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ADVERTISEMENT. 


Tiie  object  of  the  compilers  of  this  Digest  has  been  to  prepare  a  book 
convenient  for  the  members  of  the  legal  profession;  and  so  to  arrange  the 
lavs,  and  the  decisions  of  the  courts,  as  to  render  them  plain  and  easy  of 
reference  to  magistrates  and  to  other  officers,  and  to  citizens  in  general, 
whose  rights  and  duties  are  so  deeply  affected  by  them.  Besides  the 
points  directly  decided,  the  notes  of  judicial  decisions  often  contain  familiar 
principles  of  law,  necessarily  involved  in,  or  growing  out  of  the  judgmenr 
in  the  particular  case.  In  some  instances,  where  it  seemed  important, 
extracts  from  elementary  treatises,  and  the  decisions  of  courts  out  of  this 
state,  have  been  added. 

Most  of  the  laws,  applying  only  to  particular  counties,  townships,  cities 
or  places,  have  been  necessarily  omitted,  being  too  numerous  to  be  inserted, 
and  therefore  not  coming  within  the  plan  of  the  work.  Repealed  and 
executed  sections,  and  the  sections  repealing  prior  acts,  have  also  been 
generally  omitted.  The  pages  in  the  margin  of  this  edition  correspond 
with  those  of  the  second  edition,  published  in  1855.  The  abbreviation 
(R.  S.)  refers  to  the  Revised  Statutes  of  1847;  subsequent  acts  are  copied 
from  the  pamphlets  annually  printed  by  authority  of  the  legislature. 
Several  errors  were  discovered  in  those  volumes;  but  as  they  are  errors  in 
the  originals,  the  compilers  did  not  feel  authorized  to  correct  them. 

The  Note  commencing  on  page  837,  giving  an  account  of  the  Titles  to 
Land,  and  the  Appendix  on  page  950,  containing  an  account  of  the  Consti- 
tution and  Government  of  New  Jersey  before  the  Revolution,  are  new ;  and 
it  is  hoped  will  prove  acceptable  not  only  to  professional  readers,  but  t< 
all  others  who  may  consult  them. 

Sec.  25  and  26  of  the  title  Divorce,  page  226,  should  have  been 
stated  to  be  a  supplement,  approved  March  20,  1857.     Pam.  399. 

E.  &N. 

Beidgeton,  July,  1861. 


CONSTITUTION 


UNITED   STATES 


We,  the  people  of  the  United  States,  in  order  to  form  a  more  perfect  Preamble. 
union,  establish  justice,  ensure  domestic  tranquillity,  provide  for 
the  common  defence,  promote  the  general  ivelfare,  and  secure  the 
blessings  of  liberty  to  ourselves  and  our  posterity,  do  ordain  and 
establish  this  Constitution  for  the  United  States  of  America. 

ARTICLE  I. 

Section  1.  All  legislative  powers  herein  granted  shall  be  vested  in  legislative 
a  congress  of  the  United  States,  which  shall  consist  of  a  senate  and  where6' 
house  of  representatives.  vested. 

Sec.  2.  The  house  of  representatives  shall  be  composed  of  members  House  of  re- 
chosen  every  second  year  by  the  people  of  the  several  states,  and  the  [^"how 
electors  in  each  state  shall  have  the  qualifications  requisite  for  electors  chosen. 
of  the  most  numerous  branch  of  the  state  legislature. 

No  person  shall  be  a  representative  who  shall  not  have  attained  to  Their  quaii- 
the  age  of  twenty-five  years,  and  been  seven  years  a  citizen  of  the 
United  States,  and  who  shall  not,  when  elected,  be  an  inhabitant  of 
that  state  in  which  he  shall  be  chosen. 

Representatives  and  direct  taxes  shall  be  apportioned  among  the  seve-  Rule  of  ap- 
ral  states  which  may  be  included  within  this  union,  according  to  their  repYesenu- 
respective  numbers,  which  shall  be  determined  by  adding  to  the  whole  *ivi:sta™i  cli" 
number  of  free  persons,  including  those  bound  to  service  for  a  term  of 
years,  and  excluding  Indians  not  taxed,  three-fifths  of  all  other  persons. 
The  actual  enumeration  shall  be  made  within  three  years  after  the 
first  meeting  of  the  congress  of  the  United  States,  and  within  every 
subsequent  term  of  ten  years,  in  such  manner  as  they  shall  by  law  direct. 
The  number  of  representatives  shall  not  exceed  one  for  every  thirty 
thousand,  but  each  state  shall  have  at  least  one  representative ;  and 
until  such  enumeration  shall  be  made,  the  state  of  New  Hampshire 
shall  be  entitled  to  choose  three,  Massachusetts  eight,  Rhode  Island 
and  Providence  Plantations  one,  Connecticut  five,  New  York  six,  New 
Jersey  four,  Pennsylvania  eight,  Delaware  one,  Maryland  six,  Virginia 
ten,  North  Carolina  five,  South  Carolina  five,  and  Georgia  three. 

When  vacancies  happen  in  the  representation  from  any  state,  the  7aca"c.ie*- 
executive  authority  thereof  shall  issue  writs  of  election  to  fill  such 
vacancies. 

The  house  of  representatives  shall  choose  their  speaker  and  other  impeach- 
officers;  and  shall  have  the  sole  power  of  impeachment. 
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Sec.  3.  The  senate  of  the  United  States  shall  be  composed  of  two 
senators  from  each  state,  chosen  by  the  legislature  thereof,  for  six  years ; 
and  each  senator  shall  have  one  vote. 

Immediately  after  they  shall  be  assembled  in  consequence  of  the  first 
election,  they  shall  be  divided  as  equally  as  may  be  into  three  classes. 
The  seats  of  the  senators  of  the  first  class  shall  be  vacated  at  the  expi- 
ration of  the  second  year,  of  the  second  class  at  the  expiration  of  the 
fourth  year,  and  of  the  third  class  at  the  expiration  of  the  sixth  year,  so 
that  one-third  may  be  chosen  every  second  year;  and  if  vacancies  happen, 
by  resignation  or  otherwise,  during  the  recess  of  the  legislature  of  any 
state,  the  executive  thereof  may  make  temporary  appointments  until 
the  next  meeting  of  the  legislature,  which  shall  then  fill  sucli  vacancies. 

No  person  shall  be  a  senator  who  shall  not  have  attained  to  the  age 
of  thirty  years,  and  been  nine  years  a  citizen  of  the  United  States,  and 
who  shall  not,  when  elected,  be  an  inhabitant  of  that  state  for  which  he 
shall  be  chosen. 

The  vice  president  of  the  United  States  shall  be  president  of  the 
senate,  but  shall  have  no  vote,  unless  they  be  equally  divided. 

The  senate  shall  choose  their  other  officers,  and  also  a  president  pro 
tempore,  in  the  absence  of  the  vice  president,  or  when  he  shall  exercise 
the  office  of  president  of  the  United  States. 

The  senate  shall  have  the  sole  power  to  try  all  impeachments ;  when 
sitting  for  that  purpose,  they  shall  be  on  oath  or  affirmation.  When 
the  president  of  the  United  States  is  tried,  the  chief  justice  shall  pre- 
side :  and  no  person  shall  be  convicted  without  the  concurrence  of  two- 
thirds  of  the  members  present. 

Judgment  in  cases  of  impeachment  shall  not  extend  further  than  to 
removal  from  office,  and  disqualification  to  hold  and  enjoy  any  office  of 
honor,  trust  or  profit  under  the  United  States  :  but  the  party  convicted 
shall  nevertheless  be  liable  and  subject  to  indictment,  trial,  judgment 
and  punishment,  according  to  law. 

Sec.  4.  The  times,  places  and  manner  of  holding  elections  for  sena- 
tors and  representatives,  shall  be  prescribed  in  each  state,  by  the  legis- 
lature thereof;  but  the  congress  may  at  any  time  by  law  make  or  alter 
such  regulations,  except  as  to  the  places  of  choosing  senators. 

The  congress  shall  assemble  at  least  once  in  every  year,  and  such 
meeting  shall  be  on  the  first  Monday  in  December,  unless  they  shall  by 
law  appoint  a  different  day. 

Sec.  5.  Each  house  shall  be  the  judge  of  the  elections,  returns  and 
qualifications  of  its  own  members,  and  a  majority  of  each  shall  consti- 
tute a  quorum  to  do  business;  but  a  smaller  number  may  adjourn  from 
day  to  day,  and  may  be  authorized  to  compel  the  attendance  of  absent 
members,  in  such  manner  and  under  such  penalties  as  each  house  may 
provide. 

Each  house  may  determine  the  rules  of  its  proceedings,  punish  its 
members  for  disorderly  behavior,  and,  with  the  concurrence  of  two- 
thirds,  expel  a  member. 

Each  house  shall  keep  a  journal  of  its  proceedings,  and  from  time  to 
time  publish  the  same,  excepting  such  parts  as  may  in  their  judgment 
require  secrecy ;  and  the  yeas  and  nays  of  the  members  of  either  house 
on  any  question  shall,  at  the  desire  of  one-fifth  of  those  present,  be 
entered  on  the  journal. 

Neither  house,  during  the  session  of  congress,  shall,  without  the  con- 
sent of  the  other,  adjourn  for  more  than  three  days,  nor  to  any  other 
place  than  that  in  which  the  two  houses  shall  be  sitting. 

Sec.  6.  The  senators  and  representatives  shall  receive  a  compensation 
for  their  services,  to  be  ascertained  by  law,  and  paid  out  of  the  treasury 
of  the  United  States.     They  shall  in  all  cases,  except  treason,  felony 
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and  breach  of  the  peace,  be  privileged  from  arrest  daring  their  attend-  oftheeena- 
ance  at  the  session  of  their  respective  houses,  and  in  going  to  and  re-  !,".''.""'','.', /' " 
turning  from  the  same ;  and  for  any  speech  or  debate  in  either  house,  ttve«. 
they  shall  not  be  questioned  in  any  other  place. 

No  senator  or  representative  shall,  during  the  time  for  which  he  Appotni 
was  elected,  be  appointed  to  any  civil  office  under  the  authority  of  the  ,',','JJ"1/" 
United    States,  which  shall   have   been   created,  or  the  emoluments 
whereof  shall  have  been  increased  during  such  time  ;  and  no  person 
holding  any  office  under  the  United  States,  shall  be  a  member  of  either 
house  during  his  continuance  in  office. 

Sec.  7.  All  bills  for  raising  revenue  shall  originate  in  the  house  of  Revenue 
representatives ;  but  the  senate  may  propose  or  concur  with  amend-  b,U8, 
ments  as  on  other  bills. 

Every  bill  which  shall  have  passed  the  house  of  representatives  and  Biiistobe 
the  senate,  shall,  before  it  become  a  law,  be  presented  to  the  president  a^^feI 
of  the  United  States  ;  if  he  approve  he  shall  sign  it,  but  if  not,  he  shall 
return  it,  with  his  objections,  to  that  house  in  which  it  shall  have 
originated,  who  shall  enter  the  objections  at  large  on  their  journal, 
and  proceed  to  reconsider  it.     If  after  such  reconsideration  two-thirds  Proceedings, 
of  that  house  shall  agree  to  pass  the  bill,  it  shall  be  sent,  together  pfr"°edap 
with  the  objections,  to  the  other  house,  by  which  it  shall  likewise  be 
reconsidered,  and  if  approved  by  two-thirds  of  that  house  it  shall 
become  a  law.     But  in  all  such  cases  the  votes  of  both  houses  shall  be 
determined  by  yeas  and  nays,  and  the  names  of  the  persons  voting  for 
and  against  the  bill  shall  be  entered  on  the  journal  of  each  house  re- 
spectively.    If  any  bill  shall  not  be  returned  by  the  president  within 
ten  days  (Sundays  excepted)  after  it  shall  have  been  presented  to  him, 
the  same  shall  be  a  law,  in  like  manner  as  if  he  had  signed  it,  unless 
the  congress  by  their  adjournment  prevent  its  return,  in  which  case  it 
shall  not  be  a  law. 

Every  order,  resolution  or  vote,  to  which  the  concurrence  of  the  orders  and 
senate  and  house  of  representatives  may  be  necessary  (except  on  a  resolut,ons- 
question  of  adjournment)  shall  be  presented  to  the  president  of  the 
United  States  ;  and  before  the  same  shall  take  effect,  shall  be  approved 
by  him,  or  being  disapproved  by  him,  shall  be  repassed  by  two-thirds 
of  the  senate  and  house  of  representatives,  according  to  the  rules  and 
limitations  prescribed  in  the  case  of  a  bill. 

Sec.  8.   The  congress  shall  have  power  to  lay  and  collect  taxes,  duties,  Powers  of 
imposts  and  excises,  to  pay  the  debts  and  provide  for  the  common  de-  C0"sre8S- 
fence  and  general  welfare  of  the  United  States ;  but  all  duties,  imposts  Taxes, 
and  excises  shall  be  uniform  throughout  the  United  States  : 

To  borrow  money  on  the  credit  of  the  United  States;  Loans. 

To  regulate  commerce  with  foreign  nations,  and  among  the  several  commerce, 
states,  and  with  the  Indian  tribes  ; 

To  establish  an  uniform  rule  of  naturalization,  and  uniform  laws  on  Naturaiiza- 
the  subject  of  bankruptcies  throughout  the  United  States  ;  tioDi  etc- 

To  coin  money,  regulate  the  value  thereof,  and  of  foreign  coin,  and  Money. 
fix  the  standard  of  weights  and  measures ; 

To  provide  for  the  punishment  of  counterfeiting  the  securities  and  Counterfeit- 
current  coin  of  the  United  States ;  ing- 

To  establish  post  offices  and  post  roads ;  Post  office. 

To  promote  the  progress  of  science  and  useful  arts,  by  securing  for  science, 
limited  times  to  authors  and  inventors  the  exclusive  right  to  their 
respective  writings  and  discoveries  ; 

To  constitute  tribunals  inferior  to  the  supreme  court;  Courts. 

To  define  and  punish  piracies  and  felonies  committed  on  the  high  Piracies,  etc. 
seas,  and  offences  against  the  law  of  nations ; 

To  declare  war,  grant  letters  of  marque  and  reprisal,  and  make  rules  w». 
concerning  captures  on  land  and  water ; 
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To  raise  and  support  armies,  but  no  appropriation  of  money  to  that 
use  shall  be  for  a  loDger  term  than  two  years; 

To  provide  and  maintain  a  navy; 

To  make  rules  for  the  government  and  regulation  of  the  land  and 
naval  forces; 

To  provide  for  calling  forth  the  militia  to  execute  the  laws  of  the 
union,  suppress  insurrections  and  repel  invasions; 

To  provide  for  organizing,  arming,  and  disciplining  the  militia,  and 
for  governing  such  part  of  them  as  may  be  employed  in  the  service  of 
the  United  States,  reserving  to  the  states,  respectively,  the  appoint- 
ment of  the  officers,  and  the  authority  of  training  the  militia  according 
to  the  discipline  prescribed  by  congress; 

To  exercise  exclusive  legislation  in  all  cases  whatsoever,  over  such 
district  (not  exceeding  ten  miles  square)  as  may,  by  cession  of  parti- 
cular states,  and  the  acceptance  of  congress,  become  the  seat  of  the 
government  of  the  United  States,  and  to  exercise  like  authority  over 
all  places  purchased  by  the  consent  of  the  legislature  of  the  state  in 
which  the  same  shall  be,  for  the  erection  of  forts,  magazines,  arsenals, 
dock  yards,  and  other  needful  buildings  ;  and 

To  make  all  laws  which  shall  be  necessary  and  proper  for  carrying 
into  execution  the  foregoing  powers,  and  all  other  powers  vested  by 
this  constitution  in  the  government  of  the  United  States,  or  in  any 
department  or  officer  thereof. 

Sec.  9.  The  migration  or  importation  of  such  persons  as  any  of  the 
states  now  existing  shall  think  proper  to  admit,  shall  not  be  prohibited 
by  the  congress  prior  to  the  year  one  thousand  eight  hundred  aud  eight, 
but  a  tax  or  duty  may  be  imposed  on  such  importation,  not  exceeding 
ten  dollars  for  each  person. 

The  privilege  of  the  writ  of  habeas  corpus  shall  not  be  suspended, 
unless  when  in  cases  of  rebellion  or  invasion  the  public  safety  may 
require  it. 

No  bill  of  attainder  or  ex  post  facto  law  shall  be  passed. 

Xo  capitation,  or  other  direct  tax,  shall  be  laid,  unless  in  proportion 
to  the  census  or  enumeration  hereinbefore  directed  to  be  taken. 

No  tax  or  duty  shall  be  laid  on  articles  exported  from  any  state. 

X'o  preference  shall  be  given  by  any  regulation  of  commerce  or 
revenue  to  the  ports  of  one  state  over  those  of  another:  nor  shall 
vessels  bound  to  or  from  one  state,  be  obliged  to  enter,  clear,  or  pay 
duties  in  another. 

Xo  money  shall  be  drawn  from  the  treasury,  but  in  consequence  of 
appropriations  made  by  law;  and  a  regular  statement  and  account  of 
the  receipts  and  expenditures  of  all  public  money  shall  be  published 
from  time  to  time. 

No  title  of  nobility  shall  be  granted  by  the  United  States ;  and  no 
person  holding  any  office  of  profit  or  trust  under  them,  shall,  without 
the  consent  of  the  congress,  accept  of  any  present,  emolument,  office, 
or  title,  of  any  kind  whatever,  from  any  king,  prince,  or  foreign  state. 

Sec.  10.  Xo  state  shall  enter  into  any  treaty,  alliance,  or  confedera- 
tion ;  grant  letters  of  marque  and  reprisal ;  coin  money  ;  emit  bills  of 
credit ;  make  any  thing  but  gold  and  silver  coin  a  tender  in  payment 
of  debts  ;  pass  any  bill  of  attainder,  ex  post  facto  law,  or  law  impairing 
the  obligation  of  contracts,  or  grant  any  title  of  nobility. 

Xo  state  shall,  without  the  consent  of  the  congress,  lay  any  imposts 
or  duties  on  imports  or  exports,  except  what  may  be  absolutely  neces- 
sary for  executing  its  inspection  laws;  and  the  net  produce  of  all  duties 
and  imposts,  laid  by  any  state  on  imports  or  exports,  shall  be  for  the 
use  of  the  treasury  of  the  United  States ;  and  all  such  laws  shall  be 
subject  to  the  revision  and  control  of  the  congress. 
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No  state  shall,  without  the  consent  of  congress,  lay  any  duty  of 
tonnage,  keep  troops  or  ships  of  war  in  time  of  peace,  enter  into  any 
agreement  or  compact  with  another  state,  or  with  a  foreign  power,  or 
engage  in  war,  unless  actually  invaded,  or  in  such  imminent  danger  as 
will  not  admit  of  delay. 

ARTICLE  II. 

Sec.  1.  The  executive  power  shall  lie  vested  in  a  president  of  the  The  ere** 
United  States  of  America.     He  shall  hold  his  office  during  the  term  of  t,veP<,wer- 
four  years,  and,  together  with  the  vice  president,  chosen  for  the  same 
term,  be  elected  as  follows: 

Each  state  shall  appoint,  in  such  manner  as  the  legislature  thereof  Manner  of 
may  direct,  a  number  of  electors,  equal  to  the  whole  number  of  senators  S^JJ^" 
and  representatives  to  which  the  state  may  be  entitled  in  the  congress:  and  rice 
but  no  senator  or  representative,  or  person  holding  an  office  of  trust  or  pres 
profit  under  the  United  States,  shall  be  appointed  an  elector. 

The  electors  shall  meet  in  their  respective  states,  and  vote  by  ballot  Electoral 
for  two  persons,  of  whom  one  at  least  shall  not  be  an  inhabitant  of  the  colle6«. 
same  state  with  themselves.     And  they  shall  make  a  list  of  all  the  per- 
sons voted  for,  and  of  the  number  of  votes  for  each;   which  list  they 
shall  sign  and  certify,  and  transmit  sealed  to  the  seat  of  the  government 
of  the  United  States,  directed  to  the  president  of  the  senate.     The 
president  of  the  senate  shall,  in  the  presence  of  the  senate  and  house  of 
representatives,  open  all  the  certificates,  and  the  votes  shall  then  be 
counted.     The  person  having  the  greatest  number  of  votes  shall  be  the  votes  count- 
president,  if  such  number  be  a  majority  of  the  whole  number  of  electors  e<L 
appointed  ;  and  if  there  be  more  than  one  who  have  such  majority,  and 
have  an  equal  number  of  votes,  then  the  house  of  representatives  shall  choice  by 
immediately  choose  by  ballot  one  of  them  for  president ;  and  if  no  person  tnehou3e- 
have  a  majority,  then  from  the  five  highest  on  the  list,  the  said  house 
shall  in  like  manner  choose  the  president.   But  in  choosing  the  president, 
the  votes  shall  be  takeu  by  states,  the  representation  from  each  state 
having  one  vote;   a  quorum  for  this  purpose  shall  consist  of  a  member 
or  members  from  two-thirds  of  the  states,  and  a  majority  of  all  the  states  vice  presi- 
shall  be  necessary  to  a  choice.     In  every  case,  after  the  choice  of  the  dent' 
president,  the  person  having  the  greatest  number  of  votes  of  the  elec-  ?ee  Amend- 
tors  shall  be  the  vice  president.     But  if  there  should  remain  two  or  Se^^ 
more  who  have  equal  votes,  the  senate  shall  choose  from  them  by  ballot 
the  vice  president. 

The  congress  may  determine  the  time  of  choosing  the  electors,  and  Time  of 
the  day  on  which  they  shall  give  their  votes  ;  which  day  shall  be  the  e^taS? 
same  throughout  the  United  States. 

No  person  except  a  natural  born  citizen,  or  a  citizen  of  the  United  who  may  be 
States  at  the  time  of  the  adoption  of  this  constitution,  shall  be  eligible  d^tt?dpresl" 
to  the  office  of  president ;  neither  shall  any  person  be  eligible  to  that 
office  who  shall  not  have  attained  to  the  age  of  thirty-five  years,  and 
been  fourteen  years  a  resident  within  the  United  States. 

In  case  of  the  removal  of  the  president  from  office,  or  of  his  death,  onthedvath, 
resignation,  or  inability  to  discharge  the  powers  and  duties  of  the  said  etc^tf  preai- 
office,  the  same  shall  devolve  on  the  vice  president;  and  the  congress  dent>the 

ii  •  i      r  i  f  it,.  •  ■  powers  and 

may  by  law  provide  for  the  case  of  removal,  death,  resignation,  or  ina-  duties  de- 
bility, both  of  the  president  and  vice  president,  declaring  what  officer  p^elfdent?ce 
shall  then  act  as  president,  and  such  officer  shall  act  accordingly,  until 
the  disability  be  removed  or  a  president  shall  be  elected. 

The  president  shall,  at  stated  times,  receive  for  his  services  a  com-  President's 
pensation,  which  shall  neither  be  increased  nor  diminished  during  the  tu^nT^ 
period  for  which  he  shall  have  been  elected,  and  he  shall  not  receive 
within  that  period  any  other  emolument  from  the  United  States,  or  any 
of  them. 
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Before  he  enter  on  the  execution  of  his  office,  he  shall  take  the  fol- 
lowing oath  or  affirmation  :  "I  do  solemnly  swear  (or  affirm)  that  I  will 
faithfully  execute  the  office  of  president  of  the  United  States,  and  will, 
to  the  best  of  my  ability,  preserve,  protect,  and  defend  the  constitution 
of  the  United  States." 

Se'\  2.  The  president  shall  be  commander  in  chief  of  the  army  and 
navy  of  the  United  States,  and  of  the  militia  of  the  several  states,  when 
called  into  the  actual  service  of  the  United  States;  he  may  require  the 
opinion,  in  writing,  of  the  principal  officer  in  each  of  the  executive  de- 
partments, upon  auy  subject  relating  to  the  duties  of  their  respective 
offices,  and  he  shall  have  poi  _-rant  reprieves  and  pardons  for 

offences  against  the  United  States,  except  in  cases  of  impeachment. 

He  shall  have  power,  by  and  with  the  advice  and  consent  of  the  sen- 
ate, to  make  treaties,  provided  two-thirds  of  the  senate  present  con- 
cur; and  he  shall  nominate,  and  by  and  with  the  advice  and  consent  of 
the  senate,  shall  appoint  ambassadors,  other  public  ministers  and  con- 
suls, judges  of  the  supreme  court,  and  all  other  officers  of  the  United 
Stare  appointments  are  not  herein  other.1,  i-e  provided  for,  and 

which  shall  be  established  by  law :  but  the  c-'n^rress  may  by  law  vest 
the  appointment  of  such  inferior  officers,  as  they  think  proper,  in  the 
president  alone,  in  the  courts  of  law,  or  in  the  heads  of  department. 

The  president  shall  have  power  to  fill  up  all  vacancies  that  may  hap- 
pen during  the  recess  of  the  senate,  by  granting  commissions  which 
shall  expire  at  the  end  of  their  next  session. 

Sbc.  3.  He  shall  from  time  to  time  give  to  the  congress  information 
of  the  state  of  the  union,  and  recommend  to  their  consideration  such 
measures  as  he  shall  judge  necessary  and  expedient;  he  may,  on  extra- 
ordinary occasions,  convene  both  houses,  or  either  of  them,  and  in  case 
of  disagreement  between  them,  with  re.-pect  to  the  time  of  adjournment, 
he  may  adjourn  them  to  snch  time  as  he  shall  think  proper;  he  shall 
receive  ambassadors  and  other  public  ministers;  he  shall  take  care  that 
the  laws  be  faithfully  executed,  and  shall  commission  all  the  officers  of 
the  United  States. 

Sec.  4.  The  president,  vice  president,  and  all  civil  officers  of  the 
United  States,  shall  be  removed  from  office  on  impeachment  for,  and 
conviction  of,  treason,  bribery,  or  other  high  crimes  and  misdemeanors. 

ARTICLE  III. 

Sec.  1.  The  judicial  power  of  the  United  States  shall  be  vested  in 
one  supreme  court,  and  in  such  inferior  courts  as  the  congress  may, 
from  time  to  time,  ordain  and  establish.  The  judges,  both  of  the  su- 
preme and  inferior  courts,  shall  hold  their  offices  during  good  behavior, 
and  shall,  at  stated  times,  receive  for  their  services  a  compensation, 
which  shall  not  be  diminished  during  their  continuance  in  office. 

Sec.  2.  The  judicial  power  shall  extend  to  all  cases  in  law  and  equity, 
arising  under  this  constitution,  the  laws  of  the  United  States,  and  trea- 
ties made,  or  which  shall  be  made,  under  their  authority;  to  all  ■ 
affecting  ambassadors,  other  public  ministers,  and  consuls;  to  all  cases 
of  admiralty  and  maritime  jurisdiction  ;  to  controversies  to  which  the 
United  States  shall  be  a  party;  to  controversies  between  two  or  more 
states  ;  between  a  state  and  citizens  of  another  state  ;  between  citizens 
of  different  states ;  between  citizens  of  the  same  state,  claiming  lands 
under  grants  of  different  states  ;  and  between  a  state,  or  the  citizens 
thereof,  and  foreign  states,  citizens  or  subjects. 

In  all  cases  affecting  ambassadors,  other  public  ministers  and  consul?, 
and  those  in  which  a  state  shall  be  party,  the  supreme  court  shall 
have  original  jurisdiction.  In  all  the  other  cases  before  mentioned, 
the  supreme  court  shall  have  appellate  jurisdiction,  both  as  to  law  and 
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feet,  with  such  exceptions  and  under  such  regulations  as  the  congress 
slin.ll  make. 

The  trial  of  all  crimes,  except  in  cases  of  impeachment,  shall  he  by  Th«  trial  of 
jury;  and  such  trial  shall  be  held  in  t lie  state  where  the  said  crimes  ^'"",',n'im- 
shall  have  been  committed;  but  when  not  committed  within  any  state,  peaenment, 
the  trial  shall  be  at  such  place  or  places  as  the  congress  may  by  law  f"  "  '• J,,r>' 
have  directed. 

Sec.  3.   Treason  against  the  United   States  shall  consist  only  in  Treason, 
levying  war  against  them,  or  in  adhering  to  their  enemies,  giving  them  ^I'v1,',^'1 
aid  and  comfort.     No  person  shall  be  convicted  of  treason,  unless  on  '■'' '"'■ 
the  testimony  of  two  witnesses  to  the  same  overt  act,  or  on  confession 
in  open  court. 

The  congress  shall  have  power  to  declare  the  punishment  of  treason, 
but  no  attainder  of  treason  shall  work  corruption  of  blood,  or  forfeiture, 
except  during  the  life  of  the  person  attainted. 

ARTICLE  IV. 

Sec.  1.   Full  faith  and  credit  shall  be  given  in  each  state  to  the  Fuiiftithto 
public   acts,  records,   and  judicial  proceedings  of  every  other  state.  theptiWic0 
And  the  congress   may,   by  general  laws,   prescribe  the  manner  in  acts, records, 
which  such  acts,  records,  and  proceedings  shall  be  proved,  and  the  state. 
effect  thereof. 

Sec.  2.   The  citizens  of  each  state  shall  be  entitled  to  all  privileges  Privileges  of 
and  immunities  of  citizens  in  the  several  states.  citizens. 

A  person  charged  in  any  state  with  treason,  felony,  or  other  crime,  Fugitives 
who  shall  flee  from  justice,  and  be  found  in  another  state,  shall,  on  de-  from  justice 

v  ft  ^(j  £)p  deliver- 

mand  of  the  executive  authority  of  the  state  from  which  he  fled,  be  ediip. 
delivered  up,  to  be  removed  to  the  state  having  jurisdiction  of  the 
crime. 

No  person  held  to  service  or  labor  in  one  state,  'under  the  laws  servants, 
thereof,  escaping  into  another,  shall,  in  consequence  of  any  law  or  !iU".',,.,'n',1'(!pe ! 
regulation  therein,  be  discharged  from  such  service  or  labor,  but  shall  on  claim. 
be  delivered  up,  on  claim  of  the  party  to  whom  such  service  or  labor 
may  be  due. 

Sec.  3.   New  states  may  be  admitted,  by  the  congress,  into  this  New  states 
union  ;  but  no  new  state  shall  be  formed  or  erected  within  the  juris-  J^J^ ild" 
diction  of  any  other  state;  nor  any  state  be  formed  by  the  junction  of 
two  or  more  states,  or  parts  of  states,  without  the  consent  of  the 
legislatures  of  the  states  concerned,  as  well  as  of  the  congress. 

The  congress  shall  have  power  to  dispose  of,  and  make  all  needful  congress 
rules  and  regulations,  respecting  the  territory  or  other  property  be-  J^nitory 
longing  to  the  United  States;  and  nothing  in  this  constitution  shall  etc. 
be  so  construed  as  to  prejudice  any  claims  of  the  United  States,  or  of 
any  particular  state. 

Sec.  4.  The  United  States  shall  guaranty  to  every  state  in  this  Guaranty 
union,  a  republican  form  of  government,  and  shall  protect  each  of  S£ S°the 
them  against  invasion;  and  on  application  of  the  legislature,  or  of  the  states  by  the 
executive  (when  the  legislature  cannot  be  convened)  against  domestic  Hmon' 
violence. 

ARTICLE  V. 

The  congress,  whenever  two-thirds  of  both  houses  shall  deem  it  Amend- 
necessary,  shall  propose  amendments  to  this  constitution,  or,  on  the  j^^tution 
application  of  the  legislatures  of  two-thirds  of  the  several  states,  shall  how  to  be 
call  a  convention  for  proposing  amendments,  which,  in  either  case,  m 
shall  be  valid  to  all  intents  and  purposes,  as  part  of  this  constitution, 
when  ratified  by  the  legislatures  of  three-fourths  of  the  several  states, 
or  by  conventions  in  three-fourths  thereof,  as  the  one  or  the  other 
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mode  of  ratification  may  be  proposed  by  the  congress:  provided,  that 
no  amendment,  which  may  be  made  prior  to  the  year  one  thousand 
eight  hundred  and  eight,  shall  in  any  manner  affect  the  first  and  fourth 
clauses  in  the  ninth  section  of  the  first  article;  and  that  no  state,  with- 
out its  consent,  shall  be  deprived  of  its  equal  suffrage  in  the  senate. 

ARTICLE  VI. 

Former  All  debts  contracted,  and   engagements  entered  into,  before  the 

debts  valid.    ac[0pt,ion  0f  t-iils  constitution,  shall  be  as  valid  against  the  United 

States,  under  this  constitution,  as  under  the  confederation. 
Thcconstitu-  This  constitution,  and  the  laws  of  the  United  States,  which  shall  be 
and  treaties,  made  in  pursuance  thereof;  and  all  treaties  made,  or  which  shall  be 
to  be  the  su-  made  under  the  authority  of  the  United  States,  shall  be  the  supreme 
the  land.  °  law  of  the  land;  and  the  judges  in  every  state  shall  be  bound  thereby; 
any  thing  in  the  constitution  or  laws  of  any  state  to  the  contrary  not- 
withstanding. 
Oath  to  sup-  The  senators  and  representatives  before  mentioned,  and  the  mem- 
satuttonrby  Ders  °f  tne  several  state  legislatures,  and  all  executive  and  judicial 
whom  to  be  officers,  both  of  the  United  States  and  of  the  several  states,  shall  be 
No  reiigious  bound,  by  oath  or  affirmation,  to  support  this  constitution ;  but  no 
test.  religious  test  shall  be  ever  required  as  a  qualification  to  any  office  of 

public  trust  under  the  United  States. 

ARTICLE  VII. 

when  con-        The  ratification  of  the  conventions  of  nine  states  shall  be  sufficient 
take  effect?    f°r  tue  establishment  of  this  constitution  between  the  states  so  ratify- 
ing the  same. 

Done  in  convention,  by  the  unanimous  consent  of  the  states  present,  the 
seventeenth  day  of  September,  in  the  year  of  our  Lord  one  thousand 
seven  hundred  and  eighty-seven,  and  of  the  independence  of  the 
United  States  of  America  the  twelfth.  In  witness  whereof,  we  have 
hereunto  subscribed  our  names. 

GEORGE  WASHINGTON, 
President,  and  deputy  from  Virginia. 

New  Hampshire — John  Langdon,  Nicholas  Gilman. 

Massachusetts — Nathaniel  Gorman,  Rufus  King. 

Connecticut — William  Samuel  Johnson,  Roger  Sherman. 

New  York — Alexander  Hamilton. 

New  Jersey — William  Livingston,  David  Brearley,  William  Pater- 
son,  Jonathan  Dayton. 

Pennsylvania — Benjamin  Franklin,  Thomas  Mifflin,  Robert  Morris, 
George  Clymer,  Thomas  Fitzsimons,  Jared  Ingersoll,  James  Wilson, 
Gouverneur  Morris. 

Delaware — George  Read,  Gunning  Bedford,  jun.,  John  Dickinson, 
Richard  Bassett,  Jacob  Broom. 

Maryland — James  McHenry,  Daniel  of  St.  Tho.  Jenifer,  Daniel 
Carroll. 

Virginia — John  Blair,  James  Madison,  jun. 

North  Carolina — William  Blount,  Richard  Dobbs  Spaight,  Hugh 
Williamson. 

South  Carolina — John  Rutledge,  Charles  C.  Pinckney,  Charles 
Pinckney,  Pierce  Butler. 

Georgia — William  Few,  Abraham  Baldwin. 

Attest,  William  Jackson,  Secretary. 
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AMENDMENTS 


To  the  Constitution  of  the  United  States,  ratified  according  to  the 
provisions  of  the  fifth  article  of  the  foregoing  Constitution. 


ARTICLE  I. 


Congress  shall  make  no  law  respecting  an  establishment  of  religion,  How  for  the 
or  prohibiting  the  free  exercise  thereof;  or  abridging  the  freedom  of  c,('*Jr™°f 
speech,  or  of  the  press ;  or  the  right  of  the  people  peaceably  to  assemble,  «i"\u  '>» 
and  to  petition  the  government  for  a  redress  of  grievances. 


ARTICLE  II. 


A  well  regulated  militia  being  necessary  to  the  security  of  a  free  state,  of  the  mm. 
the  right  of  the  people  to  keep  and  bear  arms  shall  not  be  infringed.    tia' 

ARTICLE  III. 

No  soldier  shall,  in  time  of  peace,  be  quartered  in  any  house  without  of  quarter- 
the  conseut  of  the  owner;  nor  in  time  of  war,  but  in  a  manner  to  be lng sol(Uer3- 
prescribed  by  law. 

ARTICLE  IV. 

The  right  of  the  people  to  be  secure  in  their  persons,  houses,  papers,  Of  unreason- 
and  effects,  against  unreasonable  searches  and  seizures,  shall  not  be  andseizures! 
violated ;  aud  no  warrants  shall  issue,  but  upon  probable  cause,  sup- 
ported by  oath  or  affirmation,  and  particularly  describing  the  place  to 
be  searched,  and  the  persons  or  things  to  be  seized. 

ARTICLE  v. 

No  person  shall  be  held  to  answer,  for  a  capital  or  otherwise  in- of  crimes 
famous  crime,  unless  on  a  presentment  or  indictment  of  a  grand  jury,  maednJ".dlcN 
except  in  cases  arising  in  the  land  or  naval  forces,  or  in  the  militia, 
when  in  actual  service,  in  time  of  war  or  public  danger ;  nor  shall  any 
person  be  subject  for  the  same  offence  to  be  twice  put  in  jeopardy  of 
life  or  limb ;  nor  shall  be  compelled,  in  any  criminal  case,  to  be  a  wit- 
ness against  himself,  nor  be  deprived  of  life,  liberty,  or  property,  with- 
out due  process  of  law;  nor  shall  private  property  be  taken  for  public  Private  pro- 
use  without  just  compensation.  perty- 

ARTICLE  VI. 

In  all  criminal  prosecutions,  the  accused  shall  enjoy  the  right  to  a  of  criminal 
speedy  and  public  trial,  by  an  impartial  jury  of  the  state  and  district  uo°ns.ca" 
wherein  the  crime  shall  have  been  committed  ;  which  district  shall 
have  been  previously  ascertained  by  law  ;  and  to  be  informed  of  the 
nature  and  cause  of  the  accusation ;  to  be  confronted  with  the  wit- 
nesses against  him  ;  to  have  compulsory  process  for  obtaining  witnesses 
in  his  favor ;  and  to  have  the  assistance  of  counsel  for  his  defence. 

ARTICLE  VII. 

In  suits  of  common  law,  where  the  value  in  controversy  shall  exceed  of  trial  by 
twenty  dollars,  the  right  of  trial  by  jury  shall  be  preserved  ;  and  noJ0f^nm!0uf 
fact  tried  by  a  jury  shall  be  otherwise  re-examined  in  any  court  of  the  law. 
United  States,  than  according  to  the  rules  of  the  common  law. 

ARTICLE  VIII. 

Excessive  bail  shall  not  be  required,  nor  excessive  fines  imposed,  nor  Of  ban,  fines 
cruel  and  unusual  punishments  inflicted.  mentsUmsh 
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NOTES   TO    CONSTITUTION. 


Electoral  col- 
leges. 


ARTICLE  IX. 

Rights  not        The  enumeration  in  the  constitution,  of  certain  rights,  shall  not  be 
affected.       construed  to  deny  or  disparage  others  retained  by  the  people. 

article  x. 

Towers  not        The  powers  not  delegated  to  the  United  States  by  the  constitution, 
aerrod.         nor  prohibited  by  it  to  the  states,  are  reserved  to  the  states  respec- 
tively, or  to  the  people. 

article  XI. 

a  state,  how      The  judicial  power  of  the  United  States  shall  not  be  construed  to 
toVe08uedbie  extend  to  any  suit  in  law  or  equity,  commenced  or  prosecuted  against 

one  of  the  United  States  by  citizens  of  another  state,  or  by  citizens  or 

subjects  of  any  foreign  state. 

ARTICLE  XII. 

The  electors  shall  meet  in  their  respective  states,  and  vote  by  ballot 
for  president  and  vice  president,  one  of  whom,  at  least,  shall  not  be  an 
inhabitant  of  the  same  state  with  themselves;  they  shall  name  in  their 
ballots  the  person  voted  for  as  president,  and  in  "distinct  ballots  the 
person  voted  for  as  vice  president  ;  and  they  shall  make  distinct  lists 
of  all  persons  voted  for  as  president,  and  of  all  persons  voted  for  as 
vice  president,  and  of  the  number  of  votes  for  each,  which  lists  they 
shall  sign  and  certify,  and  transmit  sealed  to  the  seat  of  the  govern- 
ment of  the  United  States,  directed  to  the  president  of  the  senate  ;  the 
president  of  the  senate  shall,  in  the  presence  of  the  senate  and  house 
of  representatives,  open  all  the  certificates,  and  the  votes  shall  then  be 
counted:  the  person  having  the  greatest  number  of  votes  for  president, 
shall  be  the  president,  if  such  number  be  a  majority  of  the  whole  number 
of  electors  appointed  ;  and  if  no  person  have  such  majority,  then  from 
the  persons  haviug  the  highest  numbers,  not  exceeding  three,  on  the 
list  of  those  voted  for  as  president,  the  house  of  representatives  shall 
choose  immediately,  by  ballot,  the  president.  But  in  choosing  the 
president,  the  votes  shall  be  taken  by  states,  the  representation  from 
each  state  having  one  vote ;  a  quorum  for  this  purpose  shall  consist 
of  a  member  or  members  from  two-thirds  of  the  states,  and  a  majority 
of  all  the  states  shall  be  necessary  to  a  choice.  And  if  the  house  of 
representatives  shall  not  choose  a  president  whenever  the  right  of 
choice  shall  devolve  upon  them,  before  the  fourth  day  of  March  next 
following,  then  the  vice  president  shall  act  as  president,  as  in  the  case 
of  the  death  or  other  constitutional  disability  of  the  president. 

The  person  having  the  greatest  number  of  votes  as  vice-president, 
shall  be  the  vice  president,  if  such  number  be  a  majority  of  the  whole 
number  of  electors  appointed  ;  and  if  no  person  have  a  majority,  then 
from  the  two  highest  numbers  on  the  list,  the  senate  shall  choose  the 
vice  president ;  a  quorum  for  the  purpose  shall  consist  of  two-thirds 
of  the  whole  number  of  senators,  and  a  majority  of  the  whole  number 
shall  be  necessary  to  a  choice. 

But  no  person  constitutionally  ineligible  to  the  office  of  president, 
shall  be  eligible  to  that  of  vice  president  of  the  United  States. 


Votes  count- 
ed. 


Choice  by 
the  house. 


Vice  presi- 
dent. 


Election  by 
senate. 


Eligibility. 


NOTES. 

The  constitution  of  the  United  States  went  into  operation  on  Wednesday,  March  4th,  1789. 
5  Wheat.  420. 

The  constitution  of  the  United  States  being  the  paramount  law  of  the  whole  Union, 
restrains  the  powers  of  the  state  governments: 

First.  In  those  cases  where  an  exclusive  power  is  expressly  granted  to  congress  ;  as  in  the 
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case  of  exclusive  legislation  over  places  ceded  for  forts,  &c.     2  Mason,  C9.     5  Mason,  856. 
5  Wheat  317. 

Second!;/.  Where  there  is  a  direct  incompatibility  in  the  exercise  of  a  power  by  the  states, 
which  lias  been  granted  to  the  United  States;  as  in  the  cases  of  the  power  to  establish  a 
uniform  rule  of  naturalization,  and  the  exercise  of  admiralty  and  maritime  jurisdiction. 

I  Wheat.  804.     2  Wheat.  269.     6  Wheat.  49. 

Thirdly.  Where  the  exercise  of  the  power  is  expressly  prohibited  to  the  states;  ns  the 
power  to  coin  money,  emit  bills  of  credit,  make  any  thing  but  gold  and  silver  coin  a  tender 
in  payment  of  debts,  pass  any  bill  of  attainder,  ex  post  facto  law,  or  law  impairing  the  obli- 
gation of  contracts.     Art.  I.     Sec.  10. 

fourthly.  Where  the  law  of  the  state  attempts  to  impede  or  control  the  lawful  institutions 
or  measures  of  the  general  government;  as  to  interfere  with  the  judgment,  process  or  pro- 
ceedings of  the  United  .States  courts  or  officers.  2  Cranch,  397.  5  Cranch,  115.  7  Cranch, 
279.  b'  Wheat.  698;  or  to  tax  the  United  States  Bank.  4  Wheat.  310;  or  United  States 
stock.     2  Peters,  449. 

In  all  the  above  cases  the  powers  of  the  national  government  are  exclusive,  and  the  laws 
of  the  states  are  absolutely  void. 

Fifthly,  Where  a  power  is  granted  to  congress,  not  in  its  nature  exclusive,  and  a  law 
passed  by  virtue  of  such  power,  comes  into  direct  and  manifest  collision  with  a  state  law, 
the  former  being  paramount,  the  latter  must  yield,  so  far,  and  so  far  only,  as  the  incompa- 
tibility exists;  as  in  the  cases  of  bankrupt  laws,  tax  laws,  laws  regulating  commerce,  &c. 
In  these  cases  the  powers  of  the  two  governments  are  concurrent,  and  the  state  law  is  bind- 
ing, in  the  absence  of  any  incompatible  law  of  congress.     4  Wheat.  193.     11  Peters,  103. 

A  state  cannot  issue  certificates,  receivable  in  payment  of  taxes,  and  by  the  state  officers 
for  salaries  and  fees,  although  not  made  a  legal  tender.  Being  paper  plainly  intended  to 
circulate  through  the  community  as  money,  they  are  bills  of  credit,  within  the  meaning  of 
the  constitution.  Instruments  issued  by  the  state,  binding  it  to  pay  money  at  a  future  day, 
for  services  actually  received,  or  for  money  borrowed  for  present  use,  would  not  come  within 
the  prohibition.     4  Peters,  410.     8  Peters,  40. 

The  notes  of  a  bank,  established  by  the  state,  belonging  wholly  to  it,  and  the  officers 
and  directors  of  which  are  appointed  by  it,  are  not  bills  of  credit  within  the  constitution. 

II  Peters,  259. 

The  prohibition  to  pass  ex  post  facto  laws  applies  only  to  laws  of  a  penai  or  criminal 
nature. 

An  ex  post  facto  law  is  one  which  renders  an  act  punishable  in  a  manner  in  which  it  was 
not  punishable  when  it  was  committed,  either  by  a  change  of  the  punishment  or  of  the  rules 
of  evidence  applicable  to  it.     3  Dall.  386.     6  Cranch,  138. 

It  is  no  objection  to  a  state  law  that  it  is  retrospective,  or  that  it  devests  rights  pre- 
viously vested,  provided  it  do  not  impair  the  obligation  of  a  contract.      2  Peters,  380. 

8  Peters,  88. 

A  legislature  which  passes  a  law  authorizing  the  sale  of  state  land,  cannot  afterwards  by 
repealing  the  law,  take  away  the  purchaser's  right  under  the  sale.  The  law  granting  the 
right  is  a  contract,  which  cannot  afterwards  be  impaired.     6  Cranch,  87. 

Where  the  legislature  of  New  Jersey  declared  by  law.  that  certain  lands  to  be  thereafter 
purchased  for  the  use  of  Indians,  should  not  be  subject  to  any  tax,  it  was  held  that  this  was 
a  contract,  and  that  the  land,  although  afterwards  sold  by  the  Indians,  could  not  be  taxed. 

9  Cranch,  43. 

A  state  legislature  cannot  repeal  a  statute  creating  a  private  corporation,  or  confirming 
to  them  property,  nor  can  it  revoke  a  grant  of  property.  Corporations  existing  only  for 
public  purposes,  as  counties,  towns,  cities,  &c,  may  be  changed  or  taken  away,  the  property 
being  secured  for  the  use  of  those  for  whom,  and  at  whose  expense,  it  was  originally  pur- 
chased.    9  Cranch,  43.     4  Wheat,  518. 

The  prohibition  to  pass  laws  impairing  compacts  embraces  all  contracts  executed  and 
executory,  and  whether  between  individuals,  or  between  a  state  and  individuals.  It  never 
depends  upon  the  extent  of  the  change  which  the  law  effects  in  the  contract.  Any  deviation 
from  its  terms,  by  postponing  or  accelerating  the  period  of  performance  which  it  prescribes, 
imposing  conditions  not  expressed  in  the  contract,  or  dispensing  with  the  performance  of 
those  which  are  expressed,  however  minute  or  apparently  immaterial  in  their  effect  upon 
the  contract,  or  upon  any  part  or  parcel  of  it,  impairs  its  obligation.     8  Wheat.  1. 

The  states  may  pass  statutes  of  limitation  or  laws  discharging  debtors  from  imprison- 
ment, or  other  laws  which  relate  to  the  remedy,  and  not  to  the  obligation  of  a  contract.  But 
a  law  releasing  the  debtor  from  all  future  obligation  to  pay,  is  a  law  impairing  the  contract, 
and  void.     1  Harr.  197.     6  Wheat.  122.     12  Wheat.  370. 

But  a  state  bankrupt  or  insolvent  law  which  discharges  debts  contracted  subsequent  to 
its  passage,  does  not  impair  the  contract,  and  is  valid.  A  discharge  however  under  such 
a  law  is  binding  only  in  the  state  where  it  is  granted.  12  Wheat.  213.  6  Peters,  348. 
5  Hal.  208. 

State  laws  requiring  deeds  to  be  recorded,  or  to  be  void  as  against  younger  deeds,  passed 
after  the  making  of  the  deeds,  and  limitation  acts,  affecting  existing  rights  of  action,  do  not 
impair  the  obligation  of  contracts,  and  are  therefore  constitutional.     3  Peters,  280. 
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A  charter  granted  to  a  bank  is  a  contract,  and  cannot  therefore  be  taken  away  or  im- 
paired. But  the  right  to  be  exempt  from  taxation  does  not  so  necessarily  flow  from  the 
charter  as  to  be  implied  as  a  part  of  the  contract;  a  law  taxing  banks  is  constitutional. 
4  Peters,  514. 

A  state  law  incorporating  a  bridge  or  turnpike  company,  and  containing  no  exclusive  grant, 
does  not  imply  a  contract  on  the  part  of  the  state,  not  to  authorize  another  bridge  or  turn- 
pike, between  the  same  places.  Where  a  company  was  incorporated  and  built  a  toll  bridge 
over  Charles  River,  at  Boston,  a  law  authorizing  a  free  bridge  so  near  to  it  as  to  take  away 
all  its  tolls,  was  held  not  to  be  contrary  to  the  constitution.     11  Peters,  420. 

Statutes  appointing  commissioners  to  sell  the  lands  of  an  individual  debtor  of  the  state, 
in  satisfaction  of  liens  and  judgments  held  by  the  state,  are  not  unconstitutional.  7  Peters, 
469. 

Where  a  deed  was  made  by  a  man  and  his  wife,  for  land  of  the  wife,  which  was  not  pro- 
perly acknowledged  so  as  by  the  existing  laws  of  the  state  to  convey  the  wife's  title,  and 
after  the  wife's  death  her  heirs  recovered  the  land,  and  then  the  legislature  passed  a  law 
curing  such  defective  acknowledgments,  it  was  held  that  such  a  law  did  not  impair  any  con- 
tract; and  although  retrospective,  was  constitutional;  and  the  persons  holding  the  title 
under  the  wife's  deed,  recovered  the  land.     8  Peters,  88. 

No  state  tribunal  can  interfere  with  seizures  of  properly  under  the  laws  of  the  United 
States.  If  the  officer  who  seizes,  or  the  court  which  awards  the  process,  has  jurisdiction  of 
the  subject  matter,  then  the  inquiry  into  the  validity  of  the  seizure,  belongs  exclusively  to 
the  federal  courts.  But  if  there  be  no  jurisdiction  in  the  instance  in  which  it  is  asserted,  as 
if  a  marshal  of  the  United  States,  under  an  execution  in  favor  of  the  U.  S.  against  A.,  seizes 
the  property  of  B.,  then  the  state  courts  have  jurisdiction,  and  trespass  or  replevin  may  be 
maintained  against  the  marshal,  in  them.     2  Wheat.  1.     6  Hal.  370. 

A  state  court  cannot  issue  a  mandamus  to  an  officer  of  the  United  States.  6  Wheat.  598. 
But  a  habeas  corpus  may  be  issued  by  the  state  courts  to  a  United  States'  officer.  2  South. 
555.     10  John. 328. 

The  acts  of  the  legislature  of  New  York,  granting  the  exclusive  privilege  to  Livingston 
and  Fulton  to  navigate  the  waters  of  that  state  with  steamboats,  were  held  to  be  unconsti- 
tutional and  void,  as  being  repugnant  to  the  power  given  to  congress  to  regulate  commerce, 
so  far  as  those  acts  went  to  prohibit  vessels  licensed  under  the  laws  of  the  United  States 
from  navigating  the  waters  of  New  York.     9  Wheat.  1. 

A  state  law  requiring  every  importer  of  goods  by  wholesale,  bale  or  package,  to  take  out 
a  license  from  the  state,  and  pay  for  it,  was  held  to  be  in  conflict  with  the  laws  of  congress 
regulating  commerce,  and  repugnant  to  the  prohibition  against  a  state  to  lay  an  impost  or 
duty  on  imports  or  exports,  and  therefore  void.     12  Wheat.  419. 

A  law  of  a  state  may  authorize  a  dam  to  be  made  across  a  navigable  creek,  up  which  the 
tide  flows,  in  the  absence  of  any  law  of  congress,  interfering  with  such  a  power  in  the  state. 
2  Peters,  245. 

The  grant  to  congress  to  regulate  commerce  on  the  navigable  waters  of  the  several  states, 
contains  no  cession  of  territory,  or  of  public  or  private  property;  the  states  may  by  law 
regulate  the  use  of  fisheries  and  oyster  beds  within  their  territorial  limits,  though  upon 
navigable  waters,  provided  the  free  use  of  the  waters  for  purposes  of  navigation  and  com- 
merce be  not  interrupted.     4  Wash.  Cir.  Rep.  371. 

The  states  may  pass  laws,  requiring  the  masters  of  vessels  within  a  certain  period  after 
their  arrival  within  the  states,  to  make  a  report  of  the  passengers,  and  may  regulate  the 
terms  on  which  they  shall  be  admitted  into  the  state,  such  laws  not  being  a  regulation  of 
commerce,  but,  like  inspection  and  health  laws,  are  regulations  of  the  internal  police  of  the 
state.     11  Peters,  102. 

That  section  of  the  constitution  which  declares  that  citizens  of  each  state  shall  be  entitled 
to  all  privileges  and  immunities  of  citizens  in  the  several  states,  must  be  restricted  to  those 
privileges  and  immunities,  which  are  in  their  nature  fundamental;  such  as  the  right  of  one 
citizen  to  pass  through  or  to  reside  in  any  other  state  for  purposes  of  trade,  agriculture. 
&c;  to  claim  the  benefit  of  the  writ  of  habeas  corpus;  to  institute  and  maintain  actions  of 
any  kind  in  the  courts  of  the  state;  to  take,  hold  and  dispose  of  property,  either  real  or 
personal;  and  an  exemption  from  higher  taxes  or  impositions  than  art;  paid  by  the  other 
citizens  of  the  state:  it  does  not  extend  so  far  as  to  prevent  the  states  from  prohibiting 
the  citizens  of  other  states  from  catching  fish  or  oysters  in  their  waters.  4  Wash.  Cir. 
Rep.  371. 

Congress  has  the  right  to  provide  for  the  organization  and  discipline  of  the  militia,  re- 
serving to  the  states  the  appointment  of  the  officers  and  the  training  of  the  militia  according 
to  the  discipline  prescribed  by  congress,  and  so  far  as  congress  exercises  this  right,  its  laws 
supersede  the  state  laws.  The  power  to  govern  such  part  of  the  militia  as  may  be  employed 
in  the  service  of  the  United  States,  is  exclusively  vested  in  congress;  but  the  state  laws 
may  provide  that  court  martials  constituted  by  them  shall  enforce  the  penalties  prescribed 
by  congress.     5  Wheat.  1. 

It  belongs  exclusively  to  the  president  of  the  United  States  to  decide  when  the  exigency 
has  arisen,  which  authorizes  the  militia  to  be  called  out,  agreeably  to  the  constitution,  to 
execute  the  laws  of  the  Union,  suppress  insurrections,  and  repel  invasions:  and  his  requi- 
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aition  upon  the  governor  of  a  stale  is  in  legal  intendment  an  order,  which  will  justify  t ho 
oall,  and  expose  the  militia  men  to  the  penalties  prescribed  by  the  act  of  congress,  for  dis- 
obedience.    12  Wheal   19. 

The  provisions  contained  in  the  amendments,  declaring  thai  private  property  shall  not  be 
taken  for  public  use,  without  jus)  compensation,  preserving  the  right  of  trial  by  jury,  &c.f 
are  limitations  on  the  powers  of  the  general  government,  ami  are  not  applicable  to  the 
Legislation  of  the  Btates,     7  Peters,  248. 

When  the  question  comes  before  a  oirouil  oourt  of  the  United  Stales,  whether  a  slate  law 
is  repugnant  to  the  constitution  of  the  state  whose  legislature  passed  it,  that  court  decides 
it  the  same  as  a  court  of  the  state;  but  the  supreme  oourt  of  the  United  states,  upon  a  writ 

of  error  to  a  state  court,  has  no  jurisdiei  ion  to  declare  a  state  law  void  on  account  of  its 
being  contrary  to  the  state  constitution;  that  court-,  in  such  a  case,  can  decide  nothing  but 
the  question  whether  the  state  law  is  repugnant  to  the  constitution  or  treaties  of  the  United 
States.     ;;  Peters,  2sn.     8  Peters,  88. 

The  courts  of  the  United  States  have  exclusive  jurisdiction  of  suits  against,  foreign  minis- 
ters and  eon-uls;    they  cannot  lie  sued  in  the  state  courts.      7  Peters,  271).      1  Gr.  107. 

The  supreme  court  of  the  United  Slates  has  jurisdiction  of  a  suit  brought  by  one  state  of 
the  Union  against  another,  to  determine  the  rights  of  territory  and  jurisdiction  of  such 
stales.     12  Peters,  667. 

A  corporal  ion  of  one  of  the  states  is,  for  the  purposes  of  suing  and  being  sued  in  the  courts 
of  (he  United  States,  a  citizen  of  the  state  which  created  it.  2  How.  297.  But  a  corpora- 
tion is  not  a  citizen  within  the  meaning  of  that  clause  of  the  constitution  which  declares, 
that  "the  citizens  of  each  state  shall  be  entitled  to  all  privileges  and  immunities  of  citizens 
in  the  several  states."     13  Peters,  580.     3  Zab.  429. 

A  state  cannot  impose  a  tax  on  an  office  held  under  the  constitution  and  laws  of  the 
United  States.      10  Peters,  435. 

A  person  in  custody  under  a  ca.  sa.  issued  out  of  a  circuit  court  of  the  U.  S.,  cannot  be 
discharged  from  imprisonment  by  proceedings  under  a  state  insolvent  law.     1  How.  301. 

2  How.  '.i. 

A  state  law,  passed  after  the  execution  of  a  mortgage,  which  declares  that  the  equitable 
estate  of  the  mortgagor  shall  not.  be  extinguished  for  twelve  months,  under  a  decree  in 
chancery,  and  which  prevents  a  sale,  unless  two-thirds  of  the  amount  at  which  the  property 
has  been  valued  by  appraisers  shall  be  bid  therefor,  is  a  law  impairing  the  obligation  of  a 
contract,  and  therefore  unconstitutional.     1  How.  31.     2  How.  008. 

A  citizen  of  a  state  may  sue  in  the  courts  of  the  United  States,  upon  the  sheriffs  bond  of 
another  state,  and  use  the  name  of  the  governor,  although  the  parties  to  the  bond  are  the 
sheriff' and  governor,  both  citizens  of  the  same  state,  provided  the  party,  for  whose  use  the 
suit  is  brought,  is  a  citizen  of  a  different  state  from  the  sheriff.     2  How.  9. 

If  the  act  incorporating  a  bank  declares  that  only  a  specified  tax  or  burthen  shall  he  im- 
posed on  it  during  its  charter,  this  is  a  contract  with  the  stockholders,  whereby  they  are 
exempt  from  a  tax  levied  on  the  value  of  their  respective  shares  of  the  stock.     3  How.  133. 

3  Zab.  532. 

A  bridge  held  by  an  incorporated  company,  under  a  state  charter,  may  be  condemned 
and  taken  as  part  of  a  public  road,  under  the  laws  of  that  state.  The  charter  is  a  contract 
between  the  state  and  the  company;  but,  like  all  private  rights,  it  is  subject  to  the  right  of 
eminent  domain  in  the  state.     6  How.  507. 

No  state  can  establish  a  permanent  military  government,  but  it  may  use  its  military  power 
to  put  down  an  armed  insurrection,  too  strong  to  be  controlled  by  the  civil  authority,  and 
may  declare  martial  law.  The  state  must  determine  for  itself  what  degree  of  force  the  crisis 
demands.     7  How.  1. 

Where  a  convention  held  in  a  state,  without  the  authority  of  any  law,  adopted  a  constitu- 
tion, and  submitted  it  to  a  vote  of  the  people,  and  it  appearing  that  a  majority  voted  in 
favor  of  adopting  it,  a  governor  and  other  officers  were  elected  under  it,  who  attempted  to 
carry  on  the  government,  but  were  resisted,  and  finally  tried  and  punished:  it  was  held, 
that  the  question  between  two  opposing  governments  is  not  of  judicial  cognizance,  and  that 
the  question,  whether  a  majority  of  qualified  voters  did  in  fact  vote  to  adopt  the  constitu- 
tion, cannot  be  determined  by  an  action  at  law.     lb. 

A  tax  imposed  by  a  state  upon  all  money  or  exchange  brokers  is  not  repugnant  to  the 
constitutional  power  of  congress  to  regulate  commerce.  A  state  has  a  right  to  tax  its  own 
citizens  for  the    prosecution   of  any  particular  business  or  profession  within  the  state. 

8  How.  73. 

A  state  law,  declaring  that  all  judgments  obtained  in  any  other  state,  prior  to  the  passage 
of  the  act,  should  be  barred,  unless  suit  was  brought  in  two  years,  held  constitutional. 

9  How.  522. 

The  act  of  1790,  respecting  the  records  and  judicial  proceedings  of  the  states,  does  not 
render  a  judgment  obtained  in  one  state  against  the  citizen  of  another,  who  had  not  been 
served  with  process  or  voluntarily  appeared,  conclusive  in  another  state.     11  How.  165. 

4  Zab.  223. 

Where  a  ferry  was  granted  to  a  town  by  the  legislature,  a  subsequent  act  abolishing  the 
B 
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ferry  and  granting  to  a  corporation  the  power  to  erect  a  bridge,  was  held  to  be  constitu- 
tional.    l'»  How.  511. 

The  states  have  power  to  regulate  pilots,  12  How.  209;  and  to  prescribe  the  rates  of 
ferriage  over  rivers  running  between  two  states.     4  Zab.     State  v.  Hudson. 

A  state,  under  its  general  and  admitted  power  to  define  and  punish  offences  against  its 
own  peace  and  policy,  may  repel  from  its  borders  an  unacceptable  population,  whether 
paupers,  criminals,  fugitives,  or  liberated  slaves,  and  consequently  may  punish  its  citizens 
or  others,  who  thwart  this  policy,  by  harboring,  secreting,  or  in  any  way  assisting  such 
fugitives.     14  How.  13. 

Riparian  owners  on  the  Delaware  have  no  title  to  the  river,  nor  any  right  to  divert  its 
waters  unless  by  license  from  Pennsylvania  and  New  Jersey.  Such  a  license,  if  given,  is 
revocable,  and  in  subjection  to  the  superior  right  of  the  Btatc  to  divert  the  water  for  public 
improvements,  either  by  the  state  directly,  or  by  a  corporation  created  for  that  purpose. 

14  How.  80. 

The  soil  under  the  public  navigable  waters  of  New  Jersey,  to  the  ordinary  high  water 
mark,  belongs  to  the  state,  and  not  to  the  boards  of  proprietors;  and  the  principle  covers  a 
case  where  land  has  been  reclaimed  from  the  water,  under  an  act  of  the  legislature. 

15  How.  42fi.     8  Zab.  624. 

If  a  creditor  claims  of  an  assignee  under  a  bankrupt  or  assignment  law,  although  he  is 
not  a  citizen  of  the  state  enacting  such  law,  by  voluntarily  making  himself  a  party  to  the 
proceedings,  he  is  bound  by  the  law,  to  the  same  extent  as  a  citizen  of  that  state:  and  con- 
sequently, if  such  law  discharges  the  debt,  the  creditor  cannot  recover  it  in  the  state  of 
which  he  is  a  citizen  or  elsewhere.     12  Wheat.  213.     3  Peters,  411. 
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STATE  OF  NEW  JERSEY. 

A  Constitution  agreed  upon  by  the  delegates  of  the  people  of  New 
Jersey,  in  convention,  begun  at  Trenton  on  the  fourteenth  day  of 
May,  and  continued  to  the  twenty-ninth  day  of  June,  in  the  year 
of  our  Lord  one  thousand  eight  hundred  and  forty -four. 

We,  the  people  of  the  state  of  New  Jersey,  grateful  to  Almighty  preamble. 
God  for  the  civil  and  religious  liberty  which  He  hath  so  long  permitted 
us  to  enjoy,  and  looking  to  Him  for  a  blessing  upou  our  endeavors  to 
secure  and  transmit  the  same  unimpaired  to  succeeding  generations,  do 
ordain  and  establish  this  constitution  : 

ARTICLE  I. 

RIGHTS   AND    PRIVILEGES. 

1.  All  men  are  by  nature  free  and  independent,  and  have  certain  Natural 
natural  and  unalienable  rights,  among  which  are  those  of  enjoying  and  ng  t9' 
defending  life  and  liberty,  acquiring,  possessing,  and  protecting  property, 

and  of  pursuing  and  obtaining  safety  and  happiness. 

2.  All  political  power  is  inherent  in  the  people.     Government  is  in-  Political 
stituted  for  the  protection,  security,  and  benefit  of  the  people,  and  they  povv 
have  the  right  at  all  times  to  alter  or  re  jrm  the  same,  whenever  the 
public  good  may  require  it. 

3.  No  person  shall  be  deprived  of  t1  e  inestimable  privilege  of  wor-  Rights  of 
shipping  Almighty  God  in  a  manner  agreeable  to  the  dictates  of  his  own  con3cl< 
conscience ;  nor  under  any  pretence  whatever  be  compelled  to  attend 

any  place  of  worship  contrary  to  his  faith  and  judgment;  nor  shall  any 
person  be  obliged  to  pay  tithes,  taxes,  or  other  rates  for  building  or  re- 
pairing any  church  or  churches,  place  or  places  of  worship,  or  for  the 
maintenance  of  any  minister  or  ministry,  contrary  to  what  he  believes 
to  be  right,  or  has  deliberately  and  voluntarily  engaged  to  perform. 

4.  There  shall  be  no  establishment  of  one  religious  sect,  in  prefer-  No  religious 
ence  to  another;  no  religious  test  shall  be  required  as  a  qualification  nLntorteat. 
for  any  office  or  public  trust;  and  no  person  shall  be  denied  the  enjoy- 
ment of  any  civil  right,  merely  on  account  of  his  religious  principles. 

5.  Every  person  may  freely  speak,  write,  and  publish  his  sentiments  Liberty  of 
on  all  subjects,  being  responsible  for  the  abuse  of  that  right.     No  law  tbTpres"  " 
shall  be  passed  to  restrain  or  abridge  the  liberty  of  speech  or  of  the 

press.     In  all  prosecutions  or  indictments  for  libel,  the  truth  may  be  Libels. 
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given  in  evidence  to  the  jury;  and  if  it  shall  appear  to  the  jury  that 
the  matter  charged  as  libellous  is  true,  and  was  published  with  good 
motives  and  for  justifiable  ends,  the  party  shall  be  acquitted;  and  the 
jury  shall  have  the  right  to  determine  the  law  and  the  fact. 

6.  The  right  of  the  people  to  be  secure  in  their  persons,  houses, 
papers,  and  effects,  against  unreasonable  searches  and  seizures,  shall 
not  be  violated  ;  and  no  warrant  shall  issue  but  upon  probable  cause, 
supported  by  oath  or  affirmation,  and  particularly  describing  the  place 
to  be  searched  and  the  papers  and  things  to  be  seized. 

7.  The  right  of  a  trial  by  jury  shall  remain  inviolate  :  but  the  legis- 
lature may  authorize  the  trial  of  civil  suits,  when  the  matter  in  dispute 
does  not  exceed  fifty  dollars,  by  a  jury  of  six  men. 

8.  In  all  criminal  prosecutions  the  accused  shall  have  the  right  to  a 
speedy  and  public  trial  by  an  impartial  jury;  to  be  informed  of  the 
nature  and  cause  of  the  accusation  ;  to  be  confronted  with  the  witnesses 
against  him  ;  to  have  compulsory  process  for  obtaining  witnesses  in  his 
favor,  and  to  have  the  assistance  of  counsel  in  his  defence. 

9.  No  person  shall  be  held  to  answer  for  a  criminal  offence,  unless 
on  the  presentment  or  indictment  of  a  grand  jury,  except  in  cases  of 
impeachment,  or  in  cases  cognizable  by  justices  of  the  peace,  or  arising 
in  the  array  or  navy  or  in  the  militia,  when  in  actual  service  in  time  of 
war  or  public  danger. 

10.  No  person  shall,  after  acquittal,  be  tried  for  the  same  offence.  All 
persons  shall,  before  conviction,  be  bailable  by  sufficient  sureties,  except 
for  capital  offences,  when  the  proof  is  evident  or  presumption  great. 

1 1.  The  privilege  of  the  writ  of  habeas  corpus  shall  not  be  suspended, 
unless  in  case  of  rebellion  or  invasion  the  public  safety  may  require  it. 

12.  The  military  shall  be  in  strict  subordination  to  the  civil  power. 

13.  No  soldier  shall,  in  time  of  peace,  be  quartered  in  any  house, 
without  the  consent  of  the  owner:  nor  in  time  of  war,  except  in  a 
manner  prescribed  by  law. 

14.  Treason  against  the  state  shall  consist  only  in  levying  war  against 
it,  or  in  adhering  to  its  enemies,  giving  them  aid  and  comfort.  No 
person  shall  be  convicted  of  treason,  unless  on  the  testimony  of  two 
witnesses  to  the  same  overt  act,  or  on  confession  in  open  court. 

15.  Excessive  bail  shall  not  be  required,  excessive  fines  shall  not  be 
imposed,  and  cruel  and  unusual  punishments  shall  not  be  inflicted. 

16.  Private  property  shall  not  be  taken  for  public  use,  without  just 
compensation ;  but  land  may  be  taken  for  public  highways,  as  hereto- 
fore, until  the  legislature  shall  direct  compensation  to  be  made. 

17.  No  person  shall  be  imprisoned  for  debt  in  any  action,  or  on  any 
judgment  founded  upon  contract,  unless  in  cases  of  fraud  ;  nor  shall 
any  person  be  imprisoned  for  a  militia  fine  in  time  of  peace. 

18.  The  people  have  the  right  freely  to  assemble  together,  to  consult 
for  the  common  good,  to  make  known  their  opinions  to  their  representa- 
tives, and  to  petition  for  redress  of  grievances. 

19.  This  enumeration  of  rights  and  privileges  shall  not  be  construed 
to  impair  or  deny  others  retained  by  the  people. 


Right  of  suf- 
frage. 


ARTICLE  II. 

R1GIIT    OF    SUFFRAGE. 

1.  Every  white  male  citizen  of  the  United  States,  of  the  age  of 
twenty-one  years,  who  shall  have  beeu  a  resident  of  this  state  one  year, 
and  of  the  county  in  which  he  claims  his  vote  five  months,  next  before 
the  election,  shall  be  entitled  to  vote  for  all  officers  that  now  are,  or 
hereafter  may  be  elective  by  the  people:  Provided,  that  no  person  in 
the  military,  naval,  or  marine  service  of  the  United  States  shall  be 
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considered  a  resident  in  this  state,  by  being  Btationed  in  any  garrison,      . 
barrack,  or  military  or  naval  place  or  station  within  this  state;  and  no 
pariper,  idiot,  insane  person,  or  person  convicted  of  a  crime  which  now 
excludes  him  from  being  a  wiincss  unless  pardoned  or  restored  by  law 
to  the  right  of  suffrage,  shall  enjoy  the  right  of  an  elector. 

2.   The  legislature  may  pass  laws  to  deprive  persons  of  the  right  of  Bribery, 
suffrage  who  shall  be  convicted  of  bribery  at  elections. 

ARTICLE  III. 

DISTRIBUTION   OF   TItK    POWERS   OP  GOVERNMENT. 

1.  The  powers  of  the  government  shall  be  divided  into  three  distinct  Department!) 
departments — the  legislative,  executive,  and  judicial ;  and  no  person  or  ',!,m,i  "' 
persons  belonging  to,  or  constituting  one  of  these  departments,  shall 
exercise  any  of  the  powers  properly  belonging  to  either  of  the  others, 
except  as  herein  expressly  provided. 

ARTICLE  IV. 

LEGISLATIVE. 

Section  I. 

1.  The  legislative  power  shall  be  vested  in  a  senate  and  general  Legislature, 
assembly. 

2.  No  person  shall  be  a  member  of  the  senate  who  shall  not  have  Quaiiflca- 
attained  the  age  of  thirty  years,  and  have  been  a  citizen  and  inhabitant  members, 
of  the  state  for  four  years,  and  of  the  county  for  which  he  shall  be 
chosen  one  year,  next  before  his  election  ;  and  no  person  shall  be  a 
member  of  the  general  assembly  who  shall  not  have  attained  the  age  of 
twenty-one  years,  and  have  been  a  citizen  and  inhabitant  of  the  state 

for  two  years,  and  of  the  county  for  which  he  shall  be  chosen  one  year 
next  before  his  election:  Provided,  that  no  person  shall  be  eligible  as  Proviso, 
a  member  of  either  house  of  the  legislature,  who  shall  not  be  entitled 
to  the  right  of  suffrage. 

3.  Members  of  the  senate  and  geueral  assembly  shall  be  elected  Election. 
yearly  and  every  year,  on  the  second  Tuesday  of  October;  and  the 

two  houses  shall  meet  separately  on  the  second  Tuesday  in  January  .Meeting. 
next  after  the  said  day  of  election,  at  which  time  of  meeting,  the  legis- 
lative year  shall  commence;  but  the  time  of  holding  such  election  may 
be  altered  by  the  legislature. 

Section  II. 

1.  The  senate  shall  be  composed  of  one  senator  from  each  county  in  of  senators, 
the  state,  elected  by  the  legal  voters  of  the  counties,  respectively,  for 

three  years. 

2.  As  soon  as  the  senate  shall  meet  after  the  first  election  to  be  held  in  Tobeciasse  i 
pursuance  of  this  constitution,  they  shall  be  divided  as  equally  as  may 

be  into  three  classes.  The  seats  of  the  senators  of  the  first  class  shall 
be  vacated  at  the  expiration  of  the  first  year;  of  the  second  class  at  the 
expiration  of  the  second  year;  and  of  the  third  class  at  the  expiration 
of  the  third  year,  so  that  one  class  may  be  elected  every  year :  and  if 
vacancies  happen,  by  resignation  or  otherwise,  the  persons  elected  to 
supply  such  vacancies  shall  be  elected  for  the  unexpired  terms  only. 

Section  III. 

1.  The  general  assembly  shall  be  composed  of  members  annually  Assembly, 
elected  by  the  legal  voters  of  the  counties,  respectively,  who  shall  be 
apportioned  among  the  said  counties  as  nearly  as  may  be  according  to 
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the  number  of  their  inhabitants.  The  present  apportionment  shall  con- 
tinue until  the  next  census  of  the  United  States  shall  have  been  taken, 
and  an  apportionment  of  members  of  the  general  assembly  shall  be 
made  by  the  legislature,  at  its  first  session  after  the  next  and  every  sub- 
sequent enumeration  or  census,  and  when  made  shall  remain  unaltered 
until  another  enumeration  shall  have  been  taken :  Provided,  that  each 
county  shall  at  all  times  be  entitled  to  one  member:  and  the  whole 
number  of  members  shall  never  exceed  sixty. 

Section  IV. 

1.  Each  house  shall  direct  writs  of  election  for  supplying  vacancies, 
occasioned  by  death,  resignation,  or  otherwise ;  but  if  vacancies  occur 
during  the  recess  of  the  legislature,  the  writs  may  be  issued  by  the 
governor,  under  such  regulations  as  may  be  prescribed  by  law. 

2.  Each  house  shall  be  the  judge  of  the  elections,  returns,  and  quali- 
fications of  its  own  members,  and  a  majority  of  each  shall  constitute  a 
quorum  to  do  business;  but  a  smaller  number  may  adjourn  from  day 
to  day,  and  may  be  authorized  to  compel  the  attendance  of  absent  mem- 
bers, in  such  manner,  and  under  such  penalties  as  each  house  may  pro- 
vide. 

3.  Each  house  shall  choose  its  own  officers,  determine  the  rules  of  its 
proceedings,  punish  its  members  for  disorderly  behavior,  and,  with  the 
concurrence  of  two-thirds,  may  expel  a  member. 

4.  Each  house  shall  keep  a  journal  of  its  proceedings,  and  from  time 
to  time  publish  the  same ;  aud  the  yeas  and  nays  of  the  members  of 
either  house  on  any  question  shall,  at  the  desire  of  one-fifth  of  those 
present,  be  entered  on  the  journal. 

5.  Neither  house,  during  the  session  of  the  legislature,  shall,  without 
the  consent  of  the  other,  adjourn  for  more  than  three  days,  nor  to  any 
other  place  than  that  in  which  the  two  houses  shall  be  sitting. 

6.  All  bills  and  joint  resolutions  shall  be  read  three  times  in  each 
house,  before  the  final  passage  thereof;  and  no  bill  or  joint  resolution 
shall  pass,  unless  there  be  a  majority  of  all  the  members  of  each  body 
personally  present  and  agreeing  thereto ;  and  the  yeas  and  nays  of  the 
members  voting  on  such  final  passage  shall  be  entered  on  the  journal. 

7.  Members  of  the  senate  and  general  assembly  shall  receive  a  com- 
pensation for  their  services,  to  be  ascertained  by  law,  and  paid  out  of 
the  treasury  of  the  state ;  which  compensation  shall  not  exceed  the  sum 
of  three  dollars  per  day  for  the  period  of  forty  days  from  the  com- 
mencement of  the  session ;  and  shall  not  exceed  the  sum  of  one  dollar 
and  fifty  cents  per  day  for  the  remainder  of  the  session.  When  convened 
in  extra  session  by  the  governor,  they  shall  receive  such  sum  as  shall  be 
fixed  for  the  first  forty  days  of  the  ordinary  session.  They  shall  also 
receive  the  sum  of  one  dollar  for  every  ten  miles  they  shall  travel,  in 
going  to  and  returning  from  their  place  of  meeting,  on  the  most  usual 
route.  The  president  of  the  senate  and  the  speaker  of  the  house  of 
assembly  shall,  in  virtue  of  their  offices,  receive  an  additional  compen- 
sation, equal  to  one-third  of  their  per  diem  allowance  as  members. 

8.  Members  of  the  senate  and  general  assembly  shall,  in  all  cases 
except  treason,  felony,  and  breach  of  the  peace,  be  privileged  from  arrest 
during  their  attendance  at  the  sitting  of  their  respective  houses,  and  in 
going  to  and  returning  from  the  same ;  and  for  any  speech  or  debate, 
in  either  house,  they  shall  not  be  questioned  in  any  other  place. 

Section  V. 
No  member  of  the  senate  or  general  assembly  shall,  during  the 


1. 


Appoint- 

^cetto       time  for  which  he  was  elected,  be  nominated  or  appointed  by  the  governor 
or  by  the  legislature  in  joint  meeting,  to  any  civil  office  under  the  au- 
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thority  of  this  state,  which  shall  have  heen  created,  or  the  eraolnmonts 
whereof  shall  have  been  increased,  during  such  time. 

2.  If  any  member  of  the  senate  or  genera]  assembly  shall  he  elected  m»<  • 

to  represent  this  state  in  the  senate  or  house  of  representatives  of  the  cateeeat 
United  States,  and  shall  accept  thereof,  or  shall  accept  of  any  office  or 
appointment  under  the  government  of  the  United  States,  his  seat  in  the 
legislature  of  this  state  shall  thereby  be  vacated. 

3.  No  justice  of  the  supreme  court,  nor  judge  of  any  other  court,  who  lueilgi- 
sherill',  justice  of  the  peace,  nor  any  person  or  persons  possessed  of  any 

office  of  profit  under  the  government  of  this  state,  shall  be  entitled  to 
a  seat  either  in  the  senate  or  in  the  general  assembly  ;  but  on  being 
elected  and  taking  his  seat,  his  office  shall  be  considered  vacant;  and 
no  person  holding  any  office  of  profit  under  the  government  of  the 
United  States  shall  be  entitled  to  a  seat  in  either  house. 

Section  VI 

1.  All   bills   for  raising   revenue  shall  originate  in  the  house  of  Revenue, 
assembly;  but  the  senate  may  propose  or  concur  with  amendments,  as 

on  other  bills. 

2.  No  money  shall  be  drawn  from  the  treasury  but  for  appropriations  Money.    . 
made  by  law. 

3.  The  credit  of  the  state  shall  not  be  directly  or  indirectly  loaned  Credit 
in  any  case. 

4.  The  legislature  shall  not,  in  any  manner,  create  any  debt  or  debts,  Pawertocw- 
liability  or  liabilities,  of  the  state,  which  shall  singly  or  in  the  aggregate  a 

with  any  previous  debts  or  liabilities  at  any  time  exceed  one  hundred 
thousand  dollars,  except  for  purposes  of  war,  or  to  repel  invasion,  or  to 
suppress  insurrection,  unless  the  same  shall  be  authorized  by  a  law  for 
some  single  object  or  work,  to  be  distinctly  specified  therein  ;  which  law 
shall  provide  the  ways  and  means,  exclusive  of  loans,  to  pay  the  interest 
of  such  debt  or  liability  as  it  falls  due,  and  also  to  pay  and  discharge 
the  principal  of  such  debt  or  liability  within  thirty-five  years  from  the 
time  of  the  contracting  thereof,  and  shall  be  irrepealable  until  such  debt 
or  liability,  and  the  interest  thereon,  are  fully  paid  and  discharged ; 
and  no  such  law  shall  take  effect  until  it  shall,  at  a  general  election, 
have  been  submitted  to  the  people,  and  have  received  the  sanction  of 
a  majority  of  all  the  votes  cast  for  and  against  it  at  such  election  ;  and 
all  money  to  be  raised  by  the  authority  of  such  law  shall  be  applied 
only  to  the  specific  object  stated  therein,  and  to  the  payment  of  the 
debt  thereby  created.  This  section  shall  not  be  construed  to  refer  to 
any  money  that  has  been,  or  may  be,  deposited  with  this  state  by  the 
government  of  the  United  States. 

Section  VII 

1.  No  divorce  shall  be  granted  by  the  legislature.    _  Divorce. 

2.  No  lottery  shall  be  authorized  by  this  state  ;  and  no  ticket  in  any  Lotteries. 
lottery  not  authorized  by  a  law  of  this  state  shall  be  bought  or  sold 
within  the  state. 

3.  The  legislature  shall  not  pass  any  bill  of  attainder,  ex  post  facto  Attainder 
law,  or  law  impairing  the  obligation  of  contracts,  or  depriving  a  party  fac^iawei!1 
of  any  remedy  for  enforcing  a  contract  which  existed  when  the  contract 

was  made. 

4.  To  avoid  improper  influences  which  may  result  from  intermixing  Laws  to  be 
in  one  and  the  same  act  such  things  as  have  no  proper  relation  to  8'ngle• 
each  other,  every  law  shall  embrace  but  one  object,  and  that  shall  be 
expressed  in  the  title. 

5.  The  laws  of  this  state  shall  begin  in  the  following  style,  "Be  it  Enacting 
enacted  by  the  Senate  and  General  Assembly  of  the  State  of  New  clause- 
Jersey." 
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Education. 


Rights  of 

minora,  etc. 


Bank  char- 
ters. 


Compensa- 
tion for  pri- 
vate pro- 
perty. 

Chancery 
powers. 


Oath  Of 
office. 


6.  The  fund  for  the  support  of  free  schools,  and  all  money,  stock, 
and  other  property,  which  may  hereafter  be  appropriated  for  that  pur- 
pose, or  received  into  the  treasury  under  the  provision  of  any  law 
heretofore  passed  to  augment  the  said  fund,  shall  lie  securely  invested, 
and  remain  a  perpetual  fund  ;  and  the  income  thereof,  except  so  much 
as  it  may  be  judged  expedient  to  apply  to  an  increase  of  the  capital, 
shall  be  annually  appropriated  to  the  support  of  public  schools,  for  the 
equal  benelit  of  all  the  people  of  the  state  ;  and  it  shall  not  be  competent 
for  the  legislature  to  borrow,  appropriate,  or  use  the  said  fund  or  any 
part  thereof,  for  any  other  purpose,  under  any  pretence  whatever. 

7.  No  private  or  special  law  shall  be  passed  authorizing  the  sale  of 
any  lands  belonging  in  whole  or  in  part  to  a  minor  or  minors  or  other 
persons  who  may  at  the  time  be  under  any  legal  disability  to  act  for 
themselves. 

8.  The  assent  of  three-fifths  of  the  members  elected  to  each  house 
shall  be  requisite  to  the  passage  of  every  law  for  granting,  continuing, 
altering,  amending,  or  renewing  charters  for  banks  or  money  corpora- 
tions; and  all  such  charters  shall  be  limited  to  a  term  not  exceeding 
twenty  years. 

9.  Individuals  or  private  corporations  shall  not  be  authorized  to  take 
private  property  for  public  use,  without  just  compensation  first  made 
to  the  owners. 

10.  The  legislature  may  vest  in  the  circuit  courts,  or  courts  of  com- 
mon pleas  within  the  several  counties  of  this  state  chancery  powers,  so 
far  as  relates  to  the  foreclosure  of  mortgages,  and  sale  of  mortgaged 
premises. 

Section  VIII. 

1.  Members  of  the  legislature  shall,  before  they  enter  on  the  duties 
of  their  respective  offices,  take  and  subscribe  the  following  oath  or 
affirmation : 

"I  do  solemnly  swear  (or  affirm  as  the  case  may  be),  that  I  will 
support  the  constitution  of  the  United  States  and  the  constitution  of 
the  state  of  New  Jersey,  and  that  I  will  faithfully  discharge  the  duties 
of  senator  (or  member  of  the  general  assembly,  as  the  case  may  be), 
according  to  the  best  of  my  ability." 

And  members  elect  of  the  senate  or  general  assembly  are  hereby 
empowered  to  administer  to  each  other  the  said  oath  or  affirmation. 


ARTICLE  V. 


Governor, 

how  elected. 


and  when. 


EXECUTIVE. 

1.  The  executive  power  shall  be  vested  in  a  governor. 

2.  The  governor  shall  be  elected  by  the  legal  voters  of  this  state. 
The  person  having  the  highest  number  of  votes  shall  be  the  governor; 
but  if  two  or  more  shall  be  equal  and  highest  in  votes,  one  of  them 
shall  be  chosen  governor  by  the  vote  of  a  majority  of  the  members  of 
both  houses  in  joint  meeting.  Contested  elections  for  the  office  of 
governor  shall  be  determined  in  such  manner  as  the  legislature  shall 
direct  by  law.  When  a  governor  is  to  be  elected  by  the  people,  such 
election  shall  be  held  at  the  time  when  and  at  the  places  where  the 
people  shall  respectively  vote  for  members  of  the  legislature. 

3.  The  governor  shall  hold  his  office  for  three  years,  to  commence  on 
the  third  Tuesday  of  January  next  ensuing  the  election  for  governor 
by  the  people,  and  to  end  on  the  Monday  preceding  the  third  Tuesday 
of  January,  three  years  thereafter ;  and  he  shall  be  incapable  of  hold- 
ing that  office  for  three  years  next  after  his  term  of  service  shall  have 
expired  ;  and  no  appointment  or  nomination  to  office  shall  be  made  by 
the  governor  during  the  last  week  of  his  said  term. 
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4.  The  Governor  shall  not  be  less  than  thirty  years  of  age,  and  shall  QuaUflca- 
have  been  for  twenty  years,  at  least,  a  citizen  of  the  United  States,  and  ,l""s 
a  resident  of  this  state  seven  years  next  before  his  election,  unless  he 
shall  have  been  absent  (lining  that  time  on  the  public  business  of  the 
United  States  or  of  this  state. 

fr.  The  governor  shall,  at  stated  times,  receive  for  his  services  a  compensa- 
compensation,  which  shall  be  neither  increased  nor  diminished  during  """• 
the  period  for  which  he  shall  have  been  elected. 

(>.  lie  shall  be  the  commander-in-chief  of  all  the  military  and  naval  General 
lories  of  the  state;  he  shall  have  power  to  convene  the  legislature,  powen' 
whenever  in  his  opinion  public  necessity  requires  it;  he  shall  commu- 
nicate by  message  to  the  legislature  at  the  opening  of  each  session,  and 
at  such  other  times  as  he  may  deem  necessary,  the  condition  of  the 
state,  and  recommend  such  measures  as  he  may  deem  expedient;  he 
shall  take  care  that  the  laws  be  faithfully  executed,  and  grant,  under 
the  great  seal  of  the  state,  commissions  to  all  such  officers  as  shall  be 
required  to  be  commissioned. 

7.  Every  bill  which  shall  have  passed  both  houses  shall  be  presented  Approve 
to  the  governor:  if  he  approve  he  shall  sign  it,  but  if  not  he  shall  re-  b,lls> etc- 
turn  it,  with  his  objections,  to  the  house  in  which  it  shall  have  origi- 
nated, who  shall  eider  the  objections  at  large  on  their  journal,  and 
proceed  to  reconsider  it;  if,  after  such  reconsideration,  a  majority  of 

the  whole  number  of  that  house  shall  agree  to  pass  the  bill,  it  shall  be 
sent,  together  with  the  objections,  to  the  other  house,  by  which  it  shall 
likewise  be  reconsidered,  and  if  approved  of  by  a  majority  of  the  whole 
number  of  that  house,  it  shall  become  a  law;  but,  in  neither  house 
shall  the  vote  be  taken  on  the  same  day  on  which  the  bill  shall  be  re- 
turned to  it ;  and  in  all  such  cases,  the  votes  of  both  houses  shall  be 
determined  by  yeas  and  nays,  and  the  names  of  the  persons  voting  for 
and  against  the  bill  shall  be  entered  on  the  journal  of  each  house 
respectively.  If  any  bill  shall  not  be  returned  by  the  governor,  within 
live  days  (Sunday  excepted)  after  it  shall  have  been  presented  to  him, 
the  same  shall  be  a  law,  in  like  manner  as  if  he  had  signed  it,  unless 
the  legislature  by  their  adjournment  prevent  its  return,  in  which  case 
it  shall  not  be  a  law. 

8.  No  member  of  congress,  or  person  holding  an  office  under  the  whonot 
United  States  or  this  state,  shall  exercise  the  office  of  governor;  and  el,sible- 
in  case  the  governor,  or  person  administering  the  government,  shall 
accept  any  office  under  the  United  States  or  this  state,  his  office  of 
governor  shall  thereupon  be  vacant. 

9.  The  governor,  or  person  administering  the  government,  shall  have  Fines,  fur- 
power  to  suspend  the  collection  of  fines  and  forfeitures,  and  to  grant  J^!"^'  "" 
reprieves,  to  extend  until  the  expiration  of  a  time  not  exceeding  ninety 

days  after  conviction ;  but  this  power  shall  not  extend  to  cases  of  im- 
peachment. 

10.  The  governor,  or  person  administering  the  government,  the  Pardoning 
chancellor,  and  the  six  judges  of  the  court  of  errors  and  appeals,  or  a  power- 
major  part  of  them,  of  whom  the  governor,  or  person  administering  the 
government,  shall  be  one,  may  remit  fines  and  forfeitures,  and  grant 
pardons,  after  conviction,  in  all  cases  except  impeachment. 

11.  The  governor  and  all  other  civil  officers  under  this  state  shall  impeach- 
be  liable  to  impeachment  for  misdemeanor  in  office,  during  their  con-  m,'nt' 
tinuance  in  office,  and  for  two  years  thereafter. 

12.  In  case  of  the  death,  resignation,  or  removal  from  office  of  the  Provisions  in 
governor,  the  powers,  duties,  and  emoluments  of  the  office  shall  devolve  ^eofdeath- 
upon  the  president  of  the  senate,  and  in  case  of  his  death,  resignation, 

or  removal,  then  upon  the  speaker  of  the  house  of  assembly,  for  the 
time  being,  uutil  another  governor  shall  be  elected  and  qualified;  but 
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in  such  case  another  governor  shall  be  chosen  at  the  next  election  for 
members  of  the  legislature,  unless  such  death,  resignation,  or  removal, 
shall  occur  within  thirty  days  immediately  preceding  such  next  election, 
in  which  case  a  governor  shall  be  chosen  at  the  second  succeeding 
vacancies  in  election  for  members  of  the  legislature.  When  a  vacancy  happens, 
office.  during  the  recess  of  the  legislature,  in  any  office  which  is  to  be  filled  by 

the  governor  and  senate,  or  by  the  legislature  in  joint  meeting,  the  gover- 
nor shall  fill  such  vacancy,  and  the  commission  shall  expire  at  the  end 
of  the  next  session  of  the  legislature,  unless  a  successor  shall  be  sooner 
appointed:  when  a  vacancy  happens  in  the  office  of  clerk  or  surrogate 
of'  any  county,  the  governor  shall  fill  such  vacancy,  and  the  commission 
shall  expire  when  a  successor  is  elected  and  qualified. 
Provisions  in      13.  In  case  of  the  impeachment  of  the  governor,  his  absence  from 
peaehment,    tne  state,  or  inability  to  discharge  the  duties  of  his  office,  the  powers, 
etc.         '    duties,  and  emoluments  of  the  office  shall  devolve  upon  the  president 
of  the  senate  ;  and  in  case  of  his  death,  resignation,  or  removal,  then 
upon  the  speaker  of  the  house  of  assembly  for  the  time  being,  until  the 
governor  absent,  or  impeached,  shall  return  or  be  acquitted,  or  until 
the  disqualification  or  inability  shall  cease,  or  until  a  new  governor  be 
elected  and  qualified. 

14.  In  case  of  a  vacancy  in  the  office  of  governor  from  any  other 
cause  than  those  herein  enumerated,  or  in  case  of  the  death  uf  the 
governor  elect  before  he  is  qualified  into  office,  the  powers,  duties,  and 
emoluments  of  the  office  shall  devolve  upon  the  president  of  the  senate, 
or  speaker  of  the  house  of  assembly,  as  above  provided  for,  until  a  new 
governor  be  elected  and  qualified. 

ARTICLE  VI. 


In  other 
cases. 


Judiciary. 


Errors  and 
appeals. 


Judges 
classed. 


Compensa- 
tion. 


Clerk. 
Appeals. 


Writs  of 
error. 


JUDICIARY. 

Section  I. 

1.  The  judicial  power  shall  be  vested  in  a  court  of  errors  and  appeals 
in  the  last  resort  in  all  causes,  as  heretofore ;  a  court  for  the  trial  of 
impeachments  ;  a  court  of  chancery;  a  prerogative  court;  a  supreme 
court;  circuit  courts,  and  such  inferior  courts  as  now  exist,  and  as  may 
be  hereafter  ordained  and  established  by  law ;  which  inferior  courts  the 
legislature  may  alter  or  abolish,  as  the  public  good  shall  require. 

Section  II. 

1.  The  court  of  errors  and  appeals  shall  consist  of  the  chancellor,  the 
justices  of  the  supreme  court,  and  six  judges,  or  a  major  part  of  them  ; 
which  judges  are  to  be  appointed  for  six  years. 

2.  Immediately  after  the  court  shall  first  assemble,  the  six  judges 
shall  arrange  themselves  in  such  manner  that  the  seat  of  one  of  them 
shall  be  vacated  every  year,  in  order  that  thereafter  one  judge  may  be 
annually  appointed. 

3.  Such  of  the  six  judges  as  shall  attend  the  court  shall  receive, 
respectively,  a  per  diem  compensation,  to  be  provided  by  law. 

4.  The  secretary  of  state  shall  be  the  clerk  of  this  court. 

5.  When  an  appeal  from  an  order  or  decree  shall  be  heard,  the 
chancellor  shall  inform  the  court,  in  writing,  of  the  reasons  for  his  order 
or  decree;  but  he  shall  not  sit  as  a  member,  or  have  a  voice  in  the 
hearing  or  final  sentence. 

6.  When  a  writ  of  error  shall  be  brought,  no  justice  who  has  given 
a  judicial  opinion  in  the  cause  in  favor  of  or  against  any  error  com- 
plained of,  shall  sit  as  a  member,  or  have  a  voice  on  the  hearing,  or  for 
its  affirmance  or  reversal ;  but  the  reasons  for  such  opinion  shall  be 
assigned  to  the  court  in  writing. 
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Section  III. 

1.  The  house  of  assembly  shall  have  the  sole  power  of  impeaching,  Trial  of  im- 
by  a  vote  of  a  majority  of  all  the  Members;  and  all  the  impeachments  1"1'  '""''"'"• 
shall  be  tried  bj  the  senate;  the  members,  when  sitting  fur  that  pur- 
pose, to  be  on  oath  or  affirmation  "truly  and  impartially  to  try  and 
determine  the  charge  in  question,  according  to  evidence:"  and  no 

person  shall  be  convicted  without  the  concurrence  of  two-thirds  of  all 
the  members  of  the  senate 

2.  A  nv  jndicial  officer  impeached,  shall  be  suspended  from  exercising  Suspension 
his  office  until  his  acquittal.  ... „,,■„,„,„, 

3.  .Judgment  in  cases  of  impeachment  shall  not  extend  further  than  Effect  <.f 
to  removal  from  office,  and  to  disqualification  to  hold  and  enjoy  any  '"'  """( 
office  of  honor,  profit  or  trust  under  this  state  :  but  the  party  convicted 

shall  nevertheless  be  liable  to  indictment,  trial  and  punishment,  accord- 
ing to  law. 

4.  The  secretary  of  state  shall  be  the  clerk  of  this  court.  Clerk. 

Section  IV 

1.  The  court  of  chancery  shall  consist  of  a  chancellor.  chancery. 

2.  The  chancellor  shall  be  the  ordinary  or  surrogate-general,  and  Prerogative 
judge  of  the  prerogative  court.  court- 

3    All  persons  aggrieved  by  any  order,  sentence,  or  decree  of  the  Appeal  from 
orphans'  court,  may  appeal  from  the  same,  or  from  any  part  thereof,  to  court"8 
the  prerogative  court;  but  such  order,  sentence,  or  decree  shall  not  be 
removed  into  the  supreme  court,  or  circuit  court,  if  the  subject  matter 
thereof  be  within  the  jurisdiction  of  the  orphans'  court. 

4.  The  secretary  of  state  shall  be  the  register  of  the  prerogative  Register. 
court,  and  shall  perform  the  duties  required  of  him  by  law  in  that 
respect. 

Section  V. 

1.  The  supreme  court  shall  consist  of  a  chief  justice  and  four  asso-  supreme 

Court 

ciate  justices.     The  number  of  associate  justices  may  be  increased  or 
decreased  by  law,  but  shall  never  be  less  than  two. 

2.  The  circuit  courts  shall  be  held  in  every  county  of  this  state,  by  circuit 
one  or  more  of  the  justices  of  the  supreme  court,  or  a  judge  appointed  COUI  s 
for  that  purpose  ;  and  shall  in  all  cases  within  the  county,  except  in 
those  of  a  criminal  nature,  have  common  law  jurisdiction  concurrent 
with  the  supreme  court;  and  any  final  judgment  of  a  circuit  court  may 

be  docketed  in  the  supreme  court  and  shall  operate  as  a  judgment 
obtained  in  the  supreme  court  from  the  time  of  such  docketing. 

3.  Final  judgments  in  any  circuit  court  may  be  brought  by  writ  of  where  jndg- 
error  into  the  supreme  court,  or  directly  into  the  court  of  errors  and  ^reST 
appeals. 

Section  VI. 

1.  There  shall  be  no  more  than  five  judges  of  the  inferior  court  of  Common 
common  pleas  in  each  of  the  counties  in  this  state,  after  the  terms  of  pea8' 
the  judges  of  said  court  now  in  office  shall  terminate.     One  judge  for 

each  county  shall  be  appointed  every  year,  and  no  more,  except  to  fill 
vacancies,  which  shall  be  for  the  unexpired  term  only. 

2.  The  commissions  for  the  first  appointments  of  judges  of  said  nateof 
court  shall  bear  date  and  take  effect  on  the  first  day  of  April  next ;  sions. 
and  all  subsequent  commissions  for  judges  of  said  courts  shall  bear 
date  and  take  effect  on  the  first  day  of  April  in  every  successive  year, 
except  commissions  to  fill  vacaucies,  which  shall  bear  date  and  take 
effect  when  issued. 
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Justices  of 
the  peace. 


How  many- 


Population 
ascertained. 


Section  VII. 

1.  There  may  be  elected,  under  this  constitution,  two,  and  not  more 
than  five,  justices  of  the  peace  in  each  of  the  townships  of  the  several 
counties  of  this  state,  and  in  each  of  the  wards,  in  cities  that  may  vote 
in  wards.  "When  a  township  or  ward  contains  two  thousand  inhabit- 
ants, or  less,  it  may  have  two  justices  ;  when  it  contains  more  than  two 
thousand  inhabitants,  and  not  more  than  four  thousand,  it  may  have 
four  justices ;  and  when  it  coutains  more  than  four  thousand  inhabit- 
ants, it  may  have  fire  justices  :  Provided,  that  whenever  any  township 
not  voting  in  wards  contains  more  than  seven  thousand  inhabitants, 
such  township  may  have  an  additional  justice  for  each  additional  three 
thousand  inhabitants  above  four  thousand. 

2.  The  population  of  the  townships  in  the  several  counties  of  the 
state  and  of  the  several  wards  shall  be  ascertained  by  the  last  preceding 
census  of  the  United  States,  until  the  legislature  shall  provide,  by  law, 
some  other  mode  of  ascertaining  it. 


ARTICLE  VII. 


Enrolment, 
etc. 


Captains 
etc. 


Field  offi- 
cer*. 


Brigadier- 
generals. 

Major-gene- 
ral.-. 


Elections, 
etc. 

Commis- 
sions. 
Rank. 
Removal 
from  office. 

When  go- 
vernor  to 

appoint. 


Brigade  in- 
spectors. 

Other  offi- 
cers. 


Staff  officer; 


Justices, 
chancellor, 
and  judges. 


APPOINTING  POWER  AND  TENURE  OF  OFFICE. 

Section  I. 
MILITIA  OFFICERS. 

1.  The  legislature  shall  provide  by  law  for  enrolling,  organizing  and 
arming  the  militia, 

2.  Captains,  subalterns,  and  noncommissioned  officers  shall  be  elected 
by  the  members  of  their  respective  companies. 

3.  Field  officers  of  regiments,  independent  battalions,  and  squadrons 
shall  be  elected  by  the  commissioned  officers  of  their  respective  regi- 
ments, battalions  or  squadrons. 

4.  Brigadier-generals  shall  be  elected  by  the  field  officers  of  their 
respective  brigades. 

5  Major-generals  shall  be  nominated  by  the  governor,  and  appointed 
by  him,  with  the  advice  and  consent  of  the  senate. 

*  6.  The  legislature  shall  provide,  by  law,  the  time  and  manner  of 
electing  militia  officers,  and  of  certifying  their  elections  to  the  governor, 
who  shall  grant  their  commissions,  and  determine  their  rank,  when  not 
determined  by  law  ;  and  no  commissioned  officer  shall  be  removed  from 
office,  but  by  the  sentence  of  a  court  martial,  pursuant  to  law. 

Y.  In  case  the  electors  of  subalterns,  captains,  or  field  officers,  shall 
refuse  or  neglect  to  make  such  elections,  the  governor  shall  have  power 
to  appoint  such  officers,  and  to  fill  all  vacancies  caused  by  such  refusal 
or  neglect. 

8.  Brigade  inspectors  shall  be  chosen  by  the  field  officers  of  their 
respective  brigades. 

9.  The  governor  shall  appoint  the  adjutant-general,  quartermaster- 
general,  and  all  other  militia  officers,  whose  appointment  is  not  other- 
wise provided  for  in  this  constitution. 

10.  Major-generals,  brigadier-generals  and  ccmmanding  officers  of 
regiments,  independent  battalions,  and  squadrons,  shall  appoint  the  staff 
officers  of.  their  divisions,  brigades,  regiments,  independent  battalions, 
and  squadrons  respectively. 

Section  II. 

CIVIL  OFFICERS. 

1.  Justices  of  the  supreme  court,  chancellor,  and  judges  of  the 
court  of  errors  and  appeals,  shall  be  nominated  by  the  governor  and 
appointed  by  him,  with  the  advice  and  consent  of  the  senate. 
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The  justices  of  the  supreme  court  ami  chancellor  shall  hold  their  Tennaad 
offices  for  the  term  of  seven  years:  shall,  at  Btated  times,  receive  for 
their  -  compensation,  which  shall  not  be  diminished  during  the 

terra  of  their  appointments  ;   and  they  shall  hold  no  other  office  under 
the  government  <>f  tlii<  state  or  of  the  United  Stal 

2.  Judges  of  the  courts  of  common  pleas  shall  be  appointed  by  the  .nib 
senate  and  general  assembly,  in  joint  meeting. 

They  shall  hold  their  offices  for  five  years;  but  when  appointed  to  Term, 
fill  vacancies,  they  shall  hold  for  the  unexpired  term  only. 

3.  The  state  treasurer,  and  the  keeper  and  inspectors  of  the  state  Treasurer. 
d  shall  be  appointed  by  the  senate  and  general  assembly  in  joint  Keeper  and 

meetino-  ""'" 

luetuug.  ;,nson. 

They  shall  hold  their  offices  for  one  year,  and  until  their  successors  T.rm. 
shall  be  qualified  into  office. 

4.  The  attorney-general,  prosecutors   of  the   pleas,  clerk  of  the 
supreme  court,  clerk  of  the  court  of  chancery,  and  secretary  of  state,  ^tars,pro" 
shall  be  nominated  by  the  governor  and  appointed  by  him  with  the 

advice  and  consent  of  the  senate. 

They  shall  hold  their  offices  for  five  years.  Term. 

5.  The  law  reporter  shall  be  appointed  by  the  justices  of  the  supreme  Reporters, 
court  or  a  majority  of  them;   and  the  chancery  reporter  shall  be  ap- 
pointed by  the  chancellor. 

They  shall  hold  their  offices  for  five  years.  Term. 

6.  Clerks  and  surrogates  of  counties  shall  be  elected  by  the  people  cierka  and 
of  their  respective  counties,  at  the  annual  elections  fur  members  of  the  rnn  l 
general  assembly. 

They  shall  hold  their  offices  for  five  years.  T<-rm. 

7.  Sheriffs  and  coroners  shall  be  elected  annually,  by  the  people  of  sheriffs  and 
their  respective  counties,  at  the  annual  elections  for  members  of  the  c,jr,jUers- 
general  assembly. 

They  may  be  re-elected  until  they  shall  have  served  three  years,  but  n-wiong 
no  longer;   after  which,  three  years  must  elapse,  before  they  can  be  re"€e< 
again  capable  of  serving. 

8.  Justices  of  the  peace  shall  be  elected  by  ballot  at  the  annual  Elation  of 
meetings  of  the  townships  in  the  several  counties  of  the  state,  and  of  ->u-tlCfcS- 
the  wards  in  cities  that  may  vote  in  wards,  in  such  manner  and  under 

such  regulations  as  may  be  hereafter  provided  by  law. 

They  shall  be  commissioned  for  the  county,  and  their  commissions  Commfe- 
shall  bear  date  and  take  effect  on  the  first  day  of  May  next  after  their  =K 
election. 

They  shall  hold  their  offices  for  five  years;  but  when  elected  to  fill  Term- 
vacancies,  they  shall  hold  for  the  unexpired  term  only:  Provided,  Brow* 
that  the  commission  of  any  justice  of  the  peace  shall  become  vacant 
upon  his  ceasing  to  reside  in  the  township  in  which  he  was  elected. 

The  first  election  for  justices  of  the  peace  shall  take  place  at  the  First  eiec- 
next  annual  town  meetings  of  the  townships  in  the  several  counties  of tt    ' 
the  state,  and  of  the  wards  in  cities,  that  may  vote  in  wards. 

9.  All  other  officers,  whose  appointments  are  not  otherwise  provided  r.theroffi- 
for  by  law.  shall  be  nominated  by  the  governor  and  appointed  by  him 

with  the  advice  and  consent  of  the  senate;  and  shall  hold  their  offices 
for  the  time  prescribed  by  law. 

10.  All  civil  officers  elected  or  appointed,  pursuant  to  the  provisions  o-.mmi*. 
of  this  constitution,  shall  be  commissioned  by  the  governor. 

11.  The  term  of  office  of  all  officers  elected  or  appointed  pursuant  when  term 
to  the  provisions  of  this  constitution,  except  when  herein  otherwise  m™™~ 
directed,  shall  commence  on  the  day  of  the  date  of  their  respective 
commissions;  but  no  commission  for  any  office  shall  bear  date  prior  to 

the  expiration  of  the  term  of  the  incumbent  of  said  office. 
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CONSTITUTION   OF   THE 


ARTICLE  VIII. 


Great  seal. 


Grants  and 
commis- 
sions. 


Writs  and 
indictments. 


When  con- 
stitution to 
take  effect. 


GENERAL   PROVISIONS. 

1.  The  secretary  of  state  shall  be  ex  officio  an  auditor  of  the  accounts 
of  the  treasurer,  and  as  such,  it  shall  be  his  duty  to  assist  the  legisla- 
ture in  the  annual  examination  and  settlement  of  said  accouuts,  until 
otherwise  provided  by  law. 

2.  The  seal  of  the  state  shall  be  kept  by  the  governor  or  person 
administering  the  government,  and  used  by  him  officially,  and  shall  be 
called  the  great  seal  of  the  State  of  New  Jersey. 

3.  All  grants  and  commissions  shall  be  in  the  name  and  by  the 
authority  of  the  State  of  New  Jersey,  sealed  with  the  great  seal, 
signed  by  the  governor  or  person  administering  the  government,  and 
countersigned  by  the  secretary  of  state,  and  shall  run  thus:    "The 

State  of  New  Jersey,  to greeting."     All  writs  shall  be  in  the 

name  of  the  state ;  and  all  indictments  shall  conclude  in  the  following 
manner,  viz.:  "against  the  peace  of  this  state,  the  government  and 
diguity  of  the  same." 

4.  This  constitution  shall  take  effect  and  go  into  operation  on  the 
second  day  of  September,  in  the  year  of  our  Lord  one  thousand  eight 
hundred  and  forty-four. 


ARTICLE  IX. 


Amend- 
ments. 


Submitted  to 
two  legisla- 
tures. 


Special  elec- 
tion to  de- 
cide. 


AMENDMENTS. 

Any  specific  amendment  or  amendments  to  the  constitution  may  be 
proposed  in  the  senate  or  general  assembly,  and  if  the  same  shall  be 
agreed  to  by  a  majority  of  the  members  elected  to  each  of  the  two 
houses,  such  proposed  amendment  or  amendments  shall  be  entered  on 
their  journals,  with  the  yeas  and  nays  taken  thereon,  and  referred  to 
the  legislature  then  next  to  be  chosen,  and  shall  be  published  for  three 
months  previous  to  making  such  choice,  in  at  least  one  newspaper  of 
each  county,  if  any  be  published  therein ;  and  if  in  the  legislature,  next 
chosen,  as  aforesaid,  such  proposed  amendment  or  amendments,  or  any 
of  them,  shall  be  agreed  to  by  a  majority  of  all  the  members  elected  to 
each  house,  then  it  shall  be  the  duty  of  the  legislature  to  submit  such 
proposed  amendment  or  amendments,  or  such  of  them  as  may  have 
been  agreed  to  as  aforesaid  by  the  two  legislatures,  to  the  people,  in 
such  manner  and  at  such  time,  at  least  four  months  after  the  adjourn- 
ment of  the  legislature,  as  the  legislature  shall  prescribe ;  and  if  the 
people  at  a  special  election  to  be  held  for  that  purpose  only,  shall 
approve  and  ratify  such  amendment  or  amendments,  or  any  of  them, 
by  a  majority  of  the  electors  qualified  to  vote  for  members  of  the  legis- 
lature voting  thereon,  such  amendment  or  amendments'  so  approved 
and  ratified  shall  become  part  of  the  constitution  :  Provided,  that  if 
more  than  one  amendment  be  submitted,  they  shall  be  submitted  in 
such  manner  and  form  that  the  people  may  vote  for,  or  against  each 
amendment  separately  and  distinctly;  but  no  amendment  or  amend- 
ments shall  be  submitted  to  the  people  by  the  legislature  oftener  than 
once  in  five  years. 

ARTICLE  X. 


SCHEDULE. 


That  no  inconvenience  may  arise  from  the  change  in  the  constitution 
of  this  state,  and  in  order  to  carry  the  same  into  complete  operation, 
it  is  hereby  declared  and  ordained,  that — 
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1.  The  common  law  and  statute  laws  now  in  force,  not  repugnant  to  Common  law 
this  constitution,  shall  remain  in  force  until  they  expire  by  their  own 
limitation,  or  be  altered  or  repealed  by  the  legislature;  and  all  writs,  Write, Re- 
actions, causes  of  action,  prosecutions,  contracts,  claims  and  rights  of  ,"""i' et0" 
individuals  and  of  bodies  corporate,  and  of  the  state,  and  all  charters  Charter*, 
of  incorporation,  shall  continue,  and  all  indictments,  which  shall  have  indictment*. 
been  found,  or  which  may  hereafter  be  found,  for  any  crime  or  offence 
committed  before  the  adoption  of  this  constitution,  may  be  proceeded 

upon  as  if  no  change  had  taken  place.     The  several  courts  of  law  .imiieiai 
and  equity,  except  as  herein  otherwise  provided,  shall  continue,  with  PuWers- 
the  like  powers  and  jurisdiction  as  if  this  constitution  had  not  been 
adopted. 

2.  All  officers,  now  idling  any  office  or  appointment,  shall  continue  officers  to 
in  the  exercise  of  the  duties  thereof,  according  to  their  respective  com-  ^^u" '" 
missions  or  appointments,  unless  by  this  constitution  it  is  otherwise 
directed. 

3.  The  present  governor,  chancellor  and  ordinary  or  surrogate- 
general,  and  treasurer,  shall  continue  in  office  until  successors  elected 
or  appointed  under  this  constitution  shall  be  sworn  or  affirmed  into 
office. 

4.  In  case  of  the  death,  resignation,  or  disability  of  the  present  Oases  of 
governor,  the  person  who  may  be  vice  president  of  council  at  the  time 

of  the  adoption  of  this  constitution  shall  continue  in  office  and  admin- 
ister the  government  until  a  governor  shall  have  been  elected  and 
sworn  or  affirmed  into  office  under  this  constitution. 

5.  The  present  governor,  or  in  case  of  his  death  or  inability  to  act,  state  can- 
the  vice  president  of  council,  together  with  the  present  members  of  the 
legislative  council  and  secretary  of  state,  shall  constitute  a  board  of 

state  canvassers,  in  the  manner  now  provided  by  law,  for  the  purpose 
of  ascertaining  and  declaring  the  result  of  the  next  ensuing  election  for 
governor,  members  of  the  house  of  representatives  and  electors  of 
president  and  vice  president. 

6.  The  returns  of  the  votes  for  governor,  at  the  said  next  en-  Ctovemor'a 
suing  election,  shall  be  transmitted  to  the  secretary  of  state,  the  votes 
counted,  and  the  election  declared,  in  the  manner  now  provided  by 

law  in  the  case  of  the  election  of  electors  of  president  and  vice  pre- 
sident. 

7.  The  election  of  clerks  and  surrogates,  in  those  counties  where  Clerks,  sur- 
the  term  of  office  of  the  present  incumbents  shall  expire  previous  to  rogateB- 
the  general  election  of  eighteen  hundred  and  forty-five,  shall  be  held 

at  the  general  election  next  ensuing  the  adoption  of  this  constitution ; 
the  result  of  which  election  shall  be  ascertained  in  the  manner  now 
provided  by  law  for  the  election  of  sheriffs. 

8.  The  elections  for  the  year  eighteen  hundred  and  forty-four  shall  Temporary 

.ii  -iiii  provisions, 

take  place  as  now  provided  by  law.  etc. 

9.  It  shall  be  the  duty  of  the  governor  to  fill  all  vacancies  in  office 
happening  between  the  adoption  of  this  constitution  and  the  first  ses- 
sion of  the  senate,  and  not  otherwise  provided  for;  and  the  commis- 
sions shall  expire  at  the  end  of  the  first  session  of  the  senate,  or  when 
successors  shall  be  elected  or  appointed  and  qualified. 

10.  The  restriction  of  the  pay  of  members  of  the  legislature,  after 
forty  days  from  the  commencement  of  the  session,  shall  not  be  applied 
to  the  first  legislature  convened  under  this  constitution. 

11.  Clerks  of  counties  shall  be  clerks  of  the  inferior  courts  of  com-  cierks  of 
mon  pleas  and  quarter  sessions  of  the  several  counties,  and  perform  Coun  lt 
the  duties,  and  be  subject  to  the  regulations  now  required  of  them  by 

law,  until  otherwise  ordained  by  the  legislature. 
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12.  The  legislature  shall  pass  all  laws  necessary  to  carry  into  effectthe  pro- 
visions of  this  constitution. 

Done  in  convention,  at  the  State  House  in  Trenton,  on  the  twenty-ninth  day  of 
June,  in  the  year  of  our  Lord  one  thousand  eight  hundred  and  forty-four, 
and  of  the  Independence  of  the  United  States  of  America  the  sixty-eighth. 

ALEXANDER  WURTS, 

William  Paterson,  Secretary.  President  of  the  Convention. 

Th.  J.  Saunders,  Assist.  Sechj. 

New  Jersey,  ss. 

Be  it  remembered,  that  on  the  twenty-ninth  day  of  June,  in  the  year  of  our 
Lord  one  thousand  eight  hundred  and  forty-four,  the  above  constitution  was 
delivered  to  the  governor  of  this  state,  in  open  convention,  by  the  president 
thereof;  and  it  is  thereupon,  by  the  said  governor,  ordered  and  directed  that 
the  same  be  fded  in  the  ofiice  of  the  secretary  of  state. 

DAN'L.  HAINES,  Gov.  of  N.  J. 
State  of  New  Jersey,  ss. 

The  within  constitution  was  delivered  by  His  Excellency  Daniel  Haines, 
governor  of  this  state,  to  me,  in  open  convention,  and  is,  by  his  order,  filed  in 
my  office  this  29th  June,  1844. 

CHARLES  G.  McCHESNEY, 
A  true  copy.  Secretary  of  State. 

Charles  G.  McChesney,  Sec'y  of  State. 

By  an  act  entitled,  "An  act  to  provide  for  the  election  of  delegates  to  a  convention 
to  prepare  a  constitution  for  the  government  of  this  state,  and  for  submitting  the 
same  to  the  people  thereof  for  ratification  or  rejection,"  passed  February  "J.!.  L-44, 
(Pamph.  Ill),  delegates  were  elected,  who  met  at  the  time  and  place  prescribed,  and 
agreed  upon  the  foregoing  constitution.  And  at  an  election  held  by  the  people,  on 
the  13th  day  of  August,  1844,  pursuant  to  the  provisions  of  said  act,  the  same  was 
adopted,  as  the  constitution  of  the  state,  by  a  majority  of  16.750  votes,  the  number  of 
votes  cast  being  23.871,  of  which  20,276  were  in  favor  of  its  adoption,  3526  against  it, 
and  69  ballots  rejected. 

NOTES. 

The  grant  of  power  to  a  company  to  take  land  for  a  railroad,  upon  paying  or  tendering 
the  value  assessed  by  commissioners,  without  waiting  for  the  result  of  an  appeal  to  a  jury, 
is  constitutional.     1  Zab.  443. 

A  private  road,  although  open  to  the  public,  is  not  a  public  highway,  and  therefore,  not 
being  within  the  exception  in  Art.  1,  Sec.  18,  of  the  constitution,  private  roads  cannot  be 
authorized  by  law  to  be  laid  out,  without  providing  compensation  to  the  land-owner.  2  Zab. 
356. 

The  power  given  to  the  common  council  of  Newark  to  direct  a  public  street,  opened  by  an 
individual  on  his  own  lands,  to  be  graded,  put  in  repair,  ant  made  tit  for  travel,  and  to 
assess  the  whole  expense  thereof  upon  the  lands  of  the  person  opening  the  street,  is  con- 
stitutional.    3  Zab.  335. 

Double  taxation  may  be  unjust,  and  oppressive,  but  not  being  prohibited  by  the  consti- 
tution of  this  state,  it  is  in  the  discretion  of  the  legislature.     3  Zab.  494,  542. 

The  trustees  of  school  districts  are  officers,  within  the  meaning  of  Art  2,  and  therefore, 
if  elected  by  the  people,  none  but  white  male  citizens  can  be  authorized  to  vote  for  them. 
State  v.  Delsher,  June  T.  1855. 

It  has  been  decided  bjT  the  courts  of  several  of  the  states,  that  the  legislative  power,  being 
vested  in  a  legislature,  cannot  be  delegated  even  to  the  people  at  large,  by  submitting  the 
question  to  them,  whether  a  particular  law  shall  take  effect ;  whether  this  be  or  not,  the 
true  construction  of  the  constitution,  it  is  not  unconstitutional  to  submit  the  question, 
whether  a  city  charter  shall  be  adopted,  to  a  vote  of  the  inhabitants.     4  Zab. 

An  act  of  the  legislature  directing  the  removal  of  a  dam,  which  had  been  erected  across 
the  mouth  of  a  small  creek,  by  owners  of  the  meadow,  by  virtue  of  a  prior  law,  without 
compensation  to  such  owners,  is  unconstitutional.     2  Stock.  211. 

Laws  to  remedy  the  defective  execution  of  a  power,  though  retrospective,  are  not  uncon- 
stitutional.    3  Dutch.  186. 

For  a  short  account  of  the  constitution  and  government  of  this  state  prior  to  the  Revolu- 
tion, see  Appendix,  page  950. 


A    DIGEST 


OF  THE 


LAWS  OF  NEW  JERSEY. 


ABATEMENT. 


Administrators  and  executors  may  have 
action  of  trespass, 

may  be  sued  in  trespass, 

Actions,  not  to  abate  after  death, 

if  one  of  several  parties  dies, 

After  declaration  filed,  3, 

Chancery  suits, 

survivor  how  to  proceed, 

representatives  substituted, 


0,7 


Chancery,  when  suit  to  end,  8 

Bills  of  revivor,  '.) 

Death  after  declaration  filed,  17 

between  verdict  and  judgment,  10 

Ejectment,  12,  14 

how  to  proceed,  if  death,  13 

Original  writ,  teste  of,  11 
Trespass  by  executors,  &c,  15 
against  executors,  &c,  16 


[See  Attachment,  48. 


Corporations,  31.     Dower,  4. 
tice  of  Law,  181-192.] 


Partition,  43.     Prac- 


An  Act  to  prevent,  in  certain  cases,  the  abatement  of  suits  and  reversal  of  judgments. 
Revision— Approved  April  15,  1846.     (R.  S.  952.) 

1.  In  all  actions  depending  or  to  be  commenced  in  any  court  of  record  of  this 
state,  if  any  plaintiff  happen  to  die  after  an  interlocutory  judgment,  and  before 
a  final  judgment  obtained  therein,  the  said  action  shall  not  abate  by  reason 
thereof,  if  such  action  might  be  originally  prosecuted  or  maintained  by  the 
executors  or  administrators  of  such  plaintiff;  and  if  the  defendant  die  after  such 
interlocutory  judgment,  and  before  final  judgment  therein  obtained,  the  said 
action  shall  not  abate,  if  such  action  might  be  originally  prosecuted  or  main- 
tained against  the  executors  or  administrators  of  such  defendant ;  and  the  plain- 
tiff, or  if  he  or  she  be  dead  after  such  interlocutory  judgment,  his  or  her  execu- 
tors or  administrators,  shall  and  may  have  a  scire  facias  against  the  defendant, 
if  living,  after  such  interlocutory  judgment,  or  if  he  or  she  died  after,  then 
against  his  or  her  executors  or  administrators,  to  show  cause  why  damages  in 
such  action  should  not  be  assessed  and  recovered  by  him,  her,  or  them ;  and  if 
such  defendant,  his  or  her  executors  or  administrators,  shall  appear  at  the  return 
of  such  writ,  and  not  show  or  allege  any  matter  sufficient  to  arrest  the  final 
judgment,  or  the  said  writ  having  been  returned  served,  or,  if  no  service  thereof 
can  be  made,  having  been  published  as  prescribed  by  law,  shall  make  default, 
that  thereupon  an  assessment  of  damages  shall  be  had,  or  a  writ  of  inquiry  of 
damages  shall  be  awarded,  which  assessment,  being  duly  made,  or  writ  of  in- 
quiry, being  duly  executed  and  returned,  judgment  final  shall  be  given  for  the 
said  plaintiff,  his  or  her  executors  or  administrators,  prosecuting  such  writ  or 
writs  of  scire  facias  against  such  defendant,  his  or  her  executors  or  administra- 
tors, respectively. 

2.  If  in  any  action  or  suit  there  be  two  or  more  plaintiffs  or  defendants,  and 
one  or  more  of  them  shall  die,  if  the  cause  of  such  action  shall  survive  to  the 

1  (1) 
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surviving  plaintiff  or  plaintiffs,  or  against  the  surviving  defendant  or  defendants, 
the  writ  or  action  shall  not  be  thereby  abated;  but  such  death  being  suggested 
upon  the  record,  the  action  shall  proceed,  at  the  suit  of  the  surviving  plaintiff 
or  plaintiffs,  against  the  surviving  defendant  or  defendants. 

3.  In  all  actions  depending  or  to  be  commenced  in  any  court  of  record  of  this 
state,  if  any  plaintiff  die  after  issue  joined,  and  before  final  judgment,  the  said 
action  shall  not  abate  by  reason  thereof,  if  such  action  might  be  originally  prose- 
cuted or  maintained  by  the  executors  or  administrators  of  such  plaintiff;  and  if 
the  defendant  die  after  issue  joined,  and  before  final  judgment,  the  said  action 
shall  not  abate,  if  such  action  might  be  originally  prosecuted  or  maintained 
against  the  executors  or  administrators  of  such  defendant;  but  the  death  of 
such  plaintiff  or  defendant  being  suggested  upon  the  record,  and  the  names  of 
the  executors  or  administrators  of  such  deceased  plaintiff  or  defendant  being 
entered  upou  the  record,  the  action  shall  proceed  to  final  judgment  at  the  suit 
of  the  plaintiff,  or,  if  he  or  she  die  after  issue  joined,  at  the  suit  of  his  or  her 
executors  or  administrators,  against  the  defendant,  or,  if  he  or  she  die  after 
issue  joined,  against  his  or  her  executors  or  administrators,  respectively. 
(See  IT.) 

4.  If  in  any  suit  or  action  now  depending  or  hereafter  to  be  brought  in  the 
court  of  chancery,  there  are  or  shall  be  two  or  more  plaintiffs  or  defendants, 
and  one  or  more  of  them  die,  if  the  cause  of  such  suit  or  action  survive  to  the 
surviving  plaintiff  or  plaintiffs,  or  against  the  surviving  defendant  or  defendants, 
such  suit  or  action  shall  not  be  thereby  abated ;  but  such  death  being  sug- 
gested, and  shown  by  affidavit  or  otherwise,  to  the  satisfaction  of  the  court, 
such  suit  or  action  shall  proceed,  at  the  suit  of  the  surviving  plaintiff  or  plain- 
tiffs, against  the  surviving  defendant  or  defendants. 

5.  In  every  suit  or  actiou  in  the  court  of  chancery,  in  which  any  bill  is  or 
shall  be  filed,  and  in  which  there  are  or  shall  be  two  or  more  plaintiffs  or  de- 
fendants, aud  any  of  them  die,  and  the  cause  of  action  doth  not  survive,  but 
other  persons  shall  become  parties  in  interest,  in  right  or  by  the  death  of  such 
deceased  party,  such  suit  shall,  by  reason  of  such  death,  be  abated  only  with 
respect  to  such  deceased  party,  and  the  surviving  plaintiff  or  plaintiffs  may  pro- 
ceed against  the  surviving  defendant  or  defendants,  without  reviving  the  suit 
against  the  representatives  of  the  deceased  party,  or  any  other  who  may  be- 
come interested  by  the  death  of  such  party;  but  in  such  case  such  representa- 
tives, or  such  person  or  persons  as  shall  become  interested  by  the  death  of  such 
party,  shall  not  be  bound  by  any  order  or  decree  in  such  cause  to  which  they 
are  not  made  parties.  And  if  the  plaintiff  or  plaintiffs  choose  to  make  the 
representatives  of  the  deceased  party,  or  others  who  may  become  interested  by 
the  death  of  such  decedent,  parties  to  such  suit,  no  bill  of  revivor  or  subpoena 
ad  revivendum  shall  be  necessary;  but  the  court  shall  and  may,  by  rule  or  order, 
as  often  as  there  shall  be  occasion  for  it,  direct  the  suit  to  stand  revived,  which 
rule  or  order  shall  be  served  on  such  person  or  persons,  and  in  such  manner  as 
the  court  may  direct;  and  unless  the  representatives  of  such  deceased  party,  or 
others  who  may  become  interested  by  the  death  of  such  party,  shall,  within  such 
time  after  such  service  as  aforesaid  as  the  court  shall  limit  and  appoint,  appear 
and  put  in  their  answer  or  signify  their  disclaimer  of  the  suit,  and  the  matters 
in  controversy  therein,  the  plaintiff  or  plaintiffs  may  cause  their  appearance  to 
be  entered,  and  in  such  case  the  answer  of  the  deceased  party,  if  any  there  be, 
shall  be  deemed  aud  taken  as  and  for  the  answer  of  such  representatives  or 
other  person  or  persons  interested  by  the  death  of  such  party.  And  if  any  plain- 
tiff or  plaintiffs,  in  any  suit  now  depending  or  hereafter  to  be  brought,  wherein 
the  cause  of  actiou  doth  not  survive  as  aforesaid,  happen  to  die  pending  such 
suit,  the  lawful  represeutative  or  representatives  of  such  deceased  plaintiff  or 
plaintiffs,  or  any  other  person  or  persons  interested  by  the  death  of  such  plain- 
tiff or  plaintiffs,  shall  aud  may,  upon  affidavit  thereof  by  him,  her,  or  them,  or 
any  other  person  or  persons,  and  on  motion  made  in  court,  be,  by  the  rule  or 
order  of  the  court,  inserted  as  a  complainant  or  complainants  in  the  said  suit,  and 
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be  permitted  to  make  such  amendment  in  the  bill  or  bills  of  complaint  as  his, 
her,  or  their  title  or  interest  therein  may  require,  to  which  amendment  or  amend- 
ments the  defendant  or  ^defendants  shall  be  compellable,  by  role  or  order  of  r ^ .^ 

the  said  court,  to  answer,  proceed  to  issue  and  examination  of  witnesses  and  L 
prodnction  of  proofs,  and  all  other  proceedings  shall  he  had  thereon,  as  in  ordi- 
nary cases;  and  in  case  such  person  or  persons  shall  not,  within  such  time  after 
I  he  death  of  such  plaintiff  or  plaintiffs  as  the  court  shall  limit  and  appoint,  cause 
himself,  herself,  or  themselves  to  be  entered  as  plaintiff  or  plaintiffs,  in  the  room 
of  such  deceased  plaintiff  or  plaintiffs,  then,  and  in  every  such  case,  the  surviving 
plaintiff  or  plaintiffs  may  insert  the  representative  or  representatives  of  such 
deceased  plaintiff  or  plaintiffs,  or  other  person  or  persons  interested  by  his,  her, 
or  their  death,  as  defendant  or  defendants  in  such  suit,  and  proceed  in  the  man- 
ner herein  before  directed  in  cases  where  the  lawful  representative  or  representa- 
tives of  a  deceased  defendant  or  defendants  may  be  made  party  or  parties. 

6.  In  every  suit  or  action  in  the  court  of  chancery,  in  which  any  bill  has  been 
or  shall  be  filed,  and  the  subpoena  returned  served,  and  in  which  there  was,  is,  or 
shall  be  but  one  plaintiff  or  one  defendant,  and  the  said  plaintiff  hath  died  or  shall 
die,  the  lawful  representative  or  representatives  of  such  deceased  plaintiff,  or  any 
other  person  or  persons  interested  by  the  death  of  such  plaintiff,  shall  and  may, 
upon  affidavit  thereof  by  him,  her,  or  them,  or  any  other  person  or  persons,  and 
on  motion  made  in  court,  be,  by  rule  or  order  of  the  court,  inserted  as  a  complain- 
ant or  complainants  in  the  said  suit,  and  be  permitted  to  make  such  amendment 
iu  the  bill  or  bills  of  complaint  as  his,  her,  or  their  title  or  interest  therein  may  re- 
quire, and  upon  such  terms  as  the  court  may  direct,  to  which  amendment  or  amend- 
ments the  defendant  or  defendants  shall  be  compellable,  by  rule  or  order  of  the 
said  court,  to  answer,  proceed  to  issue  and  examination  of  witnesses  and  produc- 
tion of  proofs,  and  all  other  proceedings  shall  be  had  thereon  as  in  ordinary  cases. 

7.  If  in  any  such  suit  in  which  there  was,  is,  or  shall  be  but  one  defendant,  and 
the  said  defendant  hath  died  or  shall  die,  and  the  plaintiff  or  plaintiffs  choose  to 
make  the  representative  or  representatives  of  the  deceased  party,  or  others  who 
have  or  may  become  interested  by  the  death  of  such  decedent,  parties  to  such 
suit,  no  bill  of  revivor  or  subpoena  ad  revivendum  shall  be  necessary;  but  the 
court  shall  and  may,  by  rule  or  order,  as  often  as  there  shall  be  occasion  for  it, 
direct  the  suit  to  stand  revived,  which  rule  or  order  shall  be  served  as  the  court 
may  direct;  and  unless  the  representative  or  representatives  of  such  deceased 
party,  or  others  who  may  become  interested  by  the  death  of  such  party,  shall, 
within  such  time  after  service  as  aforesaid  as  the  court  shall  limit  and  appoint, 
appear  and  put  in  their  answer,  or  signify  their  disclaimer  of  the  suit  and  the 
matters  in  controversy  therein,  the  plaintiff  or  plaintiffs  may  cause  his  or  their 
appearance  to  be  entered,  and  in  such  case  the  answer  of  the  deceased  party,  if 
any  there  be,  shall  be  deemed  and  taken  as  and  for  the  answer  of  such  repre- 
sentative or  representatives,  or  other  person  or  persons  interested  by  the  death 
of  such  party;  and  such  further  proceedings  may  and  shall  be  had  in  the  said 
suit  as  are  according  to  equity  and  the  rules  and  practice  of  the  said  court. 

8.  In  case  of  the  death  of  any  sole  plaintiff,  if  his  lawful  representative  or  repre- 
sentatives, or  such  other  person  or  persons  as  shall  become  interested  by  his  death, 
shall  not,  within  such  time  as  the  court  may  limit  and  appoint  for  that  purpose, 
cause  himself,  herself,  or  themselves  to  be  entered  as  complainant  or  complainants 
in  the  said  suit,  in  the  room  of  such  deceased  plaintiff,  or,  in  case  of  the  death  of 
any  sole  defendant,  if  the  plaintiff  or  plaintiffs  shall  not  make  the  representative 
or  representatives  of  the  deceased  defendant,  or  others  who  may  have  become 
interested  by  the  death  of  such  decedent,  party  or  parties  to  such  suit,  and  cause 
the  said  suit  to  stand  revived  within  such  time  as  the  court  shall  limit  and  appoint 
for  that  purpose,  then,  and  in  every  such  case,  the  said  suit  shall  be  considered 
as  at  an  end,  and  shall  not  be  revived  in  the  manner  provided  for  by  this  act. 

9.  Nothing  in  this  act  contained  shall  prevent  the  reviving  of  any  such  suit 
in  the  court  of  chancery,  as  before  mentioned,  by  bill  of  revivor,  when  the  plain- 
tiff or  his  representative  or  representatives,  or  others  who  may  become  interested 
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by  the  death  of  such  plaintiff,  may  prefer  that  course  of  practice,  or  when  the 
court  may  deem  it  expedient  to  direct  that  course  of  practice  to  be  pursued. 
*n       *     '  ^n  a^  actions,  real,  personal,  or  mixed,  the  death  of  either  party  be- 
-*  tween  the  verdict  and  the  judgment  shall  not  be  alleged  for  error,  so  as  such 
judgment  be  entered  within  two  terms  after  such  verdict. 

11.  In  all  actions  of  debt,  and  all  other  personal  actions  whatsoever,  and  in  all 
actions  of  ejectment  for  lands  and  tenements  now  depending,  or  which  at  any  time 
hereafter  shall  be  depending  by  original  writ,  in  any  court  of  record,  after  any  issue 
joined  therein,  to  be  tried  by  a  jury,  and  also  after  any  judgment  had  or  obtained, 
or  to  be  had  or  obtained,  in  any  such  court,  in  any  such  action  as  aforesaid,  there 
shall  not  need  to  be  fifteen  days  between  the  teste  day  and  the  day  of  the  return 
of  any  writ  or  writs  of  venire  facias,  habeas  corpora  juratorum,  or  distringas  jura- 
tores,  or  writs  of  fieri  facias,  or  of  capias  ad  satisfaciendum  ;  and  the  want  of  fifteen 
days  between  the  teste  day  and  day  of  return  of  any  such  writ  shall  not  be,  nor 
shall  be  assigned,  taken,  or  adjudged,  to  be  any  matter  or  cause  of  error. 

Supplement.     Approved  March  7,  1850.     (Pam.  281.) 

12.  Sec.  1.  No  action  of  ejectment  brought,  or  to  be  brought,  in  any  court  of 
competent  jurisdiction,  shall  abate,  or  be  considered  as  having  abated,  by  the 
death  of  one  of  several  defendants,  or  by  the  death  of  any  sole  defendant,  after 
issue  joined  and  before  verdict  or  judgment;  but  upon  the  death  of  one  of 
several  defendants,  the  action  shall  proceed  against  the  surviving  defendants; 
and  upon  the  death  of  any  sole  defendant,  the  action  shall  proceed  against  the 
heirs  and  devisees  of  any  such  deceased  defendant  holding  or  claiming  the 
premises  in  controversy,  either  by  descent  or  devise.     (See  14.) 

13.  Sec.  2.  Upon  the  death  of  the  said  defendant  being  suggested  of  record, 
a  summons  shall  issue,  returnable  to  the  next  term  of  the  court,  directed  to  the 
said  heirs  or  devisees,  and  to  be  served  six  days  before  its  return,  requiring 
them  to  appear  and  cause  themselves  to  be  made  parties  to  said  action,  instead 
of  the  deceased  defendant;  and  if  such  heirs  or  devisees,  after  having  been  sum- 
moned as  aforesaid,  neglect  or  refuse  to  appear  and  become  a  party  to  such 
action,  the  court  shall  cause  the  appearance  of  such  heirs  or  devisees  to  be  en- 
tered, and  the  action  shall  thereafter  be  proceeded  in  and  tried;  and  the  same 
judgment  shall  be  rendered,  and  the  same  proceedings  thereupon  to  obtain 
possession  of  the  demised  premises  shall  be  had,  as  if  such  action  had  been 
originally  brought  against  such  heirs  or  devisees. 

Supplement.     Approved  March  25,  1852.     (Pam.  430.) 

14.  The  act  entitled  "A  supplement  to  the  act  entitled  'An  act  to  prevent, 
in  certain  cases,  the  abatement  of  suits  and  reversal  of  judgments,'"  approved 
the  seventh  of  March,  one  thousand  eight  hundred  and  fifty,  shall  not  be  deemed, 
taken,  or  construed  to  extend  to  any  action  brought  more  than  twenty  years 
prior  to  the  passing  of  the  said  act,  nor  to  cases  where  the  heirs  or  devisees  of 
the  deceased  defendant  shall  have  sold  the  said  lands  to  a  bona  fide  purchaser 
previous  to  the  passage  of  the  said  act. 

A  further  Supplement.     Approved  March  17,  1855. 

15.  Sec.  1.  Executors  and  administrators  shall  and  may  have  an  action  for  any 
trespass  done  to  the  person  or  property,  real  or  personal,  of  their  testator  or  in- 
testate, against  the  trespasser  or  trespassers,  and  recover  their  damages  in  like 
manner  as  their  testator  or  intestate  would  have  had,  if  he  or  she  was  living. 

16.  Sec.  2.  Where  any  testator  or  intestate  shall,  in  his  or  her  lifetime,  have 
committed  any  trespass  to  the  person  or  property,  real  or  personal,  of  any  person 
or  persons,  such  person  or  persons,  his  or  her  executors  or  administrators,  shall 
have  and  maintain  the  same  action  against  the  executors  or  administrators  of 
such  testator  or  intestate  as  he,  she,  or  they  might  have  had  or  maintained 
against  such  testator  or  intestate,  and  shall  have  the  like  remedy  and  process 
for  the  damages  recovered  in  such  action  as  are  now  had  and  allowed  in  other 
actions  against  executors  or  administrators. 
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17.  Sec.  3.  The  third  section  of  the  act  to  which  this  is  a  supplement  is  hereby 
*so  amended,  that  if  the  plaintiff  or  defendant  die  after  filing  the  declaration,   r-^- 
although  before  issue  joined,  then  the  action  shall  not  abate  in  those  cases  L 
where  it  would  not  abate  in  case  such  death  happened  after  issue  joined. 


NOTE. 

An  administrator  de  bonis  non  is  within  the  equity  of  the  statute  (see  above,  3),  and  the 
suit  may  be  continued  in  his  name.     2  Green  It.  593. 


ACCOUNT. 


Executors  may  have  writ,  1 

Against  executors  of  guardians,  2 

By  joint  tenants,  &c,  3 


Proceedings  in  actions,  4 

Auditors  may  administer  oath,  5 

Compensation  of  auditors,  5 


An  Act  concerning  the  action  of  account.    Passed  December  1,  1794.    (R.  S.  46.) 

1.  From  henceforth,  executors  shall  have  a  writ  of  account,  and  the  same  action 
and  process  in  the  same  writ,  as  the  testator  might  have  had,  if  he  had  lived. 

2.  Actions  of  account  shall  and  may  be  brought  and  maintained  against  the 
executors  or  administrators  of  every  guardian,  bailiff,  and  receiver. 

3.  Actions  of  account  shall  and  may  be  brought  and  maintained  by  one  joint 
tenant  or  tenant  iu  common,  his  or  her  executors  or  administrators,  against  the 
other,  as  bailiff,  for  receiving  more  than  comes  to  his  or  her  just  share  or  pro- 
portion, and  against  the  executor  or  administrator  of  such  joint  tenant  or  tenant 
in  common. 

4.  Where  any  person  is  or  shall  be  bound  or  liable  to  account  as  guardian, 
bailiff,  receiver,  or  otherwise,  to  another,  and  will  not  give  account  willingly,  and 
the  party  to  whom  such  account  ought  to  be  made,  shall  sue  out  a  writ  of  ac- 
count, if  the  person  against  whom  such  writ  is  issued,  being  summoned,  do  not 
appear  at  the  return  of  the  writ,  or  if  it  be  returned,  that  the  defendant  hath 
nothing,  then  the  defendant  shall  be  attached,  by  his  or  her  body,  to  come  and 
make  his  or  her  account ;  and  when  such  accountant  shall  appear  iu  court,  and 
submit  or  be  adjudged  to  account,  auditors  shall  be  assigned  by  the  court  to 
take  his  or  her  account,  and  if  such  accountant  shall  be  found  in  arrears,  and 
cannot  pay  the  arrears  and  the  costs  of  suit  forthwith,  then  a  fieri  facias  de 
bonis  et  terris,  or  a  capias  ad  satisfaciendum  shall  be  awarded.  And  if  such 
accountant  shall  neglect  or  refuse  to  account  before  the  auditors,  he  or  she  shall 
be  committed  to  gaol,  there  to  be  kept  under  safe  custody  until  he  or  she  shall 
satisfy  the  plaintiff  of  his  or  her  demand,  with  costs.  And  further,  if  it  shall 
be  found  that  there  is  a  surplusage  due  on  such  account,  from  the  plaintiff  to 
the  defendant,  then  the  defendant  shall  have  judgment  to  recover  such  surplus- 
age, with  costs  of  suit,  against  the  plaintiff,  unless  where  the  suit  is  brought  by 
executors  or  administrators,  iu  right  of  their  testator  or  intestate,  in  which  case, 
the  defendant  shall  not  recover  costs  against  them  ;  and  the  defendant  shall  or 
may  have  such  execution  for  the  same  as  he  or  she  might  have  had,  if  he  or  she 
had  recovered  such  surplusage  by  action  of  debt.  And  moreover,  if  any  sheriff 
or  gaoler  shall  suffer  any  such  prisoner  to  go  out  of  prison,  without  the  assent 
of  the  plaintiff,  he  shall  be  answerable  to  the  plaintiff  for  the  debt,  or  damages 
done  to  him  or  her  by  such  accountant,  according  as  it  may  be  found  by  the 
country,  and  the  party,  at  whose  suit  such  prisoner  was  committed,  shall  have  his 
or  her  recovery  by  action  of  debt,  or  by  bill  or  plaint,  in  any  court  of  record.     ' 

5.  The  auditors  appointed  by  the  court,  where  any  action  of  account  shall  be 
depending,  shall  be,  and  hereby  are,  empowered  to  administer  an  oath,  and  to 
examine  the  parties,  on  oath,  touching  the  matters  in  question ;  and  for  their 
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pains  and  trouble  in  auditing  and  taking  such  account,  shall  have  such  allowance 
„.„-!  as  the  *court  shall  adjudge  to  be  reasonable,  to  be  paid  by  the  party  in  whose 
J  favor  the  balance  shall  be  found,  and  to  be  allowed  to  him  or  her  in  the  costs 
to  be  taxed  against  the  opposite  party,  where  costs  are  recoverable.  (See 
Practice  of  Law,  p.  646,  sec.  202.) 


NOTES. 

the  act'on  of  account  is  the  proper  remedy  for  one  partner  against  the  other;  debt  will 
not  lie.     Penn.  663. 

The  auditors  take  the  account,  but  if  issues  are  tendered,  cither  in  law  or  fact,  the  deter- 
mination of  them  is  referred  to  the  court.     2  South.  791.     (But  see  Practice  of  Law.) 


ALIENS. 

May  purchase  and  hold  lands,  1,  2  |  Mortgages  may  be  held  by,  4,  5 

Take  by  descent  or  devise,  3  j  Militia  duty,  not  liable  to,  6 

Cannot  hold  office,  2  | 

[See  Descent,  12.     Passengers,  4-1.     Poor,  32-3.] 

An  Act  to  authorize  aliens  to  purchase  and  hold  real  estate  in  this  state. 
Eevision— Approved  April  10,  1846.     (It.  S.  1.) 

1.  It  shall  and  may  be  lawful  for  any  alien,  not  being  the  subject  of  any  state 
or  power  which  shall  be  at  the  time  of  such  purchase  at  war  with  the  United 
States,  to  purchase  lands,  tenements,  and  hereditaments  within  this  state,  and 
to  have  and  to  hold  the  same  to  him  or  her  and  his  or  her  heirs  and  assigns  for 
ever,  as  fully,  to  all  intents  and  purposes,  as  any  natural-born  citizen  of  the 
United  States  may  or  can  do:  Provided  always,  that  nothing  in  this  act  shall 
be  so  construed  as  to  entitle  any  alien  to  be  elected  into  any  office  of  trust  or 
profit  in  this  state,  or  to  vote  at  any  town  meeting,  or  election  of  members  of 
the  senate  and  general  assembly,  or  other  officers,  within  this  state,  or  for  repre- 
sentatives in  congress  or  electors  of  the  president  and  vice-president  of  the 
United  States. 

2.  All  purchases  of  lauds,  tenements,  and  hereditaments  within  this  state, 
which  may  have  been  made  by  aliens  before  the  passing  of  this  act,  shall  be 
deemed  and  held  as  good  and  effectual,  to  all  intents  and  purposes,  as  if  the 
same  had  been  made  after  the  passing  thereof. 

3.  Any  alien  or  aliens,  not  being  the  subject  or  subjects  of  any  state  or  power 
at  war  with  the  United  States,  to  whom  any  lands  in  this  state  may  have  descended 
from  any  ancestor,  either  alien  or  not,  since  the  twenty-second  of  January,  eighteen 
hundred  and  seventeen,  or  would  have  descended,  or  may  or  would  hereafter  de- 
scend, in  case  such  person  or  persons  claiming  by  descent  were  natural-born  citizens 
of  the  United  States,  or  to  whom  any  lands  may  have  been,  or  may  hereafter  be 
devised,  shall  and  may  have  and  hold  the  same  to  him,  her,  or  them,  and  his,  her, 
or  their  heirs  and  assigns  for  ever,  as  fully,  to  all  intents  and  purposes,  as  any 
natural-born  citizen  of  the  United  States  might,  may,  or  can  do. 

An  Act  empowering  certain  creditors  to  secure  their  debts  by  mortgage,  and  for  other  pur- 
poses therein  mentioned.     Passed  November  25,  1789.     (11.  S.  2.) 

Whereas  it  has  been  doubted  whether  an  alien  friend  can  secure  debts  due  to 
himself,  from  subjects  of  the  state  of  New  Jersey,  by  deed  of  mortgage  of  lands 
and  tenements  within  this  state,  given  and  executed,  or  to  be  given  and  executed 
by  any  of  the  citizens  or  subjects  of  this  state  to  such  alien  friend ;  and  as  the 
removing  such  doubts,  and  providing  security  for  foreigners,  the  better  to  enable 
them  to  recover  their  debts  at  the  day  assigned  for  payment,  will  greatly  con- 
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duce  to  promote  and  encourage  trade,  and  increase  the  credit  of  the  citizens  of 
this  state,  therefore — 

*4.  Sec.  1.  The  right,  title,  and  claim  of  any  alien  friend  or  friends,  his  r^ 
or  their  heirs,  executors,  administrators,  or  assigns,  under  any  deed  of  mort-  L 
gage  of  any  lands,  tenements,  or  real  estate,  lying  and  being  within  the  state  of 
New  Jersey,  granted  or  made  to  such  alien  or  aliens,  at  any  time  before  or  after 
publication  hereof,  shall  not  be  defeated  merely  upon  pretence  of  alienism  in  the 
grantee  or  mortgagee,  grantees  or  mortgagees;  but  that  such  right,  title,  and 
grant,  by  mortgage,  shall  be  adjudged  to  be  good  in  the  mortgagee  or  mortgagees, 
his  and  their  heirs,  executors,  administrators,  and  assigns,  the  plea  or  pretence 
of  alienism  in  such  case  notwithstanding. 

5.  Sec.  2.  All  and  every  person  or  persons,  his  or  their  executors,  adminis- 
trators, or  assigns,  being  alien  friend  or  friends,  shall  and  may  hereafter  lawfully 
commence  and  prosecute  any  action  or  actions,  suit  or  suits,  in  any  court  or  courts 
of  law  or  equity  in  this  state,  upon  any  deed  or  deeds  of  mortgage  of  any  lands, 
tenements,  or  real  estate,  lying  and  being  within  this  state,  as  fully,  freely,  and 
effectually,  to  all  intents  and  purposes,  as  if  such  mortgagee  or  mortgagees,  his  or 
their  executors,  administrators,  or  assigns,  had  been  naturalized  or  natural-born 
subjects. 

An  Act  respecting  aliens.     Passed  November  27,  1822.     (R.  S.  3.) 

6.  That  from  and  after  the  passing  of  this  act,  all  aliens  in  this  state,  who  have 
been  in  the  United  States  for  a  less  term  than  five  years,  be  and  they  are  hereby 
exempted  from  the  performance  of  common  militia  duty. 


NOTES. 

The  declaration  of  independence  did  not  subject  British  antenati  to  the  disabilities  of 
alienage;  their  rights  continued  till  the  treaty  of  peace.  An  alien  competent  to  hold  real 
estate,  is  competent  to  sue  for  it.     2  Hal.  305 

The  general  rule  is,  that  alien  enemies  cannot  maintain  an  action  during  the  war.  3  Wash. 
Cir.  C.  R.  484. 

The  plea  of  alienage  ought  to  contain  a  direct  averment  that  plaintiff  is  an  alien.    5  Hal.  328. 

Aliens  have  no  right  to  vote  at  district  school  meetings.     1  Dutch.  177. 
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Of  mistakes  in  process  and  records,  1 

Rasures  and  interlineations,  2 

Misprision  of  clerks,  3 

Variance  in  copy  of  record,  4 

Misprision  of  sheriffs,  &c,  5 

Ancient  terms  and  forms,  6 

Record,  when  not  to  be  altered,  7 
After  verdict,  how  defects  aided,  8,0,10,11,15 

[See  Justices'  Courts,  49.    Grim.  Proceedings,  14.     Chancery,  36.    Practice 

of  Law.  ] 

An  Act  respecting  amendments  and  jeofails.      Passed  November  21,  1794.      (R.  S.  986.) 

1.  By  the  misprision  of  a  clerk,  no  process  shall  be  annulled  or  discontinued 
by  mistaking  in  writing  a  syllable  or  a  letter,  too  much  or  too  little;  but  as  soon 
as  such  misprision  is  perceived,  by  challenge  of  the  party,  or  in  other  manner,  it 
shall  be  instantly  amended  in  due  form,  without  giving  advantage  to  the  party 
challenging  the  same.  And  the  court,  before  whom  such  plea  or  record  is  made, 
or  shall  be  depending,  as  well  by  adjournment  as  by  way  of  error,  shall  have  full 
power,  both  after  and  before  judgment  given  therein,  to  amend  such  record  or 
process,  as  long  as  the  same  is  before  them. 
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2.  For  error  assigned,  or  to  be  assigned,  in  any  record,  process,  warrant  of 
attorney,  writ  original  or  judicial,  panel,  or  return,  because  there  are  any  rasures 
or  interlineations,  or  any  addition,  subtraction,  or  diminution  of  words,  letters,  or 
#s-|  *titles,  or  parcel  of  letters,  in  any  such  record,  process,  warrant  of  attorney, 

J  writ,  panel,  or  return,  no  judgment  or  record  shall  be  reversed  or  annulled. 

3.  The  court  in  which  any  record,  process,  declaration,  count,  plea,  warrant  of 
attorney,  writ,  panel,  or  return,  is  or  may  be,  shall,  while  the  same  remains 
before  them,  have  power  to  examine  such  record,  process,  declaration,  count,  plea, 
warrant  of  attorney,  writ,  panel,  or  return,  by  them  and  their  clerks,  and  to  rectify 
and  amend,  in  affirmance  of  the  judgment  of  such  record  or  process,  whatever  to 
them,  in  their  discretion,  shall  seem  to  be  the  misprision  of  the  clerk,  in  such 
record,  process,  declaration,  count,  plea,  warrant  of  attorney,  writ,  panel,  or  return  ; 
so  that,  by  such  misprision  of  the  clerk,  no  judgment  shall  be  reversed  or  annulled. 

4.  If  any  record,  process,  declaration,  count,  plea,  warrant  of  attorney,  writ, 
panel,  or  return,  be  certified  defective,  otherwise  than  according  to  the  writing 
which  thereof  remains  in  the  office,  court,  or  place  from  whence  the  same  is 
certified,  the  parties,  in  affirmance  of  the  judgment  of  such  record  or  process, 
may  allege  that  the  same  writing  is  variant  from  the  said  certificate,  and  that 
being  found  and  certified,  the  said  variance  shall  be,  by  the  said  court,  rectified 
and  amended  according  to  the  first  writing. 

5.  The  court  before  whom  any  misprision  or  default  is  or  shall  be  found  in  auy 
record  or  process,  which  now  is,  or  hereafter  shall  be  depending  before  them,  as 
well  by  way  of  error  as  otherwise,  or  in  the  returns  of  the  same,  made  or  to  be 
made  by  sheriffs,  coroners,  or  any  other,  by  misprision  of  the  clerk  of  such  court, 
or  by  misprision  of  the  sheriffs,  undersheriffs,  coroners,  or  their  clerks,  or  other 
officers,  clerks,  or  other  ministers  whatsoever,  in  writing  a  letter  or  syllable  too 
much  or  too  little,  shall  have  power  to  amend  such  defaults  and  misprisions, 
according  to  their  discretion;  and  by  examination  thereof  by  the  said  court,  to 
be  taken  where  they  shall  think  necessary;  and  that  all  such  amendments  maybe 
made,  as  well  after  a  judgment  given  upon  verdict,  confession,  nihil  dicit,  or  non 
sum  informatus,  as  upon  matter  of  law  pleaded. 

6.  By  the  ancient  terms  and  forms  of  pleaders,  no  person  shall  be  prejudiced,  so 
that  the  matter  of  the  action  be  fully  showed  in  the  writ,  declaration,  and  pleadings. 

7.  The  record  of  pleas,  real,  personal,  or  mixed,  whereof  judgment  is  or  shall 
be  given  and  enrolled,  or  things  touching  such  pleas,  shall  not  be  amended  or 
impaired  by  new  entering  of  the  clerk,  or  by  the  record  or  matter  certified,  in  any 
term  subsequent  to  that  in  which  such  judgment,  in  any  such  plea,  is  or  shall  be 
given  and  enrolled. 

8.  If  any  issue  hath  been  or  shall  be  tried,  by  the  oath  or  affirmation  of  twelve 
men,  or  more,  for  the  party  plaintiff  or  demandant,  or  for  the  party  tenant  or  de- 
fendant, bailiff  in  assize,  vouchee,  prayee  in  aid,  or  tenant  by  receipt,  in  any  action, 
suit,  bill,  plaint,  or  demand,  in  any  court  of  record,  then  the  court,  by  whom  judg- 
ment thereof  ought  to  be  jriven,  shall  proceed  and  give  judgment  in  the  same,  not- 
withstanding any  mispleading,  lack  of  color,  insufficient  pleading,  or  jeofail,  any 
miscontinuance,  discontinuance,  or  misconceiving  of  process,  ruisjoining  of  the  issue, 
lack  of  warrant  of  attorney  of  the  party  against  whom  the  issue  shall  be  tried,  or 
any  other  default  or  negligence  of  any  of  the  parties,  their  counsellors  or  attorneys ; 
and  the  judgments  thereof,  so  had  and  given,  or  to  be  had  and  given,  shall  stand 
in  full  strength  and  force,  to  all  intents  and  purposes,  according  to  the  said  verdict, 
without  any  reversal  or  undoing  of  the  same  by  writ  of  error  or  otherwise,  in  like 
form  as  though  no  such  default  or  negligence  had  ever  been  had  or  committed. 

9.  If  any  verdict  of  twelve  men  or  more  hath  been  or  shall  be  given  in  any 
action,  suit,  bill,  plaint,  or  demand,  in  any  court  of  record,  the  judgment  there- 
upon shall  not  be  stayed  or  reversed  by  reason  of  any  default  in  form,  or  lack  of 
form,  touching  false  English,  or  variance  from  the  register,  or  other  defaults  in 
form,  in  any  writ,  original  or  judicial,  count,  declaration,  plaint,  bill,  suit,  or 
demand,  or  for  want  of  any  writ,  original  or  judicial,  or  by  reason  of  any  imperfect 
or  insufficient  return  of  any  sheriff,  or  other  officer,  or  for  want  of  any  warrant 
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of  attorney,  or  by  reason  of  any  manner  of  default  in  process  upon  or  after  any 
aid  prayer,  or  voucher;  nor  shall  any  such  record  or  judgment,  after  verdict,  be 
reversed  for  any  of  the  defects  or  causes  aforesaid. 

*10.  If  any  verdict  of  twelve  men  or  more  hath  been  or  shall  be  given  for  r-^q 
the  plaintiff  or  demandant,  or  for  the  defendant  or  tenant,  bailiff  in  assize,  L 
vouchee,  prayee  in  aid,  or  tenant  by  receipt,  in  any  action,  suit,  bill,  plaint,  or 
demand,  in  any  court  of  record,  the  judgment  thereupon  shall  not  be  stayed  or  re- 
versed for  any  variance,  in  form  only,  between  the  original  writ  or  bill,  and  the 
declaration,  plaint,  or  demand,  or  for  lack  of  averment  of  any  life  or  lives  of  any 
person  or  persons,  so  as,  upon  examination,  the  said  person  be  proved  to  be  in 
life,  or  by  reason  that  the  venire  facias,  habeas  corpora,  or  distringas,  is  or  shall 
be  awarded  to  a  wrong  officer,  upon  any  insufficient  suggestion,  or  by  reason  that 
any  of  the  jury,  which  tried  the  said  issue,  is  or  shall  be  misnamed,  in  the  chris- 
tian name,  surname,  or  addition,  in  any  of  the  said  writs,  or  in  any  return  upon 
any  of  the  said  writs,  so  as,  upon  examination,  it  be  proved  to  be  the  same  man, 
who  was  meant  to  be  returned,  or  by  reason  that  there  is  or  shall  be  no  return 
upon  any  of  the  said  writs,  so  as  a  panel  of  the  names  of  the  jurors  be  returned 
and  annexed  to  the  said  writ  or  writs,  or  for  that  the  name  of  the  sheriff,  or  other 
officer,  having  the  return  thereof,  is  not  set  to  the  return  of  any  such  writ,  so  as, 
upon  examination,  it  be  proved,  that  the  said  writ  was  returned  by  the  sheriff 
or  undersheriff,  or  any  such  other  officer,  or  by  reason  that  the  plaintiff  in  any 
action  of  ejectment,  or  in  any  personal  action  or  suit  (being  an  infant  under  the 
age  of  twenty-one  years)  did  or  shall  appear  by  attorney  therein,  and  the  verdict 
pass  in  favor  of  such  plaintiff. 

11.  If  any  verdict  of  twelve  men  hath  been  or  shall  be  given  in  any  action, 
suit,  bill,  plaint  or  demand,  in  any  court  of  record,  the  judgment  thereupon  shall 
not  be  stayed  or  reversed  for  default  in  form,  or  lack  of  form,  or  by  reason  that 
there  are  no  pledges,  or  but  one  pledge  to  prosecute,  returned  upon  the  original 
writ,  or  because  the  name  of  the  sheriff  is  not  returned  upon  such  original  writ, 
or  for  default  of  entering  pledges  upon  any  bill  or  declaration,  or  for  default  of 
alleging  the  bringing  into  court  any  bond,  bill,  indenture  or  other  deed  whatso- 
ever, mentioned  in  the  declaration  or  other  pleading,  or  for  default  of  alleging  the 
bringing  into  court  letters  testamentary,  or  letters  of  administration,  or  by  reason 
of  the  omission  of  the  words,  "with  force  and  arms,"  or,  "against  the  peace," 
or  for  or  by  reason  of  the  mistaking  of  the  christian  name  or  surname  of  the  plain- 
tiff or  defendant,  demandant  or  tenant,  sum  or  sums  of  money,  day,  month,  or 
year,  by  the  clerk,  in  any  bill,  declaration  or  pleading,  where  the  right  christian 
name,  surname,  sum,  day,  month  or  year,  in  any  writ,  plaint,  roll,  or  record  pre- 
ceding, or  in  the  same  roll  or  record,  where  the  mistake  is  committed,  is  or  are 
truly  and  rightly  alleged,  and  to  which  the  party  might  have  demurred,  and  showed 
the  same  for  cause,  nor  for  want  of  the  averment  or  words,  "and  this  he  is  ready 
to  verify,"  or,  "and  this  he  is  ready  to  verify  by  the  record,"  or  for  not  alleging, 
"as  appears  by  the  record,"  or  for  that  there  is  no  right  venue,  so  as  the  cause 
was  tried  by  a  jury  of  the  proper  county  or  place,  where  the  action  is  laid  ;  nor 
shall  any  judgment,  after  verdict,  be  reversed  for  want  of  entering,  that  the  per- 
son against  whom  such  judgment  is  given,  "be  in  mercy,"  or,  "be  taken,"  or  by 
reason  that  the  words,  "be  taken," are  entered  for,  "be  in  mercy,"  or  the  words, 
"be  in  mercy,"  are  entered  for,  "be  taken,"  nor  for  that,  in  the  judgment,  the 
words,  "it  is  granted,"  are  entered  for,  "it  is  considered,"  nor  for  that  the  in- 
crease of  costs,  after  a  verdict  in  any  action,  or  upon  a  nonsuit  in  replevin,  are 
not  entered  to  be  at  the  request  of  the  party  for  whom  the  judgment  is  given,  nor 
by  reason  that  the  costs,  in  any  judgment  whatsoever,  are  not  entered  to  be  by 
consent  of  the  plaintiff;  but  that  all  such  omissions,  variances,  defects,  and  all 
other  matters  of  like  nature,  not  being  against  the  right  of  the  matter  of  the  suit, 
nor  whereby  the  issue  or  trial  is  altered,  shall  be  amended  by  the  court,  where 
such  judgments  are  or  shall  be  given,  or  to  which  the  record  is  or  shall  be  re- 
moved by  writ  of  error. 

12.  Where  any  demurrer  hath  been,  or  shall  be  joined  and  entered  in  any  action 
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or  suit  in  any  court  of  record  of  this  state,  the  court  shall  proceed  and  give  judg- 
ment, according  as  the  very  right  of  the  cause  and  matter  in  law  shall  appear  unto 
them,  without  regarding  any  imperfection,  omission,  defect,  or  want  of  form,  in 
*1n-i  *any  writ,  return,  plaint,  declaration,  or  other  pleading,  process,  or  course 
J  of  proceeding  whatsoever,  except  those  only  which  the  party  demurring  shall 
specially  and  particularly  set  down  and  express,  together  with  his  demurrer,  as 
causes  of  the  same,  notwithstanding  that  such  imperfection,  omission,  or  defect 
might  have  heretofore  been  taken  to  be  matter  of  substance,  so  as  sufficient  matter 
appear  in  the  pleadings,  upon  which  the  court  may  give  judgment  according  to 
the  very  right  of  the  cause  ;  and  therefore  no  advantage  or  exception  shall  be 
taken  of  or  for  an  immaterial  traverse,  or  of  or  for  the  default  of  entering  pledges 
upon  any  bill  or  declaration,  or  of  or  for  the  default  of  alleging  the  bringing  into 
court  any  bond,  bill,  indenture,  or  other  deed  whatsoever,  mentioned  in  the  decla- 
ration or  other  pleading,  or  of  or  for  the  default  of  alleging  the  bringing  into 
court  letters  testamentary  or  letters  of  administration,  or  of  or  for  the  omission 
of  the  words,  "with  force  and  arms,"  or,  "against  the  peace,"  or  either  of  them, 
or  of  or  for  want  of  the  averment  or  words,  "and  this  he  is  ready  to  verify,"  or, 
"and  this  he  is  ready  to  verify  by  the  record,"  or  of  or  for  not  alleging,  "as 
appears  by  the  record  ;"  but  the  court  shall  give  judgment  according  to  the  very 
right  of  the  cause  as  aforesaid,  without  regarding  any  such  imperfections,  omis- 
sions, or  defects,  or  any  other  matter  of  like  nature,  except  the  same  shall  be 
specially  and  particularly  set  down  and  shown  for  cause  of  demurrer ;  and  that 
no  judgment  shall  be  reversed,  by  any  writ  of  error,  for  any  such  imperfection, 
omission,  defect,  or  want  of  form  as  aforesaid,  except  such  only  as  are  before  ex- 
cepted ;  and  every  court  of  record  of  this  state  shall  and  may,  by  virtue  of  this 
act,  from  time  to  time,  amend  all  aud  every  such  imperfections,  defects,  and  wants 
of  form  as  are  before  mentioned,  other  than  those  only  which  the  party  demur- 
ring shall  specially  and  particularly  express  and  set  down,  together  with  his 
demurrer,  as  aforesaid,  and  may,  at  any  time,  permit  either  of  the  parties  to 
amend  any  defect  in  the  process  or  pleadings,  upon  such  terms  and  conditions  as 
the  said  court  shall,  in  their  discretion,  direct  and  prescribe. 

13.  This  act  shall  extend  to  all  judgments  which  have  been  or  shall  be  entered 
upon  confession,  nihil  dicit,  or  non  sum  informatus,  in  any  court  of  record  ;  and 
no  such  judgment  shall  be  reversed,  nor  any  judgment,  upon  any  assessment  or 
writ  of  inquiry  of  damages,  made  or  executed  thereon,  be  stayed  or  reversed  for 
or  by  reason  of  any  imperfection,  omission,  defect,  matter,  or  thing  whatsoever, 
which  would  have  been  aided  and  cured  by  this  act,  in  case  a  verdict  of  twelve 
men  had  been  given  in  the  said  action  or  suit,  so  as  there  be  an  original  writ  or 
bill  duly  filed  according  to  law. 

14.  All  writs  of  error,  wherein  there  shall  be  any  variance  from  the  original 
record,  or  other  defect,  may  and  shall  be  amended  and  made  agreeable  to  such 
record  by  the  respective  courts,  where  such  writ  or  writs  of  error  shall  be  made 
returnable. 

15.  Where  any  verdict  hath  been  or  shall  be  given  in  any  action,  suit,  bill, 
plaint,  or  demand,  in  any  court  of  record,  the  judgment  thereupon  shall  not  be 
stayed  or  reversed  for  any  defect  or  fault,  either  in  form  or  substance,  in  any  bill, 
writ  original  or  judicial,  or  for  any  variance  in  such  writ  from  the  declaration  or 
other  proceedings. 

1G.  This  act  shall  extend  to  all  suits,  in  any  court  of  record,  for  the  recovery 
of  any  debt  due  to  this  state,  or  for  any  debt,  duty,  or  revenue  belonging  to  the 
same  ;  and  also  to  all  writs  of  mandamus,  and  informations  in  nature  of  quo  war- 
ranto, and  proceedings  thereon. 

17.  All  proceedings,  whatsoever,  in  every  court  of  law  and  equity  in  this  state, 
shall  be  in  the  English  tongue  and  language,  and  in  no  other  tongue  or  language, 
and  shall  be  written  or  printed  in  a  good,  strong,  legible  hand  or  character,  and 
in  words  at  length,  and  not  abbreviated,  except  such  abbreviations  as  are  com- 
monly used  in  the  English  language :  Provided  nevertheless,  that  it  shall  and 
may  be  lawful  to  express  numbers  by  figures,  in  like  manner  as  hath  been  here- 
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tofore,  or  is  now  commonly  used  in  the  said  courts  respectively,  and  to  express 
the  proper  and  known  names  of  writs  or  other  process,  or  technical  words,  in 
such  language  as  hath  been  commonly  used,  so  as  the  same  be  written  or  printed 
in  a  common  legible  hand  or  character. 

*18.  This  act  shall  be  taken  and  construed,  in  all  courts  of  justice,  in   -£.- 
the  most  ample,  beneficial,  and  liberal  manner,  for  the  ease  and  benefit  of  L 
the  parties,  and  to  prevent  frivolous  and  vexatious  delays. 

19.  No  part  of  this  act,  except  that  which  directs  proceedings  to  be  in 
the  English  language,  shall  extend  to  any  indictment  or  presentment  for  any 
criminal  matter,  or  process  upon  the  same  ;  nor  to  any  writ,  bill,  action,  or  in- 
formation, upon  any  popular  or  penal  statute,  nor  to  any  outlawry,  or  process 
thereupon,  or  in  order  thereunto. 


NOTES. 

A  writ  of  dower  cannot  be  amended  by  inserting  a  place  of  appearance  which  had  been 
omitted.     1  Hal.  166. 

Declaration  may  be  amended  after  plea  and  demurrer,  upon  paying  the  costs.  2  South. 
778.     7  Hal.  320. 

Allowed  without  costs,  where  the  law  and  practice  were  unsettled.     2  Gr.  270. 

Declaration  allowed  to  be  amended  after  judgment  by  default,  upon  condition  that  judg- 
ment be  opened  and  time  given  to  plead.     Penn.  512. 

A  fi.  fa.  tested  out  of  term  may  be  amended.     Coxe,  111. 

Declaration  in  ejectment  amended  by  altering  date  of  the  demise,  even  after  a  trial. 
Penn.  710.     2  South.  850.     3  Hal.  306.     1  Gr.  23,  35.     2  Gr.  81. 

An  infant  defendant  appearing  by  attorney,  proceedings  amended  after  plea  and  refer- 
ence, &c.     Coxe,  416. 

The  notice  in  ejectment  may  be  amended,  by  striking  out  one  day  and  inserting  another. 
4  Hal.  254. 

The  judge  at  the  circuit  has  no  power  to  order  an  amendment  made  in  the  circuit  record. 
4  Hal.  277.  But  mistakes,  not  prejudicial  to  the  parties,  may  be  disregarded  and  after- 
wards amended.     1  Gr.  23.     3  Gr.  52. 

After  a  demurrer  to  an  assignment  of  errors,  amendment  allowed.     2  Hal.  190. 

After  a  certiorari  removing  an  indictment,  the  record  may  be  returned  and  the  caption 
amended,  according  to  the  truth  of  the  facts.     4  Hal.  357. 

The  record  may  be  amended  after  writ  of  error  brought  and  after  judgment  reversed, 
upon  payment  of  the  costs.    5  Hal.  222.     1  Gr.  1.    2  Gr.  9.    4  Harr.  1.    See  2  Zab.  72,  533. 

Writ  of  certiorari  may  be  amended.     1  Gr.  289,  340. 

Not  allowed  in  a  criminal  case  after  a  writ  of  error.     3  Harr.  206. 

Declaration  may  be  amended  after  demurrer  to  pleas,  and  a  new  count  added  stating 
another  injury  done  by  the  same  wrongful  act.     4  Harr.  5,  9. 

Return  to  a  venire  may  be  amended  by  sheriff,  by  adding  the  name  of  a  juror  who  was 
summoned.     1  Zab.  423. 

A  scire  facias  may  be  amended,  and  the  declaration  after  nul  tiel  record  pleaded.  1 
Zab.  429. 

It  is  the  settled  practice  to  allow  an  amendment  after  a  decision  upon  a  demurrer  filed  in 
good  faith.     2  Zab.  59. 

The  postea  may  be  amended.     2  Zab.  424. 
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Birds,  penalty  for  killing, 

eggs,  not  to  be  destroyed, 

Cattle,  how  to  be  marked, 

treatment  if  diseased, 

Dogs,  how  taxed, 

when  to  be  killed, 

tax  on, 

assessor  and  collector, 

Estrays,  how  noticed  and  sold, 
Fairs,  not  to  be  held, 
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Horses,  when  not  to  run  at 

large, 

44, 

56 

3 

Markets  may  be  establishec 

1, 

12, 

14 

26,  -27 

Muskrats,  when  not  to  be  c 

aught, 

45 

57-61 
16 

penalty, 

Rams,  when  not  to  run  out 

47, 

46 
48 

19,  21 
20,  22,  38 

Sheep  killed  by  dogs, 
marking  of, 

20,  22, 
26, 

37 
27 

29 
8,  11 

Swine  trespassing, 

when  may  be  killed, 

49, 

51 
49 

15 

not  to  run  at  large, 

50-2, 

56 

[See  Game.'] 

Approved  March  6,  1850 


An  Act  to  prevent  the  destruction  of  small  and  harmless  birds. 

(Pam.  236.) 

1.  It  shall  not  be  lawful  in  this  state  for  any  person  to  shoot,  or  in  any  other 
manner  to  kill  or  destroy,  except  upon  his  own  premises,  any  of  the  following 
^jo-l  *description  of  birds  :  the  night  or  musquito  hawk,  chimney  swallow,  barn 

-J  swallow,  martin  or  swift,  whippowil,  cuckoo,  king  bird  or  bee  martin, 
woodpecker,  claip  or  high  hole,  cat  bird,  wren,  blue  bird,  meadow  lark,  brown 
thrusher,  dove,  fire  bird  or  summer  red  bird,  hanging  bird,  ground  robin  or 
chewink,  boblink  or  rice  bird,  robin,  snow  or  chipping  bird,  sparrow,  Carolina 
lit,  warbler,  bat,  black  bird,  blue  jay,  and  the  small  owl. 

2.  Every  person  offending  in  the  premises  shall  forfeit  and  pay,  for  each 
offence,  the  sum  of  five  dollars,  to  be  sued  for  and  recovered  in  an  action  of 
debt,  by  any  person  who  will  sue  for  the  same,  with  cost. 

3.  Any  person  wilfully  destroying  the  eggs  of  any  of  the  above  described  birds, 
shall  be  liable  to  the  penalty  prescribed  in  the  second  section  of  this  act,  to  be 
sued  for  and  recovered  as  therein  prescribed. 

4.  It  shall  be  lawful  to  proceed,  in  any  action  under  this  act,  by  summons  or 
warrant,  at  the  option  of  the  plaintiff. 

Supplement.     Approved  March  9,  1859.     (Pam.  251.) 

5.  Sec.  1.  Every  person  offending  against  any  of  the  provisions  of  the  act  to 
which  this  act  is  a  supplement,  shall,  on  conviction,  be  fined  in  any  sum,  not  less 
than  three  nor  more  than  ten  dollars,  in  the  discretion  of  the  court  before  whom 
such  conviction  shall  be  had. 

G.  Sec.  2.  It  shall  be  lawful  for  any  person  to  make  complaint,  upon  oath, 
before  any  justice  of  the  peace,  of  any  violation  of  any  provision  of  the  act  to 
which  this  is  a  supplement,  and  upon  every  such  affidavit,  it  shall  be  the  duty  of 
such  justice  to  forthwith  issue,  under  his  hand  and  seal,  a  warrant  against  the 
person  or  persons  so  offending ;  and  all  subsequent  proceedings  before  the 
justice  shall  be  regulated  according  to  the  provisions  of  the  act  entitled  "an 
act  constituting  courts  for  the  trial  of  small  causes :"  Provided,  however,  that 
it  shall  not  be  necessary  to  file  any  state  of  demand. 

7.  Sec.  3.  All  acts  and  parts  of  acts  inconsistent  with  the  provisions  of  this 
act  are  hereby  repealed. 

An  Act  concerning  stray  cattle,  horses,  and  sheep.    Prevision — Approved  April  10,  1846. 

(R.  S.  6.) 

8.  Sec.  1.  Any  person  or  persons  who,  at  any  time  hereafter,  between  the 
first  day  of  November  and  the  first  day  of  April,  in  any  year,  shall  discover  any 
stray  neat  cattle,  horses,  or  sheep,  upon  his,  her,  or  their  improved  lands,  shall 
forthwith  deliver  to  the  clerk  of  the  city,  township,  or  precinct  where  such  estray 
or  estrays  shall  happen  to  be  found,  a  note  in  writing  containing  their  several 
ages,  colors,  and  marks,  natural  and  artificial,  as  near  as  may  be,  together  with 
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his,  her,  or  their  name  or  names  and  place  or  places  of  abode ;  which  said  clerk 
shall,  on  the  receipt  of  every  such  note,  forthwith  make  a  full  entry  thereof  at 
large  in  a  book  provided  for  that  purpose,  for  which  entry,  so  made,  the  said 
clerk  shall  have  twenty-five  cents,  by  the  head,  for  all  neat  cattle  and  horses, 
and  six  cents  for  each  sheep,  to  be  paid  by  the  person  or  persons  delivering  such 
note ;  and  the  person  or  persons  delivering  such  note  shall  have  for  so  doing 
twenty-five  cents,  by  the  head,  for  all  neat  cattle  and  horses,  and  six  cents  for 
each  sheep,  described  in  such  note  ;  and  such  person  or  persons  may  detain  such 
estray  or  estrays  until  the  owner  or  owners  thereof  shall  appear  and  pay  the  fees, 
as  well  for  delivering  the  said  note  as  making  the  said  entry,  together  with  all 
reasonable  charges  for  keeping  the  said  estray  or  estrays,  to  be  adjudged  by 
any  one  indifferent  freeholder,  chosen  by  the  parties  ;  upon  which  the  said  estray 
or  estrays  shall  be  delivered  to  the  said  owner  or  owners. 

9.  Sec.  2.  If  no  owner  or  owners  of  such  estray  or  estrays  shall  appear  to 
claim  the  same,  on  or  before  the  first  day  of  May  next  after  the  making  such 
entry  as  aforesaid,  or  if  the  said  owner  or  owners  shall  refuse  or  neglect  to  pay 
the  fees  aforesaid  and  reasonable  charges  for  the  keeping,  to  be  adjudged  of  as 
aforesaid,  then  the  possessor  of  such  estray  or  estrays  shall  within  the  space  of  five 
days  give  notice  to  one  of  the  overseers  of  the  poor  of  the  said  city,  township,  or 
precinct  where  the  said  estray  or  estrays  was  or  were  found,  who  is  hereby  required 
within  five  days  after  such  notice  given  to  set  up  advertisements  in  at  least  three 
of  the  most  public  places  of  the  said  city,  township,  or  precinct,  appointing  the 
time  and  place  of  the  sale  of  such  estray  or  estrays  at  public  vendue,  not  less  than 
five  nor  more  than  ten  days  after  setting  up  such  advertisements,  and  shall,  at  the 
same  time  and  place,  proceed  to  sell  the  said  estray  or  estrays  at  public  vendue,  to 
the  highest  bidder ;  and  out  of  the  moneys  arising  from  such  sale,  the  said  over- 
seer shall  pay  the  possessor  of  such  estray  or  estrays  the  fees  of  giving  notice  of 
and  entering  the  said  estray  or  estrays  as  aforesaid,  and  such  charges  for  keeping 
the  same  as  shall  be  adjudged  by  any  indifferent  freeholder,  chosen  by  the  over- 
seer and  the  possessor,  to  be  just  and  reasonable,  wdiose  determination  shall  be 
final ;  and  the  said  overseer  shall  and  may  retain  and  keep  to  his  own  use  ten  per 
cent,  for  his  trouble  in  advertising  and  attending  the  said  sale,  and  for  defraying 
the  charges  and  expenses  thereof,  and  the  remainder  of  the  moneys  arising  from 
such  sale  shall  be  paid  to  the  owner  or  owners  of  such  estray  or  estrays,  provided 
he,  she,  or  they  shall  appear,  demand  the  same,  and  make  good  his,  her,  or  their 
*title  thereto  within  one  year  after  the  said  sale;  but  if  no  owner  or  ^^ 
owners  shall  appear  and  make  demand  of  the  said  overplus  moneys,  and  L 
show  his,  her,  or  their  right  to  the  same  within  the  said  year,  then  the  said 
owner  or  owners  shall  for  ever  after  be  barred  from  recovering  or  having  the 
said  moneys,  or  any  part  thereof,  and  the  said  moneys  shall  thereupon  be  applied 
by  the  said  overseer  to  the  use  of  the  poor  of  the  city,  township,  or  precinct 
where  such  estray  or  estrays  shall  have  been  sold  as  aforesaid;  and  the  said 
overseer  shall  be  accountable  for  the  said  overplus  moneys  to  his  successor  in 
office,  in  the  manner  prescribed  by  law ;  aud  the  said  overseer  is  hereby  au- 
thorized and  required  to  give  a  receipt  to  the  purchaser  or  purchasers  of  such 
estray  or  estrays,  for  any  sum  or  sums  which  the  same  shall  have  been  sold  for, 
which  receipt  shall  be  a  sufficient  voucher  for  the  payment  of  the  same,  and 
shall  vest  in  the  said  purchaser  or  purchasers  a  lawful  right  and  title  to  such 
estray  or  estrays,  without  his,  her,  or  their  being  any  further  accountable  to  the 
owner  or  owners,  or  any  person  whatsoever. 

10.  Sec.  3.  Any  person  or  persons  who  shall  at  any  time  hereafter,  between 
the  first  day  of  November  and  the  first  day  of  April,  in  any  year,  have  any  such 
stray  neat  cattle,  horses,  or  sheep,  as  aforesaid,  upon  his,  her,  or  their  improved 
lauds,  or  in  his,  her,  or  their  possession,  and  do  not  acquaint  the  owner  or  owners 
therewith,  or  give  the  notice  prescribed  by  this  act  within  the  space  of  twenty  days 
after  discovery  or  knowledge  thereof,  such  person  or  persons  so  offending  shall 
not  only  lose  any  demand  he,  she,  or  they  might  otherwise  have  had  for  keeping 
and  feeding  such  estray  or  estrays,  but  shall  also  forfeit  to  the  owner  or  owners 
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thereof,  for  every  such  offence,  the  sum  of  six  dollars  for  each  and  every  such 
stray  cattle  or  horse,  and  fifty  cents  for  every  sheep,  to  be  recovered  by  action  of 
debt  before  any  one  justice  of  the  peace,  with  costs  of  suit ;  and  if  the  said  owner 
or  owners  shall  not  appear  and  prosecute  the  same  within  twenty  days  after  the 
first  day  of  April  aforesaid,  then  the  overseers  of  the  poor  of  the  city,  township, 
or  precinct  where  the  said  estray  or  estrays  shall  have  been  so  concealed,  upon 
notice  thereof,  are  hereby  required  to  prosecute  the  same  to  effect,  and  to  apply 
the  said  penalty  or  penalties,  when  recovered,  to  the  use  of  the  poor. 

11.  Sec.  4.  The  books  so  to  be  kept  by  the  respective  clerks  of  each  city, 
township,  and  precinct,  shall  always  by  them  be  kept  open  and  free  for  any  person 
or  persons  who  at  any  time  may  have  occasion  to  search  therein  for  any  such 
estrays,  and  for  which  search  such  clerk  shall  not  ask  or  receive  any  fee  or  reward, 
under  the  penalty  of  three  dollars,  to  be  recovered  by  the  party  aggrieved,  in 
manner  aforesaid,  with  costs  of  suit. 

12.  Sec.  5.  It  shall  be  the  duty  of  the  clerks  of  the  different  townships  of  this 
state  to  advertise  all  the  estray  cattle  and  horses  recorded  in  the  township  book, 
their  several  ages,  colors,  and  marks,  natural  and  artificial,  the  person's  name  in 
whose  possession  the  same  are,  the  expenses  to  be  paid  by  the  owners  of  the 
estrays,  and  where  no  owner  appears,  by  the  moneys  arising  from  the  sale  of  the 
said  estray  or  estrays,  to  be  advertised  in  one  of  the  newspapers  in  the  county 
where  the  said  estray  is,  and  if  no  paper  be  published  in  said  county,  then  in  a 
newspaper  published  nearest  to  the  same,  once  a  week  for  the  space  of  three 
weeks  from  the  first,  immediately  after  said  estray  shall  be  recorded  in  his  town 
book :  Provided,  that  the  provisions  of  this  section  shall  not  apply  to  the  county 
of  Atlantic. 

An  Act  to  provide  for  the  establishment  of  markets  for  the  sale  of  live  stock  in  the  several 
counties  of  this  state.     Passed  February  29,  1804.     (R.  S.  1048.) 

13.  Sec.  1.  It  shall  and  may  be  lawful  for  the  board  of  chosen  freeholders 
of  each  and  every  county  of  this  state,  to  institute  a  market,  once  or  oftener  in 
every  year,  at  any  place  or  places  within  the  said  county,  which  in  the  opinion  of 
the  said  board  may  be  most  convenient  for  the  sale  of  live  stock,  namely,  horses, 
cattle,  sheep,  and  hogs,  from  the  hour  of  eight  in  the  morning  until  four  in  the 
afternoon,  of  any  number  of  successive  days,  not  exceeding  four,  which  the  said 
board  may  appoint ;  which  time  and  place  shall  be  advertised  in  three  of  the  most 
*lil  *Puonc  places  bi  the  county,  at  least  thirty  days  previous  to  the  time 

J  appointed  fur  holding  the  said  market. 

14.  Sec.  2.  It  shall  and  may  be  lawful  for  the  said  board  of  chosen  freeholders 
to  pass  ordinances  and  by-laws  for  the  regulation  of  said  markets  :  Provided,  that 
the  same  be  not  repugnant  to  the  constitution  and  laws  of  the  United  States  or 
of  this  state. 

An  Act  to  suppress  fairs.     Passed  January  27,  1797.     (R.  S.  5G6.) 

15.  No  fair  or  fairs  shall  hereafter  be  held  in  any  city,  town,  or  place  in  this 
state. 

An  Act  for  the  preservation  of  sheep.     Revision — Approved  April  14,  1846.     (R.  S.  9.) 

16.  Sec.  1.  Every  person  who  shall  keep  or  harbor  a  dog  or  bitch  above  the 
age  of  six  months  (See  25)  shall  be  taxed,  yearly  and  every  year,  for  one  dog  or 
bitch  so  kept  or  harbored,  the  sum  of  fifty  cents,  and  for  every  additional  dog  or 
bitch  above  the  age  of  six  months  the  sum  of  one  Hollar;  which  tax  shall  be 
assessed  and  collected  by  the  assessor  and  collectors  appointed  for  the  assessing 
and  collecting  the  state,  county,  or  township  tax  in  the  several  townships  of  this 
state,  in  the  same  manner  and  at  the  same  time  as  other  annual  taxes  raised  for 
the  use  of  the  state,  county,  or  township  shall  be  hereafter  assessed  and  collected  : 
Provided  always,  that  the  inhabitants  of  the  respective  townships  shall  have 
power,  at  their  annual  town  meetings,  to  lay  any  additional  tax  on  dogs,  not 
exceeding  five  dollars  on  each  ;  and  the  same  fees  shall  be  allowed  for  assessing  and 
collecting  the  same,  as  are  allowed  for  assessing  and  collecting  the  said  state, 
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county,  or  township  tax;  and  the  assessors  and  collectors  shall  he  subject  to  the 
same  lines  and  penalties  for  neglect  of  duty  as  are  or  shall  he  authorized  by  law 
for  neglect  of  duty  in  assessing  and  collecting  taxes  for  the  use  of  the  state,  county, 
or  township.     (See  2D.) 

17.  Sec.  2.  Every  inhabitant  who  shall  refuse  or  wilfully  neglect  to  deliver 
in  to  the  said  assessor,  when  by  him  required,  a  true  account  of  the  number  or 
age  of  the  dog  or  dogs,  bitch  or  bitches,  made  taxable  by  this  act,  and  owned  or 
harbored  by  him  or  her  as  aforesaid,  he  or  she  shall  for  every  such  refusal  or 
neglect  forfeit  and  pay  the  sum  of  two  dollars  and  lifty  cents,  to  be  recovered, 
with  costs,  by  the  collector  of  the  townships  wherein  the  offence  shall  be  com- 
mitted, to  and  for  the  benefit  of  the  townships. 

18.  Sec.  3.  Any  person  who  shall  keep  or  harbor  any  dog  or  bitch,  shall  be 
considered  liable  to  the  yearly  tax  aforesaid  :  Provided  alto,  that  it  shall  and  may 
be  lawful  for  the  assessors  of  their  respective  townships  to  strike  off  his  duplicate 
or  rate-book  the  tax  assessed  against  any  person  for  a  dog  or  dogs,  on  its  being 
proved  to  the  satisfaction  of  the  assessor,  by  the  owner  thereof,  that  he,  she,  or 
they  have  killed,  or  caused  to  be  killed,  such  dog  or  dogs  before  the  delivery  of 
the  duplicate  to  the  collector. 

19.  Sec.  4.  It  shall  be  lawful  for  any  person  to  kill  any  dog  or  bitch  which 
may  be  found  chasing,  worrying,  or  wounding  any  sheep  or  lamb. 

20.  Sec.  5.  The  taxes  collected  by  virtue  of  this  act  shall  be  appropriated  to 
make  good  any  loss  or  losses  which  may  be  sustained  by  any  person  or  persons, 
by  the  destruction  or  wounding  of  his,  her,  or  their  sheep,  within  the  township 
wherein  said  tax  shall  be  collected,  and  shall  be  kept  as  a  fund  by  the  township 
committee  for  that  purpose,  who  shall  pay  all  such  damage  so  sustained  within 
the  year,  in  case  the  money  so  raised  by  said  tax  shall  be  sufficient  to  pay  the 
same,  and  if  not,  then  in  such  equitable  proportions  to  the  individuals  injured, 
according  to  their  respective  losses,  as  the  said  fund  arising  from  such  tax  will 
enable  them  to  do,  to  be  adjusted  at  the  annual  settlement  of  the  accounts  of  said 
township  by  the  township  committee,  and  reported  to  the  town  meeting;  and  in 
case  there  shall  remain  in  the  hands  of  the  township  committee  a  surplus  of 
money,  after  paying  all  the  damages  sustained  as  aforesaid,  it  shall  be  in  the 
power  of  the  inhabitants  of  such  township,  by  public  vote  at  their  annual  town 
meeting,  to  appropriate  such  surplus  to  any  other  township  purposes,  or  to  let 
the  same  remain  *in  the  hands  of  the  township  committee,  to  answer  any  r-^, . 
damages  as  aforesaid  which  may  be  sustained  in  the  next  ensuing  year,  and  *- 
so  on  from  year  to  year,  at  the  discretion  of  said  inhabitants. 

21.  Sec  6.  If  any  dog  or  bitch  shall  be  found  killing,  worrying,  or  wounding 
any  sheep  or  lamb,  and  the  owner  or  person  harboring  any  such  dog  or  bitch, 
being  informed  thereof,  shall  refuse  or  neglect  to  kill  such  dog  or  bitch  for  the 
space  of  twenty-four  hours  from  the  time  of  receiving  such  information,  such  J  6to& 
owner  or  person  harboring  such  dog  or  bitch  shall  forfeit  and  pay  to  any  person  o30 
who  shall  sue  for  the  same,  the  sum  often  dollars,  to  be  recovered  with  costs,  by 
action  of  debt,  before  any  justice  of  the  peace  of  the  county;  and  moreover,  St-r 
shall  pay  triple  damages  for  any  injury  done  by  said  dog  or  bitch  to  sheep  or  ' 
lambs,  after  receiving  such  information,  to  the  owner  or  owners  thereof.               /r*»" 

22.  Sec.  7.  When  any  person  shall  sustain  damage  or  injury,  by  reason  of  his 
or  her  sheep  or  lambs  being  killed  or  wounded  by  a  dog  or  dogs,  wolf  or  wolves, 
it  shall  be  lawful  for  such  person  to  take  two  respectable  freeholders  of  the  town- 
ship wherein  such  damage  was  done,  who  are  in  no  wise  of  kin  to  the  party  so 
calling  them,  to  view  the  sheep  or  lambs  so  killed  or  wounded;  and  if  it  shall 
appear  to  their  satisfaction  that  the  said  sheep  or  lambs  were  killed  or  wounded 
by  a  dog  or  dogs,  wolf  or  wolves,  then  the  said  freeholders  shall  make  a  return 
or  certificate  thereof  in  writing,  stating  the  amount  of  damages  such  person  may 
have  sustained,  which  shall  in  no  case  exceed  five  dollars  for  one  sheep  or  lamb 
so  killed  or  wounded,  which  said  certificate  shall  entitle  the  person  so  injured  to 
the  sum  stated  therein,  as  the  damage  sustained,  to  be  paid  by  the  township  com- 
mittee, in  conformity  to  the  provisions  made  therefor  in  the  fifth  section  of  this 
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act ;  and  in  case  the  damage  so  certified  shall  appear  to  the  town  committee  to 
be  excessive,  it  shall  and  may  be  lawful  for  said  committee  to  require  the  facts 
stated  and  claim  exhibited  to  be  investigated  before  them  upon  oath  or  affirma- 
tion, and  shall  award  payment  accordingly  :  Provided  always,  that  nothing  herein 
contained  shall  extend  to  cases  wherein  a  recovery  of  damages  can  be  obtained  of 
the  owner  or  owners  of  such  dog  or  dogs,  as  shall  have  committed  the  injury. 

23.  Sec.  8.  It  shall  be  the  duty  of  the  assessors  of  the  respective  townships 
of  this  state  to  set  up  in  at  least  five  of  the  most  public  places  in  their  respective 
townships,  within  ten  clays  after  having  taken  the  annual  list  of  the  ratables,  lists 
of  the  names  of  each  person  who  shall  have  delivered  to  him  an  account  of  the 
dog  or  dogs,  bitch  or  bitches,  and  the  number  given  in  by  each  person  ;  and  each 
assessor  shall  be  entitled  to  receive,  on  settlement  of  his  accounts,  one  dollar  and 
fifty  cents  for  the  list  so  set  up,  to  be  paid  out  of  the  moneys  collected  from  the 
tax  on  dogs. 

24.  Sec.  9.  The  fourth  and  sixth  sections  of  this  act  only  shall  extend  to  the 
county  of  Sussex,  and  that  the  other  sections  of  said  act  shall  not  extend  to  or 
be  in  force  in  that  county.     (See  32,  40.) 

25.  Sec.  10.  The  inhabitants  of  the  several  townships  in  the  county  of  Bergen 
may  at  their  annual  town-meetings,  by  a  majority  of  votes  to  be  taken,  lower  the 
tax  on  dogs  or  bitches  to  any  sum  below  the  present  tax :  Provided  the  tax  so  to 
be  lowered  or  brought  down  shall  not  be  less  than  twenty-five  cents  on  the  first 
dog  or  bitch,  and  not  less  than  fifty  cents  on  a  second  one  kept  by  the  same  per- 
son ;  and  the  said  tax  to  be  levied,  collected,  and  applied  as  is  directed  in  this  act. 

26.  Sec.  11.  From  and  after  the  passing  of  this  act,  no  person  or  persons 
within  this  state  shall  put,  or  cause  to  be  put,  any  artificial  mark,  by  cutting  off, 
or  what  is  more  usually  termed  cropping,  both  the  ears  of  any  sheep. or  cattle, 
nor  shall  they  cut  or  crop  either  ear  more  than  one  inch  from  the  tip  end  thereof, 
nor  shall  cut  or  half-crop  both  the  earsvof  any  sheep  or  cattle,  nor  on  either  ear 
more  than  one  inch  from  the  tip  end  as  aforesaid,  nor  shall  he  or  they  have  or 
keep  in  his  or  their  possession  any  sheep  or  cattle,  which  they  shall  claim  as 
their  own,  marked  contrary  to  this  act,  unless  they  were  so  marked  before  the 
passing  of  this  act,  except  they  shall  make  it  appear  they  were  bought  in  market 
or  of  a  stranger. 

27.  Sec.  12.  Any  person  or  persons  offending  against  the  eleventh  section  of 
this  act,  on  conviction  thereof,  shall  forfeit  and  pay  two  dollars,  by  the  head,  for 
*-,(,-}  *all  such  sheep  and  cattle  so  by  them  marked  or  kept  in  their  possession, 

■"  to  be  recovered  in  an  action  of  debt,  with  costs  of  suit,  in  any  court  having 
cognizance  thereof,  one  moiety  to  the  overseers  of  the  poor,  for  the  use  of  the 
poor  of  the  township  where  the  offeuce  shall  have  been  committed,  and  the  other 
moiety  to  the  use  of  the  person  who  shall  prosecute  the  same  to  effect. 

Supplement.     Approved  February  12,  1850.  (Pam.  51.) 

28.  So  much  of  the  act  entitled,  "An  act  for  the  preservation  of  sheep,"  ap- 
proved April  the  fourteenth,  eighteen  hundred  and  forty-six,  as  refers  to  the  age 
of  the  dog  or  bitch,  and  is  in  said  act  mentioned  and  contained  in  these  words, 
to  wit,  "  above  the  age  of  six  months,"  be,  and  the  same  is  hereby  repealed. 

Supplement.     Approved  March  6,  1850.     (ram.  234.) 

29.  Sec.  1.  The  assessors  and  collectors  of  the  several  townships,  cities,  wards, 
and  boroughs  of  this  state,  shall  each  be  entitled  to  receive  two  cents,  and  no 
more,  for  each  and  every  dog  or  bitch  assessed  according  to  the  provisions  of 
the  said  act. 

30.  Sec.  2.  The  first,  second,  third,  fifth,  seventh,  and  eighth  sections  of  the 
act  entitled,  'An  act  for  the  preservation  of  sheep,"  approved  April  fourteenth, 
eighteen  hundred  and  forty-six,  shall  nut  extend  to  or  be  in  force  in  the  town- 
ship of  Pahacpuarry,  in  the  county  of  Warren. 

31.  Sec.  3.  So  much  of  the  act,  to  which  this  is  a  further  supplement,  as  comes 
within  the  purview  of  this  act,  be,  and  the  same  is  hereby  repealed. 
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Supplement.     Approved  March  18,  1851.     (Pam.  425.) 

32.  The  first,  second,  third,  fourth,  fifth,  sixth,  seventh,  and  eighth  sections  of 
the  act  to  which  this  is  a  supplement,  and  the  first  section  of  the  supplement 
thereto,  approved  March  sixth,  eighteen  hundred  and  fifty,  be,  and  the  same  are 
hereby  extended  to  the  township  of  Green,  in  the  county  of  Sussex,  any  thing  in 
the  said  act  to  the  contrary  in  anywise  notwithstanding. 

By  a  supplement  approved  March  eighteenth,  eighteen  hundred  and  fifty-nine, 
(Pam.  497),  the  supplement  of  eighteen  hundred  and  fifty-one  is  repealed, 
except  that  the  fourth  and  fifth  sections  of  the  original  act  of  eighteen  hundred 
and  forty-six  (above)  extend  to,  and  are  in  force  in  the  township  of  Green,  in 
the  county  of  Sussex. 

Supplement.     Approved  March  24,  1852. '"  (Pam.  384.) 

33.  Sec.  1.  Every  person  who  shall  keep  or  harbor  a  dog  or  bitch,  shall  be 
taxed  yearly  and  every  year,  for  each  and  every  dog  or  bitch  so  harbored  or  kept, 
the  sum  hereinafter  provided  for,  which  tax  shall  be  assessed  and  collected  by 
the  assessors  and  collectors  appointed  for  the  assessing  and  collecting  of  the  state, 
county,  or  township  taxes,  in  the  several  townships  in  the  counties  of  Somerset, 
Morris,  Monmouth,  and  Essex,  except  the  city  of  Newark,  and  the  townships  of 
Belleville,  Elizabeth,  and  Union,  in  the  said  county  of  Essex,  in  the  same  manner 
and  at  the  same  time  as  other  annual  taxes  raised  for  state,  county,  or  township 
purposes  are  assessed  and  collected;  and  the  same  fees  shall  be  allowed  the  said 
assessor  and  collector  as  are  allowed  for  assessing  and  collecting  the  state,  county, 
or  township  tax ;  and  the  assessors  and  collectors  shall  be  subject  to  the  same 
fines  and  penalties  for  neglect  of  duty  as  are  prescribed  in  the  act,  to  which  this 
is  a  supplement. 

34.  Sec.  2.  Every  inhabitant  who  shall  refuse  wilfully,  or  neglect  to  deliver 
to  the  said  assessor,  when  by  him  required,  a  true  account  of  the  number  of  dogs 
or  bitches  made  taxable  by  the  act,  to  which  this  is  a  supplement,  and  owned  or 
harbored  by  him,  her,  or  them,  as  aforesaid,  he,  she,  or  they  shall,  for  every  such 
refusal  or  neglect,  forfeit  and  pay  the  sum  of  five  dollars,  to  be  recovered  in  an 
action  of  debt,  with  costs  of  suit,  by  the  collector  of  the  township  wherein  such 
offence  shall  have  been  committed,  and  for  the  benefit  of  the  township. 

35.  Sec.  3.  It  shall  and  may  be  lawful,  and  it  shall  be  the  duty  of  the  asses- 
sors of  the  several  townships  in  this  state,  except  in  such  townships  or  county 
as  are  exempted  in  the  act  to  which  this  is  a  supplement,  to  set  down,  on  a 
separate  column  on  their  several  duplicates,  opposite  the  name  of  each  person 
or  persons,  the  number  of  dogs  or  bitches  which  he,  she,  or  they  may  own  or 
harbor  on  his,  her,  or  their  premises  at  the  time  of  making  their  several  annual 
assessments,  and  *make  a  return  of  the  same  to  the  township  committee  r*-,* 
of  the  several  townships  in  this  state,  at  their  meeting  on  the  first  Monday  L 

of  October,  in  each  and  every  year,  before  said  duplicate  is  delivered  to  the 
collectors  of  said  townships. 

36.  Sec.  4.  Any  person  or  persons  having  sustained  any  damage  by  dog  or 
dogs,  bitch  or  bitches,  to  them  unknown,  in  said  townships,  shall  proceed  to  have 
the  damage  appraised  according  to  the  act,  to  which  this  is  a  supplement ;  he,  she, 
or  they  shall  present  said  certificate  to  the  aforesaid  township  committee,  under 
the  same  regulation  and  requirements  as  are  provided  in  the  act,  to  which  this 
is  a  supplement,  on  the  first  Monday  of  October,  in  each  and  every  year  ;  and  the 
said  committee,  after  having  received  said  bills  up  to  that  day,  shall  consider 
their  amount  as  to  the  amount  of  damage  done  for  that  year,  and  shall  be  the 
amount  to  be  assessed  on  the  number  of  dogs  in  said  township,  as  returned  by 
the  said  assessor. 

37.  Sec.  5.  The  said  township  committee,  after  having  ascertained  the  amount 
of  damage  done,  and  the  number  of  dogs  and  bitches  in  said  township,  shall  have 
power  to  levy  such  amount  of  tax  on  each  and  every  owner  or  harborer  of  said 
dogs  or  bitches  as  shall  be  sufficient  to  pay  the  whole  amount  of  damage  done  to 
sheep  in  said  township,  together  with  the  expenses  of  assessing  and  collecting  the 
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same;  and  whatever  the  amount  of  damage  is  found  to  be,  shall  be  apportioned 
on  the  number  of  dogs  and  bitches  so  returned  as  aforesaid,  and  that  amount 
shall  be  the  dog  tax  for  that  year;  and  the  said  township  committee  or  assessor 
shall  enter  in  his  duplicate,  opposite  the  name  of  such  person  or  persons  as  he 
shall  have  assessed,  the  amount  as  directed  by  the  township  committee  as  dog 
tax  for  that  year,  and  no  more. 

38.  Sec.  6.  The  said  township  collectors  shall  be  empowered  to  collect  the  said 
tax  in  the  same  manner  as  is  directed  by  the  act,  to  which  this  is  a  supplement: 
Provided  always,  that  nothing  herein  contained  shall  extend  to  cases  wherein 
a  recovery  of  damages  can  be  obtained  of  the  owner  or  owners  of  such  dog  or 
dogs,  bitch  or  bitches,  as  shall  have  committed  the  injury. 

39.  Sec.  7.  The  first,  second,  and  fifth  sections  of  the  act,  to  which  this  is  a 
supplement,  so  far  as  relates  to  the  counties  of  Somerset,  Morris,  Monmouth,  and 
that  part  of  Essex  included  in  the  first  section  of  this  act,  shall  be,  and  the  same 
are  hereby  repealed. 

40.  By  a  supplement  (1853)  the  act  for  the  preservation  of  sheep  was  repealed, 
so  far  as  relates  to  the  township  of  Frelinghuysen,  in  the  county  of  Warren. 

By  a  supplement  (1853,  Parnph.  3G8),  the  provisions  of  the  supplement  of 
1852,  (above  29  to  35),  were  .extended  to  the  township  of  Tewksbury,  in  the 
county  of  Hunterdon,  and  all  acts  inconsistent  therewith  repealed. 

By  a  supplement  (1854)  the  act  for  the  preservation  of  sheep  was  repealed, 
so  far  as  it  applies  to  the  township  of  Hardwick,  in  Warren  county. 

By  a  supplement  (1860,  Pam.  193),  the  act  was  extended  to  the  township 
of  Franklin,  in  the  county  of  Warren. 

A  further  Supplement.     Approved  March  10,  1857.     (Pam.  307.) 

41.  Sec.  1.  No  certificate  of  appraisement  of  damage,  under  the  provisions 
of  the  fourth  section  of  the  supplement  to  the  above  entitled  act,  approved  March 
twenty-fourth,  eighteen  hundred  and  fifty-two,  shall  be  received  by  the  township 
committee  of  any  township  in  the  county  of  Morris,  as  provided  in  said  section, 
unless  the  same  shall  have  been  first  verified  by  the  oaths  or  affirmations  of  the 
said  appraisers,  and  of  the  person  or  persons  claiming  to  have  sustained  damage, 
respectively,  taken  in  writing  before  some  person  authorized  by  law  to  administer 
an  oath  in  this  state,  and  which  oaths  or  affirmations  shall  state  that  such  dam- 
ages, so  appraised  and  certified  by  said  appraisers,  were  to  the  amount  mentioned 
in  such  certificate,  which  oaths  or  affirmations  shall  be  duly  filed  and  preserved 
by  said  township  committee  among  the  papers  of  the  said  township. 

42.  Sec.  2.  The  amount  of  damages  so  certified  and  appraised  shall  in  no 
case  exceed  the  sum  of  four  dollars  for  each  sheep  or  lamb  killed  or  wounded. 

43.  Sec.  3.  If  any  person  making  such  oath  or  affirmation,  as  is  provided  in 
the  first  section  of  this  act,  shall  falsely,  wilfully,  and  corruptly  affirm  or  declare 
therein  any  matter  or  thing  which,  if  the  same  had  been  sworn  or  deposed  in  the 
usual  form,  would  have  amounted  to  wilful  and  corrupt  perjury,  then  such  per- 
son so  offending  shall  be  deemed  and  adjudged  to  be  guilty  of  wilful  and  corrupt 
perjury,  and  on  being  convicted  thereof  shall  be  punished  accordingly. 

An  Act  for  preventing  injuries  to  the  breed  of  horses.     Passed  the  15th  of  March,  1798. 

(R.  S.  16.) 

44.  No  person  shall  suffer  a  stone-horse  of  the  age  of  eighteen  months,  whereof 
he  is  owner,  or  hath  the  keeping,  to  run  at  large  out  of  the  enclosed  ground  of  the 
owner  or  keeper  ;  and  whosoever  shall  wilfully  or  negligently  do  so,  after  having 
notice  thereof,  and  been  admonished  to  confine  such  horse,  shall  forfeit  and  pay 
the  sum  of  ten  dollars,  to  be  recovered  by  any  person,  who  shall  sue  for  the  same, 
in  an  action  of  debt,  with  costs  of  suit,  in  any  court  having  cognizance  thereof. 

An  Act  for  the  preservation  of  muskrat  fur.    Passed  the  21st  of  January,  1829.    (R.  S.  15.) 

45.  Sec.  1.  It  shall  not  be  lawful,  after  the  passing  of  this  act,  for  any  person 
to  catch,  shoot,  trap,  or  in  auy  way  kill,  any  muskrat  or  muskrats  in  this  state, 
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between  the  twentieth  day  of  April,  and  the  first  clay  of  December,  in  every  year, 
except  such  muskrat  or  niusknits  be  so  caught,  shot,  trapped,  or  killed  on  the 
♦hanks  cast  up  to  prevent  the  flooding  of  low  lands,  or  mill  or  forge  dams,  r-^,  „ 
and  the  land  thus  embanked.  '- 

46.  Sec.  2.  Any  person  or  persons  violating  this  law,  shall  be  liable  to  a 
penalty  of  four  dollars  for  every  muskrat  so  caught,  shot,  trapped,  or  killed,  to 
be  recovered  by  action  of  debt,  with  costs  of  suit,  in  any  court  of  competent 
jurisdiction,  by  any  person  being  an  inhabitant  of  the  state,  in  the  name  of  the 
state  of  New  Jersey  ;  the  one  half  to  go  to  the  person  prosecuting,  and  the 
remaining  half  to  and  for  the  support  of  the  poor  of  the  township  where  the 
offence  was  committed. 

An  Act  concerning  ranis.     Passed  the  31  st  of  May,  1799.     (R.  S.  17.) 

47.  Sec.  1.  From  and  after  the  twentieth  day  of  August,  until  the  first  day  of 
November  in  every  year,  no  ram  shall  be  permitted  to  go  at  large  out  of  the  en- 
closure of  his  owner;  but  every  ram  shall,  during  the  said  period,  be  confined 
and  kept  within  some  enclosed  pasture  field  or  ground,  secured  by  a  fence  so 
close  and  high  as  not  to  admit  sheep  to  pass  the  same. 

48.  Sec.  2.  If,  during  the  said  period,  any  ram  shall  go  over  or  break  through 
the  fence  or  enclosure  of  his  owner,  or  shall  trespass  upon  the  enclosure  of  any 
other  person,  or  shall  run  at  large  out  of  such  enclosed  pasture  field  or  ground 
of  the  owner,  it  shall  and  maybe  lawful  for  any  person  to  take  the  said  ram  and 
castrate  him ;  or  such  person  may  impound  the  said  ram,  for  which  the  owner 
shall  pay  fifty  cents. 

An  Act  concerning  trespasses  by  swine.     Passed  the  15th  of  March,  1798.     (R.  S.  17.) 

49.  Sec.  1.  It  shall  and  may  be  lawful  for  any  freeholder  within  this  state,  his 
servant  or  tenant,  finding  swine  trespassing  on  his  or  her  enclosed  land,  to  kill 
such  swine,  and  inform  the  owner  thereof,  if  easily  to  be  found,  and  if  no  owner 
can  be  so  found,  or,  if  found,  shall  not  appear  and  take  such  swine  away,  then 
the  person  injured  shall,  within  fifteen  hours  after  such  killing,  give  notice  to  the 
overseers  or  overseer  of  the  poor  of  the  township,  who  shall  dispose  of  such  swine 
for  the  use  of  the  poor  of  the  township,  where  the  same  was  killed. 

50.  Sec.  2.  If  any  such  person  as  aforesaid  shall  find  swine  trespassing  on  his 
or  her  land,  for  which  he  or  she  shall  pay  taxes,  whether  the  same  be  enclosed  or 
not,  and  do  not  choose  to  kill  such  swine,  as  in  the  preceding  section  is  allowed 
and  directed,  then  such  person  may  take  and  put  such  swine  into  his  or  her  yard 
or  other  enclosure,  and  give  notice  to  the  owner,  if  easily  to  be  found,  who  shall 
pay  double  damages  to  the  person  injured,  to  be  appraised  and  certified  in  writ- 
ing by  two  reputable  freeholders,  to  be  chosen  by  the  parties;  and  if  the  owner 
of  such  swine  shall  refuse  or  neglect,  for  twenty-four  hours  after  notice,  to  choose 
one  of  the  said  appraisers,  or  if  such  owner  cannot  easily  be  found,  then  the  person 
injured  may  choose  them  both  himself;  and  in  case  the  appraisers  so  chosen  can- 
not agree  in  the  appraisement  to  be  made,  then  the  said  appraisers  may  choose 
a  third  person  to  join  them  therein,  any  two  of  whom  agreeing,  their  appraise- 
ment, made  and  certified  as  aforesaid,  shall  be  binding  and  conclusive,  and  double 
the  sum  so  appraised  shall  and  may  be  recovered  by  action  of  debt,  with  costs  of 
suit,  in  any  court  where  the  same  may  be  cognizable. 

51.  Sec.  3.  If  incmiry  be  made,  and  no  owner  appears  and  pays  the  damages, 
so  as  aforesaid  appraised,  within  three  days  after  such  appraisement,  it  shall  and 
may  be  lawful  for  the  person  injured  to  set  up  advertisements,  at  three  of  the  most 
public  places  next  adjacent  to  where  the  trespass  was  committed,  describing  the 
number  of  the  said  swine,  and  the  natural  or  artificial  marks  thereon ;  and  if  no 
owner  shall  appear  within  two  weeks  from  the  date  of  such  advertisement,  and 
pay  the  damage,  and  also  the  expense  of  keeping,  to  be  appraised  as  aforesaid, 
then  it  shall  and  may  be  lawful  for  the  overseers  or  overseer  of  the  poor  of  the 
township,  where  the  said  trespass  was  committed,  to  sell  the  said  swine,  so  advertised 
as  aforesaid,  at  public  vendue,  and  after  paying  the  damage  and  expense  of  keep- 


20  ANIMALS. 

ing,  and  retaining  fifty  cents  for  his  or  their  attendance  on  the  sale  and  collecting 
„.,  ~-i  the  *money,  to  apply  the  overplus,  if  any  there  be,  to  the  use  of  the  poor 
1 J  of  the  said  township. 

An  Act,  to  prevent  swine  from  running  at  large  in  this  state.     Approved  March  18,  1852. 

(Pam.  230.) 

52.  Sec.  1.  It  shall  and  may  be  lawful  for  the  inhabitants  of  any  township  or 
ward  in  this  state,  at  their  annual  town  meeting,  to  vote,  viva  voce  or  by  ballot, 
whether  swine  shall  be  permitted  to  run  at  large  in  said  township ;  and  if  a 
majority  of  the  voters  voting  thereupon  shall  vote  to  prevent  the  same,  such 
determination  shall  continue  in  force,  and  shall  not  be  altered  for  the  term  of 
three  years. 

53.  Sec.  2.  It  shall  be  lawful  for  the  inhabitants  of  a  part  of  any  township  or 
townships  in  this  state,  of  an  area  not  less  than  one  scpaare  mile  in  extent,  wishing 
to  come  under  the  provisions  of  this  act  (if  there  be  no  special  law  on  this  subject 
in  force  relative  to  such  township  or  townships),  to  meet  at  some  convenient 
place  within  the  said  district,  upon  ten  days'  previous  notice,  given  by  advertise- 
ments set  up  in  three  of  the  most  public  places  in  said  district;  and  if  a  majority 
of  the  legal  voters  actually  resident  at  the  time  of  such  meeting  within  the  said 
district,  then  and  there  assembled,  shall  vote  in  favor  of  preventing  swine  from 
running  at  large  within  said  district,  the  provisions  of  this  act  shall  have  full  force 
and  effect  within  the  said  district. 

54.  Sec.  3.  It  shall  and  may  be  lawful  for  any  person,  who  is  a  resident  of 
the  said  township  or  district,  respectively,  to  drive  or  convey  to  the  public  pound 
of  the  township  any  swine  found  running  at  large  in  the  public  streets,  highways, 
or  otherwise,  and  impound  the  same;  and  the  keeper  or  keepers  of  the  public 
pounds  in  said  township  is,  or  are  hereby  required  and  authorized  to  receive  all 
such  swine ;  and  the  keeper  shall  have  twenty-five  cents,  per  head,  for  letting  in 
and  out  of  the  pound,  and  for  feeding  and  keeping,  five  cents,  per  head,  for  every 
twenty-four  hours  they  shall  continue  in  said  pound ;  and  if  the  owner  or  owners 
of  the  said  swine,  so  impounded,  shall  not  pay  the  charges  of  impounding  and 
keeping  the  said  swine  within  six  days  after  said  swine  shall  be  impounded,  and 
take  the  same  away.it  shall  be  the  duty  of  the  said  poundkeeper  to  set  up  adver- 
tisements in  three  of  the  most  public  places  in  said  township  or  district,  describing 
such  swine,  and  giving  at  least  ten  days'  notice  of  an  intended  day  and  place  of 
sale  ;  and  if  the  owner  or  owners  of  such  swine  do  not  appear  and  redeem  the 
same  before  the  time  so  notified,  then  the  said  poundkeeper  shall  sell  the  same 
accordingly,  and,  out  of  the  money  arising  from  such  sale,  shall  pay  the  charges 
of  conveying  to  the  pound,  and  retain  in  his  hand  his  fees  for  impounding,  keep- 
ing, and  feeding  said  swine,  and  twenty-five  cents  for  advertising  sale  and  collect- 
ing the  money  for  each  swine,  and  pay  the  surplus  to  the  owner  or  owners  of  the 
said  swine,  if  they  shall  appear  and  claim  such  surplus  within  six  months  after 
such  sale ;  and  if  the  owner  shall  not  appear  within  the  time  specified,  the  same 
shall  be  paid  to  the  overseer  of  the  poor  of  the  said  township,  for  the  use  of  the 
poor  of  the  said  township. 

55.  Sec.  4.  It  shall  and  maybe  lawful  for  the  inhabitants  of  any  town,  village, 
or  district,  coming  under  the  provisions  of  this  act,  to  elect  one  or  more  pound- 
keepers,  who  shall  be  residents  for  the  time  being  of  said  town,  village,  or  dis- 
trict, to  erect,  or  cause  to  be  erected,  a  public  pound  or  other  enclosure,  at  the 
expense  of  the  townships  or  districts,  respectively,  for  the  safe  keeping  of  swine 
found  running  at  large  as  aforesaid. 

56.  Special  acts  have  been  passed  to  prohibit  swine  from  running  at  large  in 
Mount  Holly  (Acts  of  1849,  p.  20),  Medford,  Lower  and  Upper  Kahway,  and 
Leeville  (1849,  p.  170),  Bridgeton  and  Haddonfield,  (1849,  p.  246),  Lumberton 
(1850,  p.  159),  Carpenter's  Landing,  Bridgeport,  Swedesboro',  Woodbury, 
Columbus,  Moorestown,  Hoboken,  Yan  Yorst,  Freehold,  Turkey,  New  Egypt, 
Gloucester  City,  Woodstown,  Morristown  (1850,  p.  300),  Glassboro',  (1851,  p. 
94),  Rancocas(1851,p.  95),  Boonton  and  Yincentown,  Alleutown,  (1851, p.  459), 
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and  also  horses,  sheep,  and  cattle.  TTackensack  and  Harrington  (1S52,  p.  24), 


[*20 


♦New  Barbadoes  (1853,  p.  137),  Union  in  Bergen  |  1854,  p.  363),  Belle- 
ville in  Essex  county,  Piscataway  and  North  Brunswick,  to  Middlesex 
county,  and  Franklin  in  Bergen  (1855,  chap.  14")). 

Horses,  Ac.,  in  Tuckerton,  Bnrlington  county  (1857,  p.  192).  Swine  in 
Panlsborongh,  county  of  Gloucester  (1*57,  p.  196).  Horses,  cattle,  sheep,  and 
swine,  township  of  Mannington,  in  the  county  of  Salem,  J'lainfield,  in  the  county 
of  Union,  township  of  Morris,  in  the  county  of  Morris,  township  of  Piscataway, 
in  the  county  of  Middlesex,  part  of  township  of  Warren,  in  the  county  of  Somer- 
set (1S60,  p.  191),  part  of  the  township  of  Pequannock,  in  the  county  of  Morris 
(1860,  p.  675),  township  of  Springfield,  in  the  county  of  Union  (1859,  p.  458), 
township  of  Hamilton,  in  the  county  of  Mercer,  and  the  village  of  Blackwood- 
town,  in  the  county  of  Camden  (1857,  p.  470),  village  of  Plainfield  and  township 
of  Hoboken  (1858,  p.  160).  Horses,  cattle,  and  swine,  in  the  townships  of  Har- 
rison, Woolwich,  and  Deptford,  in  the  county  of  Gloucester,  and  Pittsgrove,  in  the 
county  of  Salem  (Act  of  March  1,  1861). 

An  Act  to  prevent  the  spread  of  contagious  diseases  amongst  cattle  and  stock.     Approved 

March  14,  1801. 

57.  Sec.  1.  The  town  committees  of  each  township  in  this  state,  upon  notice 
of  the  existence  of  any  disease  amongst  cattle  or  stock  in  their  townships,  sup- 
posed to  be  contagious,  be  authorized  and  required  to  personally  examine  the 
cases,  and  if  the  symptoms  which  characterize  contagious  diseases  are  exhibited, 
they  shall  cause  all  such  sick  animals  to  be  immediately  removed,  and  kept  separate 
and  apart  from  all  other  cattle  or  stock,  and  the  remaining  cattle  or  stock  of  said 
owner  or  owners  shall  be  kept  isolated  from  the  sick  ones,  and  from  all  other 
cattle  or  stock ;  and  both  they  and  the  sick  animals  shall  be  kept  distant  at  least 
five  hundred  feet  from  every  public  highway  or  other  road,  and  the  same  distance 
from  the  premises  of  any  and  all  neighbors ;  and  if  any  shall  die  of  any  contagious 
disease,  or  shall  be  killed  while  so  diseased,  the  same  shall  be  buried  as  soon  as 
possible  at  the  nearest  convenient  place,  at  least  five  hundred  feet  distant  from  any 
public  highway  or  other  road,  and  the  same  distance  from  the  premises  of  anv 
and  all  neighbors,  and  not  less  than  four  feet  below  the  surface  of  the  ground : 
Provided,  that  in  case  the  owner  or  owners  of  such  cattle  or  stock  are  not  in 
the  possession  of  such  premises  as  will  enable  them  to  provide  such  suitable  and 
safe  place  of  isolation  or  burial,  the  town  committee  are  hereby  authorized  and 
empowered  to  assign  a  place  on  any  premises  adjoining  or  near  thereto,  with 
power  to  compensate  the  owner  of  such  premises  for  the  use  of  the  same. 

58.  Sec.  2.  No  cattle  or  stock  that  have  been  sick  and  are  supposed  to  have 
recovered,  or  which  have  been  isolated  and  separated  by  order  of  the  said  town 
committee,  shall  be  removed  or  permitted  to  mingle  with  other  cattle  or  stock 
until  the  said  town  committee  has  given  their  permit. 

59.  Sec.  3.  Any  person  who  shall  knowingly  store  the  hide  or  any  portion  of 
an  animal  that  has  died  or  has  been  killed  by  reason  of  any  contagious  disease, 
in  any  building  or  premises  within  five  hundred  feet  distant  from  the  premises  of 
any  neighbor,  nor  shall  any  person  erect,  use,  or  occupy  any  premises  or  building 
for  bone-boiling,  swill-distillery,  or  slaughtering,  within  the  same  distance  of  five 
hundred  feet  from  the  premises  of  any  neighbor.  (Some  words  appear  to  have 
been  omitted.) 

60.  Sec.  4.  The  said  town  committee  be  authorized  to  prohibit  the  importa- 
tion or  passage  of  cattle  from  other  places  into  or  through  their  respective 
townships,  and  any  person  who  shall  import  or  drive  any  cattle  into  or  through 
any  township  after  the  same  shall  have  been  publicly  prohibited  by  the  said  town 
committee,  shall  pay  a  fine  of  one  hundred  dollars  for  every  bull,  ox,  steer,  cow, 
heifer,  or  calf,  so  driven  into  a  township,  and  any  person  who  shall  interfere  with, 
or  prevent  the  action  of  any  town  committee,  in  conformity  with  the  provisions 
of  this  act,  shall  pay  a  fine  of  one  hundred  dollars  for  each  and  every  offence,  and 
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any  person  who  shall  disregard  the  provisions  of  section  three,  shall  pay  a  fine 
of  five  hundred  dollars  for  each  offence. 

CI.  Sec.  5.  Any  person  who  shall  dispose  of  any  cattle  or  stock,  knowing  or 
having  good  reason  to  suppose  it  to  be  the  subject  of  any  contagious  disease, 
shall  pay  a  fine  of  one  hundred  dollars  for  any  such  animal  sold  within  the  town- 
ship, or  one  hundred  dollars  if  sold  and  taken  out  of  the  township  where  the  seller 
resides;  and  during  the  prevalence  of  any  contagious  disease  amongst  cattle  or 
other  stock,  said  township  committee  shall  publish  notice  of  the  existence  of  such 
disease,  and  of  the  penalties  prescribed  in  this  act,  by  at  least  four  notices  in  one 
or  more  of  the  newspapers  published  in  the  county,  and  by  posting  printed  notices 
thereof  at  the  principal  post  offices  and  public  places  in  their  townships ;  and  the 
fines  and  penalties  named  and  provided  for  in  this  act  shall  be  sued  for  by  said  town 
committees  in  an  action  of  debt  in  any  court  of  competent  jurisdiction,  for  the 
benefit  of  the  township  :  Provided,  that  nothing  in  this  act  shall  conflict  in  any 
wise  with  the  corporate  rights  of  any  incorporated  village,  town,  or  city. 


NOTE. 

The  owner  and  possessor  of  horses,  cattle,  sheep,  and  other  animals,  is  bound  to  keep  them 
on  his  own  premises,  and  if  by  straying  off  on  to  the  land  of  another,  unless  that  arises  from 
the  defect  of  a  line  fence  which  he  is  bound  to  keep  up,  such  owner  or  possessor  is  liable  for 
any  damage  they  may  do.     See  Fences,  Notes. 
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[See  Chancery,  80.     Error,  1-3, 16.     Fees  and  Costs,  2.      Oaths  and  Affirm- 
ations.^ 

An  Act  relative  to  the  court  of  errors  and  appeals.     Revision — Approved  April  16,  1840. 

(R.  S.  198.) 

1.  The  court  of  errors  and  appeals  shall  hold  annually  at  Trenton,  four  stated 
terms;  commencing  on  the  third  Tuesday  of  January,  April,  July  and  October 
respectively,  and  such  special  terms,  not  exceeding  two  in  any  one  year,  as  the 
court  may  from  time  to  time  appoint. 

2.  If  a  sufficient  number  of  members  to  constitute  the  court,  shall  not  attend 
on  the  first  day  of  the  term,  it  shall  be  lawful  for  the  members  attending  to  adjourn 
from  day  to  day  until  a  sufficient  number  shall  attend,  or  to  adjourn  till  the  next 
term,  in  which  case  the  writs  and  process  then  returnable,  and  all  suits,  pleadings, 
and  proceedings  depending  before  the  court,  shall  be  continued  of  course  till  such 
subsequent  term. 

3.  The  chancellor  when  present  shall  be  the  president  of  the  court;  in  case 
of  his  absence,  the  chief  justice  of  the  supreme  court ;  and  in  case  of  his  absence, 
the  senior  in  office  of  the  justices  of  the  supreme  court  who  may  be  present. 

4.  The  oath  of  office  and  of  allegiance  may  be  administered  to  the  president 
by  any  member,  and  by  the  president  to  each  of  the  other  members  of  the  court. 

5.  When  a  vacancy  happens  in  the  office  of  any  of  the  six  appointed  judges  of 
the  court,  before  his  term  of  office  as  such  judge  has  expired,  his  successor  shall  be 
appointed  and  hold  for  the  unexpired  term  only. 
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6.  The  court  shall  have  power  to  appoint  from  time  to  time  such  subordinate 
officers,  as  maybe  necessary  for  the  convenient  transaction  of  business,  and  to  fix 
their  compensation. 

7.  The  compensation  of  the  members  of  the  court  and  of  the  clerk,  shall  be  the 
sum  of  three  dollars  by  the  day  for  every  day  they  shall  respectively  attend  the 
court ;  and  the  sum  of  one  dollar  for  every  ten  miles  they  shall  travel  in  going  to 
and  returning  from  the  place  of  holding  the  court,  on  the  most  usual  route. 
(See  17,  18.) 

8.  The  compensation  aforesaid  shall  be  paid  by  the  treasurer  of  the  state,  upon 
a  certificate  signed  by  the  president  of  the  court. 

9.  The  reasons  to  be  assigned  by  the  chancellor  for  his  decree,  and  by  the 
justices  of  the  supreme  court,  or  by  the  judges  of  the  circuit  court,  for  their 
judgment,  shall  be  submitted  in  writing  before  the  argument  of  the  appeal  or 
writ  of  error,  as  the  case  may  be. 

*10.   On  pronouncing  any  judgment,  order  or  decree,  either  of  affirm-   j-^, 
ance  or  reversal,  the  opinion  of  this  court,  containing  the  reasons  for  such  *- 
affirmance  or  reversal,  shall  be  delivered  in  writing. 

11.  Writs  and  process  issued  out  of  this  court,  shall  be  signed  by  the  clerk 
and  tested  in  the  name  of  the  president,  and  may  be  made  returnable  at  any  of 
the  stated  terms  of  the  court. 

12.  Writs  of  error  to  remove  final  judgments  in  any  circuit  court  directly  into 
this  court,  may  be  brought  in  the  same  manner  and  subject  to  the  same  rules  as 
are  now  provided  in  case  of  a  writ  of  error  to  the  supreme  court. 

13.  It  shall  be  in  the  discretion  of  this  court,  in  cases  of  appeal  from  a  decree 
or  order  of  the  chancellor,  to  award  costs  or  not. 

14.  In  cases  of  appeal  from  a  decree  or  order  of  the  court  of  chancery,  it  shall 
be  the  duty  of  the  clerk  of  the  court  of  chancery  to  deliver  to  the  clerk  of  this 
court  all  the  pleadings,  depositions,  exhibits  and  papers  which  may  have  been 
filed  in  his  office,  relating  to  the  cause  in  which  the  appeal  hath  been  taken,  and 
also  the  several  orders  and  decrees  made  in  said  cause,  instead  of  a  transcript  of 
the  proceedings,  giving  the  said  clerk  of  the  court  of  chancery  a  receipt  for  the 
same;  which  papers  shall  be  filed  by  the  clerk  of  this  court  for  the  purpose  of 
being  used  at  the  hearing  of  such  appeal. 

15.  When  a  cause  hath  been  decided  by  final  decree  or  order  of  this  court,  it 
shall  be  the  duty  of  the  clerk  to  return  to  the  clerk  of  the  court  of  chancery  all  the 
papers  which  have  been  received  by  him  from  the  clerk  of  the  court  of  chancery 
in  such  cause,  for  which  he  shall  take  a  receipt,  together  with  a  copy  of  the  order 
or  decree  of  the  court,  which  order  or  decree  it  shall  be  the  duty  of  the  court  of 
chancery  to  carry  into  effect;  and  it  shall  be  the  duty  of  the  said  clerks  to  file 
the  said  receipts  in  their  respective  offices,  for  the  benefit  of  the  parties  interested 
in  said  papers. 

16.  All  causes  depending  in  the  court  of  appeals  in  the  last  resort,  at  and  im- 
mediately before  the  time  when  the  present  constitution  went  into  operation, 
shall  be  continued,  and  further  proceedings  therein  may  be  had  in  the  court  of 
errors  and  appeals  established  by  said  constitution  ;  and  the  said  court  of  errors 
and  appeals  may,  from  time  to  time,  make  rules  and  regulations  of  practice,  and 
alter,  amend  or  revoke  any  rule  of  practice,  so  as  to  obviate  doubts,  advance 
justice  and  expedite  suits:  Provided,  the  same  be  not  contrary  to  this  act,  the 
constitution  of  this  state  or  of  the  United  States. 

Supplement.     Approved  March  24,  1852.     (Pam.  346.) 

17.  The  compensation  of  each  of  the  six  appointed  judges  of  the  court  of  errors 
and  appeals  shall,  from  and  after  the  passing  of  this  act,  be  five  dollars  per  day, 
for  every  day  they  shall  respectively  attend  the  said  court;  and  that  the  provisions 
of  the  seventh  section  of  the  act  to  which  this  is  a  supplement,  inconsistent  with 
this  act,  be,  and  the  same  are  hereby  repealed. 
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Supplement.     Approved  March  4,  1853.     (Pain.  201.) 

18.  The  provisions  of  the  act  entitled  "A  supplement  to  the  act  entitled  'An 
act  relative  to  the  court  of  errors  and  appeals,'"  approved  April  sixteenth, 
eighteen  huudred  and  forty-six,  which  supplement  was  approved  March  twenty- 
fourth,  eighteen  hundred  and  fifty-two,  be  hereafter  extended  to  all  the  members 
of  the  said  court. 

A  further  Supplement.     Approved  March  29,  1855. 

19.  Xo  judgment  of  the  supreme  court  shall  be  reversed  by  the  court  of  errors 
and  appeals,  unless  a  majority  of  those  members  of  the  court  who  are  competent 
to  sit  on  the  hearing  and  decision  of  the  case,  shall  concur  in  such  reversal. 

This  provision  held  to  be  unconstitutional.    3  Dutch.  G23. 


NOTES. 

Writs  of  error  issue  out  of  chancery.  This  court  is  not  a  court  of  execution;  upon 
affirmance  of  a  judgment  of  the  court  below,  the  record  must  be  remitted,  to  be  there  pro- 
ceeded on  according  to  law.     1  Zab.  557,  561. 

*The  judges  who  concurred  in  the  judgment  below,  excluded  from  sitting  on  the 
— -I  review  in  this  court,  although  no  argument  had  been  had  and  no  opinion  delivered, 
lb.  557.     But  judges  who  gave  opinions  below,  are  competent  in  this  court  on  all  collateral 
motions.     lb.  561. 

An  appeal  lies  from  an  order  dissolving  an  injunction  (and  also  from  a  refusal  to  grant  a 
preliminary  injunction),  but  the  appeal  does  not  stay  proceedings;  this  court  may  stay 
them.     1  Hal.  C.  E.  523.     3  Hal.  629,  640. 

No  appeal  lies  from  the  decree  of  the  ordinary  in  the  matter  of  an  assignment  of  dower, 
lb.  627. 

An  order  of  the  chancellor  authorizing  the  receiver,  instead  of  collecting  rents,  to  permit 
the  defendant  to  do  it,  cannot  be  appealed  from.     lb.  639. 


APPEEXTICES. 

Absconding,  penalty  for,  8,  9  Pennsylvania  House  of  Refuge,  16,  16 

Age,  to  be  specified,  2  Justices,  how  to  proceed,  5 

Binding  of,  1  Penalties,  for  enticing  and  harboring,       0,  7 

Certiorari,  not  allowed,  10  Partners,  indentures  to,             11,  12,  13,  14 

Enticing  away,  penalty  for,  6  Remedies,  of  master  for  misconduct,  5 

Harboring,  penalty  for,  7             "          for  ill  treatment, 

Indenture,                                              1,  2,  3,  4  Running  away,  to  serve  double  time,  8 

[See  Poor,  12,  25.      Vagrants,  5.] 

An  Act  respecting  apprentices  and  servants.    Revision — Approved  April  10,  1846. 

(R.  S.  370.) 

1.  If  any  male  person  within  the  age  of  twenty-one  years,  or  any  female  per- 
son withiu  the  age  of  eighteen  years,  shall  be  bound  by  indenture,  of  his  or  her 
own  free  will  and  accord,  and  by  and  with  the  consent  of  his  or  her  father,  or  in 
case  of  the  death  of  his  or  her  father,  by  and  with  the  consent  of  his  or  her 
mother  or  guardian,  to  be  expressed  in  such  indenture,  and  signified  by  such 
parent  or  guardian  sealing  and  signing  the  same  indenture,  and  not  otherwise, 
to  serve  as  a  clerk,  apprentice  or  servant,  in  any  art,  craft,  mystery,  science,  pro- 
fession, trade,  employment,  manual  occupation  or  labor,  until,  if  a  male,  he  arrive 
to  the  age  of  twenty-one  years,  and  if  a  female,  until  she  arrive  to  the  age  of 
eighteen  years,  or  for  any  shorter  time,  then  the  said  clerk,  apprentice  or  servant 
so  bound  as  aforesaid,  shall  serve  accordingly. 

2.  The  age  of  every  infant,  who  shall  be  bound  to  serve  as  a  clerk,  apprentice, 
or  servant,  according  to  the  preceding  section,  shall  be  mentioned  and  inserted 
in  his  or  her  indentures,  but  such  entry  shall  not  be  conclusive  as  to  the  age  of 
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such  infant,  and  the  true  age  of  such  infant  may  be  inquired  into  and  given  in 
evidence  in  any  court  or  before  any  magistrate,  when  the  same  shall  or  may  come 
in  question ;  and  in  case  any  infant  shall  be  bound  to  serve  beyond  the  time  at 
which  said  infant,  if  a  male,  shall  have  arrived  at  the  age  of  twenty-one  years,  or 
if  a  female,  at  the  age  of  eighteen  years,  the  said  indenture  shall  be  void  as 
against  such  infant,  so  far  as  the  age  inserted  in  said  indenture  shall  exceed  the 
age  aforesaid:  Provided,  that  nothing  in  this  section  shall  in  any  way  impair 
the  obligation  of  any  covenant  entered  into  by  the  parent  or  guardian  of  such 
infant,  as  to  the  age  or  time  of  service  of  such  infant,  nor  shall  it  impair  or  affect 
any  contracts  or  indentures  made  with  foreigners  to  serve  for  a  term  of  years. 

3.  All  indentures,  covenants,  promises  and  bargains  of  or  for  the  having, 
taking,  or  keeping  of  any  clerk,  apprentice,  or  servant,  hereafter  to  be  made  or 
taken  otherwise  than  by  this  act,  or  by  any  act  authorizing  overseers  of  the  poor 
and  justices  of  the  peace  to  bind  out  children  in  certain  cases,  is  limited  and 
prescribed,  shall  be  utterly  void  in  law,  as  against  such  clerk,  apprentice  or 
servant  only. 

4.  No  deed,  contract,  agreement,  or  writing  whatsoever,  made  or  to  be  made 
for  binding  any  person  as  a  clerk,  apprentice,  or  servant  as  aforesaid,  shall  be 
*deemed  to  be  void  and  of  no  effect,  by  reason  of  such  deed,  contract,  r^q 
agreement  or  writing  not  being  indented  only.  L 

5.  If  any  master  or  mistress  shall  be  guilty  of  any  misusage,  refusal  of  necessary 
provision  or  clothing,  unreasonable  correction,  cruelty  or  other  ill  treatment,  so 
that  his  or  her  said  clerk,  apprentice  or  servant  shall  have  any  just  cause  to 
complain,  or  if  the  said  clerk,  apprentice  or  servant  shall  absent  himself  or  her- 
self from  the  service  of  his  or  her  master  or  mistress,  or  be  guilty  of  any  misde- 
meanor, miscarriage  or  ill  behavior,  or  do  not  his  or  her  duty  to  his  or  her 
master  or  mistress,  then  the  said  master  or  mistress,  or  the  said  clerk,  apprentice 
or  servant,  being  aggrieved,  and  having  just  cause  of  complaint,  shall  repair  to 
one  justice  of  the  peace,  within  the  county  where  the  said  master  or  mistress 
dwells,  who  shall,  in  his  wisdom  and  discretion,  take  such  order  and  direction 
between  such  master  or  mistress,  and  his  or  her  clerk,  apprentice  or  servant,  as 
the  equity  of  the  case  shall  require ;  and  if  the  said  justice  of  the  peace  cannot 
compound  or  agree  the  matter  between  such  master  or  mistress,  and  his  or  her 
clerk,  apprentice  or  servant,  then  the  said  justice  shall  call  to  his  assistance  two 
other  justices  of  the  peace  of  the  said  county,  unconnected  with  either  of  the  said 
parties ;  which  three  justices,  when  met,  shall  constitute  a  court  for  the  hearing 
of  the  said  matters  in  difference,  and  having  heard  the  same,  shall  have  authority 
to  discharge,  if  they  think  proper,  by  writing,  under  their  hands  and  seals,  or  the 
hands  and  seals  of  any  two  of  them,  the  said  clerk,  apprentice  or  servant,  of  and 
from  his  or  her  clerkship,  apprenticeship,  or  service,  and  to  order  such  part  or 
proportion  of  the  money  as  shall  have  been  given,  paid,  contracted,  or  agreed 
for,  with  or  in  relation  to  such  clerk,  apprentice,  or  servant,  as  they  shall  think 
just  and  reasonable,  to  be  refunded  or  paid  back  to  the  person  who  paid  the 
same,  his  or  her  executors  or  administrators,  or  to  be  deducted,  as  the  case  may 
require ;  and  such  writing  as  aforesaid,  shall  be  a  sufficient  discharge  for  the 
said  clerk,  apprentice  or  servant,  against  his  or  her  master  or  mistress  and  his 
or  her  executors  and  administrators,  the  said  indenture  or  any  law  to  the  con- 
trary notwithstanding ;  and  if  the  default  shall  be  found  to  be  in  the  clerk, 
apprentice  or  servant,  then  the  said  court  shall  cause  such  due  correction  or 
punishment  to  be  administered  unto  him  or  her  as  they  shall  deem  to  be  just 
and  reasonable  ;  and  if  any  person  shall  think  himself  or  herself  aggrieved  by  such 
adjudication  of  the  said  justices,  he  or  she  may  appeal  to  the  next  court  of 
general  quarter  sessions  of  the  peace,  in  and  for  the  county  where  such  adjudica- 
tion shall  have  been  made,  such  person  giving  six  days'  notice  of  his  or  her 
intention  of  bringing  such  appeal,  and  of  the  cause  and  matter  thereof  to  the 
adverse  party,  and  entering  into  a  recognizance  within  three  days  after  such 
notice,  before  some  justice  of  the  peace  of  the  said  county  with  sufficient  surety, 
conditioned  to  try  such  appeal  at,  and  abide  the  order  or  judgment  of,  and  pay 
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such  costs  as  shall  be  awarded  by  the  said  court ;  which  said  court,  at  their  said 
sessions,  upon  due  proof,  upon  oath  or  affirmation  of  such  notice  being  given,  and 
of  entering  into  such  recognizance  as  aforesaid,  shall  be  and  hereby  are  era- 
powered  and  directed  to  proceed  in  and  hear  and  determine  the  cause  and  matter 
of  such  appeal,  and  give  and  award  such  judgment  therein  with  costs,  to  either 
party,  appellant  or  respondent,  as  they  in  their  discretion  shall  judge  proper  and 
reasonable. 

6.  Every  person,  who  shall  counsel,  persuade,  entice,  aid  or  assist  any  clerk, 
apprentice  or  servant  to  run  away,  or  absent  himself  or  herself  from  the  service 
of  his  or  her  master  or  mistress,  shall  forfeit  and  pay  the  sum  of  thirty  dollars, 
to  be  sued  for  and  recovered  by  action  of  debt,  with  costs,  by  such  master  or 
mistress,  in  any  court  of  record  having  cognizance  thereof. 

7.  Every  person,  who  shall  entertain,  harbor  or  conceal  any  clerk,  apprentice 
or  servant,  knowing  such  clerk,  apprentice  or  servant  to  have  run  away,  shall 
forfeit  and  pay  one  dollar  for  every  day's  entertaining,  harboring  or  concealing 
as  aforesaid,  to  be  sued  for  and  recovered  by  action  of  debt,  with  costs,  by  such 
master  or  mistress,  in  any  court  of  record  having  cognizance  thereof. 

8.  Whenever  a  male  servant,  above  the  age  of  twenty-one  years,  or  a  female 
servant,  above  the  age  of  eighteen  years,  shall  abscond  from  his  or  her  master  or 
^  ,-,  *mistress's  service,  or  run  away,  it  shall  be  lawful  for  such  servant,  when  ap- 

J  prehended,  to  be  taken  by  such  master  or  mistress  before  three  justices  of 
the  peace  of  the  county  where  such  master  or  mistress  resides,  who,  upon  the 
hearing  of  the  whole  matter,  shall  adjudge  the  said  servant  to  serve  any  term, 
not  exceeding  double  the  time  he  or  she  so  absented  him  or  herself,  besides 
paying  or  serving  for  all  damages  and  costs,  which  such  master  or  mistress 
shall  be  adjudged  to  have  sustained  by  such  unlawful  absence  or  departure. 

9.  Every  clerk,  apprentice  or  servant,  under  the  ages  mentioned  in  the  pre- 
ceding section,  who  shall  absent  himself  or  herself  from  the  service  of  his  or  her 
master  or  mistress,  without  leave  first  obtained,  or  who  shall  run  away,  so  that 
the  said  master  or  mistress  shall  be  deprived  of  his  or  her  service  during  the  re- 
mainder of  the  term  or  any  part  thereof,  for  which  he  or  she  was  bound  to  serve, 
then,  and  in  such  case,  it  shall  be  lawful  for  the  master  or  mistress  of  such  clerk, 
apprentice  or  servant,  to  have  an  action  on  the  case,  in  any  court  having  cogni- 
zance thereof,  against  such  clerk,  apprentice  or  servant  for  the  damage  that  such 
master  or  mistress  may  have  sustained  by  reason  of  the  absence  of  such  clerk, 
apprentice  or  servant :  Provided,  such  action  shall  be  brought  within  the  term 
of  six  years  after  such  clerk,  apprentice  or  servant  shall  arrive  at  full  age. 

10.  Xo  writ  of  certiorari  or  other  process,  shall  issue  or  be  issuable,  to  remove 
into  the  supreme  court,  any  proceedings  had  in  pursuance  of  this  act,  before  any 
justice  or  justices  of  the  peace,  or  before  any  court  of  general  cpiarter  sessions  of 
the  peace. 

11.  Xo  indenture  made  prior  to  the  twelfth  day  of  March,  eighteen  hundred 
and  forty-four,  shall  be  adjudged  or  held  to  be  void,  merely  for  that  such  inden- 
ture is  made  to  several  persons  constituting  a  firm  or  copartnership,  but  that  all 
such  indentures,  being  in  other  respects  legal,  shall  be  deemed  and  held  valid 
and  effectual  in  law :  Provided,  nevertheless,  that  nothing  herein  contained 
shall  be  so  construed  as  to  render  valid  any  indenture  of  apprenticeship  made  to 
any  incorporate  company. 

12.  In  all  cases  of  an  indenture  whereby  an  apprentice  or  servant  was  bound 
prior  to  the  said  twelfth  day  of  March,  eighteen  hundred  and  forty-four,  to  serve 
several  persons,  constituting  a  firm  or  copartnership,  and  one  or  more  of  such 
persons  shall  die  before  the  expiration  of  the  term  of  apprenticeship  or  service 
mentioned  in  any  such  indenture,  then  that  the  covenants  and  agreements  con- 
tained therein,  on  the  part  of  the  parent  or  guardian  of  such  apprentice  or 
servant,  and  on  the  part  of  such  apprentice  or  servant,  shall  accrue  and  be  per- 
formed to  the  survivors  or  survivor,  and  such  survivors  or  survivor  shall  perform 
and  fulfil  to  the  apprentice  or  servant,  all  the  covenants  and  agreements  con- 
tained in  any  such  indenture  on  the  part  of  the  persons  to  whom  such  apprentice 
shall  be  bouud,  to  be  performed,  fulfilled  and  kept. 
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Supplement.     Approved  March  17,  1854.     (Pam.  444.) 

13.  Skc.  1.  The  binding  by  indenture  mentioned  in  the  first  section  of  the  act 
to  which  this  is  a  supplement,  may  lawfully  be  made  to  two  or  more  persons  con- 
stituting a  firm  or  copartnership  ;  and  all  such  indentures,  if  in  other  respects 
conformable  to  the  provisions  of  said  act,  shall  be  deemed  and  held  to  be  valid 
and  effectual  in  law  :  Provided,  that  nothing  herein  contained  shall  be  so  con- 
strued as  to  render  valid  any  indenture  of  apprenticeship  made  to  any  incorporated 
company. 

14.  Skc.  2.  In  all  cases  of  an  indenture,  whereby  an  apprentice  or  servant  is 
or  shall  be  bound  to  serve  several  persons,  constituting  a  firm  or  copartnership, 
and  one  or  more  of  such  persons  shall  die  before  the  expiration  of  the  term  of 
apprenticeship  or  service  mentioned  in  any  such  indenture,  then  the  covenants 
and  agreements  contained  therein,  on  the  part  of  the  parent  or  guardian  of  such 
apprentice  or  servant,  and  on  the  part  of  such  apprentice  or  servant,  shall  accrue 
and  be  performed  to  the  survivors  or  survivor,  and  such  survivors  or  survivor 
shall  perform  and  fulfil  to  the  apprentice  or  servant,  all  the  covenants  and  agree- 
ments contained  in  any  such  indenture  on  the  part  of  the  persons  to  r^- 
whom  such  apprentice  shall  be  bound,  to  be  performed,  fulfilled  and  kept.  *- 

Supplenient.     Approved  March  15,  1859. 

15.  Sec.  1.  The  binding  by  indenture  mentioned  in  the  first  section  of  the  act 
to  which  this  is  a  supplement,  may  lawfully  be  made  by  the  board  of  managers 
of  the  House  of  Refuge  incorporated  by  the  state  of  Pennsylvania,  and  all  such 
indentures,  if  in  other  respects  conformable  to  the  provisions  of  said  act,  shall  be 
deemed  and  held  to  be  valid  and  effectual  in  law. 

16.  Sec.  2.  That  all  bindings  heretofore  made  by  the  said  board  of  managers 
are  hereby  declared  valid  and  effectual  in  law. 


NOTES. 

The  indenture  must  be  signed  by  the  apprentice,  or  it  is  void  as  regards  him;  but  the 
master  is  liable  for  a  breach  of  his  covenants,  in  an  indenture  not  signed  by  the  apprentice. 
Penn.  977.     1  South.  84. 

The  indenture  must  have  a  wax  or  wafer  seal;  a  scroll  is  not  sufficient.     1  Hal.  175. 

To  recover  a  penalty  under  the  above  act,  the  apprentice  must  be  one  bound  according  to 
law.     Penn.  845. 

A  guardian  signing  an  indenture  is  not  bound  for  the  stipulations  of  faithful  service 
entered  into  by  the  apprentice,  but  only  for  his  own  covenants.     Penn.  540. 

Two  justices  cannot  discharge  an  apprentice  upon  a  complaint  of  the  father:  they  have 
no  jurisdiction  of  the  case,  unless  the  complaint  be  from  the  apprentice  or  the  master.  4 
Hal.  65. 

An  indenture  which  does  not  state  the  age  of  the  apprentice  is  void  as  against  him,  but 
not  as  against  the  other  parties  to  it.     Penn.  725. 

A  father  cannot  maintain  an  action  for  the  services  of  his  son,  who  lived  with  defendant 
under  void  indentures.     Penn.  725. 

The  master  of  an  apprentice  cannot  take  him  out  of  the  state,  unless  the  indenture  gives 
that  power,  or  it  necessarily  follows  from  the  nature  of  the  trade.  1  Binn.  202.  6  S.  &  R. 
526. 

See  1  Gr.  227.     2  Gr.  321. 

A  certiorari  may  be  allowed  to  the  sessions.     3  Hal.  305.     4  Hal.  65. 
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ARBITRATION. 

Submission  made  rule  of  court,  1  I  Process  for  -witnesses'  and  referees'  fees,  5 

When  and  how  award  set  aside,  2    Arbitrators  to  be  sworn.  6 

Proceedings  upon  report  made,  3    Process  for  witnesses  before  arbitrators,  7 

Referees  to  be  sworn,  4 

[See  Practice  of  Laic.~\ 

An  Act  for  regulating  references  and  determining  controversies  by  arbitration. 
Approved  April  15,  1846.  (R.  S.  113.) 

1.  It  shall  and  may  be  lawful  for  all  persons  who  are  desirous  of  ending,  by 
arbitration,  any  controversy,  suit,  quarrel  or  matter  in  contention,  for  which  there 
is  no  other  remedy  but  by  personal  action,  or  suit  in  equity,  to  agree,  that  their 
submission  of  the  suit  to  the  award  or  umpirage  of  any  person  or  persons  shall 
be  made  a  rule  of  any  of  the  courts  of  record  of  this  state,  which  the  parties  shall 
choose,  and  to  insert  such  their  agreement  in  their  submission,  or  the  condition 
of  the  bond,  or  promise,  whereby  they  oblige  themselves  respectively  to  submit  to 
the  award  or  umpirage  of  any  person  or  persons ;  which  agreement,  being  so 
made  and  inserted  in  their  submission,  or  promise,  or  condition  of  their  respective 
bonds,  shall  or  may,  upon  producing  an  affidavit  thereof,  made  by  the  witnesses 
thereunto,  or  any  one  of  them,  in  the  court  of  which  the  same  is  agreed  to  be 
made  a  rule,  and  reading  and  filing  the  said  affidavit  in  court,  be  entered  of 
record  in  such  court,  and  a  rule  shall  thereupon  be  made,  by  the  said  court,  that 
the  parties  shall  submit  to,  and  finally  be  concluded  by,  the  arbitration  or  um- 
pirage which  shall  be  made  concerning  them  by  the  arbitrators  or  umpire  pur- 
suant to  such  submission ;  and  in  case  of  disobedience  to  such  arbitration  or 
umpirage,  the  party  refusing  or  neglecting  to  perform  and  execute  the  same  or 
any  part  thereof,  shall  be  subject  to  all  the  penalties  of  contemning  a  rule  of 
court,  when  he  is  a  suitor  or  defendant  in  such  court,  and  the  court,  on  motion, 
shall  issue  process  accordingly,  which  process  shall  not  be  stopped  or  delayed  in 
its  execution  by  any  order,  rule,  command  or  process  of  any  other  court,  either  of 
law  or  equity,  unless  it  shall  be  made  to  appear  on  oath  or  affirmation  to  such 
*<}(.-]  court,  that  the  arbitrators  *or  umpire  misbehaved  themselves,  and  that  such 

J  award,  arbitration,  or  umpirage,  was  procured  by  corruption  or  other 
undue  means. 

2.  Any  arbitration  or  umpirage,  procured  by  corruption  or  undue  means, 
shall  be  judged  and  esteemed  void  and  of  none  effect,  and  accordingly  be  set 
aside  by  any  court  of  law  or  equity,  so  as  complaint  of  such  corruption  or  undue 
practice  be  made  in  the  court  where  the  rule  is  made  for  submission  to  such 
arbitration  or  umpirage,  before  the  last  day  of  the  next  term  after  such  arbitra- 
tion or  umpirage  has  been  made  and  published  to  the  parties. 

3.  Whenever  a  cause  shall  be  referred  by  rule  of  court  to  referees,  the  report 
or  award  of  such  referees,  or  of  the  major  part  of  them,  if  confirmed  by  the  court, 
shall  be  final,  and  conclude  the  parties ;  and  if  any  sum  be  thereby  found  for  the 
plaintiff  or  plaintiffs,  judgment  shall  be  entered  and  execution  issued  for  the 
same,  with  costs,  if,  by  law,  the  plaintiff  or  plaintiffs  would  have  recovered  costs, 
had  a  verdict  passed  in  the  same  cause  for  the  sum  so  reported  to  be  due ;  but 
if  the  referees,  or  the  major  part  of  them,  report  that  there  is  not  anything  due 
to  the  plaintiff  or  plaintiffs,  and  the  report  be  confirmed,  then  judgment  shall  be 
entered  against  the  plaintiff  or  plaintiffs,  that  he,  she  or  they  take  nothing  by 
his,  her  or  their  writ,  bill  or  plaint,  and  the  defendant  or  defendants  shall,  in 
such  case,  have  judgment  for  and  recover  his,  her  or  their  costs  against  the 
plaintiff  or  plaintiffs,  if,  by  law,  the  defendant  or  defendants  would  have  been 
entitled  to  costs,  had  a  verdict  passed  in  the  same  cause  for  him,  her  or  them ; 
and  if  the  referees,  or  the  major  part  of  them,  report  any  sum  to  be  due  to  the 
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defendant  or  defendants,  and  the  report  be  confirmed,  then  judgment  shall  be 
entered  and  execution  issued  against  the  plaintiff  or  plaintiffs,  for  the  sum  so 
reported  to  be  due  to  Buch  defendant  or  defendants,  with  costs,  if,  by  law,  the 

defendant  or  defendants  would  have  been  entitled  to  costs,  had  a  verdict  in  the 
same  cause  passed  against  him,  her  or  them. 

4.  In  every  cause  referred  by  rule  of  court,  each  referee  shall,  before  he  pro- 
ceeds to  the  business  of  the  reference,  take  an  oath  or  affirmation  faithfully  and 
fairly  to  hear  and  examine  the  cause  in  question,  and  make  a  just  and  true 
report  according  to  the  best  of  his  skill  and  understanding;  which  oath  and 
affirmation  any  judge  of  any  court  of  record,  or  any  justice  of  the  peace  of  tins 
state  is  hereby  authorized  and  required  to  administer. 

5.  In  every  cause  referred  by  rule  of  court,  process  of  subpoena  may  issue  out 
of  such  court  to  convene  witnesses  before  the  referees,  and  the  said  witnesses 
shall  be  examined  on  oath  or  affirmation ;  which  oath  or  affirmation  the  referees 
in  the  said  cause  are  hereby  authorized  to  administer ;  and  there  shall  be  allowed 
to  every  such  referee,  one  dollar  for  every  day  necessarily  spent  in  the  business 
of  the  reference,  besides  a  reasonable  allowance  for  his  expenses,  which,  in  the 
first  instance,  shall  be  paid  by  the  prevailing  party,  and  shall  afterwards  be 
allowed  to  such  party  in  the  taxation  of  costs  where  costs  are  recoverable. 

6.  In  cases  of  arbitration,  every  arbitrator  shall,  before  he  proceeds  to  the 
business-  submitted  to  him,  take  an  oath  or  affirmation  of  the  like  nature  with 
that  hereinbefore  prescribed  to  be  taken  by  referees,  and  to  be  administered  in 
like  manner. 

7.  In  all  cases  of  arbitration,  it  shall  be  lawful  for  any  justice  of  the  peace 
within  the  county  wherein  such  arbitration  may  be,  to  issue  subpoenas  for  wit- 
nesses to  appear  before  the  arbitrator  or  arbitrators,  and  for  him  or  such  arbi- 
trator or  arbitrators  to  swear  or  affirm  such  or  any  other  witnesses  before  the 
same ;  and  if  any  such  witness  shall  not  appear  when  so  subpoenaed,  or  if  appear- 
ing, shall  refuse  to  be  sworn  or  affirmed  and  give  evidence,  he  shall  be  liable  to 
the  same  fines  and  penalties  as  he  would  be  by  law  for  such  default  or  refusal,  if 
committed  in  any  court  of  record  in  this  state. 


NOTES. 

An  award  must  be  consonant  to  the  submission,  and  must  comprehend  every  thing  sub- 
mitted, at  least  all  things  within  the  submission  that  were  brought  before  the  arbitrators. 
It  must  be  so  certain,  that  no  reasonable  doubt  can  arise  upon  the  face  of  it,  as  to  its  mean- 
ing; *and  must  be  final,  so  as  conclusively  to  settle  the  matter  in  dispute.  But  the  r^n7 
awarding  of  any  one  particular  thing,  if  that  includes  and  ends  all  the  matters  in  dif-  <- 
ference,  is  sufficient.  And  an  award  may  be  good  in  part  and  in  part  bad,  if  the  bad  part 
has  no  necessary  connexion  with  the  rest,  and  the  award  is  good  without  it.  2  Gr.  83G. 
5  Wheat.  3114. 

The  arbitrators  must  all  hear  the  case,  and  must  all  be  together  when  they  sign  the 
award.     Coxe,  144. 

An  award  need  not  be  drawn  in  technical  language:  it  will  be  interpreted  according  to 
its  obvious  meaning,  and  every  fair  intendment  will  be  made  by  the  court  to  support  it. 
Coxe,  16,  255. 

The  awards  delivered  to  each  party  must  be  the  same:  if  they  are  different,  both  are 
void.     Coxe,  435. 

Arbitrators  cannot  award  land;  but  if  the  submission  authorizes  it,  they  may  award  that 
one  party  shall  execute  conveyances  or  deliver  possession  of  land,  to  the  other  Coxe, 
255.     Penn.  48.     1  South.  132. 

When  the  award  does  not  fix  the  day  of  payment,  the  money  is  payable  immediately.  1 
South.  132. 

If  the  arbitrators  expressly  decline  deciding  upon  some  of  the  matters  submitted,  their 
award  is  void.     1  Hal.  307. 

Though  an  award. should  not  in  terms  decide  all  the  matters  submitted,  yet  if  the  thing 
awarded  necessarily  includes  the  other  matters  mentioned  in  the  submission,  it  is  sufficient 
3  Hal.  195. 

The  mistakes  or  misconduct  of  the  arbitrators  cannot  be  set  tip  as  a  defence  at  law,  if 
the  award  is  good  on  its  face.     5  Hal.  7. 

The  submission  may  be  made  a  rule  of  court,  upon  producing  the  affidavit  of  a  witness  to 


30 


ASSIGNMENTS. 


it ;  and  in  Buch  case,  the  award  may  be  set  aside,  if  sufficient  cause  be  shown.  2  Gr.  333. 
See  2  Harr.  340. 

Appraisers  chosen  by  parties  to  value  property  are  not  arbitrators,  and  need  not  be  sworn 
to  make  their  decisions  binding.     Spenc.  407. 

The  only  grounds  for  setting  aside  an  award  are,  that  the  arbitrators  have  awarded  what 
was  out  of  their  power  :  corruption  ;  or  that  they  have  proceeded  contrary  to  the  principles 
of  natural  justice ;  or  that  they  have  proceeded  upon  a  mere  mistake,  which  they  themselves 
admit.     1  Zab.  32.     2  Zab.  578. 

Every  intendment  will  be  made  in  favor  of  an  award,  and  the  bad  will  be  separated  from 
the  good,  if  possible.  Parol  evidence  may  be  received  of  what  was  considered  on  a  prior 
award,  in  order  to  show  how  far  it  was  conclusive;  but  such  evidence  is  not  generally 
admissible  in  a  suit  at  law,  to  show  by  parol  an  excess  of  jurisdiction.     3  Zab.  92. 

If  arbitrators  are  not  sworn,  the  whole  proceeding  is  void.  3  Gr.  C.  R.  310.  But  if  the 
award  has  been  executed,  the  court  will  not  set  it  aside.     lb.  3G4. 

Set  aside  in  chancery,  because  the  arbitrators  acted  on  a  matter  not  within  their  jurisdic- 
tion.    2  Hal.  C.  R.  450. 

What  fraud  or  mistake  necessary  to  set  aside  an  award  in  chancery.     1  Green,  207. 
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3,5, 
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Debtors,  how  to  make  assignment, 

1 

5, 

21 

inventory  and  list, 

2 

6, 

23 

how  far  discharged, 

14 

7 

property  exempt, 

26 

8 

Fees, 

15 
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9 

Mechanics',  minors',  laborers',  and 

12 

clerks',  debts  preferred, 

27 

13 

Orphans'  Court  to  settle  claims, 

22 

16, 

17 

Rent  to  be  paid, 

19 

;nt, 

4 

if  goods  removed, 

20 

23, 

24 

Surrogate  to  take  bond,  &c, 

3,  4 

3 

to  state  assignee's  account, 

7 

5,  6,  21, 

23 

to  file  list  of  creditors, 

21 

10 

Security,  how  renewed, 

18 

11 

Assignee,  to  advertise,  &c, 

to  file  list  of  creditors, 

may  except  to  demands, 

how  to  make  dividends, 

commissions, 

niay  be  compelled  to  proceed, 

how  to  sell  land, 

powers, 

dying  and  surety', 

Clerk  of  C.  P.  to  record  assignment, 
Circuit  Court  to  try  claims, 
Creditors  to  claim  under  oath, 

list  of,  and  exceptions  to, 

debts  not  due, 

to  claim  in  three  months, 

[_For  Assignment  of  Bonds,  &c,  see  Obligations.] 

An  Act  to  secure  to  creditors  an  equal  and  just  division  of  the  estates  of  debtors,  who  convey 
to  assignees  for  the  benefit  of  creditors.  Revision — Approved  April  16,  1846.  (R.  S. 
316.) 

1.  Every  conveyance  or  assignment,  made  by  a  debtor  or  debtors,  of  his,  her, 
or  their  estates,  real  or  personal,  or  both,  in  trust  to  the  assignee  or  assignees,  for 
#90-1  *the  creditors  of  such  debtor  or  debtors,  shall  be  made  for  their  equal 

J  benefit,  in  proportion  to  their  several  demands,  to  the  net  amount  that 
shall  come  to  the  hands  of  said  assignee  or  assignees  for  distribution  ;  and  all 
preferences  of  one  creditor  over  the  other,  or  whereby  any  one  or  more  shall  be 
first  paid,  or  have  a  greater  proportion  in  respect  of  his,  her  or  their  claim,  than 
another,  shall  be  deemed  fraudulent  and  void,  excepting  mortgage  and  judgment 
creditors,  when  the  judgment  has  not  been  by  confession  for  the  purpose  of  pre- 
ferring creditors. 

2.  The  debtor  or  debtors  making  such  assignment,  shall  annex  to  such  assign- 
ment or  conveyance,  an  inventory,  under  oath  or  affirmation,  of  his,  her  or  their 
estate,  real  and  personal,  according  to  the  best  of  their  knowledge,  together  with 
a  list  of  his,  her  or  their  creditors,  and  the  amount  of  their  respective  claims,  but 
that  such  inventory  shall  in  no  wise  be  conclusive  as  to  the  quantum  of  the 
debtor's  estate,  real  and  personal,  but  the  assignee  or  assignees  shall  be  entitled 
to  any  other  property  which  may  belong  to  the  debtor  or  debtors,  at  the  time  of 
making  the  assignment,  and  comprehended  within  the  general  terms  of  the  same. 

3.  The  said  assignee  or  assignees  shall  forthwith  give  three  weeks'  public 
notice,  by  advertising  in  two  of  the  newspapers  printed  in  this  state,  circulating 
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in  the  neighborhood  where  such  creditors  reside,  and  in  one  or  more  newspapers 
in  any  other  state,  where  it  shall  be  known  any  creditor  of  the  said  assignor 
resides,  making  known  thereby  that  Bach  assignment  has  been  made,  and  that  the 

creditors  present  their  claims  under  oath  or  affirmation.  And  the  said  assignee 
or  assignees  shall  also  forthwith  exhibit  to  the  surrogate  of  the  county  wherein 
such  debtor  or  debtors  reside,  under  oath  or  affirmation,  a  true  inventory  and 
valuation  of  said  estate,  so  far  as  has  come  to  his  or  their  knowledge,  and  then 
and  there  enter  into  bond,  to  the  ordinary  of  this  state,  in  double  the  amount  of 
the  inventory  and  valuation,  with  sufficient  security  for  the  faithful  performance 
of  said  trust,  which  bond,  inventory  and  valuation,  being  first  filed  in  the  surro- 
gate's office,  the  said  assignee  or  assignees  may  then  proceed  to  sell  said  estate, 
and  perform  every  other  duty  necessary  to  carry  into  effect  the  intention  of  said 
assignment,  so  far  as  respects  the  collection  of  debts,  and  the  sale  of  real  or 
personal  estate. 

4.  After  the  said  assignee  or  assignees  shall  have  given  bond  as  aforesaid,  for 
the  faithful  performance  of  said  trust,  the  surrogate  shall  endorse  the  receipt  of 
said  bond  on  the  deed  of  assignment,  after  which  endorsement,  the  clerk  of  the 
county  shall  record  the  same,  having  been  first  acknowledged  or  proved  accord- 
ing to  law. 

5.  At  the  expiration  of  three  months  from  the  date  of  said  assignment,  the 
said  assignee  or  assignees  shall  file  with  the  clerk  of  the  court  of  common  pleas 
of  the  county  wherein  such  debtor  or  debtors  reside,  at  the  time  of  making  such 
assignment,  a  true  list,  under  oath  or  affirmation,  of  all  such  creditors  of  said 
debtors  as  shall  claim  to  be  such,  with  a  true  statement  of  their  respective  claims, 
having  first  advertised  for  six  weeks  next  preceding  the  end  of  said  term,  in  two 
of  the  newspapers  printed  in  this  state,  and  by  putting  up  advertisements  in  five 
of  the  most  public  places  in  the  neighborhood  wherein  such  creditors  or  a  majority 
of  them  reside,  making  known  thereby  that  all  claims  against  said  estate  must  be 
made  as  hereinafter  prescribed,  or  be  for  ever  barred  from  coming  in  for  a  divi- 
dend of  said  estate,  otherwise  than  hereinafter  provided.     (See  21,  25.) 

6.  It  shall  be  lawful  for  the  assignee  or  assignees,  or  any  creditor  or  other 
person  interested,  by  himself  or  attorney,  to  appear  at  the  next  term  of  the  said 
court  of  common  pleas,  and  file  exceptions  to  the  claim  or  demand  of  any  creditor 
exhibited  as  aforesaid,  and  said  court  shall  cause  a  notice  to  be  served  on  said 
creditor,  at  least  four  weeks  preceding  the  next  term,  and  shall  then  proceed  to 
hear  the  proofs  and  allegations  in  the  premises,  in  the  same  or  any  subsequent 
term,  as  may  be  expedient,  allowing  the  parties  a  right  to  have  the  said  contro- 
versy settled  by  jury.     (See  22,  23,  24.) 

7.  At  the  first  term  of  said  court,  succeeding  the  expiration  of  three  months  as 
aforesaid,  should  there  be  no  exceptions  made  to  the  claim  of  any  creditor,  or  if 
exceptions  have  been  made  and  adjudicated  or  settled  by  said  court,  the  said 
assignee  or  assignees  shall  then  proceed  to  make,  from  time  to  time,  fair  and  equal 
*dividends  among  said  creditors,  of  the  assets  which  shall  come  to  hand,  r*90 
in  proportion  to  their  claims,  and  as  soon  as  may  be,  and  not  exceeding  \- 
one  year  thereafter,  shall  render,  on  oath  or  affirmation,  a  final  account  to  the 
orphans'  court  of  said  county,  in  like  manner  and  upon  the  same  notice  to 
creditors  and  others  interested,  as  is  now  or  may  hereafter  be  directed  in  regard 
to  executors  and  administrators,  and  exceptions  may,  in  like  manner,  be  filed  to 
such  accounts  and  proceeded  in  as  prescribed  in  regard  to  executors  and  adminis- 
trators, and  the  settlement  and  decree  of  said  court  shall  be  conclusive  on  all 
parties,  except  for  assets  which  may  afterwards  come  to  hand,  or  for  frauds  or 
apparent  error.     (See  25.) 

8.  Such  commissions  and  allowance  shall  be  made  to  said  assignee  or  assignees 
in  the  final  settlement  aforesaid,  as  the  said  court  shall  consider  just  and  right. 

9.  The  said  court  may,  from  time  to  time,  if  necessary,  by  citation  and  attach- 
ment, compel  said  assignee  or  assignees  to  proceed  to  the  execution  of  the  duties 
required  by  this  act,  until  a  final  settlement  and  distribution  as  aforesaid. 

10.  Any  creditor  may  not  only  exhibit  any  debt  due,  but  those  to  grow  due, 
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making  in  such  case,  a  reasonable  rebate,  when  interest  is  not  accruing  on  the 
same. 

11.  If  any  creditor  shall  not  exhibit  his,  her  or  their  claims  within  the  term 
of  three  months  as  aforesaid,  such  claim  shall  be  barred  of  a  dividend,  unless  the 
estate  shall  pi'ove  sufficient  after  the  debts  exhibited  and  allowed  are  fully  satis- 
fied, or  such  creditor  shall  find  some  other  estate  not  accounted  for  by  the  as- 
signee or  assignees  before  distribution,  in  which  case  such  barred  creditor  shall 
be  entitled  to  a  ratable  proportion  therefrom.   (See  25.) 

12.  Whenever  any  assignee  or  assignees  as  aforesaid,  shall  sell  any  real  estate 
of  such  debtor  or  debtors,  as  is  conveyed  in  trust  as  aforesaid,  he  or  they  shall 
proceed  to  advertise  and  sell  the  same,  in  manner  as  is  now  or  may  hereafter  be 
prescribed  in  the  case  of  an  executor  or  administrator,  directed  to  sell  lands  by  an 
order  of  the  orphans'  court  for  the  payment  of  the  debts  of  a  testator  or  intestate. 

13.  Every  assignee  as  aforesaid,  shall  have  as  full  power  and  authority  to  dis- 
pose of  all  estate,  real  and  personal,  assigned,  as  the  said  debtor  or  debtors  had 
at  the  time  of  the  assignment,  and  to  sue  for  and  recover  in  the  proper  name  of 
such  assignee  or  assignees,  every  thing  belonging  or  appertaining  to  said  estate, 
real  or  personal,  of  said  debtor  or  debtors,  and  shall  have  full  power  and 
authority  to  refer  to  arbitration,  settle  and  compound,  and  to  agree  with  any 
person  concerning  the  same,  and  to  redeem  all  mortgages  and  conditional  con- 
tracts, and  generally  to  act  and  do  whatsoever  the  said  debtor  or  debtors  might 
have  lawfully  done  in  the  premises. 

14.  Nothing  in  this  act  shall  be  taken  or  understood  as  discharging  said 
debtor  or  debtors  from  liability  to  their  creditors,  who  may  not  choose  to  exhibit 
their  claims,  either  in  regard  to  the  persons  of  such  debtors,  or  to  any  estate, 
real  or  personal,  not  assigned  as  aforesaid,  but  with  respect  to  the  creditors  who 
shall  come  in  under  said  assignment,  and  exhibit  their  demands  as  aforesaid,  for 
a  dividend,  they  shall  be  wholly  barred  from  having  afterwards  any  action  or 
suit  at  law  or  equity  against  such  debtors  or  their  representatives;  unless  on 
the  trial  of  such  action,  or  hearing  in  equity,  the  said  creditor  shall  prove  fraud 
in  the  said  debtor  or  debtors,  with  respect  to  the  said  assignment  or  concealing 
his  estate,  real  or  personal,  whether  in  possession,  held  in  trust  or  otherwise. 

15.  The  same  fees  shall  be  allowed  in  all  proceedings  under  this  act,  to  the 
judges  and  officers  of  the  orphans'  court,  as  are  allowed  for  like  services  per- 
formed in  the  settlement  of  accounts  of  executors  or  administrators,  under  the 
laws  of  this  state. 

16.  If  the  assignee  or  assignees  who  have  been  appointed,  and  have  given 
surety  according  to  the  provisions  of  this  act,  should  die  before  the  final  settle- 
ment of  said  estate,  it  shall  be  lawful  for  said  surety  to  proceed  to  the  final 
settlement  of  said  estate,  and  perform  every  duty  the  said  assignee  or  assignees 
could  rightfully  have  performed,  the  said  surety  having  first  given  additional 
surety  for  their  faithful  performance  as  aforesaid. 

17.  In  case  the  said  surety  should  die,  or  reasonable  objections  be  made  by 
^on-i  the  *creditors  against  his  acting  as  aforesaid,  or  refuse  to  act,  the  said 

J  orphans'  court  shall  proceed  to  appoint  some  suitable  person  or  persons 
to  settle  the  same. 

18.  Whenever  the  security  given  by  any  assignee  under  and  by  virtue  of  the 
third  section  of  this  act,  shall  be  insufficient  at  the  time  of  giving  the  same,  or 
shall  afterwards  become  insufficient,  then  it  shall  be  the  duty  of  the  orphans' 
court  of  the  county  in  which  the  assignor  resided  at  the  time  of  making  the 
assignment,  to  order  and  direct  such  assignee  to  give  such  further  or  other 
security  to  the  ordinary,  by  bond  in  the  usual  form,  as  to  the  said  court,  after 
hearing  the  objection  of  creditors  or  persons  concerned,  shall  seem  proper;  and 
if  it  should  appear  upon  examination,  that  any  assignee  hath  embezzled,  wasted 
or  misapplied  all  or  any  part  of  the  estate  assigned  to  him,  or  shall  neglect  or 
refuse  to  give  such  additional  security  as  may  be  ordered,  then,  and  in  every 
such  case,  the  said  court  shall  proceed  to  remove  said  assignee,  and  appoint 
some  suitable  person  or  persons  in  his  stead  to  fulfil  the  trusts  contained  in  the 
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deed  of  assignment,  who  shall  give  bond  with  security  in  manner  aforesaid,  and 
shall  thereupon  have  all  the  power  and  authority  of  the  said  assignee  under  the 
deed  of  assignment,  and  be  subject  to  the  same  duties  and  liabilities;  and  the 
assignee  so  appointed  by  the  orphans' court  shall  have  actions  of  trover,  detinue 
or  cu  the  case  for  such  goods,  chattels,  or  moneys  as  came  to  the  possession  of 
the  assignee  so  removed  as  aforesaid,  and  shall  be  retained,  wasted,  embezzled, 
withheld  or  misapplied,  and  no  satisfaction  made  for  the  same. 

10.  In  all  cases  where  any  debtor,  being  a  tenant,  shall  make  an  assignment 
under  this  act,  all  the  goods  and  chattels  of  such  tenant  on  the  premises,  in  the 
possession  of  such  tenant,  shall  be  first  bound  for  the  payment  of  rent  due  to  his 
landlord;  and  the  said  claim  for  rent  in  favor  of  the  landlord,  not  exceeding  one 
year's  rent,  shall  be  first  paid  and  satisfied  by  the  assignee  out  of  the  goods  and 
chattels  of  the  said  tenant,  which  were  on  the  demised  premises  at  the  time  of 
the  assignment.     (See  2.").) 

20.  If  the  tenant,  his  assignee,  or  any  other  person  or  persons  shall  remove 
any  goods  and  chattels  off  or  from  the  said  demised  premises,  after  the  said 
assignment,  it  shall  and  may  be  lawful  for  the  said  landlord,  at  any  time  within 
forty  days  after  such  removal,  to  seize  the  said  goods  and  chattels,  in  whose 
hands  soever  the  same  may  be  found,  as  a  distress  for  his  said  rent,  and  proceed 
with  the  same  in  the  manner  directed  by  the  act  concerning  distresses,  whether 
the  rent  by  the  terms  of  the  lease  be  due  or  not,  making  a  rebate  on  the  sum 
not  due,  as  is  now,  or  may  hereafter  be  required,  where  a  party  suing  out  exe- 
cution pays  rent  not  due  to  the  landlord. 

Supplement.     Approved  February  12,  1,855.     (Pam.  58.) 

21.  Sec.  1.  The  list  of  creditors,  and  the  statement  of  their  respective  claims, 
directed  by  the  fifth  section  of  the  act,  to  which  this  is  a  supplement,  to  be  filed 
by  the  assignee  or  assignees  of  any  debtor  or  debtors,  at  the  expiration  of  three 
months  from  the  date  of  the  assignment,  with  the  clerk  of  the  court  of  common 
pleas,  shall,  in  case  of  all  assignments  made  after  the  passage  of  this  act,  be  filed 
with  the  surrogate  of  the  county  wherein  the  debtor  or  debtors  resided  at  the 
time  of  making  such  assignment. 

22.  Sec.  2.  It  shall  be  lawful  for  the  assignee  or  assignees,  or  any  creditor  or 
other  person  interested,  by  himself  or  attorney,  to  appear  at  the  next  term  of  the 
orphans'  court  of  the  county  wherein  such  proceedings  have  been  had,  and  to  file 
exceptions  to  the  claim  or  demand  of  any  creditor  exhibited  as  aforesaid ;  and 
said  court  shall  cause  a  notice  to  be  served  on  said  creditor,  said  notice  to  be 
served  in  such  mode  as  the  said  court  may  direct,  and  shall  then  proceed  to  hear 
the  proofs  and  allegations  of  the  parties,  at  the  same  or  any  subsequent  term, 
subject  to  an  appeal  by  any  party  interested,  as  in  other  cases  of  appeal  from 
any  order  of  the  orphans'  court,  if  an  appeal  be  demanded  within  thirty  days 
after  decree  made;  and  in  case  of  such  hearing  before  the  orphans'  court,  the 
evidence  and  proceedings  before  the  orphans'  court,  upon  the  application  of 
either  party,  shall  be  reduced  to  writing  by  the  register  of  the  court. 

*23.  Sec.  3.  It  shall  and  may  be  lawful  for  the  assignee  or  assignees,  r%q* 
or  any  creditor  or  other  person  interested  in  any  account  to  which  excep-  L 
tions  have  been  filed  as  aforesaid,  who  may  desire  a  trial  by  jury,  to  ask  for  and 
demand  such  trial,  whereupon  the  orphans'  court  in  which  such  exceptions  shall 
be  filed  shall  certify  said  exceptions,  and  the  account  excepted  to,  into  the  cir- 
cuit court  of  the  county,  to  be  tried  in  a  summary  way  by  the  jury  before  said 
court,  under  such  rules  as  the  said  court  may  from  time  to  time  prescribe,  and 
the  verdict,  unless  set  aside  by  a  new  trial  granted  by  said  circuit  court,  shall  be 
returned  to  the  said  orphans'  court,  with  the  certificate  of  said  circuit  court,  to 
be  there  proceeded  on  according  to  law. 

24.  Sec.  4.  In  case  of  any  assignment  heretofore  made,  and  whereon  exceptions 
have  been  filed  in  the  court  of  common  pleas,  the  assignee  or  assignees  or  any 
creditor  or  other  person  interested,  shall  desire  a  trial  by  jury  before  the  circuit 
court  as  aforesaid,  it  shall  and  may  be  lawful  for  the  assignee  or  assignees,  cred- 
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itor,  or  other  person  interested,  to  remove  the  exceptions  filed  in  such  case  and 
the  account  excepted  to  into  the  circuit  court  by  rule  entered  in  the  court  of 
common  pleas;  and  the  said  rule,  exceptions,  and  account,  being  certified  into 
the  circuit  court,  shall  give  the  circuit  court  jurisdiction;  and  it  shall  be  its  duty 
to  proceed  and  try  the  validity  of  the  account  and  exceptions,  as  hereinbefore 
provided,  to  be  returned  to  the  said  orphans'  court,  as  also  hereinbefore  provided. 

Supplement.     Approved  March  7,  1856.   (Pam.  166.) 

25.  Sec.  1.  In  all  cases  where  the  assignee  or  assignees  mentioned  in  the  act 
to  which  this  is  a  supplement,  shall  have  failed  to  give  the  notice  prescribed  by 
the  fifth  section  of  said  act,  it  shall  be  lawful  for  the  orphans'  court,  or  any  two 
judges  thereof,  by  their  order,  to  extend  the  time  limited  in  the  fifth  and  eleventh 
sections  of  said  act  not  exceeding  six  months  from  the  date  of  the  assignment, 
and  the  said  order  shall  have  the  same  effect  as  if  the  time  limited  therein  had 
been  fixed  by  said  act. 

A  further  Supplement.     Approved  February  6,  1858.   (Pam.  35.) 

26.  Sec.  1.  In  all  assignments  by  debtors  for  the  benefit  of  creditors,  here- 
after to  be  made,  under  and  by  virtue  of  the  act,  to  which  this  is  a  supplement, 
there  shall  be  reserved  of  the  goods  and  chattels  of  any  such  debtor  having  a 
family,  goods  and  chattels  to  the  value  of  two  hundred  dollars,  and  all  wearing 
apparel,  for  the  use  of  said  debtor  and  his  family,  against  all  creditors,  whether 
the  same  be  reserved  by  the  terms  of  the  said  deed  of  assignment  or  not ;  and 
it  shall  be  the  duty  of  the  assignee  or  assignees,  as  soon  after  the  assignment  is 
executed  as  conveniently  mayjae,  to  cause  a  just  and  true  appraisement  of  the 
debtor's  goods  and  chattels  to  be  made,  under  oath  or  affirmation,  to  be  taken 
before  any  person  authorized  to  administer  an  oath,  by  three  discreet  and  judi- 
cious persons  to  be  selected  by  such  assignee  or  assignees,  at  their  actual  value, 
and  to  set  apart  for  the  use  of  said  debtor  and  his  family  such  of  the  goods  and 
chattels  as  he  may  select  from  such  appraisement,  not  exceeding  in  value  the 
said  sum  of  two  hundred  dollars :  which  said  appraisers  shall  be  allowed  for  their 
services  fifty  cents  each,  to  be  paid  by  the  assignee  or  assignees,  and  allowed  in 
his  or  their  accounts. 

An  Act  for  the  protection  and  relief  of  mechanics  and  laborers.     Approved  March  15,  1855. 

27.  In  all  assignments  of  property  hereafter  to  be  made,  under  and  by  virtue 
of  the  act  entitled  "An  Act  to  secure  to  creditors  an  equal  and  just  division  of 
the  estates  of  debtors,  who  convey  to  assignees  for  the  benefit  of  creditors," 
approved  April  sixteenth,  eighteen  hundred  and  forty-six,  the  wages  of  clerks, 
minors,  mechanics,  and  laborers,  due  at  the  time  of  making  such  assignment,  from 
the  person  or  persons  making  the  same,  shall  be  preferred  debts,  and  shall  be  first 
paid  by  the  assignee  of  such  debtor,  before  any  other  debt  or  claim  shall  be  paid  : 
Provided  nevertheless,  that  such  preferred  debt  shall  not  in  any  case  exceed  the 
sum  of  three  hundred  dollars. 

NOTES. 

A  debtor  about  to  fail,  if  he  makes  no  assignment  under  the  above  act,  may  lawfully  pre- 
fer any  particular  creditor.  The  mere  transfer  of  a  note  to  a  creditor,  is  not  such  an  assign- 
ment; there  must  be  something  of  universality  in  the  assignment;  it  must  be  an  assignment 
of  the  debtor's  estate.     2  South.  738.     4  Hal.  121. 

An  assignment  not  made  for  the  equal  benefit  of  all  the  creditors,  without  preference  for 
any,  is  illegal  and  void.     1  Gr.  326. 

An  assignment  made  in  New  York,  by  a  person  residing  there,  and  which  is  good  there, 
if  it  be  contrary  to  our  law,  will  not  transfer  the  debtor's  personal  property  situate  in  this 
state.     1  Gr.  326. 

Where  an  executor  has  received  money  belonging  to  the  estate,  which  is  mixed  up  with 
his  other  property,  so  that  it  cannot  be  distinguished  from  the  rest,  and  afterwards  makes 
an  assignment,  the  claim  upon  him  in  behalf  of  the  estate  cannot  have  any  preference.  If 
the  property  or  money  in  such  a  case,  can  be  distinguished  from  the  other  property,  it  will 
not  pass  by  the  assignment.     1  Gr.  343. 
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The  orphans'  court  has  not  jurisdiction  to  settle  the  claims  of  creditors;  this  court  settles 
the  accounts  of  the  assignees  after  they  have  paid  the  creditors.     1  Harr.  10 i. 

If  partners  make  an  assignment  of  their  partnership,  and  also  of  their  individual  prop- 
erty, by  the  same  deed,  it  should  be  treated  as  separate  and  distinct  assignments  of  the 
partners  jointly,  and  of  each  individual  separately;  distinct  bonds,  inventories,  advertise- 
ments, and  settlements,  should  be  made  by  the  assignee,  so  as  to  keep  the  partnership  and 
individual  property  and  debts,  separate  and  distinct.     1  Harr.  147. 

The  affidavit  of  the  creditor  to  his  debt,  taken  before  a  justice  of  the  peace  in  another 
state,  is  bad.     lb. 

A  judgment  or  mortgage  creditor  cannot  be  preferred  beyond  the  lien  of  his  security.  A 
judgment  creditor  who  claims  a  dividend,  cannot  afterwards  issue  execution.     1  Harr.  487. 

The  assignee  may  refuse  to  act,  but  the  trust  is  not  thereby  destroyed,  chancery  will 
execute  it.  An  assignee  cannot,  by  destroying  or  surrendering  the  deed,  deprive  the  credi- 
tors of  their  rights,  nor  can  the  grantor  revoke  it.     2  Gr.  C.  R.  131,  397. 

If  a  creditor  claim  under  this  act,  he  will  be  barred  against  bringing  any  suit  for  the  debt, 
in  any  other  state,  and  this  rule  applies  to  a  creditor  who  resides  out  of  this  state.  8  Bar. 
&  Cress.  471.     3  Peters,  R.  471. 

An  assignment  was  held  to  be  valid,  although  the  debtor  had  previously  preferred  some  of 
his  creditors.     2  Dutch.  425. 
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Abate,  death  of  defendant,  not  to  abate,      48 
Affidavit  to  obtain  writ,  1,  40 

agent  may  make,  2 

penalty  for  issuing  without,  3 

Appeal  from  justice,  .  53,  54 

Appearance  of  defendant,  26,  52,  66 

Appraiser,  how  to  act,  6 

compensation  of,  57 

Attachment  against  absconding  debtors,       1 

against  absent  debtors,  40 

against  joint  debtors  and  partners,     42 

how  writ  to  be  executed,  5,  9 

lien  on  property,  7,  8,  67 

proceedings  and  judgment,  25,  68 

when  property  in  two  counties,  46 

notice  of,  11,41,50 

Auditors,  appointment  and  duty,  25 

may  examine  wife  and  others,  29 

may  break  open  houses,  &c,  30 

how  to  sell  property,  35 

may  administer  oaths,  31 

may  institute  suits,  32 

compensation  of,  56 

Bond  on  appearance,  27,  52 

to  obtain  property,  65 

by  creditors,  47 

Claim  to  property,  proceedings,  16-24 

Clerk  to  file  affidavit,  1,  3 

enter  writ  in  book,  4 

give  notice  of  writ,  11,41 

Costs,  who  to  pay,  15,  23 

Corporations,  writs  against,  43 

Constable,  how  to  proceed,  49 

fees  of,  58 

Creditors,  bond  on  receiving  dividend,        47 

residing  out  of  the  state,  59 

to  receive  dividend  and  property,       36 

of  debts  not  due,  38 

neglecting  to  apply,  39 

Creditors  may  enter  rule,  63 

An  Act  for  the  relief  of  creditors  against  absconding  and  absent  debtors. 
Revision— Approved  April  16,  1846.     (R.  S.  48.). 

1.  If  any  creditor  shall  make  oath  or  affirmation  before  any  judge  of  any  of 
the  courts  of  record  of  this  state,  or  justice  of  the  peace  of  any  county  in  the 


Defendant,  appearance  by,  26,  52 

death  not  to  abate  action,  48 

Discontinuance,  when  permitted,  28,  64 

Fees  and  costs,  garnishee,  12 

on  claim  of  property,  22,  24 

if  defendant  appears,  2»"j 

of  auditors,  56 

of  appraisers,  57 

Final  judgment,  68 

Garnishee,  how  sued,  12,  51 

sci.  fa.  against,  34 

Inventory,  how  made,  6 

Jury  to  try  property,  17-21 
Justice  of  the  peace,  proceedings  be- 
fore,                                                 49-52,  CI 

writ  by,  when  superseded,  55 

auditors  may  sue  before,  32 

appeal  allowed,  53 

legacy  may  be  attached,  45 

Notice  of  writ,  11,41 

Perishable  articles  to  be  sold,  68 

Proceeds  of  judgment,  how  applied,  33 

Proceedings  and  judgment,  25 

on  writ,  68 

in  vacation,  69 

Property,  how  attached,  5,  9 

how  bound,  7,  8 

how  kept,  9 

power  to  search  for,  10 

how  to  be  sold,  35,  37 

in  two  counties,  46 

when  to  be  delivered  to  creditors,       65 

Sheriff,  how  to  execute  writs,  5,  9 

to  summon  jury  and  try  claim,  17 

may  issue  subpoenas,  20 

fees,  24 

Wages,  when  and  how  to  be  paid,  69,  70 
Writs,  when  returnable,  63 
when  set  aside,  66,  67 
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same,  that  he  verily  believes  that  his  debtor  absconds  from  his  creditors,  and  is 
not,  to  his  knowledge  or  belief,  resident  in  this  state  at  the  time,  then  it  shall  be 
the  duty  of  the  clerk  of  the  supreme  court,  or  of  any  circuit  court  or  court  of 
common  pleas,  to  issue  a  writ  of  attachment,  to  be  directed  to  the  sheriff  or 
coroner,  as  the  case  may  require,  and  returnable  to  the  next  term,  commanding 
him  to  attach  the  rights  and  credits,  moneys  and  effects,  goods  and  chattels, 
lands  and  tenements  of  such  debtor,  wheresoever  they  may  be  found ;  which  oath 
or  affirmation  shall,  prior  to  the  sealing  of  the  said  writ,  be  delivered  to  the  said 
clerk,  to  be  by  him  filed  in  his  office. 

2.  If  the  said  creditor  be  absent  or  reside  out  of  this  state,  then  his  agent  or 
attorney  may  make  oath  or  affirmation  to  the  above  effect,  and  deliver  the  same 
to  the  said  clerk  to  be  filed,  who  shall  thereupon  issue  such  writ  of  attachment. 

3.  If  any  clerk  shall  seal  such  writ  of  attachment  before  such  oath  or  affirmation 
shall  be  delivered  to  him,  he  shall  forfeit  and  pay  twenty  dollars  to  the  party  in- 
jured, to  be  recovered,  with  costs,  by  action  of  debt,  in  any  court  of  record  of  this 
state  having  cognizance  of  that  sum. 

4.  It  shall  be  the  duty  of  the  clerk  who  shall  issue  or  seal  any  writ  of  attach- 
*ooi  *ment  under  or  by  virtue  of  this  act,  forthwith  to  enter  in  a  book  to  be  by 

J  him  provided  and  kept  for  that  purpose,  the  names  of  the  plaintiff  and 
defendant  in  the  said  writ,  the  sum  or  amount  therein  specified,  and  the  time 
of  issuing  or  sealing  the  same,  to  which  book,  every  person  desiring  to  inspect 
the  same,  shall  have  access  at  all  proper  seasons. 

5.  The  said  writ  of  attachment  shall  be  executed  in  the  following  manner,  that 
is  to  say  :  the  officer  to  whom  it  is  directed  shall  go  to  the  house  or  lands  of  the 
defendant,  or  to  the  person  or  house  of  the  person  in  whose  custody  or  possession 
the  defendant's  property  and  estate  may  be,  and  then  and  there  declare,  in  the 
presence  of  one  credible  person,  at  the  least,  that  he  attaches  the  rights  and  credits, 
moneys  and  effects,  goods  and  chattels,  lands  and  tenements,  of  such  defendant,  at 
the  suit  of  the  plaintiff  in  the  said  writ  named. 

6.  The  said  officer  shall,  with  the  assistance  of  one  discreet  and  impartial  free- 
holder, make  a  just  and  true  inventory  and  appraisement  of  all  the  property  and 
estate  of  the  defendaut,  so  by  him  attached,  and  such  inventory  and  appraisement, 
dated  and  signed  by  himself  and  the  said  freeholder,  shall  annex  to  and  return 
with  the  said  writ;  and  the  said  officer  shall  endorse  on  the  said  writ,  the  true 
time  of  executing  the  same,  and  sign  his  name  thereto. 

7.  The  said  writ  shall  bind  the  property  and  estate  of  the  defendant,  so  as 
aforesaid  attached,  from  the  time  of  executing  the  same. 

8.  It  shall  not  be  lawful  for  any  person  against  whom  any  attachment  shall 
issue,  after  issuing  the  same,  to  give,  grant,  bargain,  sell,  alien,  or  in  any  wise 
convey  any  lands,  tenements,  hereditaments,  or  real  estate,  or  any  interest  therein, 
of  which  he  may  be  seized,  possessed  of,  or  entitled  unto  at  the  time  of  issuing  such 
writ ;  which  said  writ  shall,  immediately  on  the  issuing  thereof,  become  and  remain 
a  lien  on  the  said  lands,  tenements,  hereditaments,  and  real  estate,  as  against  the 
defendant  and  all  persons  claiming  from  or  under  him,  by  virtue  of  any  such  con- 
veyance, until  the  plaintiff  and  such  of  the  creditors  of  the  defendant  as  shall  apply 
under  the  attachment,  shall  be  satisfied  their  just  debts,  or  until  judgment  shall 
be  rendered  against  the  plaintiff  and  creditors  under  the  attachment,  or  the  said 
attachment  be  discontinued ;  and  all  conveyances  made  by  the  defendant,  pending 
the  said  attachment,  shall  be  void  against  the  plaintiff'  in  attachment,  and  the 
creditors  that  shall  become  parties  thereto. 

9.  The  goods,  chattels,  and  personal  estate  so  attached,  shall  remain  in  the  safe 
keeping  and  care  of  the  said  officer,  in  order  to  answer  and  abide  the  judgment  of 
the  court,  unless  the  garnishee,  after  inventory  and  appraisement  thereof,  shall 
enter  into  bond  to  such  officer,  with  two  sureties,  being  freeholders  in  the  county, 
in  double  the  sum  at  which  they  were  appraised,  with  condition  that  the  said  goods, 
chattels,  and  personal  estate,  or  the  full  value  thereof,  to  be  estimated  by  such 
appraisement,  shall  be  forthcoming  to  answer  the  judgment  of  the  said  court. 

10.  To  enable  the  said  officer  fully  to  execute  such  writ  of  attachment,  he  is 
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hereby  authorized  and  required  (having  first  made  demand  and  being  refused),  to 
break  open  any  house,  chamber,  room,  shop,  door,  chest,  trunk,  or  other  place  or 
thing,  where  he  shall  be  Informed  or  have  reason  to  believe  any  money,  goods, 
books  of  account,  bonds,  bills,  notes,  papers  or  writings  of  the  said  defendant 
maybe  deposited,  secreted,  had  or  found. 

11.  On  the  return  of  the  said  writ  of  attachment,  it  shall  be  the  duty  of  the 
clerk  of  the  court  to  give  notice  for  two  months  successively,  in  some  public 
newspaper  circulating  in  this  state,  convenient  to  the  place  where  the  court  is 
held,  of  such  attachment,  and  at  whose  suit,  against  whose  estate,  for  what  sum 
and  from  what  court  the  same  issued. 

12.  The  plaintiff,  notwithstanding  the  garnishee's  denial  of  his  having  any 
moneys,  goods,  chattels  or  effects  of  the  defendant  in  his  custody  or  possession, 
or  of  his  being  indebted  to  him,  may,  if  he  really  believes  that  the  said  garnishee 
hath  such  moneys,  goods,  chattels,  or  effects  in  his  custody  or  possession,  or  that 
he  is  indebted  to  the  defendant,  and  is  in  fear  of  the  said  garnishee's  absconding 
before  judgment  and  execution  can  be  had  against  said  garnishee,  and  shall  make 
oath  or  affirmation  thereof,  and  deliver  the  same  to  the  clerk  as  aforesaid,  institute 
*a  suit  by  capias  ad  respondendum  against  the  said  garnishee,  who  shall  r*n± 
thereon  be  held  to  special  bail;  in  which  suit  the  plaintiff  may  declare  L 
against  the  said  garnishee  for  the  moneys,  goods,  chattels,  or  effects,  so  as  afore- 
said in  his  custody  or  possession,  in  trover  and  conversion,  as  of  such  plaintiff's 
own  proper  moneys,  goods,  chattels  and  effects,  or  if  the  said  garnishee  be  indebted 
to  the  defendant  in  attachment,  then  the  plaintiff  may  declare  for  so  much  money 
had  and  received  by  such  garnishee  to  the  use  of  the  plaintiff,  and,  on  the  trial, 
may  give  the  special  matter  in  evidence,  and  thereupon  the  jury  shall  find  for  the 
said  plaintiff,  and  assess  damages  to  the  full  value  of  the  moneys,  goods,  chattels 
or  effects  so  proved  to  be  in  the  custody  or  possession  of  such  garnishee,  or  to  the 
full  value  of  the  debt  so  due  from  such  garnishee  to  the  defendant  in  attachment; 
on  which  verdict,  judgment  shall  be  given,  with  costs  of  suit,  and  execution  issued 
thereon  against  the  goods  and  chattels,  lands  and  tenements,  and  the  body  of  the 
said  garnishee,  as  is  or  shall  be  bylaw  allowed  in  actions  of  trespass  on  the  case. 

13.  If  any  clerk  shall  seal  such  writ  of  capias  ad  respondendum  against  the 
garnishee  before  such  oath  or  affirmation  shall  be  delivered  to  him,  he  shall  forfeit 
and  pay  twenty  dollars  to  the  party  injured,  to  be  recovered  with  costs,  by  action 
of  debt,  in  any  court  of  record  of  this  state  having  cognizance  of  that  sum. 

14.  The  suit  so  instituted  against  the  said  garnishee,  shall  be  continued  by  the 
court,  without  trial  or  decision,  until  the  action  against  the  defendant  in  attach- 
ment shall  be  adjudicated  upon  and  determined ;  and  if  in  such  action  nothing  shall 
be  found  due  from  the  defeudant  to  the  plaintiff,  then  the  garnishee  shall  recover 
costs  against  the  plaintiff,  notwithstanding  he  maybe  indebted  to  the  defendant 
or  have  the  moneys,  goods,  chattels,  or  effects  of  such  defendant  in  his  custody  or 
possession. 

15.  If  in  the  suit,  so  instituted  against  the  garnishee,  the  plaintiff  shall  be 
nonsuited,  or  shall  discontinue,  or  verdict  and  judgment  shall  be  given  against 
him,  then  the  said  garnishee  shall  recover  costs. 

IB.  If  the  sheriff  or  other  officer  shall,  by  virtue  of  any  writ  of  attachment, 
issued  in  pursuance  of  this  act,  attach  and  take  through  ignorance  or  want  of  proper 
information,  any  goods,  chattels  or  effects  which  shall  be  claimed  by  any  person 
as  his  property,  it  shall  and  may  be  lawful  for  such  sheriff  or  officer  thereupon  to 
summon  and  swear  a  jury  to  inquire  into  and  try  the  right  and  property  thereof; 
and  if  the  jury,  on  such  inquest,  shall  find  the  right  and  property  of  such  goods, 
chattels  or  effects  to  be  in  the  claimant  or  in  any  other  than  the  defendant  in 
attachment,  such  sheriff  or  officer  shall  forthwith  deliver  the  said  goods,  chattels 
or  effects  to  the  person  in  whom  the  property  is  so  found  by  the  inquisition,  or  to 
his  agent  or  attorney;  and  such  sheriff  or  officer  shall  not  be  liable  to  any  prosecu- 
tion for  having  attached  and  taken  the  said  goods,  chattels  or  effects,  through 
ignorance  or  want  of  proper  information. 

IT.  The  sheriff  or  other  officer  serving  an  attachment  shall  not  in  any  case 
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snmmon  a  jury  to  try  the  right  and  property  of  any  goods,  chattels  or  effects 
seized  or  taken  in  attachment,  unless  the  person  claiming  right  and  title  thereto 
shall  exhibit  and  deliver  to  such  sheriff  or  officer  such  claim  in  writing,  specifying 
the  articles  and  property  claimed,  requesting  a  jury  to  be  summoned  to  try  the 
right,  and  agreeing  to  be  bound  by  and  submit  to  the  finding  of  such  jury  in  the 
premises :  Provided  always,  that  the  sheriff  or  other  officer  may,  notwithstanding 
such  claim,  if  directed  so  to  do,  and  sufficiently  indemnified  by  the  plaintiff  in 
attachment  for  so  doing,  refuse  to  summon  such  jury;  but  the  sheriff  or  officer  in 
such  case  may  retain  the  goods,  chattels  and  effects  so  attached,  in  his  hands,  to 
answer  and  abide  the  judgment  of  the  court. 

18.  When  upon  such  claim  of  right  and  title  to  the  property  attached,  the 
sheriff  or  other  officer  shall  proceed  to  summon  a  jury,  he  shall  appoint  the  time 
and  place  of  trial,  and  shall  give  notice  thereof  to  the  plaintiff  in  attachment  and 
to  the  claimant  of  the  property,  which  time  shall  not  be  less  than  ten  days  from 
the  time  such  claim  shall  be  put  in ;  and  the  sheriff  or  other  officer  shall  have 
power  to  administer  the  usual  oath  or  affirmation  to  the  jurors  and  witnesses; 
and  it  shall  be  the  duty  of  the  sheriff  or  officer  before  whom  such  inquest  shall 

.-,  *be  taken,  to  keep  a  correct  minute  of  all  the  proceedings  before  him  had 

-■  in  the  premises  and  to  file  the  same,  together  with  the  inquest  found  by 

the  jury  and  the  claim,  so  as  aforesaid,  put  into  the  property  attached  in  the  office 

of  the  clerk  of  the  court  out  of  which  the  writ  of  attachment  issued,  there  to 

remain  of  record. 

19.  The  sheriff  or  other  officer  upon  reasonable  cause  shown  by  either  party, 
and  upon  such  terms  as  he  may  judge  proper,  may  adjourn  such  trial  and  hear- 
ing from  time  to  time,  as  occasion  may  require. 

20.  The  sheriff  or  other  officer  shall  have  power  to  issue  subpoenas  under  his 
hand  and  seal  for  such  witnesses  as  either  party  may  require ;  which  subpoenas 
may  be  served  as  subpoenas  for  witnesses  in  other  cases  are  required  by  law  to  be 
served,  and  the  witnesses  shall  be  entitled  to  the  same  fees,  and  be  subject  to  the 
same  penalties  as  are  provided  by  law  in  causes  depending  in  the  supreme  court. 

21.  The  jury  to  be  summoned  in  pursuance  of  the  sixteenth  section  of  this  act, 
shall  consist  of  twelve  men  qualified  to  be  jurors  in  other  cases,  all  of  whom  must 
agree  to  the  verdict,  which  shall  be  reduced  to  writing,  aud  signed  by  the  jurors, 
and  the  sheriff  or  officer  before  whom  the  same  shall  be  taken. 

22.  In  case  the  jury  shall  find  that  none  of  the  property  claimed  by  the  person 
putting  in  a  claim  thereto,  belongs  to  such  claimant,  then  such  claimant  shall  pay 
the  costs  of  such  inquiry,  which  shall  be  taxed  by  the  sheriff  or  other  officer  holdiug 
such  inquest,  and  on  neglect  or  refusal  of  such  claimant  to  pay  the  same,  it  shall 
be  lawful  for  the  said  sheriff  or  officer  to  issue  his  warrant  therefor,  to  any  constable 
of  the  county  in  which  such  inquest  shall  have  been  held,  commanding  him  to 
make  the  amount  of  such  costs,  and  the  costs  of  such  warrant,  and  of  executing 
the  same  by  a  levy  upon  and  sale  of  the  goods  and  chattels  of  such  claimant : 
Provided,  that  if  the  claimant  reside  out  of  the  county  in  which  such  attachment 
was  served,  the  sheriff  or  officer  may  require  him  or  them  to  give  security  for 
costs  before  such  sheriff  or  officer  shall  proceed  to  hold  such  inquest  as  aforesaid. 

23.  If  the  jury  shall  find  the  property  claimed,  or  any  part  thereof,  to  belong 
to  the  claimant,  then  the  costs  of  such  inquiry  shall  be  paid  by  the  plaintiff  in 
attachment;  and  in  case  of  his  or  their  neglect  or  refusal  to  pay  such  costs,  the 
same  may  be  recovered  of  him  in  the  same  manner  as  is  provided  for  the  recovery 
of  costs  from  the  claimant  in  the  last  preceding  section:  Provided  always,  that 
the  plaintiff  in  attachment,  in  case  he  has  to  pay  such  costs,  shall  be  entitled  to 
be  repaid  the  same  out  of  the  estate  of  the  defendant  in  attachment,  before  any 
division  or  distribution  shall  be  made  thereof  to  or  among  the  creditors. 

24.  The  following  fees  shall  be  allowed  and  taxed  for  the  services  required  by 
this  act,  on  such  trial  of  right  and  property,  aud  no  more,  that  is  to  say  : 

To  the  sheriff  for  summoning  the  jury,  one  dollar. 
For  swearing  the  jury,  twenty-five  cents. 
For  swearing  each  witness,  five  cents. 
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For  drawing  the  inquest,  one  dollar. 

For  keeping  a  minute  of  the  proceedings,  fifty  cents. 

For  every  subpoena  issued  by  him,  ten  cents. 

For  a  warrant  for  costs  when  actually  issued,  twenty-five  cents. 

To  the  constable  for  executing  the  warrant,  fifty  cents. 

To  the  jurors  each,  twenty-five  cents. 

To  the  clerk  of  the  county  for  filing  the  claim,  sheriff's  minutes  and  inquest, 
twenty-five  cents;  and  for  a  copy  thereof  when  required,  at  the  rate  of  eight 
cents  a  folio. 

25.  The  court  on  return  of  such  writ  of  attachment,  is  hereby  empowered  and 
required  to  appoint  three  honest,  discreet,  and  fit  persons  to  audit  and  adjust  the 
demands  of  the  plaintiff,  and  of  so  many  of  the  defendant's  creditors  as  shall  have 
applied  to  the  court  for  that  purpose,  or  to  the  auditors  before  they  shall  have 
made  their  report;  and  it  shall  be  the  duty  of  the  said  auditors  or  any  two  of 
them,  to  ascertain  the  sum  due  to  the  plaintiff  and  to  each  of  the  creditors  afore- 
said, and  to  make  their  report  thereof  in  writing  under  their  hands,  to  the  first  or 
second  term  thereafter  as  the  case  may  require ;  which  report  shall  be  filed  by  the 
clerk,  and  shall,  the  third  term  (including  the  term  to  which  the  writ  was  returned) 
be  made  absolute  and  judgment  entered  thereon:  Provided  always,  that  such 
*defendant  shall  have  been  thrice  called  in  each  of  the  said  terms  and  have  r*ofi 
made  default,  and  that  every  such  calling  and  default  shall  be  entered  by  ■- 
the  clerk  in  the  minutes  of  the  court.     (See  68.) 

26.  If  the  defendant  appear  in  any  of  the  three  terms  aforesaid,  and  accept  of 
a  declaration  at  the  suit  of  every  or  any  one  of  the  said  creditors,  and  enter  into 
bond  as  directed  in  the  next  section  of  this  act,  then  the  said  writ  of  attachment, 
report,  and  all  the  proceedings  thereon,  shall,  as  to  the  suit  wherein  such  appear- 
ance is  entered,  be  set  aside ;  and  if  such  appearance  be  entered  to  the  suit  of  the 
plaintiff  in  attachment,  then  the  costs  which  shall  have  accrued  on  such  attach- 
ment, shall  abide  the  event  of  such  suit.     (See  66.) 

27.  If  the  defendant  appear  to  any  attachment,  he  shall  enter  into  bond  with 
one  or  more  sufficient  sureties,  being  resident  in  this  state,  in  case  the  attachment 
shall  have  been  issued  out  of  the  supreme  court,  and  in  case  the  attachment  shall 
have  been  issued  out  of  the  circuit  court  or  court  of  common  pleas,  then  in  the 
county  in  which  such  court  shall  be  held ;  which  bond  shall  be  approved  of  by 
the  court,  and  shall  be  given  to  the  sheriff  of  the  county,  in  ease  the  attachment 
shall  issue  out  of  any  circuit  court  or  court  of  common  pleas,  and  to  such  sheriff 
as  the  court  shall  direct,  in  case  the  attachment  shall  issue  out  of  the  supreme  court; 
which  bond  the  sheriff  is  hereby  required  to  take  in  his  own  name  in  double  the 
amount  of  the  personal  property  attached,  conditioned  for  the  return  of  the  goods 
and  chattels,  rights  and  credits,  moneys  and  effects,  seized  and  taken  by  virtue 
of  such  writ  of  attachment,  in  case  judgment  shall  be  rendered  for  the  plaintiff; 
and  the  said  sheriff  shall,  in  case  of  a  breach  of  such  condition,  on  application 
of  the  plaintiff  or  any  applying  creditor  of  the  said  debtor,  assign  the  said  bond 
without  fee  or  reward  to  such  person  as  the  court  shall  direct,  to  be  prosecuted 
for  the  benefit  of  the  plaintiff  and  such  creditors  as  shall  have  applied  to  the  court 
or  auditors  under  such  attachment,  in  conformity  to  this  act.     (See  66,  67.) 

28.  The  plaintiff  in  such  attachment  shall  not  be  permitted  to  discontinue  the 
same,  without  the  consent  of,  or  satisfaction  made  to,  each  of  the  said  creditors 
who  shall  have  applied  to  the  court,  or  auditors  as  aforesaid.     (See  64.) 

29.  For  the  better  discovery  of  property  and  detection  of  fraudulent  prac- 
tices, it  shall  and  may  be  lawful  for  the  said  auditors,  or  any  two  of  them,  to 
issue  their  warrant,  under  their  hands  and  seals,  commanding  the  sheriff  of  the 
proper  county,  or  any  constable  in  the  same,  to  bring  before  them,  at  a  certain 
time  and  place  therein  specified,  the  wife  of  such  defendant,  or  any  other  person, 
and  him  or  her,  by  word  of  mouth  or  interrogatories  in  writing,  to  examine,  on 
oath  or  affirmation,  which  the  said  auditors,  or  any  two  of  them,  are  hereby 
authorized  to  administer,  touching  all  matters  relating  to  the  trade,  dealings, 
moneys,  debts,  effects,  rights,  credits,  lands,  tenements,  property,  and  estate  of 


40  ATTACHMENT. 

the  said  defendant,  and  his  secret  grants,  or  fraudulent  transfer  or  conveyance  of 
the  same ;  and  if  any  person  shall  refuse  to  be  sworn  or  examined  by  or  before 
the  said  auditors,  or  any  two  of  them,  touching  any  matter  herein  directed,  then 
such  person,  so  offending,  is  hereby  declared  to  be  guilty  of  a  contempt  of  the 
authority  of  the  court  which  appointed  the  said  auditors,  and  shall,  by  the  said 
court,  be  proceeded  against  accordingly. 

30.  The  said  auditors,  or  any  two  of  them,  are  hereby  empowered  to  issue  their 
warrant,  under  their  hands  and  seals,  commanding  the  sheriff  of  the  proper 
county,  or  any  constable  in  the  same,  to  break  open  (having  first  made  demand 
and  been  refused)  any  house,  chamber,  room,  shop,  door,  trunk,  chest,  or  other 
place  or  thing,  where  they  shall  have  reason  to  believe  any  moneys,  goods, 
chattels,  books  of  account,  bonds,  bills,  notes,  papers  or  writings  of  the  said 
defendant  may  be  deposited,  secreted,  had,  or  found,  and  to  seize  and  inventory 
the  same,  and  make  report  thereof  to  the  court  at  the  then  next  term  ;  and  if  any 
person  resist  the  execution  of  the  said  warrant,  he  shall  be  guilty  of  a  contempt 
of  the  authority  of  the  court  which  appointed  the  said  auditors,  and  shall  be 
proceeded  against  accordingly  by  the  said  court. 

31.  The  said  auditors,  or  any  one  of  them,  two  at  least  being  present,  shall  have 
power  to  administer  oaths  or  affirmations  to  all  witnesses  that  may  be  produced 
before  them  in  support  of  or  in  opposition  to  any  claims  or  demands  that  may  be 
*37~l  *Put  *n  by  tne  plaintiff  in  attachment  or  by  any  other  person  or  persons 

J  claiming  to  be  creditors  of  the  defendant  in  attachment. 

32.  Whenever  the  said  auditors  or  any  two  of  them  shall  have  reason  to  be- 
lieve that  any  person  or  persons  are  indebted  to  the  defendant  in  attachment,  in 
any  sum  of  money,  not  exceeding  one  hundred  dollars  on  book  account,  promis- 
sory note  or  otherwise,  it  shall  and  may  be  lawful  for  such  auditors  to  institute 
a  suit,  by  summons,  before  any  justice  of  the  peace,  in  the  name  of  the  defendant 
in  attachment,  but  for  their  use  as  such  auditors,  against  the  person  or  persons 
so  by  them  believed  to  be  indebted  as  aforesaid  to  the  defendant  in  attachment, 
for  the  recovery  thereof;  which  suit  so  commenced,  shall  not  be  discontinued  or 
dismissed  without  the  consent  of  the  said  auditors,  but  shall  proceed  to  trial  and 
judgment,  in  the  same  manner  as  if  the  plaintiff  named  therein,  was  personally 
present  conducting  the  same  :  Provided  ahoays,  that  the  defendant  in  such  suit 
shall  be  entitled  to  all  just  set-offs,  in  the  same  manner  as  he  would  be,  if  the 
plaintiff  in  such  suit  was  prosecuting  the  same  in  person,  for  his  own  use. 

33.  If  judgment  shall  be  given  in  any  such  suit  as  aforesaid,  for  the  plaintiff 
therein,  the  money  thereby  recovered,  whether  collected  by  execution  or  other- 
wise, shall  be  paid  to  the  said  auditors  in  attachment,  to  be  by  them  disposed  of 
according  to  law;  and  if  judgment  shall  pass  against  the  plaintiff  in  such  suit, 
the  said  auditors  shall  pay  the  costs  of  such  suit,  and  shall  be  allowed  to  retain  the 
same  out  of  any  moneys  or  effects  that  may  come  to  their  hands  as  such  auditors. 

34.  Where  judgment  on  the  report  of  the  auditors  shall  be  entered  against 
the  defendant  by  default,  a  scire  facias  shall  (except  only  as  is  hereinbefore  men- 
tioned) issue  against  the  garnishee,  to  appear  at  the  next  term  after  entry  of 
such  judgment,  and  show  cause  why  the  plaintiff  should  not  have  execution  of 
the  money  so  as  aforesaid  due  by  him  to  the  defendant  and  in  his  hands,  or  the 
value  of  the  goods  and  chattels  of  the  defendant,  which  were  in  the  custody  or 
possession  of  such  garnishee  at  the  time  of  executing  the  writ  of  attachment; 
and  if  the  garnishee  shall  appear  at  the  return  of  the  said  scire  facias,  and  on 
oath  or  otherwise,  to  the  satisfaction  of  the  plaintiff,  confess  the  amount  of  the 
debt  due  from  him  to  the  defendant  or  the  true  value  of  the  defendant's  goods 
and  chattels,  which  were  as  aforesaid  in  his  custody  or  possession,  and  tender 
the  same  to  the  plaintiff,  and  he  accept  thereof,  then  he,  the  said  garnishee, 
shall,  by  the  judgment  of  the  court,  be  acquitted  and  discharged  from  the  debt, 
or  goods  and  chattels  aforesaid,  with  costs;  and  if  the  said  scire  facias  having 
been  returned  served,  or  in  case  no  service  thereof  can  be  made,  having  been 
published  as  prescribed  by  law,  the  garnishee  shall  not  appear,  confess  and 
tender  as  aforesaid,  then  judgment  shall  be  entered  against  such  garnishee  by 
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default,  and  a  writ  of  inquiry  shall  be  awarded  to  the  sheriff  or  other  officer,  to 
inquire  and  certify  to  the  court,  by  the  oath  or  affirmation  of  twelve  good  and 
lawful  men  of  his  bailiwick,  the  amount  of  the  debt  due  from  such  garnishee,  or 
the  value  of  the  goods  and  chattels  so  as  aforesaid  in  his  custody  or  possession, 
and  on  the  return  of  such  inquisition,  judgment  shall  be  entered  against  the  said 
garnishee  for  the  sura  so  found  and  certified  with  costs ;  aud  if  the  garnishee 
shall  appear  at  the  return  of  the  said  scire  facias,  and  plead  thereto,  that  he  had 
no  goods  or  chattels  of  the  defendant  in  his  custody  or  possession,  either  at  the 
time  of  executing  the  writ  of  attachment,  or  at  any  time  since,  or  that  he  was 
not  indebted  to  the  defendant,  and  the  plaintiff,  on  trial,  shall  prove  that  he  was 
indebted,  then  the  jury  shall  find  for  the  plaintiff,  and  assess  damages  to  the 
amount  or  value  of  such  debt,  goods  or  chattels,  with  costs,  and  judgment  shall 
be  entered  accordingly,  and  execution  awarded  against  the  goods  and  chattels, 
lands  and  tenements,  and  also  the  person  of  the  said  garnishee;  but  if  the  jury 
find  for  the  garnishee,  then  he  shall  recover  costs  against  the  plaintiff  and  have 
execution  for  the  same. 

35.  Where  judgment,  on  the  report  of  the  said  auditors,  shall  be  entered 
against  the  said  defendant  by  default,  the  said  auditors,  or  any  two  of  them, 
may,  by  virtue  of  an  order  of  court  for  that  purpose,  make  sale  and  assurance 
of  the  goods  and  chattels,  lands  and  tenements,  of  the  said  defendant,  which 
were  attached  and  taken  as  aforesaid,  or  such  part  thereof  as  shall  bo  necessary 
to  satisfy  the  debts  of  the  plaintiff,  and  the  creditors  who  may  have  applied 
agreeably  to  the  directions  *of  this  act;  but  notice  of  the  sale  of  such  p3g 
goods  and  chattels,  shall  be  set  up  at  five  of  the  most  public  places  in  the 
county,  and  be  advertised  in  some  one  of  the  newspapers  circulating  in  this 
state,  for  the  space  of  thirty  days  prior  to  such  sale ;  nor  shall  any  sale  of  such 
lands  or  tenements  be  made  in  less  than  twelve  months  from  the  time  of  execu- 
ting the  writ  of  attachment,  nor  of  any  goods  or  chattels,  till  judgment  be  ob- 
tained against  the  defendant  as  aforesaid,  unless  they  be  of  a  perishable  nature, 
and  then  the  court  may,  on  the  return  of  the  said  writ,  or  at  any  other  time 
before  judgment,  order  the  said  auditors,  or  any  two  of  them,  to  sell  such  perish- 
able goods  or  chattels ;  in  which  case  advertisements  set  up  for  the  space  of 
five  days  prior  to  the  time  of  sale,  in  four  of  the  most  public  places  in  the  town- 
ship, precinct  or  ward,  shall  be  sufficient. 

36.  When  the  goods  and  chattels,  lands  and  tenements,  of  the  said  defendant 
shall  be  sold  as  aforesaid,  then  it  shall  be  the  duty  of  the  said  auditors  or  any 
two  of  them,  to  cause  public  notice  to  be  given  in  one  or  more  of  the  newspapers 
circulating  in  this  state,  requiring  a  meeting  of  the  plaintiff  and  creditors,  who 
may  have  applied  agreeably  to  the  directions  of  this  act,  at  a  certain  time  and 
place  in  the  said  notice  to  be  specified,  which  time  shall  not  be  less  than  six  nor 
more  than  ten  weeks  after  such  notice  given,  for  the  purpose  of  making  distribu- 
tion of  the  moneys  arising  from  such  sale ;  at  which  meeting  or  other  subse- 
quent meeting,  to  be  continued  by  adjournment,  if  necessary,  the  said  auditors 
or  any  two  of  them,  shall  distribute  among  the  said  plaintiff  and  creditors 
equally,  and  in  a  ratable  proportion,  according  to  the  quantum  or  amount  of 
their  respective  debts,  as  ascertained  by  the  said  report  and  the  judgment  thereon, 
all  the  moneys  arising  from  the  sale  of  the  said  goods  and  chattels,  lands  and 
tenements,  first  deducting  legal  costs  and  charges ;  and  if  the  said  moneys  be 
not  sufficient  to  satisfy  the  said  debts,  then  the  said  auditors,  or  any  two  of  them, 
shall  assign  to  the  said  plaintiff  and  creditors,  the  choses  in  action,  rights  and 
credits  of  the  said  defendant,  in  proportion  to  their  respective  debts,  so  as  afore- 
said ascertained;  which  assignment  shall  vest  the  property  and  interest  of  the 
said  defendant  in  such  assignee,  so  as  he  may  sue  for  and  recover  the  same  in 
his  own  name  and  for  his  own  use ;  and  in  the  said  distribution  and  assignment, 
no  preference  shall  be  allowed  to  debts  due  on  specialties;  and  further,  the 
moneys  so  distributed,  as  also  the  moneys  which  may  be  received  by  virtue  of 
such  assignment,  shall  operate  as  payment  of  such  debt,  in  whole  or  in  part,  as 
the  case  may  be ;  and  the  said  auditors  are  hereby  directed  to  make  report  of 
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such  distribution,  assignment  and  other  proceedings  under  this  section,  to  the 
court  at  the  next  term,  in  order  that  the  same  may  be  filed  in  the  clerk's  office. 

37.  Every  grant,  bargain,  sale,  assignment,  transfer,  assurance,  alienation  and 
conveyance,  made  by  the  said  auditors  or  any  two  of  them,  under  or  by  virtue  of 
this  act,  shall  be  as  good  and  effectual  in  law  as  if  executed  by  the  said  defend- 
ant, at  and  before  the  time  when  such  attachment  became  a  lien  upon  the  estate, 
real  or  personal,  so  sold,  assigned  or  conveyed. 

38.  Any  creditor,  whose  debt  is  not  due,  may  apply  to  the  court  or  auditors 
in  the  same  manner  as  if  it  were  due,  and  thereupon  shall  be  admitted  and  con- 
sidered as  a  creditor  under  this  act,  and  shall  receive  a  dividend  of  the  defend- 
ant's estate  in  proportion  with  the  other  creditors,  deducting  only  a  rebate  of 
legal  interest  for  what  he  shall  receive  on  such  debt,  to  be  computed  from  the 
actual  payment  thereof  to  the  time  such  debt  would  have  become  due. 

39.  If  any  creditor,  whether  his  debt  be  due  or  not,  shall  neglect  or  refuse  to 
apply  to  the  court  or  auditors  in  the  manner  prescribed  by  this  act,  he  shall  not 
be  entitled  to  any  dividend  or  distributive  share ;  but  all  the  moneys  arising 
from  the  sale  of  the  defendant's  goods  and  chattels,  lands  and  tenements,  shall  be 
distributed  among,  and  his  choses  in  action,  rights  and  credits,  shall  be  assigned 
to  such  of  the  creditors  as  shall  have  duly  applied  to  the  said  court  or  auditors. 

40.  And  whereas,  debtors,  who  reside  out  of  this  state,  may  have  property 
sufficient  within  the  same  to  pay  their  debts  or  some  part  thereof,  therefore  the 
rights  and  credits,  moneys  and  effects,  goods  and  chattels,  lands  and  tenements 
of  every  debtor,  who  may  reside  out  of  this  state,  shall  be  liable  to  be  attached, 
taken,  proceeded  against,  sold,  assigned,  transferred  and  conveyed  for  the  pay- 
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ment  of  his  debts,  *in  the  like  manner,  as  nearly  as  may  be,  as  the  rights 


and  credits,  moneys  and  effects,  goods  and  chattels,  lands  and  tenements 
of  other  debtors  are  made  liable  by  this  act :  Provided,  that  instead  of  the  oath 
or  affirmation  hereinbefore  mentioned,  the  applicant  for  such  writ  of  attach- 
ment shall,  before  the  sealing  thereof,  make  oath  or  affirmation,  (which  shall  be 
filed  in  the  office  of  the  clerk  of  the  court  out  of  which  the  same  shall  be  issued) 
before  any  judge  or  justice  aforesaid,  that  the  person  against  whose  estate  such 
attachment  is  to  be  issued,  is  not,  to  his  knowledge  or  belief,  resident  at  that 
time  in  this  state,  and  that  he  owes  to  the  plaintiff  a  certain  sum  of  money, 
specifying,  as  nearly  as  he  can,  the  amount  of  the  debt  or  balance. 

41.  It  shall  be  the  duty  of  the  court  out  of  which  any  attachment  may  issue, 
against  any  debtor  or  debtors  who  reside  out  of  this  state,  to  order  the  clerk  of 
such  court  to  cause  notice  of  the  issuing  such  attachment,  and  at  whose  suit, 
against  whose  estate,  for  what  sum,  and  when  returned,  to  be  published  in  such 
one  or  more  of  the  newspapers  in  this  state  as  said  court  shall  direct,  for  the 
space  of  three  months ;  and  judgment  shall  not  be  entered  in  such  cases,  until 
proof  to  the  satisfaction  of  said  court  shall  be  made  of  such  publication. 

42.  Where  two  or  more  are  jointly  bound  or  indebted,  either  as  joint  obligors, 
partners,  or  otherwise,  the  writ  of  attachment  may  be  issued  against  the  separate 
or  joint  estate,  or  both,  of  such  joint  debtors,  or  any  of  them,  either  by  his  or 
their  proper  name  or  names,  or  by  the  name  or  style  of  the  partnership,  or  by 
whatever  other  name  or  names  such  joint  debtors  shall  be  generally  known  and 
distinguished  in  this  state,  or  against  the  heirs,  executors  or  administrators  of 
them  or  any  of  them ;  and  the  estate  so  attached,  whether  it  be  separate  or  joint, 
shall  be  liable  to  be  sold  or  assigned  for  the  payment  of  such  joint  debt. 

43.  The  writ  of  attachment  may  be  issued  against  any  absconding  or  absent 
female,  or  against  any  corporation  or  body  politic  not  created  or  recognised  by 
the  laws  of  this  state,  in  all  cases  in  which  such  writ  may  lawfully  issue  against 
an  absconding  or  absent  male. 

44.  The  writ  of  attachment  may  be  issued  against  the  heir  or  devisee  of  any 
deceased  debtor,  in  all  cases  in  which  the  writ  might  lawfully  have  been  issued 
against  such  debtor  in  his  lifetime ;  and  all  lands,  tenements,  hereditaments  and 
real  estate,  descended  from  or  devised  by  such  deceased  debtor  to  the  heir  or 
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devisee  against  whom  ^he  attachment  is  issued,  may  be  attached  and  taken  by 
virtue  of  the  said  writ. 

4.").  Any  legacy  or  distributive  share  of  an  estate  in  the  hands  of  the  executor 
or  administrator,  may  be  attached  and  taken  by  virtue  of  an  attachment  issued 
in  pursuance  of  this  act  against  the  legatee  or  next  of  kin. 

46.  In  cases  where  the  lands,  tenements,  hereditaments  or  real  estate,  or  the 
goods  and  chattels,  rights  and  credits,  moneys  and  effects,  of  any  absconding  or 
absent  debtor  or  debtors,  shall  be  situate  or  found  in  two  or  more  counties  in  this 
state,  it  shall  be  lawful  to  issue  a  writ  of  attachment  out  of  the  supreme  court 
into  each  county  in  which  such  real  or  personal  property  shall  be  situate  or 
found  ;  in  which  case  but  one  set  of  auditors  shall  be  appointed,  who  shall  have 
the  same  power  and  authority  over  the  said  real  and  personal  property  of  such 
absconding  or  absent  debtor  or  debtors  in  securing,  selling  and  disposing  thereof, 
as  though  the  same  should  be  situate  or  found  in  one  county  only,  and  the  said 
auditors  shall  be  governed  as  to  the  same,  in  all  respects  as  is  directed  in  other 
cases  by  this  act. 

47.  Xo  plaintiff  or  other  creditor,  shall  receive  any  dividend  or  assignment  as 
aforesaid  by  virtue  of  this  act,  until  he  shall  have  entered  into  bond  to  the 
defendant  with  one  or  more  sureties,  being  freeholders  and  residents  in  this  state, 
to  be  approved  by  the  court  or  by  the  auditors,  or  any  two  of  them,  in  double 
the  sum  so  to  be  received  or  assigned,  with  condition  that  he  shall  appear  to 
any  suit  that  may  be  brought  against  him  by  the  said  defendant  within  one  year 
next  after  the  date  of  the  said  bond,  and  shall  pay  unto  such  defendant  any  sum 
of  money  which,  by  the  judgment  or  decree  of  the  court,  shall  appear  to  have 
been  received  by  him  and  not  due  or  owing,  with  costs  of  suit;  which  bond  shall 
be  filed  by  the  clerk  for  the  benefit  of  the  said  defendant. 

*48.  If  any  defendant  shall  die  after  the  return  day  of  the  writ  of  attach-  r*j.A 
ment,  the  said  action  shall  not  be  thereby  abated  or  discontinued,  but  the  ■- 
same  shall  be  carried  on  to  judgment,  sale,  transfer,  distribution  and  final  de- 
termination, as  if  such  death  had  not  intervened  and  the  defendant  had  been 
alive  ;  and  all  proceedings  and  deeds  which  shall  be  had  and  made  in  such  case, 
are  hereby  declared  to  be  as  valid  and  effectual  in  law  as  if  they  were  had  and 
made  in  the  lifetime  of  such  defendant.  And  the  bond  entered  into  pursuant 
to  the  preceding  section  may,  notwithstanding  the  death  of  such  defendant,  be 
prosecuted  in  his  name  to  judgment  and  effect  in  the  same  manner  as  if  he  were 
living. 

49.  Any  justice  of  the  peace  within  this  state,  on  application  made  and  affi- 
davit filed  before  him  to  the  purpose  aforesaid,  shall,  and  he  is  hereby  required 
to  issue  out  of  the  court  for  the  trial  of  small  causes,  an  attachment  under  his 
hand  and  seal,  for  any  sum  not  exceeding  fifty  dollars  (see  61),  directed  to  a 
constable,  who  shall  execute  the  same  in  manner  aforesaid,  on  the  effects,  rights 
and  credits  of  the  defendant;  and  upon  the  return  of  such  attachment,  the  said 
justice  shall  appoint  a  day  for  the  hearing  of  the  said  cause,  not  less  than  twenty 
days  from  the  issuing  of  the  said  writ;  on  or  before  which  day  so  appointed,  the 
plaintiff  in  the  said  attachment  shall  file  a  copy  of  his  account  or  state  of 
demand ;  and  if  the  creditor  shall  make  sufficient  proof  of  the  debt  due  to  him, 
the  said  justice  shall  give  judgment  therein  for  the  plaintiff,  and  award  his  execu- 
tion thereof  to  the  constable  against  the  effects  of  the  defendant,  as  in  other  cases 
cognizable  before  a  justice,  but  the  effects  of  the  defendant  thereon  taken  shall 
not  be  sold  in  less  than  three  mouths  (unless  the  same  are  perishable)  to  the  end 
that  the  debtor  or  his  friend  may  redeem  the  same;  and  in  the  meantime  the 
same  shall  be  inventoried  and  safely  kept  in  such  manner  as  the  justice  shall 
direct. 

50.  It  shall  be  the  duty  of  the  plaintiff  forthwith  after  the  issuing  of  such 
attachment,  to  advertise  in  three  of  the  most  public  places  in  the  county,  that  an 
attachment  has  been  taken  out  from  such  justice  against  such  absconding  or  ab- 
sent debtor,  in  order  that  any  person  having  a  greater  demand  against  such 
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debtor  than  is  cognizable  before  a  justice  of  the  peace,  may  have  an  opportunity 
to  take  out  an  attachment  for  the  recovery  of  the  same. 

51.  The  plaintiff  in  such  attachment  may  proceed  against  the  garnishee,  as 
hereinbefore  provided;  and  if  he  shall  make  sufficient  proof  of  the  debt  due  to 
him,  and  also  of  the  effects,  rights  or  credits  in  the  hands  of  the  garnishee,  the 
said  justice  shall  give  judgment  therein  for  the  plaintiff,  and  award  and  issue  his 
execution  thereof  to  the  constable,  against  the  garnishee,  as  in  other  cases  cog- 
nizable before  a  justice ;  and  if  the  plaintiff  shall  not  make  sufficient  proof  of  the 
effects,  rights  or  credits  in  the  hands  of  the  garnishee,  he  shall  pay  the  garnishee 
his  costs,  and  if  need  be,  the  justice  shall  issue  his  execution  against  the  plaintiff 
for  the  same. 

52.  It  shall  be  lawful  for  the  defendant  in  any  attachment  issued  by  a  justice 
of  the  peace,  on  or  before  the  day  appointed  for  the  hearing  of  the  said  cause,  to 
cause  his  appearance  to  be  entered,  by  filing  with  the  said  justice,  a  bond  to  the 
plaintiff,  executed  by  one  or  more  sufficient  sureties,  being  freeholders  and  resident 
in  the  county  in  which  such  attachment  shall  issue,  in  double  the  value  of  the 
property  attached,  conditioned  for  the  due  and  safe  return  of  the  goods  and 
chattels,  rights  and  credits,  moneys  and  effects  seized  and  taken  by  virtue  of  such 
writ  of  attachment,  in  case  judgment  shall  be  rendered  for  the  plaintiff;  which 
said  bond  shall  be  approved  by  the  said  justice,  and  filed  by  him  for  the  use  and 
benefit  of  the  plaintiff;  and  thereupon  the  property  attached  shall  be  restored 
to  the  defendant  and  released  from  the  lien  of  the  said  attachment. 

53.  After  filing  the  said  bond,  the  said  defendant  shall  file  his  plea,  copy  of 
account  or  set-off,  if  any  he  have ;  and  the  said  cause  shall  and  may  be  adjourned 
and  conducted  in  all  things  in  like  manner,  as  if  the  same  had  been  commenced 
by  summons,  under  the  act  entitled  "An  act  constituting  courts  for  the  trial  of 
small  causes ;"  and  either  party  may  appeal  from  the  said  judgment,  in  like  man- 
ner, in  every  respect,  as  if  the  said  suit  had  been  commenced  by  summons  under 
the  said  last  mentioned  act. 

54.  From  any  judgment  rendered  by  a  justice  of  the  peace  for  or  against  a 
*4.1 1  *SarQishee  in  attachment,  under  and  by  virtue  of  the  fifty-first  section  of  this 

J  act,  either  party  may  appeal  in  like  manner  in  all  things  as  from  the  judg- 
ment of  a  justice  under  the  act  entitled  "An  act  constituting  courts  for  the  trial 
of  small  causes." 

55.  Any  writ  of  attachment  against  any  absconding  or  absent  debtor,  which 
maybe  issued  out  of  the  supreme  court  or  any  circuit  court  or  court  of  common 
pleas,  shall  be  a  supersedeas  to  all  attachments  issued  by  a  justice  of  the  peace, 
undetermined  at  the  time  of  serving  the  said  writ;  and  it  shall  and  may  be  lawful 
for  the  sheriff  or  his  deputy,  to  take  into  his  possession  all  goods  and  chattels 
attached  by  the  constable,  as  fully  to  all  intents  and  purposes,  as  if  the  attachment 
issued  by  the  justice  had  not  been  served,  and  the  plaintiffs  in  said  attachments 
shall  be  entitled  to  their  several  debts,  with  the  costs  that  may  have  accrued,  in 
proportion  with  the  other  creditors,  as  is  before  in  this  act  mentioned  and  directed  : 
Provided  always,  that  no  constable  shall  be  obliged  to  remove  any  goods  taken 
into  his  custody  by  virtue  of  any  attachment,  after  the  same  shall  have  been  seized 
and  attached  by  the  sheriff. 

56.  The  said  auditors  shall  be  allowed  a  reasonable  compensation  for  their 
services,  to  be  taxed  by  one  of  the  judges  of  the  court,  and  paid  out  of  the  defend- 
ant's estate. 

57.  The  freeholder  who  may  be  employed  by  any  sheriff  to  make  an  inventory 
and  appraisement  of  the  property  attached,  pursuaut  to  the  sixth  section  of  this 
act,  shall  be  entitled,  for  such  service,  to  the  sum  of  one  dollar  ;  and  if  employed 
more  than  one  day  in  such  service,  then  at  the  rate  of  one  dollar  a  day ;  and  the 
freeholder  employed  by  any  constable  to  perform  the  like  service  under  an  attach- 
ment issued  by  a  justice  of  the  peace,  shall  be  entitled  to  fifty  cents  therefor  and 
no  more;  which  compensation  shall  be  paid  by  the  said  officers  to  the  freeholders 
employed  by  them  respectively,  for  the  purpose  aforesaid;  and  shall  be  allowed 
to  the  said  officers,  in  addition  to  their  other  fees,  for  serving  the  said  writs. 
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58.  There  shall  be  allowed  to  the  justice  for  issuing  an  attachment  and  record- 
ing the  return  thereof  thirty-five  cents,  for  a  summons  against  a  garnishee  twenty 
cents,  and  to  the  constable  for  serving  a  writ  of  attachment  sixty  cents;  there 
shall  also  be  allowed  to  the  justice  and  constable  for  all  other  services  performed 
under  this  act,  the  same  fees  as  are  allowed  by  law  for  the  like  services  in  other 
cases  in  the  court  fur  the  trial  of  small  causes. 

59.  Any  creditor  residing  out  of  this  state,  shall  be  entitled  to  all  the  privi- 
leges and  benefits  of  this  act. 

60.  This  act  shall  be  construed  in  all  courts  of  judicature  in  the  most  liberal 
manner  for  the  detection  of  fraud,  the  advancement  of  justice  and  the  benefit  of 
creditors.  / 

Supplement.     Approved 'Fet>rj*n.'ry  19,  1852.     (Pam.  02.) 

61.  Sec.  1.  So  much«ff  the  forty-Tiinth  section  of  the  act,  entitled  "An  act 
for  the  relief  of  creditors  against  absconding  and  absent  debtors.'*  approved  April 
sixteenth,  eighteen  hundred  and  fotfy-six,  as  limits  and  restricts  auy  justice  of  the 
peace  from  issuing  offt  of  theWrftCfor  the  trial  of  small  causes  an  attachment  for 
any  sum  not  exceeding  fifty  dollars,  be,  and  the  same  is  hereby  repealed ;  and  any 
justice  of  the  peace  may  issue  out  of  the  court  for  the  trial  of  small  causes  an 
attachment  for  any  sum  not  exceeding  the  sum  of  one  hundred  dollars. 

Supplement.     Approve!  March  9,  1854.     (Pam.  331.) 

62.  Sec.  1.  Writs  of  attachment  may  be  made  returnable  in  vacation,  and  all 
writs  of  attachment  hereafter  issued  shall  be  made  returnable  within  thirty  days 
from  the  time  of  filing  the  affidavit  upon  which  such  writ  of  attachment  may  be 
issued. 

63.  Sec.  2.  It  shall  be  lawful  for  any  creditor  or  creditors  of  any  defendant  in 
attachment,  upon  filing  with  the  clerk  an  affidavit  that  the  defendant  ordefendants 
in  attachment  owes  uuto  him  or  them  a  certain  sum.  to  be  therein  specified,  which 
affidavit  shall  be  made  by  such  creditor  or  his  agent,  to  enter  at  anytime  a  rule 
in  the  minutes  of  the  court  <jut  of  which  a  writ  of  attachment  may  have  been  issued, 
^admitting  such  creditor  or  creditors  as  creditor  or  creditors  under  such  ^%  ~ 
attachment,  and  which  said  rule  shall  have  the  same  force  and  effect  as  ■- 
though  the  same  had  been  entered  in  open  court. 

64.  Sec.  3.  The  plaintiff  in  attachment,  by  and  with  the  consent  of  any  credi- 
tor or  creditors  who  may  have  entered  a  rule  to  be  admitted  a  creditor  under  any 
attachment  as  aforesaid,  may  enter  a  discontinuance  of  such  attachment  in  vaca- 
tion ;  and  in  case  no  creditor  or  creditors  shall  have  entered  a  rule  to  be  made 
creditor  or  creditors  as  aforesaid,  the  plaintiff  in  attachment  shall  discontinue  all 
proceedings  in  attachment,  upon  settlement  of  his  debt. 

65.  Sec  4.  It  shall  be  the  duty  of  the  officer  by  whom  any  writ  of  attachment 
shall  be  executed,  to  deliver  any  property  attached  by  virtue  of  such  writ  to  the 
person  in  whose  possession  the  same  is  found,  upon  the  execution,  in  the  presence 
of  the  officer,  of  a  bond  to  the  plaintiff,  by  such  person,  with  one  or  more  sufficient 
sureties,  in  double  the  value  of  the  property,  conditioned  that  the  defendant  shall 
perform  the  judgment  of  the  court  in  the  action,  or  that  the  property  or  its  value 
shall  be  forthcoming  and  subject  to  the  order  of  the  court  for  the  satisfaction  of 
such  judgment. 

A  further  Supplement.     Approved  March  23,  1859.     (Pam.  640.) 

66.  Sec.  1.  A  judge  of  the  court  out  of  which  any  attachment  has  issued  or 
may  issue,  may  in  term  or  vacation,  upon  five  days'  notice  to  the  plaintiff,  or  to 
any  creditor  admitted  by  rule  under  such  attachment,  or  by  the  report  of  auditors 
on  file,  order  the  attachment  and  all  proceedings  therein  to  be  set  aside  as  against 
such  plaintiff  or  creditor  upon  the  defendant  entering  his  appearance  at  the  suit 
of  such  plaintiff  or  creditor,  and  in  case  any  personal  property,  money  or  rights 
in  action  shall  have  been  attached  upon  the  defendant  entering  into  such  bond 
with  like  surety,  to  be  approved  by  said  judge,  as  is  directed  in  the  twenty-seventh 
section  of  the  act  to  which  this  is  a  supplement,  or  upon  the  defendant  entering 
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into  bond  with  like  surety,  and  approved  by  said  judge,  to  such  creditor  or  plain- 
tiff, in  double  the  sura  sworn  to  in  the  affidavit  filed  by  him,  conditioned  for  the 
return  of  such  goods  and  chattels,  rights  and  credits,  moneys  and  effects  attached 
if  judgment  be  rendered  for  such  obligee. 

67.  Sec.  2.  When  said  attachment  shall  be  set  aside  as  against  the  plaintiff 
and  all  creditors  admitted  by  rule  entered  on  affidavit  or  by  report  of  auditors  on 
file,  all  property  attached,  except  real  estate,  shall  be  free  from  the  lien  thereof, 
and  no  creditor  shall  be  admitted  under  any  attachment  after  the  same  shall  have 
been  set  aside  as  to  the  plaintiff  therein. 

68.  Sec.  3.  A  final  judgment  may  be  entered  of  course,  upon  the  report  of  the 
auditors  in  six  months  after  the  return  of  the  attachment  in  term  time  or  vaca- 
tion :  Provided,  the  report  shall  have  beentfirst  approved  in  open  court,  and  an 
order  made  in  opeu  court  that  such  judgment  be  entered  thereon ;  and  it  shall 
not  be  necessary  for  the  entry  of  such  judgment  that  the  defendant  shall  have  been 
called  in  three  successive  terms:  Provided,,  he  shall  have  been  called  and  made 
default,  at  each  regular  term,  between  the  returifbf  the  {TTtachment  and  judg- 
ment; and  all  orders  for  the  appointment  of  auditors  for  the  sale  of  perishable 
property,  for  advertising  the  attachment  and  for  the  sale  of  the  defendant's  prop- 
erty, may  be  made  out  of  court,  by  a  judge  of  the  court  in  which  the  action  is 
pending,  in  term  or  vacation. 

An  Act  to  secure  to  operatives  in  manufactories,   and  other  employees,  their  wages. 
Approved  March  13,  1856.     (Pam.  219.) 

69.  Sec.  1.  No  goods,  chattels  or  personal  property  whatsoever,  being  in  this 
state,  and  belonging  to  any  manufacturer  or  other  person  or  persons,  or  to  any 
corporation,  shall  be  liable  to  be  removed  by  virtue  of  any  execution,  attachment 
or  other  process,  unless  the  party  by  whom  or  at  whose  suit  the  said  execution, 
attachment  or  other  process  was  issued  or  sued  out,  shall  first  pay  or  cause  to 
be  paid  to  the  operatives,  mechanics  and  other  employees  employed  by  such 
manufacturer,  person,  persons  or  corporation,  the  w^ges  then  owing  from  such 
manufacturer,  person,  persons  or  corporation  to  the  operatives,  mechanics  and 
other  employees  employed  by  them  :  Provided,  the  same  shall  not  exceed  one 
month's  wages,  and  in  case  the  sum  owing  as  aforesaid  shall  exceed  one  month's 
wages,  then  the  said  party  at  whose  suit  such  process  is  sued  out,  upon  paying 
the  said  operatives,  mechanics  and  other  employees  one  month's  wages,  may 
proceed  to  execute  his  process,  as  he  might  have  done  before  the  passage  of  this 
act;  and  the  sheriff  or  other  officer  is  hereby  empowered  and  required  to  levy 
and  pay  to  the  plaintiff,  as  well  the  money  so  paid  for  wages,  as  the  money  to 
be  made  by  virtue  of  such  process. 

70.  Sec.  2.  If  the  sheriff  or  other  officer  shall,  by  virtue  of  any  execution, 
attachment  or  other  process,  remove  from  the  possession  or  premises  of  any 
person,  persons  or  corporation  against  whom  such  process  may  be  issued,  any 
goods,  chattels,  or  personal  property,  without  first  paying  to  the  operatives, 
mechanics  and  other  employees  of  such  person,  persons  or  corporation,  their 
wages,  to  the  amount  in  the  preceding  section  specified,  suoh  goods,  chattels  or 
personal  property  shall  not  be  sold  by  such  sheriff  or  other  officer,  so  taking  or 
removing  the  same,  until  ten  days  after  such  removal,  and  then  not  until  the 
plaintiff  or  party  at  whose  suit  such  goods  or  chattels  are  taken  as  aforesaid 
shall,  before  the  sale  thereof,  pay  to  the  operatives,  mechanics  and  other  em- 
ployees of  such  person,  persons  or  corporation  against  whom  such  process  is 
issued,  the  wages  due  them  at  the  time  of  such  removal :  Provided,  the  same 
shall  not  in  any  case  exceed  one  month's  wages,  and  if  more  than  one  month's 
wages  is  owing  to  such  operatives,  mechanics  or  other  employees,  then  the  party 
by  whom  or  at  whose  suit  such  execution  or  other  process  is  issued,  by  paying 
one  month's  wages,  may  proceed  to  execute  his  process,  and  sell  such  goods  or 
personal  property :  Provided,  the  persons  to  whom  such  wages  may  be  owing, 
shall,  before  the  expiration  of  said  ten  days  after  such  removal,  give  notice  to 
the  sheriff  or  other  officer  holding  such  process,  of  the  amount  of  wages  due, 
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and  claim  the  same,  which  notice  may  be  served  by  delivering  the  same  to  said 
officer,  or  leaving  a  copy  thereof  at  his  usual  place  of  abode. 


*NOTES.  [*43 

An  attachment  can  issue  only  for  a  cause  of  action  founded  on  a  contract,  and  of  such  a 
nature  as  would  authorize  the  plaintiff  to  require  bail  as  of  course.  It  will  not  lie  for 
unliquidated  damages.     5  Hal.  Ik!!.     1  Harr.  157. 

It  cannot  be  issued  against  the  executors,  administrators  or  heirs  of  a  deceased  debtor, 
unless  they  have  become  personally  liable  for  the  debt.     3  Hal.  171).     3  Gr.  183. 

It  may  be  issued  at  the  suit  of  a  corporation  in  this  state,  upon  the  affidavit  of  one  of  its 
officers  or  its  attorney.     6  Hal.  171. 

It  cannot  be  issued  against  one  absent  partner  if  the  other  reside  in  the  state;  but  if  all 
the  partners  abscond,  it  may  be  issued  against  all;  and  if  all  the  partners  reside  abroad, 
then  it  may  be  issued  under  the  27th  sec.  against  all  or  any  of  them;  or  if  dead,  against 
their  nonresident  representatives.     2  Gr.  402.     3  Gr.  17. 

The  property  of  the  defendant  is  bound  from  the  time  of  the  attachment,  and  cannot  be 
levied  on  by  a  subsequent  execution.     Penn.  734. 

But  a  judgment  binds  the  land,  and  if  before  execution  the  land  be  attached,  the  execu- 
tion subsequently  issued  on  the  prior  judgment,  will  have  the  preference.     7  Hal.  29. 

The  plaintiff  does  not  acquire  a  property  in  the  goods  attached  so  as  to  maintain  an  action 
for  them;  they  are  in  the  custody  of  the  law.     Penn.  997. 

Though  the  clerk  neglect  to  advertise  till  the  second  term  after  the  writ  issues,  if  the  other 
proceedings  are  regular,  the  writ  will  not  be  quashed.     2  South.  846. 

*The  court  may  refuse  to  enter  judgment  in  attachment  on  the  report  of  the  auditors,   r*44 
and  may  refer  the  matter  back  to  them;  and  may  allow  time  to  the  auditors  to  make   •- 
their  report  beyond  the  third  term.     1  Hal.  179.     5  Hal.  1. 

Creditors  not  exhibiting  their  accounts  to  the  auditors  until  after  judgment,  can  derive  no 
benefit  from  the  attachment,  but  may  take  out  a  new  attachment  against  the  surplus  of  the 
defendant's  property,  if  any.     2  Hal.  83. 

If  a  second  writ  is  sued  out  between  the  same  parties,  in  the  same  county,  during  the 
pendency  of  a  former  attachment,  it  will  be  quashed.     4  Hal.  58. 

A  certiorari  may  be  issued  to  remove  proceedings  into  the  supreme  court,  before  defend- 
ant's appearance  ;  but  it  must  be  for  the  correction  of  some  error,  and  not  merely  to  remove 
the  suit.     2  Gr.  330.     2  Harr.  158. 

When  an  attachment  is  removed  by  a  certiorari,  and  the  judgment  of  the  pleas  quashing 
the  writ  is  reversed,  the  action  may  be  proceeded  on  in  the  supreme  court.     2  South.  846. 

If  the  defendant  appears  and  puts  in  special  bail,  it  is  proper  that  the  rule  dissolving  the 
attachment  should  contain  a  clause,  "saving  all  liens  created  by  the  statute."     5  Hal.  60. 

The  plaintiff  must  make  affidavit  that  the  defendant  is  not  resident  in  the  state;  that  he    I 
is  not  within  the  state  is  not  sufficient.     7  Hal.  84. 

The  affidavit  is  not  conclusive;  the  attachment  will  be  quashed  if  it  appear  that  the  de-  i 
fendant  was  a  resident  of  this  state,  or  that  he  did  not  leave  home  with  intent  to  abscond.  •'. 

1  Gr.  131,  250.     3  Harr.  220. 

A  scire  facias  against  a  garnishee,  must  state  with  precision  and  certainty,  the  nature  of 
the  property  attached;  the  words  "rights  and  credits"  are  not  sufficient,  nor  would  they  be 
in  an  inventory.     5  Hal.  337. 

The  sheriff  must  return  what  he  has  attached,  and  in  whose  hands  he  attached  it;  and  a 
scire  facias  against  the  garnishee  must  set  forth  in  whose  hands  the  property  was  attached, 
and  what  it  consisted  of.  Although  no  other  plea  can  be  pleaded  by  the  garnishee,  but  that 
given  by  the  statute,  yet  the  court  may  give  him  such  relief  as  the  nature  of  the  case  may 
require.     2  Gr.  344.     3  Gr.  55. 

An  attachment  and  a  capias  cannot  both  be  issued  at  the  same  time,  for  the  same  demand. 

2  Gr.  391. 

The  plaintiff  is  responsible  to  the  defendant  in  damages,  for  maliciously  suing  out  an 
attachment.     Penn.  862. 

The  affidavit  must  state  that  the  absconding  person  is  a  debtor  of  plaintiff.     1  Harr.  61. 

The  above  laws  are  to  be  liberally  construed.  If  the  sheriff's  service  of  the  writ  appears 
to  have  been  substantially  right,  it  will  be  sustained.     1  Harr.  100. 

If  an  attachment  issued  out  of  a  higher  court,  which  supersedes  a  justice's  writ,  be  quashed, 
the  attachment  issued  by  the  justice  is  not  thereby  revived.     1  Harr.  355. 

An  affidavit  that  defendant  is  indebted  $2,000  upon  covenant,  being  the  penalty  fixed 
therein  upon  breach,  is  not  sufficient;  the  breach  of  covenant  should  be  shown,  and  that  a 
precise,  liquidated  sum,  is  due.  The  writ  must  state  a  formal  style  of  action.  1  Harr.  158. 
1  Zab.  463. 

Against  one  of  several  joint  debtors  is  illegal;  it  should  issue  against  all.     1  Harr.  273. 

Money  capable  of  being  identified  may  be  attached;  but  money  in  the  hands  of  a  sheriff 
should  be  attached  as  rights  and  credits  of  defendant,  and  should  be  brought  by  the  sheriff 
into  court.     1  Harr.  305. 
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Quashing  writ  in  the  supreme  court  does  not  revive  one  previously  issued  by  a  justice. 
1  Harr.  355. 

Judgment  against  a  garnishee  cannot  be  entered  by  a  justice  until  he  is  summoned,  nor 
until  alter  judgment  against  the  defendant.     1  Harr.  484. 

The  sheriff  on  trial  of  a  claim  of  property,  should  reject  unlawful  evidence.  He  acts  a* 
judge.     2  Harr.  78. 

Affidavit  that  defendant  absents  himself  not  sufficient.  2  Harr.  154.  A  horse  and  car- 
riage were  ordered  to  be  sold  as  perishable  property.     3  Harr.  26. 

The  suit  cannot  be  settled  by  parties  out  of  court,  after  the  service  of  the  writ ;  other  par- 
ties have  an  interest;  it  can  only  be  discontinued  in  open  court,  in  case  no  other  creditors 
claim      3  Harr.  151.     1  Zab.  475. 

Affidavit  need  not  set  out  the  cause  of  action,  but  court  may  inquire  into  the  nature  of 
the  debt,  &c.     3  Harr.  287.     1  Zab.  434. 

A  debtor  whose  legal  residence  is  in  this  state,  is  not  subject  to  an  attachment,  although 
his  place  of  business  is  in  another  state.     Spen.  328. 

There  cannot  be  two  writs  at  the  same  time  into  same  county,  by  same  plaintiff;  but 
another  plaintiff  may  issue  a  second  writ,  although  the  court  will  only  appoint  auditors  in 
one  case.     Spen.  328.     1  Zab    SI,  475. 

The  circuit  court  has  jurist  ^tion  in  a  case  of  attachment.     Spen.  667.     1  Zab.  46. 
The  section  requiring  the  clerk  to  enter  the  writ  in  a  book,  &c,  is  only  directory;  the 
omission  to  do  it  will  not  avoid  the  writ.     Spen.  667.     Goods  in  transitu  belonging  to  an 
absent  debtor  may  be  attached.     lb. 

Affidavit  of  agent  held  prima  facie  sufficient,  but  court  may  ascertain  facts  by  affidavits 
of  others.     Spen.  670.  • 

Sheriff  may  execute  the  writ  by  a  special  deputy.     Spen.  673. 
^.j...       *The  interest  of  one  partner  may  be  attached  for  his  separate  debt,  subject  to  the 
'  -I  partnership  debts.     1  Zab.  46. 

If  judgment  be  obtained  in  supreme  court  for  any  sum  it  carries  costs.  1  Zab.  495.  The 
necessary  expenses  of  sheriff  in  executing  writ,  assessed  and  allowed,  in  addition  to  his 
caption  fees.     lb. 

The  bond  given  on  dissolving  an  attachment,  is  for  the  benefit  of,  and  may  be  prosecuted 
by  any  applying  creditor.  The  amount  recovered  is  for  the  benefit  of  all.  2  Zab.  332. 
3  Zab.  159. 

Money  due  on  a  judgment  in  this  or  in  another  state,  cannot  be  attached  in  the  hands  of 
defendant;  execution  cannot  thus  be  hindered.     3  Zab.  150. 

A  scire  facias  against  a  garnishee  must  be  actually  served,  or  published,  before  there  can 
be  judgment.     3  Zab.  236. 

Proceedings  by  scire  facias  against  a  garnishee.     4  Zab.  674.     1  Dutch.  625. 
The  giving  of  a  bond  by  the  garnishee,  conditioned  for  the  safe  keeping  and  delivery  of 
the  property,  is  no  waiver  of  his  lien.     1  Dutch.  443. 

A  foreign  attachment,  against  a  person  whose  residence  and  usual  place  was  in  this 
state,  but  who  had  temporarily  removed,  set  aside,  although  plaintiff's  affidavit  was  made 
in  good  faith.     2  Dutch.  207. 

It  must  appear  that  goods  were  attached  or  the  justice  can  render  no  judgment;  and  it 
must  be  stated  on  the  docket  that  the  attachment  was  duly  advertised.     2  Dutch.  218. 

An  attachment  will  not  lie  against  a  foreign  corporation  owning  property  in  this  state, 
and  transacting  business  here  under  legislative  authority.     3  Dutch.  206. 

If  the  auditors  do  not  proceed  according  to  law,  or  if  they  disregard  the  evidence,  their 
reports  may  be  set  aside,  and  the  matter  referred  back  to  them.     3  Dutch.  484. 


ATTORNEY-GENERAL. 


Duties  of,  1 

Prosecutor  of  pleas,  appointment  of,  4 

duties  of,  3,  4 

oath  of,  5 


Prosecutor  of  pleas,  powers  and  fees,  6 

when  court  to  appoint,  7 

Salary  of  attorney-general,  2 


[See  Criminal  Proceedings,  28-9.     Fees  and  Costs.      Offices.'} 

An  Act  to  define  the  duties  and  fix  the  salary  of  the  attorney-general.     Approved 

February  24,  1854. 

1.  It  shall  be  the  duty  of  the  attorney-general,  when  not  incompatible  with 
his  other  public  duties,  to  be  present  at  the  seat  of  government  during  the  ses- 
sion of  the  legislature,  to  give  to  the  members  of  the  senate  and  assembly,  and 
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to  the  executive,  and  all  the  officers  of  the  state  government,  such  legal  informa- 
tion as  they  may  from  time  to  time  request,  examine  and  decide  all  cases  sub- 
mitted for  his  opinion  by  the  state  superintendent  of  common  schools,  attend  in 
any  county  of  the  state  for  the  trial  of  homicide  cases,  or  other  high  crimes,  on 
the  written  request  of  a  justice  of  the  supreme  court,  or  of  the  board  of  chosen 
freeholders  of  any  county,  upon  all  applications  for  loans  of  the  school  fund,  to 
inspect  the  title  papers,  and  determine  the  security  offered,  and  attend  generally 
to  all  matters  in  winch  the  state  is  a  party,  or  in  which  its  rights  and  interests 
are  involved. 

2.  The  attorney-general  shall  receive  an  annual  salary  of  fifteen  hundred  dol- 
lars, to  be  paid  to  him  by  the  treasurer  of  this  state,  in  quarterly  payments. 

3.  After  the  passage  of  this  act,  the  criminal  business  of  the  state  shall  be 
prosecuted  exclusively  by  the  prosecutors  of  the  pleas,  except  in  counties  where, 
for  the  time  being,  there  may  be  no  prosecutor,  or  where  the  prosecutor  desires 
the  aid  of  the  attorney-general ;  and  when  the  attorney-general  prosecutes  in  a 
county  having  no  prosecutor,  he  shall  be  entitled  to  the  fees  now  fixed  by  law; 
and  where  he  aids  in  the  prosecution  at  the  request  of  the  prosecutor,  he  shall 
be  entitled  to  one-half  of  the  fees ;  and  when  the  attorney-general  attends  the 
trial  of  any  case  at  the  request  of  a  justice  of  the  supreme  court,  or  of  the  board 
of  freeholders,  as  provided  in  the  first  section  of  this  act,  he  shall  be  paid  such 
sum  for  that  special  service  as  the  justice  of  the  supreme  court  of  that  judicial 
district  shall  certify  and  fix,  to  be  paid  by  the  collector  of  the  county  in  which 
the  cause  is  tried. 

An  Act  respecting  prosecutors  of  the  pleas  of  the  state.     Approved  April  16,  1846. 

4.  Sec.  1.  There  shall  be  appointed  for  each  county  some  fit  person,  who  shall 
be  an  attorney  and  counsellor  at  law,  whose  duty  it  shall  be  to  prosecute  the  pleas 
of  the  state  in  such  county,  in  the  absence  of  the  attorney-general:  And  further, 
to  do  and  perform  such  acts  and  things  in  behalf  of  the  state,  in  and  about  such 
prosecutions,  as  the  attorney-general  might  or  ought  to  do,  if  personally  present. 

5.  Sec.  2.  Every  prosecutor  of  the  pleas  as  aforesaid,  before  entering  upon 
the  duties  of  his  office,  shall  take  and  subscribe,  before  the  clerk  of  the  county 
for  which  he  has  been  appointed,  or  before  one  of  the  judges  of  the  court  of 

common  pleas  for  such  county,  the  following  oath  or  affirmation,  viz.:  I, , 

do  solemnly  *promise  and  swear  (or  affirm,  as  the  case  may  be),  that  I  r*i/» 
will  faithfully,  justly,  and  impartially  execute  the  duties  of  prosecutor  of  L 

the  pleas  of  the  state,  in  and  for  the  county  of ,  to  the  best  of  my  abilities 

and  understanding.     So  help  me  God. 

6.  Sec.  3.  The  said  prosecutors  shall,  severally,  during  the  continuance  of 
their  appointments,  be  vested  with  the  same  powers,  subject  to  the  same  penal- 
ties, and  entitled  to  the  same  fees  for  services,  in  the  absence  of  the  attorney- 
general,  within  their  respective  counties,  as  the  attorney-general  is  or  shall  by 
law  be  vested  with,  or  subject  or  entitled  to. 

7.  Sec.  4.  In  case  of  the  absence  of  the  attorney-general  and  of  the  prosecu- 
tor as  aforesaid,  at  any  term  of  the  court  of  oyer  and  terminer  and  general  jail 
delivery,  or  general  quarter  sessions  of  the  peace,  in  any  county,  it  shall  be  law- 
ful for  such  court  to  appoint  some  fit  person  to  prosecute  the  pleas  of  the  state 
during  said  term;  who,  on  taking  the  oath  or  affirmation  above  prescribed,  shall 
be  vested,  during  the  said  term,  with  the  powers  of  a  prosecutor  of  the  pleas, 
and  be  entitled  to  the  same  fees  and  subject  to  the  same  penalties. 
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Annual  statements  to  be  made,                 5,  32 

penalty  for  neglect  to  make,  33 

of  names  of  stockholders,  36 

Associations^  certificate  to  be  recorded,  24 

capital  stock  of,  23 

to  receive  notes  from  treasurer,  10 

powers  and  restrictions,                 26,  -11 

books,  &c,  to  be  examined,  v'.4 

shall  have  banking  house,  48 

may  relinquish  business,  37 

notice  thereof  to  be  given,  38 

subject  to  provisions  of  incorpo- 
rated banks,  40 

penalty  on  refusal  to  exhibit,  50 

Associates  incorporated,  25 

need  not  reside  in  the  state,  42 

Auditor,  to  enter  notes  delivered,  52 

Capital  stock  of  associations,  23 

may  be  increased,  28 

Cashier  need  not  sign  notes,  46 

Chancellor  may  have  affairs  investigated,  31 
Committee  of  Legislature,  to  examine 

books,  34 
Commissioners,  board  of,  powers  and 

duties,  49 

to  value  real  estate,  54 

to  examine  special  banks,  58 

Damages  for  non-payment  of  notes,  35 

Directors,  a  majority  to  reside  in  the  state,  45 

Dividends  and  interest  on  securities,  12 

Dividends  unclaimed  to  be  advertised,  69 

Deposits,  do.  69 

False  entry,  &c,  with  intent  to  defraud,  2 

Fees,  56 

Jersey  City  water  scrip  may  be  deposited,  62 

Mortgages,  which  may  be  received,  15 

Name  or  title  of  banks,  53 


Newark  City  bonds  may  be  deposited,        61 
Notes,  to  be  payable  on  demand,  4,  11 

to  be  stamped,  13,  14,  44 

not  countersigned,  penalty,  22 

how  to  be  signed,  29,  46 

damages  for  non-payment  of,  35 

returned  to  be  cancelled,  51 

to  be  entered  by  auditor,  52 

may  besecuredbybondandmort  gage,  14 

proceedings  on  refusal  to  redeem,       18 

expenses  of  printing,  how  paid,  20 

amount  of,  to  be  signed,  21 

Overdrafts,  &C,  with  intent  to  defraud,        1 

contrary  to  rules,  •  3 

Real  estate,  that  may  be  held,  30 

Redemption  of  notes,  agents  for,  59 

penalty  for  refusing,  18,  60 

Repealing  sections,  42,  47,  57 

Securities  to  be  deposited  with  trea- 
surer, 10,  61,  62 
Shares  transferable,  27 
Stocks,  &c,  for  redemption  of  notes,  19 

which  may  be  deposited.  43 

Stockholders, majority  toresideinthestate.  55 
Tickets  prohibited,  7 

penalty  for  issuing,  &c,  8 

Treasurer,  to  have  notes  printed,  9 

to  give  bond,  10 

may  empower  associations  to  re- 
ceive dividends,  12 

may  reassign  bonds  and  take  others,   16 

to  give  notice  when  securities  be- 
come insufficient,  17 

tohold  stocks  forredemption  of  notes,  19 

plates,  &c,  to  be  in  custody  of,  20 

may  deliver  securities,  39 

Unincorporated,  prohibited,  6 


[See  Corporations.     Insolvent  Corporations.     Promissory  Notes.'] 

An  Act  to  punish  frauds  committed  on  the  incorporated  banks  of  this  state,  and  for  the 
better  regulation  of  said  banks.     Revision — Approved  April  15,  1846. 

1.  If  any  director  of  any  incorporated  bank  in  this  state,  or  any  cashier,  book- 
keeper, or  other  officer  or  agent  of  any  such  bank,  shall  knowingly  overdraw  his 
£  .K-,  *account  with  the  bank  of  which  he  shall  be  director,  cashier,  book-keeper, 

J  officer  or  agent,  for  his  own  private  use  and  benefit,  or  shall  purloin,  em- 
bezzle, or  convert  to  his  own  use,  any  money,  bank  bill  or  note,  the  property  of 
the  said  corporation,  with  intent  to  defraud  the  said  corporation,  or  wrongfully 
to  make  use  of  the  same;  in  every  such  case,  the  person  so  offending  shall  be 
judged  guilty  of  a  high  misdemeanor,  and  on  being  thereof  convicted,  shall  be 
punished  by  fine  not  exceeding  one  thousand  dollars,  or  imprisonment  not 
exceeding  five  years,  or  both. 

2.  If  any  cashier,  book-keeper,  or  other  officer  employed  in  any  such  bank  as 
aforesaid,  shall  make  or  cause  to  be  made,  any  false  entry  in  any  book  of  account 
of  the  said  bank,  or  in  any  way  falsely  keep  the  accounts  of  the  said  bank,  with 
intent  to  cheat  or  defraud  the  said  corporation  or  any  person  dealing  therewith, 
the  person  so  offending  shall  be  judged  guilty  of  a  high  misdemeanor,  and  on 
conviction  thereof  shall  be  punished  by  a  fine  not  exceeding  five  hundred  dollars, 
or  imprisonment  not  exceeding  three  years,  or  both. 

3.  If  any  director,  cashier,  book-keeper  or  other  officer  employed  in  any  such 
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bank  as  aforesaid,  shall  knowingly  and  intentionally  overdraw  his  account  in  the 
bank  in  which  he  shall  be  a  director,  or  employed  as  an  officer  as  aforesaid,  by 
reason  whereof  he  shall  unlawfully  obtain  money  from  the  said  bank,  upon  hie 
check,  contrary  to  the  rules  and  regulations  of  the  said  bank,  or  if  any  such 
director  or  other  officer,  as  aforesaid,  shall  in  any  case  overdraw  his  account, 
and  shall  not,  within  ten  days  after  being  informed  thereof,  by  an  officer  of  the 
said  bank,  repay  the  sum  so  overdrawn,  and  make  good  his  account  in  the  said 
bank,  the  person  so  offending  shall  forfeit  his  appointment  of  director  or  other 
officer,  in  the  said  bank,  and  be  removed  therefrom  by  the  board  of  directors ; 
and  in  case  the  said  board  of  directors  shall  not  remove  the  person  so  offending, 
after  notice  thereof,  but  permit  him  to  act  as  a  director  or  officer  in  the  said 
bank,  they  shall  be  responsible  for  his  acts  of  misconduct. 

4.  No  such  bank  or  company  shall  hereafter  issue  or  put  in  circulation,  any 
note,  bill,  check  or  draft,  intended  or  calculated  for  circulation  as  a  bank  note, 
other  than  such  as  are  payable  on  demand  at  the  banking  house  of  such  bank  or 
company. 

5.  It  shall  be  the  duty  of  every  such  bank  or  company,  to  forward  to  the 
treasurer  of  this  state,  on  the  first  day  of  January,  in  each  and  every  year  dur- 
ing which  such  bank  or  company  shall  exist,  a  statement  of  its  affairs  and  con- 
dition on  that  day,  which  statement  shall  be  made,  under  the  oath  or  affirmation 
of  the  cashier  of  such  bank  or  company,  and  either  the  oath  or  affirmation  of 
the  president  thereof,  or  the  oaths  or  affirmations  of  three  of  the  directors  there- 
of, and  shall,  at  least,  contain  the  amount  of  the  capital  stock  subscribed  and 
actually  paid  in,  of  the  capital  stock  of  such  bank  or  company  pledged  or  respon- 
sible for  notes  and  bills  discounted  and  bought,  of  the  capital  stock  of  such  bank 
or  company  owned  by  such  bank  or  company,  of  notes  and  bills  discounted  and 
bought,  of  specie  on  hand  actually  in  the  possession  of  and  the  property  of  such 
bank  or  company,  of  balances  due  from  other  banks  and  companies,  of  bank 
notes  of  other  banks  and  companies,  of  real  estate,  the  cost  and  fair  valuation 
of  the  same,  and  all  other  assets,  designating  them,  and  of  the  assets  which  are 
deemed  by  them  to  be  good,  doubtful  and  bad;  also,  the  amount  of  its  notes 
and  bills  in  circulation,  of  dividends  unpaid,  due  to  depositors,  due  to  other 
banks  and  companies,  and  of  all  other  debts  due  from  such  bank  or  company, 
enumerating  them  ;  and  also  the  amount  of  the  surplus  above,  or  a  loss  on,  the 
capital  stock  of  such  bank  or  company,  as  the  case  may  be ;  and  it  shall  be  the 
duty  of  the  said  treasurer,  as  soon  as  possible  thereafter,  to  lay  every  such 
statement  before  the  legislature  of  this  state. 

Supplement.     Approved  March  14,  1856.     (Pam.  266.) 

Sec.  1.  Each  of  the  banks  established  in  this  state,  either  by  special  act  of 
the  legislature,  or  by  association,  pursuant  to  the  act  entitled,  "An  act  to  author- 
ize the  business  of  banking/'  approved  February  twenty-seventh,  eighteen  hun- 
dred and  fifty,  and  the  several  supplements  thereto,  in  addition  to  the  statement 
of  their  affairs  and  condition  now  required  by  law  to  be  made  on  the  first  day  of 
January  in  each  and  every  year,  and  forwarded  to  the  treasurer  of  this  state, 
shall  also  be  required  to  make  a  like  statement,  in  all  respects,  with  the  one 
mentioned  in  the  fifth  section  of  the  act  to  which  this  is  a  supplement,  on  the 
first  Monday  in  the  months  of  January,  April,  July  and  October,  and  at  no 
other  time  during  the  continuance  of  such  banks;  and  that  each  bank  shall 
cause  its  statement  thus  made  and  sworn  to,  in  the  manner  prescribed  in  said 
fifth  section,  to  be  published  in  a  newspaper  printed  in  the  county  in  which  such 
bank  shall  be  located,  within  six  days  after  the  making  of  said  statement,  and  if 
there  be  no  newspaper  published  in  the  same  county  where  such  bank  is  located, 
then  such  publication  shall  be  made  in  a  newspaper  published  nearest  to  said 
bank,  a  duplicate  of  which  said  statement  shall  also,  within  ten  days  after  the 
making  thereof,  be  forwarded  to  the  secretary  of  state,  to  be  by  him  filed  in  his 
office. 
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A  further  Supplement.     Approved  March  2,  18C0.     (Pam.  203.) 

Sec.  1.  Each  of  the  banks  established  in  this  state,  either  by  special  act 
of  the  legislature,  or  by  association,  pursuant  to  the  act  entitled  "An  act  to 
authorize  the  business  of  banking,"  approved  February  twenty-seventh,  eighteen 
hundred  and  fifty,  and  the  several  supplements  thereto,  shall,  on  the  first  Mon- 
day in  January  in  each  and  every  year,  make  a  statement  of  their  affairs  and 
condition  in  manner  and  form  as  required  by  law  in  the  fifth  section  of  the  act 
to  which  this  is  a  supplement,  which  annual  statement,  together  with  the  quar- 
terly statements  provided  for  by  law  shall  be  the  only  statements  required  of  such 
banks. 

Sec.  2.  So  much  of  the  fifth  section  to  which  this  is  a  supplement,  which  re- 
quires the  foregoing  statement  to  be  made  on  the  first  day  of  January  in  each 
and  every  year,  shall  be,  and  the  same  is  hereby  repealed. 

An  Act  to  prohibit  unincorporated  banks  and  the  passing  of  tickets.     Revision — Approved 

April  15,  184G. 

6.  Sec.  1.  No  association  of  citizens  unincorporated,  or  not  incorporated  for 
the  express  purpose  of  banking  or  establishing  a  banking  house  or  office  of  dis- 
count and  deposit,  by  the  laws  of  this  state  or  the  United  States,  be  permitted  to 
establish,  directly  or  indirectly,  within  this  state,  any  banking  house  or  office  of 
discount  and  deposit,  nor  to  discount  any  note,  bond,  bill,  or  other  obligation,  as 
*ml  a  *banking  institution;  and  all  and  every  person  or  persons  who  shall, 

J  contrary  to  the  true  intent  of  this  act,  be  concerned  in  such  establishment, 
on  conviction  thereof  in  any  court  in  this  state  having  cognizance  of  the  same,  shall 
for  every  such  offence  forfeit  and  pay,  for  the  use  of  the  state,  the  sum  of  twenty 
thousand  dollars,  and  the  private  estate  of  such  person  or  persons  offending  as 
aforesaid,  shall  be  liable  for  the  payment  of  such  forfeitures,  and  for  all  notes 
that  may  have  been,  or  shall  be  issued  by  the  said  associations. 

7.  Sec.  2.  It  shall  not  be  lawful  for  any  person  or  persons,  or  body  corporate, 
to  issue  or  pay  away,  pass,  exchange  or  transfer,  or  cause  to  be  issued,  paid  away, 
passed,  exchanged  or  transferred,  any  ticket,  of  any  denomination  whatever,  in- 
tended to  circulate  for  the  payment  of  debts,  dues  or  demands,  in  lieu  of,  or  as  a 
substitute  for  bank  notes  or  bills,  or  other  lawful  currency  of  the  state,  without 
first  having  obtained  a  law  for  that  purpose. 

8.  Sec.  3.  Every  person  or  persons,  or  body  corporate,  offending  against  the 
provision  of  the  second  section  of  this  act,  shall  be  liable  to  pay  a  fine  of  five 
dollars  for  every  offence,  to  be  recovered  by  an  action  of  debt,  with  costs  of  suit, 
in  any  court  having  cognizance  of  the  same,  by  any  person  who  will  sue  for  the 
same. 

An  Act  to  authorize  the  business  of  banking.     Approved  February  27,  1850.     (Pam.  140.) 

9.  Sec.  1.  The  treasurer  of  this  state  be,  and  he  is  hereby  authorized  and  re- 
quired to  cause  to  be  engraved  and  printed,  in  the  best  manner  to  guard  against 
counterfeiting,  such  quantity  of  notes  for  circulation,  in  the  similitude  of  bank 
notes,  in  blank,  and  of  different  denominations,  not  less  than  one  dollar,  as  he 
may  from  time  to  time  deem  necessary  to  carry  into  effect  the  provisions  of  this 
act,  and  of  such  form  as  he  may  prescribe;  which  blank  notes  for  circulation 
shall  be  countersigned,  numbered,  and  registered  in  proper  books,  to  be  provided 
and  kept  for  that  purpose  in  the  office  of  said  treasurer,  under  his  direction,  either 
by  himself  or  by  such  clerk  or  register  as  he  shall,  with  the  advice  and  consent  of 
the  governor  and  attorney-general,  appoint  for  that  purpose,  so  that  each  denom- 
ination of  such  notes  for  circulation  shall  bear  the  uniform  signature  of  such 
treasurer  or  register,  or  one  of  them  ;  and  that  before  any  clerk  or  register, 
appointed  under  the  authority  of  this  act,  shall  enter  upon  the  discharge  of  the 
duties  of  his  office,  he  shall  give  bond  to  this  state,  with  sufficient  sureties,  to  be 
approved  of  by  the  governor  and  chief  justice  of  this  state,  and  in  such  sum  as 
they  shall  direct,  with  condition  for  the  faithful  discharge  of  the  duties  of  his 
office,  which  bond,  being  first  endorsed  as  approved  by  the  governor  and  chief 
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justice,  shall  be  filed  in  the  office  of  the  secretary  of  state;  and  if  the  treasurer 
shall,  at  any  time,  employ  any  clerk  or  register,  under  the  provisions  of  this  act, 
without  his  having  first  given  bond,  as  aforesaid,  he  shall  he  guilty  of  a  mis- 
demeanor, ami,  on  conviction  thereof,  shall  be  punished  by  fine  or  by  fine  and 
imprisonment,  the  fine  not  to  exceed  five  thousand  dollars,  nor  the  imprisonment 
five  years. 

10.  Skc.  2.  Whenever  any  association  of  persons,  resident  in  this  state,  formed 
for  the  purpose  of  banking  under  the  provisions  of  this  act,  shall  legally  transfer 
to  the  treasurer  any  portion  of  the  public  stocks  now  created,  or  hereafter  to  he 
created  by  this  state  or  by  the  United  States,  or  by  the  state  of  Massachusetts, 
such  association  shall  be  entitled  to  receive  from  the  treasurer  an  eqnal  amount 
of  such  notes  for  circulation,  of  different  denominations,  registered  and  counter- 
signed as  aforesaid  :  Provided,  such  public  stock  shall  in  all  cases  be,  or  be  made 
to  be,  equal  to  a  stock  producing  six  per  cent,  interest  per  annum;  and  it  shall 
not  be  lawful  for  the  treasurer  to  take  any  such  stock  at  a  rate  above  its  par 
value,  or  which  shall  not  be  worth  upon  a  sale  made  for  gold  or  silver,  one  hun- 
dred cents  on  the  dollar  ;  and  no  association  of  persons  shall  commence  the  busi- 
ness of  banking  under  the  provisions  of  this  act,  until  such  association  shall  have 
deposited  with  the  treasurer  the  required  securities;  and  the  treasurer,  before  he 
shall  enter  upon  the  discharge  of  any  of  the  trusts  or  duties  imposed  upon  him 
by  this  act.  shall  enter  into  bond  to  this  state,  and  annually  thereafter,  with  suf- 
ficient sureties,  to  he  approved  of  by  the  governor  and  chief  justice  of  this  state, 
in  such  sum  as  *they  shall  direct,  with  condition  for  the  faithful  perform-  r* ,« 
ance  of  the  trusts  and  duties  imposed  upon  him  by  this  act ;  which  bond,  *- 
being  first  endorsed  with  the  approval  of  the  governor  aud  chief  justice,  shall 
be  filed  in  the  office  of  the  secretary  of  state:  Provided  oho,  that  the  amount 
of  notes  for  circulation  issued  under  the  provisions  of  this  act,  and  remaining 
outstanding,  shall  at  no  time  exceed  three  millions  of  dollars.  (By  act  of  1  v>2. 
Pam.  141,  stocks  of  the  state  of  Virginia  bearing  interest  not  less  than  six  per 
cent,  may  be  used,  and  see  41,  65,  67.) 

11.  Sec.  3.  Every  such  association  shall  be  authorized,  after  having  executed 
and  signed  such  notes  for  circulation  in  the  manner  required  by  law,  so  as  to  make 
them  obligatory  promissory  notes,  payable  on  demand,  without  interest,  at  the 
place  of  business  within  this  state  of  such  association,  and  not  elsewhere,  to  loan 
and  circulate  the  same  as  money,  according  to  the  ordinary  course  of  banking 
business,  as  regulated  by  the  laws  and  usages  of  this  state ;  and  it  shall  not  be 
lawful  for  any  association  formed  under  the  provisions  of  this  act,  to  make  any 
of  its  bills  or  notes,  to  be  put  in  circulation  as  money,  payable  at  any  other  place 
than  at  the  office  of  such  association,  located  where  the  said  association  shall 
have  declared  and  certified  their  banking  business  is  to  be  carried  on;  aud  any 
violation  of  this  section,  by  any  officer  or  member  of  any  banking  association, 
shall  be  deemed  and  adjudged  a  misdemeanor,  punishable  by  fine  or  imprison- 
ment, or  both,  in  the  discretion  of  the  court  having  cognizance  thereof. 

12.  Sec.  4.  The  treasurer  may  give  to  any  association  of  persons  in  this  state 
transferring  stock  to  him  in  pursuance  of  the  provisions  of  this  act,  powers  of 
attorney  to  receive  the  iuterest  or  dividends  thereon,  which  such  association  may 
receive  and  apply  to  their  own  use;  but  such  powers  may  be  revoked  upon  such 
association  failing  to  redeem  the  circulating  notes  so  issued,  or  whenever,  in  the 
judgment  of  the  treasurer,  the  principal  of  such  stock  shall  become  an  insufficient 
security  ;  in  which  case  he  may  receive  the  dividends  on  all  stocks,  as  well  as  the 
interest  on  all  bonds  and  mortgages  deposited  by  such  association,  and  deposit  the 
same  in  some  safe  bank  or  banking  association  in  this  state,  in  his  name,  in  trust 
for  the  association  to  which  the  same  may  belong ;  the  deposit  to  be  made  on  such 
terms  aud  at  such  rate  of  interest,  not  beyond  the  legal  rate,  as  the  treasurer  may 
deem  most  conducive  to  the  interest  of  such  association,  and  to  be  withdrawn  and 
paid  over  wheuever,  in  the  judgment  of  the  treasurer,  the  securities  of  such  asso- 
ciation shall  be  sufficient  to  warrant  it ;  and  the  treasurer,  on  the  application  of 
the  owners  of  such  transferred  stock  in  trust,  may,  in  his  discretion,  change  or 
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transfer  the  same  for  other  stocks  of  equal  value  of  the  kinds  before  specified  in 
this  act,  or  may  retransfer  the  said  stocks,  or  any  part  thereof,  or  the  mortgages, 
or  any  of  them,  hereinafter  mentioned  and  provided  for,  upon  receiving  and  can- 
celling an  equal  amount  of  such  circulating  notes  delivered  by  him  to  such  asso- 
ciation, in  such  mann,er  that  the  circulating  notes  shall  always  be  secured  in  full, 
either  by  stocks  or  by  stocks  and  mortgages,  as  is  in  this  act  provided. 

13.  Sec.  5.  The  bills  or  notes  so  to  be  countersigned,  and  the  payment  of 
which  shall  be  so  secured  by  the  transfer  of  public  stocks,  shall  be  stamped  on 
their  face,  "Secured  by  pledge  of  securities  in  the  state  treasury." 

14.  Sec.  G.  Instead  of  transferring  public  stocks  as  aforesaid,  to  secure  the 
whole  amount  of  such  bills  or  notes,  it  shall  be  lawful  for  any  such  association,  in 
case  they  shall  so  elect,  before  receiving  any  such  bills  or  notes  for  circulation,  to 
secure  the  payment  of  not  more  than  one-third  of  the  whole  amount  so  to  be 
issued,  by  making  and  executing  directly  to  the  treasurer,  or  by  transferring  to 
him,  bonds  and  mortgages  upon  real  estate,  payable  at  a  period  not  exceeding  one 
year,  bearing  at  least  six  per  cent,  interest,  payable  annually  or  semi-annually;  in 
which  case  all  such  bills  or  notes  issued  by  such  association  shall  be  stamped  on 
their  face,  "  Secured  by  pledge  of  securities  in  the  state  treasury :"  Provided,  that 
no  bonds  and  mortgages  shall  be  received,  unless  accompanied  by  a  proper  deduc- 
tion of  title  and  certificates  of  the  proper  officers,  iu  whose  offices  encumbrances 
might  exist  upon  the  property  mortgaged,  touching  encumbrances  thereon,  nor 
until  the  said  bond  and  mortgage  shall  be  examined  by  the  attorney-general  of 
this  state,  and  his  opinion  in  writing  given  that  the  same  are  in  proper  and  legal 
*^ni  *^orm>  that  the  title  of  the  mortgagor  to  the  mortgaged  premises  in  fee 

-J  simple  is  good,  and  that  the  said  premises  are  clear  of  encumbrances. 
(See  66.) 

15.  Sec.  7.  Such  mortgages  shall  be  only  upon  improved,  productive,  unen- 
cumbered lands  within  this  state,  worth,  independently  of  any  buildings  thereon, 
at  least  triple  the  amount  for  which  they  shall  be  so  mortgaged  ;  and  no  mortgage 
shall  be  for  a  greater  amount  than  five  thousand  dollars ;  and  the  treasurer  shall, 
in  addition  to  the  provisions  in  that  respect  heretofore  required,  prescribe  such 
other  regulations  for  ascertaining  the  title  and  value  of  such  lauds,  as  he  may 
deem  necessary ;  and  he  may  (if  it  shall  become  necessary  for  the  purposes  con- 
templated in  this  act)  use  all  proper  means  to  collect  such  bonds  and  mortgages, 
or  may,  (for  like  purposes)  transfer  the  same,  for  the  amount  of  principal  and 
interest  due  thereon.     (See  66.) 

16.  Sec.  8.  The  treasurer  may,  in  his  discretion,  reassign  such  bonds  and  mort- 
gages, or  any  of  them,  to  the  association  which  transferred  them,  on  receiving 
other  approved  bonds  and  mortgages  of  equal  amount ;  and  when  any  sum  of  the 
principal  of  the  bonds  and  mortgages,  or  of  the  public  stocks  which  have  been 
transferred  to  the  treasurer,  shall  be  paid  to  him,  he  shall  notify  the  association 
which  transferred  the  same  of  such  payment,  and  may  pay  the  same  to  such  asso- 
ciation, on  receiving  other  approved  bonds  and  mortgages  or  public  stocks  of  an 
equal  amount,  or  on  returning  to  him  to  be  cancelled  an  equal  amount  of  the  bills 
or  notes  delivered  by  him  to  such  association  for  circulation;  and  all  bonds  and 
mortgages  received  by  the  treasurer  under  the  provisions  of  this  section,  shall  be 
subject  to  the  regulations  prescribed  by  the  sixth  and  seventh  sections  of  this  act. 

17.  Sec.  9.  The  association  assigning  bonds  and  mortgages  to  the  treasurer, 
may  receive  the  interest  to  accrue  thereon,  unless  default  shall  be  made  in  paying 
the  bills  or  notes  to  be  countersigned  as  aforesaid,  or  unless  the  bonds  and  mort- 
gages, or  stocks  so  pledged,  shall  become  an  insufficient  security  for  the  payment 
of  such  bills  or  notes;  and  whenever,  in  the  opinion  of  the  treasurer,  governor, 
and  attorney-general,  or  a  majority  of  them,  the  securities  deposited  according  to 
the  provisions  of  this  act  shall  become,  from  any  cause,  insufficient  for  the  redemp- 
tion of  the  notes  issued  by  the  treasurer  to  such  association,  he  shall  thereupon 
immediately  notify  the  president  thereof,  and  require  such  association,  within  five 
days,  to  place  in  his  hands  such  an  amount  of  securities  of  the  description  named 
in  the  second  and  sixth  sections  of  this  act,  as  will,  in  the  opinion  of  the  governor, 
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attorney-general,  and  treasurer,  or  a  majority  of  them,  secure  in  full  the  notes 
issued  as  aforesaid;  and  if,  upon  notice  as  aforesaid,  such  association  shall 
neglect  to  comply  with  the  requirements  made  by  the  treasurer,  he  shall,  without 
delay,  proceed  and  take  the  measures  to  redeem  the  notes  of  such  association 
prescribed  in  the  tenth  section  of  this  act,  in  case  any  association  fail  or  neglect 
to  pay  their  notes  on  demand. 

18.  Sec.  10.  In  case  the  makers  of  any  such  circulating  note  or  notes,  counter- 
signed and  registered  as  aforesaid,  shall  at  any  time,  on  lawful  demand,  between 
the  hours  of  ten  and  three  o'clock,  at  the  place  where  such  note  or  notes  is  or  are 
made  payable,  fail  or  refuse  to  redeem  such  note  or  notes  in  the  lawful  money  of 
the  United  States,  the  holder  of  such  note  or  notes  making  such  demand  may 
cause  the  same  to  be  protested  for  non-payment  by  a  notary  public,  under  his  seal 
of  office,  in  the  usual  manner;  and  the  treasurer,  on  receiving  and  fding  in  his 
office  such  protest,  shall  forthwith  give  notice  in  writing  to  the  makers  of  such 
note  or  notes  to  pay  the  same ;  and  if  they  shall  omit  so  to  do,  for  three  days 
after  such  notice,  the  treasurer  shall  thereupon  (unless  he  shall  be  satisfied  that 
there  is  good  and  legal  defence  against  the  payment  of  such  note  or  notes)  give 
notice,  in  three  or  more  newspapers  published  in  this  state,  that  all  the  circulating 
notes  issued  by  such  association  will  be  l'edeemed  out  of  the  trust  funds  in  his 
hands  for  that  purpose;  and  the  treasurer  shall  apply  the  trust  funds  belonging 
to  the  makers  of  such  protested  notes  to  the  payment,  pro  rata,  of  all  such  cir- 
culating notes,  whether  protested  or  not,  put  in  circulation  by  the  makers  of  such 
protested  notes  pursuant  to  the  provisions  of  this  act ;  and  the  treasurer,  after  the 
expiration  of  ten  days,  may,  by  and  with  the  advice  of  the  governor  and  attorney- 
*general,  proceed  to  sell  at  public  auction  the  stocks  or  bonds  and  mort-  |-+ri 
gages,  or  any  of  them,  pledged  by  the  makers  of  such  protested  notes,  and  L 
out  of  the  proceeds  of  such  sale  pay  off,  as  aforesaid,  all  the  notes  issued  to  the 
makers  of  such  protested  notes,  or,  with  the  advice  aforesaid,  may  postpone 
such  sale  for  a  period  not  exceeding  six  months,  after  which  he  shall  sell  and 
proceed  as  aforesaid ;  all  costs  for  protesting  the  circulating  notes  issued  by  any 
banking  association  under  the  provisions  of  this  act,  shall  be  paid  by  the  person 
or  persons  procuring  the  services  to  be  performed,  for  which  such  association 
shall  be  liable  to  him  or  them ;  but  no  part  of  the  securities  deposited  by  such 
association  (unless  an  overplus  shall  remain  in  the  hands  of  the  treasurer)  shall 
be  applied  to  the  payment  of  such  costs,  nor  shall  any  thing  in  this  act  contained 
be  considered  as  implying  any  pledge  on  the  part  of  the  state  for  any  payment 
beyond  the  proper  application  of  the  securities  pledged  to  the  treasurer. 

19.  Sec.  11.  The  stocks  and  bonds  and  mortgages  deposited  with  the  treasurer, 
by  any  association  under  the  provisions  of  this  act,  shall  be  held  by  him  exclu- 
sively for  the  redemption  of  the  bills  or  notes  delivered  to  such  association  to  be 
put  in  circulation  as  money,  until  the  same  are  paid  off  and  cancelled. 

20.  Sec.  12.  The  plates,  dies,  and  materials,  to  be  procured  by  the  treasurer 
for  the  printing  and  making  of  such  notes  for  circulation,  shall  remain  in  his  cus- 
tody and  under  his  direction  ;  and  the  expenses  necessarily  incurred  in  executing 
the  provisions  of  this  act  shall  be  audited  by  the  secretary  of  state  and  settled  by 
the  treasurer,  and  paid  out  of  any  money  in  the  treasury  not  otherwise  appro- 
priated, upon  the  written  order  or  warrant  of  the  governor;  and,  for  the  purpose 
of  reimbursing  the  same,  the  treasurer  is  hereby  authorized  and  required  to  charge 
against,  and  receive  from  each  association  applying  for  such  notes  for  circulation 
such  rate  per  centum  thereon  as  will  repay  the  expenses  necessarily  incurred  as 
above  mentioned  ;  and  the  treasurer  shall,  at  the  close  of  each  year,  assess  on  all 
the  banking  associations  constituted  under  this  act,  a  ratable  and  equitable  amount, 
in  proportion  to  their  respective  capitals,  of  all  other  expenses  incident  to,  or 
necessarily  incurred  in  carrying  into  effect  the  several  provisions  of  this  act,  which 
sums  shall  be  paid  by  said  associations,  respectively,  to  the  treasurer. 

21.  Sec.  13.  It  shall  not  be  lawful  for  the  treasurer,  or  other  officer,  to  coun- 
tersign bills  or  notes  for  any  association,  to  an  amount  in  the  aggregate  exceeding 
the  public  stocks,  or  public  stocks  and  bonds  and  mortgages,  at  their  value,  as 
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provided  in  the  former  sections  of  this  act,  deposited  with  the  treasurer  by  such 
association;  but  the  treasurer  may  receive  notes  issued  by  him  for  circulation 
under  the  provisions  of  this  act,  which  have  become  mutilated  and  unfit  for  circu- 
lation, and  may  deliver,  in  lieu  thereof,  other  notes  for  circulation  to  the  same 
amount;  and  any  treasurer  or  other  officer  who  shall  intentionally  violate  the 
provisions  of  this  section,  shall,  upon  conviction,  be  adjudged  guilty  of  a  misde- 
meanor, and  shall  be  punished  by  a  fine  of  not  less  than  five  thousand  dollars,  or 
by  imprisonment  for  a  term  of  not  less  than  five  years,  or  both. 

22.  Sec.  14.  It  shall  not  be  lawful  for  any  association  under  the  provisions  of 
this  act  to  issue  or  put  in  circulation  auy  bills  or  notes  which  shall  not  have  first 
been  countersigned  and  registered  as  is  hereinbefore  provided  ;  and  any  violation 
of  the  provisions  of  this  section  shall  be  deemed  a  misdemeanor,  and,  on  convic- 
tion thereof,  the  person  or  persons  offending  shall  be  punished  by  fine  or  imprison- 
ment, or  both,  the  fine  not  to  exceed  one  thousand  dollars,  or  the  imprisonment 
three  years. 

23.  Sec.  15.  Any  number  of  persons  not  less  than  seven,  citizens  of  this  state, 
may  associate  to  establish  offices  of  discount,  deposit,  and  circulation,  on  the 
terms  and  conditions,  and  subject  to  the  liabilities  prescribed  in  this  act;  but  the 
aggregate  amount  of  the  capital  stock  of  any  such  association  shall  not  be  less 
than  fifty  thousand  dollars  nor  more  than  five  hundred  thousand  dollars. 

24.  Sec.  16.  The  persons  so  associating  shall,  under  their  hands  and  seals,  make 
a  certificate,  by  the  terms  of  which  such  association  shall  be  bound,  which  shall 
specify  the  name  assumed  to  distinguish  such  association,  and  to  be  used  in  its 
dealings ;  the  place  where  the  banking  business  of  such  association  is  to  be  carried 

*on,  designating  the  particular  county,  township,  and  city,  town,  or  village 
this  state ;  the  amount  of  the  capital  stock  of  such  association,  and  the 
number  of  shares  into  which  the  same  shall  be  divided ;  the  names  and  places  of 
residence  of  the  shareholders,  and  the  number  of  shares  held  by  each  of  them, 
respectively,  and  the  period  at  which  such  association  shall  commence  and  ter- 
minate, which  shall  not  be  for  a  longer  term  than  twenty  years;  which  certificate 
shall  be  proved  or  acknowledged  in  the  same  manner  as  deeds  are  by  law  required 
to  be  proved  or  acknowledged,  and  recorded  in  the  office  of  the  secretary  of  state 
and  in  the  clerk's  office  of  the  county  where  any  office  of  such  association  shall  be 
established;  but  it  shall  not  be  lawful  for  any  association  to  locate  their  office  or 
place  of  business  in  any  other  than  one  of  the  county  towns  or  incorporated  cities, 
boroughs,  towns,  or  villages  of  this  state,  unless  such  association  shall  have  first 
procured  the  certificate  in  writing  of  the  governor  and  attorney-general,  setting 
forth  that  some  other  place  proposed  by  said  association,  as  the  location  of  their 
office  or  place  of  business,  is  a  fit  and  proper  place  for  the  location  of  such  office 
or  place  of  business ;  which  certificate  shall  be  filed  with  the  certificate  to  be  made 
by  said  association,  as  hereinbefore  mentioned. 

25.  Sec.  17.  The  certificate  required  by  the  last  preceding  section  to  be  recorded 
in  the  offices  of  the  secretary  of  state  and  the  clerk  of  the  county,  or  copies  thereof, 
duly  certified  by  either  of  those  officers;  may  be  used  as  evidence  in  all  courts  and 
places,  for  and  against  any  such  association  ;  and  upon  making  said  certificate,  and 
causing  the  same  to  be  recorded  as  aforesaid,  the  said  persons  so  associating,  their 
successors  and  assigns,  shall  be,  from  the  time  of  commencement  fixed  in  said 
certificate,  and  until  the  time  limited  therein  for  the  termination  thereof,  a  body 
corporate  and  politic,  by  the  name  mentioned  in  said  certificate :  Provided,  that 
the  legislature  may  at  pleasure  dissolve  any  company  created  by  virtue  of  this  act. 

26.  Sec.  18.  Every  such  association  shall  have  power  to  choose  a  board  of 
directors,  and,  under  the  direction  of  such  board,  to  carry  on  the  business  of  bank- 
ing (at  the  place  specified  in  their  certificate,  and  not  elsewhere),  by  discounting 
bills,  notes,  and  other  evidences  of  debt,  receiving  deposits,  buying  and  selling  gold 
and  silver  bullion,  foreign  coins,  and  bills  of  exchange  ;  may  loan  money  on  real 
and  personal  security;  also,  may  choose  one  of  their  own  number  to  be  president, 
appoint  a  cashier  and  such  other  officers  and  agents  as  their  business  may  require  ; 
may  remove  such  president,  cashier,  officers  and  agents  at  pleasure,  and  appoint 
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others  in  their  places;  may  establish  by-laws  for  their  government,  and  exercise 
such  other  incidental  powers  as  shall  be  necessary  to  carry  on  such  banking 
business. 

27.  Sec.  19.  The  shares  of  every  such  association  shall  be  deemed  to  be  per- 
sonal property,  and  shall  be  transferable  on  the  books  of  the  association,  in  such 
manner  as  shall  be  specified  in  their  articles  of  association;  and  every  person 
becoming  a  shareholder  by  such  transfer,  shall,  in  proportion  to  his  shares,  suc- 
ceed to  all  the  rights  and  liabilities  of  prior  shareholders;  and  no  change  shall 
be  made  in  the  articles  of  association,  by  which  the  rights,  remedies,  or  security 
of  its  existing  creditors  shall  be  weakened  or  impaired. 

28.  Sec.  20.  It  shall  be  lawful  for  any  association  of  persons  organized  under 
this  act,  by  their  articles  of  association,  to  provide  for  an  increase  of  their  capital, 
not  to  exceed  five  hundred  thousand  dollars  in  the  whole,  and  of  the  number  of 
the  associates,  from  time  to  time,  as  they  may  judge  to  be  proper,  and  also,  for 
the  election  of  directors  to  manage  the  affairs  and  business  of  such  association; 
and  in  case  of  any  such  increase  of  capital,  it  shall  be  the  duty  of  any  such  asso- 
ciation to  file  a  certificate  thereof,  as  required  by  the  sixteenth  section  of  this  act, 
within  ten  days  after  such  increase  shall  have  been  determined  upon. 

29.  Sec.  21.  All  contracts  made  by  any  such  association,  and  all  notes  and 
bills  by  them  issued  and  put  in  circulation  as  money,  shall  be  signed  by  the 
president  or  vice-president  and  cashier  thereof. 

(Secs.  22,  23,  24,  25,  26,  27,  repealed.) 

30.  Sec.  28.  It  shall  be  lawful  for  such  association  to  purchase,  hold,  and 
convey  such  real  estate  as  shall  be  necessary  for  its  immediate  accommodation  in 
*the  convenient  transaction  of  its  business,  or  as  shall  be  mortgaged  to  it  in  r-^r  o 
good  faith,  by  way  of  security  for  loans  made  by,  or  moneys  due  to  such  ^ 
association,  or  as  shall  be  conveyed  to  it  in  satisfaction  of  debts  previously  con- 
tracted in  the  course  of  its  dealings,  or  such  as  it  shall  purchase  at  sales  under 
judgments,  decrees,  or  mortgages  held  by  such  association  ;  and  that  the  said 
association  shall  not  purchase,  hold,  or  convey  real  estate  in  any  other  case  or 
for  any  other  purpose. 

31.  Sec.  29.  Upon  the  application  of  creditors  or  shareholders  of  any  such 
association,  whose  debts  or  shares  shall  amount  to  one  thousand  dollars,  and 
stating  facts,  verified  by  affidavit,  the  chancellor  may,  in  his  discretion,  order  a 
strict  examination  to  be  made  by  one  of  the  masters  of  his  court,  or  by  any 
other  person  or  persons,  not  exceeding  three,  appointed  by  him  for  that  purpose, 
of  all  the  affairs  of  such  association,  for  the  purpose  of  ascertaining  the  safety 
of  its  investments  and  the  prudence  of  its  management;  and  the  result  of  every 
such  examination,  together  with  the  opinion  of  the  master,  or  of  such  other  per- 
son or  persons  to  be  appointed  by  the  chancellor  as  aforesaid,  and  of  the  chan- 
cellor thereon,  shall  be  published  in  such  manner  as  the  chancellor  shall  direct, 
who  shall  make  such  order  in  respect  to  the  expenses  of  such  examination  and 
publication  as  he  may  deem  proper ;  and  may  also  make  such  other  order  or 
orders,  and  direct  such  further  and  other  proceedings,  as  he  may  deem  necessary 
and  proper  for  the  due  protection  of  the  interest  of  the  note  holders  and  other 
creditors  of  said  association,  and  of  the  stockholders  thereof. 

32.  Sec.  30.  Every  such  association  shall,  on  the  first  day  of  January  in  every 
year,  after  having  commenced  the  business  of  banking  under  the  provisions  of 
this  act,  make  out  and  transmit  to  the  treasurer,  in  the  form  to  be  provided  by 
him,  a  full  statement  of  the  affairs  of  the  association,  up  to  and  including  the 
last  day  of  December  in  every  year,  verified  by  the  oaths  or  affirmations  of  the 
president  and  cashier ;  which  statement  shall  be  filed  by  the  treasurer  in  his 
office,  and,  as  soon  as  possible  thereafter,  shall  be  laid  before  the  legislature,  and 
shall  contain — 

I.  The  amount  of  the  capital  stock  of  such  association  subscribed  and  paid 
in,  the  amount  invested  by  said  association,  and  in  what  manner,  and  the  amount 
of  such  stock  as  is  then  possessed  by  such  association. 
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II.  The  value  of  the  real  estate  of  the  association,  specifying  what  portion  is 
occupied  by  such  association  for  the  transaction  of  its  business. 

III.  The  shares  of  stock  held  by  such  association,  whether  absolutely  or  as 
collateral  security,  specifying  each  kind  of  stock,  and  the  number  and  value  of 
the  shares  of  each. 

IV.  The  debts  owing  to  the  association,  specifying  such  as  are  due  from 
moneyed  or  other  corporations  or  associations,  the  names  of  such  corporations 
or  associations,  and  the  amount  due  from  each,  and  also  specifying  the  amount 
secured  by  bond  and  mortgage  or  judgment,  the  amount  which  ought  to  be  in- 
cluded in  the  computation  of  losses,  and  the  total  amount  of  such  debts  then 
collectable. 

V.  The  amount  of  debts  owing  by  the  association,  specifying  such  as  are 
payable  on  demand  and  such  as  are  due  to  moneyed  or  other  corporations  or 
associations,  the  names  of  such  corporations  or  associations,  and  the  amount 
due  to  each. 

VI.  The  amount  of  claims  against  such  association,  not  acknowledged  by  it 
as  debts. 

VII.  The  amount  for  which  such  association  is  bound  as  surety,  or  for  which 
it  may  become  liable  on  the  happening  of  contingent  events. 

VIII.  The  amount  of  the  notes  or  bills  of  such  association  then  in  circula- 
tion, also  the  amount  of  loans  and  discounts  and  of  specie  on  hand. 

IX.  The  amount  of  losses  of  such  association  (if  any),  specifying  whether  on 
its  capital  or  profits,  since  the  last  preceding  statement,  and  of  the  dividends 
declared  and  made  during  the  same  period. 

X.  The  amount  of  real  estate,  mortgages,  and  of  stocks,  together  with  a  de- 
scription of  the  stocks  deposited  by  such  association  with  the  treasurer,  as 
^~  .-,  security  *for  notes  for  circulation  issued  by  him  to  such  association  ;  the 

-"  market  value  of  such  stocks,  as  near  as  the  same  can  be  ascertained,  and 
the  date  to  which  payment  of  interest  has  been  made  upon  such  mortgages  or 
stocks,  and  whether  such  interest  has  been  paid  to  such  banking  association,  or 
passed  to  its  credit  on  the  books  of  the  treasurer. 

33.  Sec.  31.  If  any  such  association  shall  neglect  to  make  out  and  transmit 
the  statement  required  in  the  last  preceding  section,  for  one  month  beyond  the 
period  when  the  same  is  required  to  be  made,  or  shall  violate  any  of  the  pro- 
visions of  this  act,  such  association  may  be  proceeded  against  and  dissolved  by 
the  court  of  chancery,  in  the  same  manner  as  any  other  moneyed  corporation 
may  be  proceeded  against  and  dissolved. 

34.  Sec.  32.  It  shall  be  the  duty  of  the  committee  of  the  legislature,  annually 
appointed  to  examine  the  treasurer's  accounts,  to  examine  also  the  securities 
deposited  by  banking  associations,  together  with  the  books  and  papers  relating 
to  the  business  of  banking  under  the  provisions  of  this  act;  also,  to  count  all 
circulating  bills  which  have  been  returned  to  the  treasurer  by  any  banking  asso- 
ciation, to  cancel  and  destroy  the  same,  and  to  give  a  certificate  thereof  to  the 
treasurer,  and  generally  to  make  such  investigations  as  they  may  deem  proper 
to  enable  them  to  report  the  true  state  and  condition  of  all  the  banking  associa- 
tions in  this  state  to  the  legislature.  (See  68.) 

(Sec.  33.  Repealed.) 

35.  Sec.  34.  Any  such  association  shall  be  liable  to  pay  the  holder  of  every 
bill  or  note  put  in  circulation  by  it  as  money,  the  payment  of  which  shall  have 
been  demanded  and  refused,  damages  for  non-payment  thereof,  in  lieu  of  interest, 
at  and  after  the  rate  of  twelve  per  cent,  per  annum  from  the  time  of  such  refusal 
until  the  payment  of  such  bill  or  note. 

36.  Sec.  35.  The  president  and  cashier  of  every  association  formed  pursuant 
to  the  provisions  of  this  act,  shall  at  all  times  keep  a  true  and  correct  list  of  the 
names  and  residences  of  all  the  shareholders  of  such  association,  and  of  the 
number  of  shares  owned  by  them  respectively,  and  shall  file  a  copy  of  such  list 
in  the  office  of  the  clerk  of  the  county  where  the  office  of  such  association  may 
be  located,  and  also  in  the  office  of  the  treasurer,  on  the  first  Mondays  of  Janu- 
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ary  and  July  in  every  year ;  and  such  list  shall  at  all  times  be  open,  at  the  place 
of  business  of  such  association,  for  public  inspection  during  the  usual  hours  of 
transacting  business,  under  the  penalty  of  one  hundred  dollars  for  every  day's 
neglect.   (See  41.) 

37.  Sec.  36.  When  any  banking  association,  under  the  provisions  of  this  act, 
shall  be  desirous  of  relinquishing  the  banking  business,  and  shall  have  redeemed 
at  least  eighty  per  cent,  of  their  circulating  notes,  shall  have  returned  the  same 
to  the  treasurer,  and  shall  have  delivered  to  him  a  certificate  of  deposit  to  his 
credit,  in  such  bank  as  he  shall  approve,  to  an  equal  amount  with  the  circulating 
notes  of  such  association  still  unredeemed,  it  shall  be  lawful  for  the  treasurer  to 
receive  the  same,  and  to  give  up  all  the  securities  deposited  by  such  association 
for  the  redemption  of  notes  issued  to  such  association. 

38.  Sec.  37.  Any  association,  after  having  complied  with  the  provisions  of 
the  preceding  section,  shall  give  notice  for  two  years  in  a  newspaper  published 
in  Trenton,  and  in  at  least  one  newspaper  published  in  the  county  where  such 
association  shall  have  been  located,  if  any  paper  be  published  in  said  county, 
and  if  not,  then  in  a  newspaper  of  one  of  the  adjoining  counties,  that  all  the  cir- 
culating notes  issued  by  such  association  must  be  presented  to  the  treasurer  for 
payment  within  two  years  from  the  date  of  such  notice,  or  that  the  funds  depos- 
ited for  the  redemption  of  such  notes  will  be  given  up  to  such  association ;  and 
on  receiving  satisfactory  proof  of  such  notice  for  the  time  aforesaid,  the  treasurer 
shall  surrender  to  the  order  of  such  association  any  securities  which  he  may  hold 
for  the  payment  of  any  unredeemed  notes  of  the  said  association. 

39.  Sec.  38.  It  shall  be  lawful  for  the  treasurer  of  this  state,  at  the  expira- 
tion of  two  years  from  and  after  the  termination  of  any  such  association,  to  re- 
assign and  deliver  up  all  the  public  stocks  and  bonds  and  mortgages  assigned 
to  and  *deposited  with  him  by  any  such  association,  notwithstanding  all  «,, 
the  bills  and  notes  issued  and  delivered  by  him  to  such  association  shall  L 
not  have  been  cancelled:  Provided  always,  that  the  said  treasurer  shall  have 
caused  previous  notice  of  his  intention  so  to  do  to  be  published  for  six  calendar 
months  in  three  newspapers  printed  in  this  state. 

40.  Sec.  39  Every  association  under  the  provisions  of  this  act,  and  the  presi- 
dent, cashier,  directors,  book-keepers,  and  other  officers  thereof,  shall  be  subject 
to  all  the  provisions,  duties,  liabilities,  taxes,  and  penalties  to  which  the  incor- 
porated banks  of  this  state,  and  the  presidents,  cashiers,  directors,  book-keepers, 
and  other  officers  thereof,  are  or  may  be  subject,  or  which  may  be  provided,  pre- 
scribed, or  imposed  by  the  laws  of  this  state. 

41.  Sec.  40.  This  act  shall  be  deemed  and  taken  to  be  a  public  act;  and 
every  such  association  shall  possess  the  general  powers,  and  be  subject  to  the 
restrictions  and  liabilities,  contained  in  the  act  entitled  "An  act  concerning  cor- 
porations," approved  February  fourteenth,  eighteen  hundred  and  forty-six,  so  far 
as  the  same  are  applicable. 

Supplement.     Approved  March  14,  1851.     (Pam.  292.) 

42.  Sec.  1.  So  much  of  the  second  section  of  the  act  to  which  this  is  a  sup- 
plement, as  requires  that  persons  associating  for  the  purpose  of  banking,  shall  be 
residents  of  this  state,  be,  and  the  same  is  hereby  repealed. 

43.  Sec.  2.  It  shall  be  lawful  for  any  association,  or  persons  formed,  or  to  be 
formed,  under  the  act  to  which  this  is  a  supplement,  to  deposit,  in  addition  to  the 
stock  mentioned  in  said  act,  the  stocks  of  the  states  of  New  York,  Ohio,  Ken- 
tucky, and  Pennsylvania,  or  either  of  them,  as  basis  or  security  for  their  circula- 
ting notes,  subject  to  all  the  provisions  and  restrictions  in  said  act  authorizing 
the  business  of  banking.    (See  65,  67.) 

44.  Sec.  3.  The  bills  and  notes  authorized  to  be  stamped  on  their  face,  as 
provided  in  the  fifth  section  of  the  act  to  which  this  is  a  supplement,  and  whose 
security  may  be  based  upon  public  stocks,  shall  be  stamped  on  their  face, 
"  Secured  by  public  stocks  in  the  state  treasury,"  and  those  bills  or  notes 
whose  security  may  be  based  on  public  stocks  and  bonds  and  mortgages,  shall  be 
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stamped  on  the  face,  "Secured  by  public  stocks  and  bonds  and  mortgages  in  the 
state  treasury." 

45.  Sec.  4.  A  majority  of  the  directors,  authorized  to  be  chosen  by  the 
eighteenth  section  of  the  act  to  which  this  is  supplementary,  shall  be  residents 
of  this  state. 

46.  Sec.  5.  It  shall  not  be  necessary  for  the  cashier  of  any  such  association 
to  sign  the  bills  or  notes  thereof. 

47.  Sec.  6.  The  twenty-second,  twenty-third,  twenty-fourth,  twenty-fifth, 
twenty-sixth,  twenty-seventh,  thirty-third,  and  so  much  of  the  thirty-fifth  section 
of  the  act  to  which  this  is  a  supplement,  as  requires  a  copy  of  the  names  of  the 
stockholders  to  be  filed  in  the  office  of  the  clerk  of  the  county  and  of  the  state 
treasurer,  be,  and  the  same  are  hereby  repealed. 

Supplement.     Approved  March  20,  1852.     (Pam.  478.) 

48.  Sec.  1.  In  case  any  association  under  the  provisions  of  the  act  to  which 
this  is  a  supplement,  shall  not  have  a  regular  bona  fide  banking  house  or  office 
in  some  public  situation  in  the  place  where  the  banking  business  of  such  associa- 
tion is  to  be  carried  on,  to  be  used  for  that  purpose  only,  agreeably  to  the  cer- 
tificate made  and  filed  by  the  persons  heretofore  or  hereafter  associated,  and 
shall  not  keep  a  regular  cashier  or  clerk  in  attendance  therein  at  the  usual  busi- 
ness hours  ;  or  in  case  any  such  association  shall  not  carry  on  the  business  of 
banking,  in  a  bona  fide  manner,  at  such  place,  agreeably  to  the  true  intent  and 
meaning  of  the  eighteenth  section  of  said  act,  and  any  creditable  citizen  of  this 
state  shall  make  an  affidavit  in  writing  setting  forth  that,  from  personal  know- 
ledge and  examination,  he  hath  reason  to  believe,  and  doth  believe,  that  any  such 
association  is  violating  any  of  the  provisions  of  this  section,  or  of  the  eighth 
section  of  this  act,  and  shall  deliver  the  same  to  the  attorney-general  of  this 
£-„-.  state,  it  shall  be  his  *duty  forthwith  to  apply,  by  petition  or  information, 

-■  to  the  chancellor,  setting  forth  the  facts  and  circumstances  of  the  case ;  and 
thereupon  the  chancellor,  upon  such  reasonable  notice  being  given  as  he  shall 
direct,  shall  proceed,  in  a  summary  way,  to  hear  the  affidavits,  proofs,  and  alle- 
gations which  may  be  offered;  and  if,  upon  such  inquiry  into  the  matter  or 
cause  of  complaint,  it  shall  be  made  to  appear  that  the  said  association  hath 
violated  any  of  the  provisions  of  this  section,  or  the  eighth  section  of  this  act, 
the  said  chancellor  may  proceed  as  if  said  association  was  shown  to  be  insolvent, 
and  may  make  an  order  directing  the  treasurer  to  give  notice  that  all  the  cir- 
culating notes  issued  by  said  association  will  be  redeemed  out  of  the  trust  funds 
in  his  hands  after  such  notice ;  and  further,  to  proceed  as  is  directed  by  the  tenth 
section  of  the  act  to  which  this  is  a  supplement. 

49.  Sec.  2.  The  governor,  secretary  of  state,  and  attorney-general  of  the  state 
shall  be  a  board  of  commissioners,  to  be  styled  "the  Board  of  Bank  Commis- 
sioners," who,  or  a  majority  of  them,  shall  have  power  to  inspect  and  supervise 
said  association  at  all  times,  and  to  examine  their  books,  papers,  and  concerns, 
and  to  examine  their  officers  or  other  persons  under  oath  or  affirmation,  and 
after  such  inspection  or  examination,  if  they  shall  have  reason  to  believe  said 
associations,  or  any  of  them,  are  not  carrying  on  the  business  of  banking  in  a 
bona  fide  manner,  and  according  to  the  true  intent  and  meaning  of  this  act,  and 
the  act  to  which  this  is  supplementary,  they  shall  so  report  in  writing  to  the 
chancellor,  who  shall  proceed  on  such  complaint  as  he  is  directed  to  do  in  the 
first  section  of  this  act ;  and  said  commissioners  shall  have  power,  at  all  times, 
to  examine  the  books  and  papers  of  the  treasurer  relating  to  the  business  of 
banking,  under  the  provisions  of  the  act  to  which  this  is  a  supplement,  together 
with  the  securities  deposited  in  his  office  by  said  association. 

50.  Sec.  3.  If  any  such  association  shall  neglect  or  refuse  to  submit  its  books, 
papers,  and  concerns  to  the  inspection  or  examination  of  said  commissioners,  or 
to  a  committee  of  the  legislature  appointed  for  that  purpose,  or  if  its  officers 
shall  refuse  to  be  examined,  under  oath  or  affirmation,  touching  the  concerns  of 
such  association,  by  said  commissioners  or  committee,  the  chancellor,  upon  com- 
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plaint  thereof  in  writing  to  him  made  by  said  commissioners  or  committee,  shall 
proceed  as  if  said  association  was  shown  to  be  insolvent,  and  shall  make  an  order 
similar  to  the  order  contemplated  in  the  first  section  of  this  act. 

51.  Sec.  4.   Repealed  and  supplied  by  68. 

52.  Sec.  5.  When  the  treasurer  shall  deliver  any  notes  to  any  association, 
according  to  the  provisions  of  the  act  to  which  this  is  a  supplement,  he  shall 
exhibit  the  same  to  the  auditor,  who,  in  a  book  to  be  provided  for  the  purpose, 
shall  enter  thereon  the  amount  delivered,  the  time  when  delivered,  the  name  of 
the  association,  and  the  amount  of  each  denomination,  together  with  a  descrip- 
tion of  the  securities  deposited  therefor. 

53.  Sec.  6.  Xo  association  incorporated  under  the  act  to  which  this  is  a  sup- 
plement, shall  be  designated  by  the  name  of  any  other  bank  or  banking  associa- 
tion in  this  state,  and  the  name  and  location  thereof  shall  be  in  large  legible  let- 
ters upon  all  their  circulating  notes. 

54.  Sec.  7.  The  governor  shall  appoint  and  commission,  in  each  county  of  this 
state,  commissioners,  not  exceeding  three,  to  ascertain  the  value  of  all  real  estate 
mentioned  in  the  sixth  and  seventh  sections  of  the  act  to  which  this  is  a  supple- 
ment ;  and  each  commissioner  shall,  before  he  executes  the  duties  of  his  office, 
*make  affidavit  by  oath  or  affirmation,  and  signed  by  him,  before  the  clerk  r*-^ 
of  the  county  for  which  he  shall  be  appointed,  faithfully  and  impartially  L  ° ' 
to  execute  the  duties  of  his  office,  which  said  affidavit  shall  be  filed  in  the  office 
of  the  secretary  of  state,  and  such  commissioner  shall  hold  his  office  for  three 
years,  unless  sooner  removed  by  the  governor ;  and  no  mortgage  upon  real  estate 
shall  be  received  as  security,  until  a  certificate  is  presented  and  filed  in  the  office 
of  the  treasurer  of  the  value  of  said  real  estate,  the  improvements  of  the  same, 
and  the  annual  value  thereof,  as  near  as  may  be,  signed  by  two  commissioners 
resident  in  the  county  in  which  said  real  estate  may  be  situate,  not  interested  in 
said  real  estate  or  related  to  or  connected  in  business  with  the  person  or  persons 
desiring  said  certificate. 

55.  Sec.  8.  Xo  association  of  persons  shall  be  formed  for  the  purpose  of 
banking  under  the  act  to  which  this  is  a  supplement,  and  the  several  supple- 
ments thereto,  unless  a  majority  of  the  shares  of  such  association  shall  be  held 
by  actual  residents  of  this  state  ;  and  every  such  association  shall  have  power 
to  transact  the  business  of  banking,  so  long  as  a  majority  of  the  shares  therein 
shall  continue  to  be  held  by  actual  residents  in  this  state,  and  no  longer. 

56.  Sec.  9.  The  following  fees  shall  be  allowed  and  paid  for  services  per- 
formed under  this  act  and  the  act  to  which  this  is  a  supplement :  to  the  bank 
commissioners,  the  sum  of  fifty  dollars  each,  per  annum,  to  be  paid  by  said 
associations  to  the  treasurer,  in  proportion  to  their  respective  capitals,  and  by 
him  paid  to  said  commissioners;  to  each  of  the  county  commissioners,  the  sum 
of  two  dollars  for  each  day  necessarily  employed  under  the  requisitions  of  this 
act,  and  five  cents  for  each  mile  of  travel,  going  and  returning  in  the  perform- 
ance of  his  duties,  to  be  paid  by  the  association  requiring  said  service  ;  to  the 
treasurer  for  countersigning,  numbering  and  registering  circulating  notes,  de- 
livered to  any  such  association,  the  sum  of  one  dollar  and  twenty-five  cents  for 
every  one  hundred  sheets,  of  four  notes  on  each  sheet,  to  be  paid  by  said  asso- 
ciation ;  the  fees  for  all  other  services  not  fixed  by  law  shall  be  fixed,  audited, 
and  allowed  by  the  governor  and  chief  justice. 

57.  Sec.  10.  So  much  of  the  act  entitled,  "An  act  to  authorize  the  business 
of  banking,'1  approved  February  twenty-seventh,  eighteen  hundred  and  fifty,  and 
the  supplement  thereto,  approved  March  fourteenth,  eighteen  hundred  and  fifty- 
one,  as  conflicts  with  the  provisions  of  this  supplement,  be,  and  the  same  is 
hereby  repealed. 

58.  Sec.  11.  The  bank  commissioners  appointed  by  the  authority  of  this  act 
shall  be  vested  with  the  same  powrer  and  authority  to  examine,  inspect,  and 
supervise  the  books,  officers,  and  concerns  of  the  special  incorporated  banks,  as 
is  vested  in  said  commissioners  by  the  second  section  of  this  act ;  and  any  such 
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association  neglecting  or  refusing  to  comply  with  the  provisions  of  this  act, 
shall  be  liable  to  the  provisions  imposed  by  the  third  section  of  this  act. 

59.  Sec.  12.  Every  bank  or  association  in  this  state,  heretofore  or  hereafter 
incorporated  by  special  enactment,  or  under  the  provisions  of  the  act  to  which 
this  is  a  supplement,  issuing  circulating  notes,  shall,  on  or  before  the  fourth  day 
of  July  next,  appoint  an  agent  in  the  city  of  Camden  or  Trenton,  if  the  office  or 
place  of  business  of  such  bank  or  association  be  in  the  counties  of  Cape  May, 
Atlantic,  Cumberland,  Salem,  Gloucester,  Camden,  Burlington,  or  Mercer,  and 
in  the  city  of  Jersey  City  or  Newark,  if  the  office  or  place  of  business  of  said 
bank  or  association  be  in  any  of  the  other  counties  of  the  state,  for  the  redemp- 
tion of  the  circulating  notes  issued  by  such  bank  or  association  which  shall  be 
presented  to  such  agent  for  payment  or  redemption  :  Provided  always,  that 
any  bank  or  association  that  is  herein  required  to  have  an  agent  at  Newark  or 
Jersey  City,  shall  not  be  required  to  have  such  agent,  so  long  as  it  causes  its 
notes  to  be  redeemed  at  par  at  some  approved  bank  or  office  in  the  city  of  New 
York  ;  and  any  bank  or  association  that  is  herein  required  to  have  an  agent  at 
Camden  or  Trenton,  shall  not  be  required  to  have  such  agent,  so  long  as  it 
causes  its  notes  to  be  redeemed  at  par  at  some  bank  or  office  in  the  city  of 
Philadelphia;  and  any  bank  or  association,  whose  office  or  place  of  business  is 
in  the  county  of  Mercer,  may,  with  the  approbation  of  the  bank  commissioners 
of  this  state,  provide  for  the  redemption  of  its  notes  at  par  at  some  approved 
*-q-i  bank  or  *office,  either  in  the  city  of  New  York  or  the  city  of  Philadelphia, 

-■  and  in  such  cases  shall  not  be  required  to  have  such  agent  as  aforesaid ; 
which  bank  or  office  for  par  redemption  shall  be  designated  to  the  treasurer, 
and  approved  by  the  bank  commissioners  of  this  state,  and  shall  not  be  approved 
unless  situate  in  such  part  of  said  cities  where  such  business  is  generally  trans- 
acted ;  and  aotice  of  such  designation  and  approval  shall  be  published  in  the 
manner  herein  provided  for  publication  of  the  appointment  of  an  agent ;  but  if, 
at  any  time,  it  shall  appear  to  the  treasurer,  by  affidavit  filed  in  his  office,  that 
any  notes  of  such  bank  are  not  redeemed  at  par  at  such  designated  bank  or 
office,  he  shall  forthwith  appoint  an  agent  for  such  bank  at  the  proper  place  in 
this  state,  and  give  notice  thereof  to  such  bank,  and  publish  the  same,  as  required 
in  other  cases.    (See  63,  64.) 

60.  Sec.  13.  Any  such  bank  or  association,  whose  agent  shall  neglect  or 
refuse  to  redeem  their  notes  on  demand,  between  the  hours  of  ten  and  three 
o'clock  on  every  day  (Sunday  excepted)  as  aforesaid,  shall  pay  to  the  person 
making  such  demand,  interest  upon  the  notes  so  demanded  as  aforesaid,  at  the 
rate  of  twenty  per  cent,  from  the  time  of  demand  made  until  the  same  is  paid. 

A  further  Supplement.     Approved  March  10,  1853. 

61.  Sec.  1.  It  shall  be  lawful  for  any  association  of  persons  formed  and 
organized  under  the  act  to  which  this  is  a  supplement,  to  deposit  in  addition  to 
the  stocks  mentioned  in  said  act,  and  the  supplement  thereto,  the  bonds  of  the 
city  of  Newark,  issued  in  accordance  to  law,  by  the  mayor  and  common  council 
of  said  city,  bearing  interest  not  less  than  six  per  cent,  as  a  basis  or  security  for 
their  circulating  notes,  subject  to  all  the  provisions  and  restrictions  in  said  act 
authorizing  the  business  of  banking. 

62.  Sec.  2.  It  shall  be  lawful  to  deposit  in  addition  to  the  stocks  mentioned 
in  said  act  to  which  this  is  a  supplement,  the  Jersey  City  water  scrip,  issued 
by  authority  of  an  act  of  the  legislature,  approved  March  twenty-fifth,  eighteen 
hundred  and  fifty-two,  bearing  interest  at  the  rate  of  six  per  cent.,  subject  to  all 
the  provisions  and  restrictions  of  the  act  to  which  this  is  a  supplement. 

A  further  Supplement.     Approved  February  19,  18-37.     (Pam.  28.) 

63.  It  shall  and  may  be  lawful  for  the  Union  Bank,  at  Frenchtown,  Hunterdon 
county,  to  redeem  its  notes  either  in  the  city  of  Trenton  or  Philadelphia,  instead 
of  redeeming  them  in  Jersey  City,  Newark  or  New  York. 
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A  further  Supplement.     Approved  March  11,  1857.     (Pam.  18-1.) 

64.  Every  bank  or  association  in  the  county  of  Hunterdon,  heretofore  or  here- 
after incorporated  by  special  enactment,  or  under  the  provisions  of  the  act  to 
which  this  is  a  supplement,  issuing  circulating  notes,  may  hereafter  redeem  their 
circulating  notes  at  Trenton,  Camden,  or  Philadelphia,  instead  of  Newark,  Jersey 
City,  or  New  York. 

A  further  Supplement.     Approved  March  1C,  1857.     (Pam.  230.) 

i55.  It  shall  be  lawful  for  any  association  of  persons  formed  for  the  purpose 
of  banking,  under,  and  pursuant  to,  the  provisions  of  the  act  to  which  this  is  a 
supplement,  to  deposit  and  transfer,  in  addition  to  the  stocks  and  securities  men- 
tioned in  said  act,  and  the  several  supplements  thereto,  the  bonds  of  the  city  of 
Paterson,  issued  by  the  mayor  and  aldermen  of  said  city,  under,  and  by  virtue 
of  the  provisions  of  an  act  of  the  legislature,  entitled  "a  further  supplement  to 
an  act  entitled  an  act  to  incorporate  the  city  of  Paterson,*'  approved  March 
nineteenth,  eighteen  hundred  and  fifty-one,  which  supplement  was  approved 
March  sixth,  eighteen  hundred  and  fifty-six,  bearing  interest  at  the  rate  of  seven 
per  cent,  per  annum,  as  a  basis  or  security  for  circulating  notes,  subject  to  all  the 
provisions,  restrictions  and  limitations  prescribed  and  imposed  in  the  said  act 
authorizing  the  business  of  banking. 

A  further  Supplement.     Approved  March  10,  1857.     (Pam.  301.) 

66.  The  treasurer  of  the  state  shall  endorse  upon  every  bond,  mortgage  and 
certificate  of  stock  when  received,  and  deposited  with  him  as  security  for  bank 
bills  countersigned  by  him,  the  words  "not  to  be  transferred  except  the  same 
shall  be  signed  by  the  treasurer,  secretary  of  state,  and  any  justice  of  the  supreme 
court."' 

A  further  Supplement.     Approved  March  18,  1858.     (Pam.  475.) 

67.  It  shall  be  lawful  for  any  association  of  persons,  formed  and  organized 
under  the  act  to  which  this  is  a  supplement,  to  deposit  in  addition  to  the  stocks 
mentioned  in  said  act,  and  the  supplements  thereto,  the  stock  of  the  states  of 
North  Caroliua,  Louisiana,  Tennessee,  Missouri,  and  of  Iowa,  and  the  bonds  of 
the  city  of  Paterson,  authorized  by  an  act  of  the  legislature,  approved  February 
twelfth,  eighteen  hundred  and  fifty-eight,  and  the  Hoboken  City  water  scrip, 
authorized  by  an  act  of  the  legislature,  approved  March  twentieth,  eighteen 
hundred  and  fifty-seven,  and  the  Hudsou  City  water  scrip,  authorized  by  an  act 
of  the  legislature,  approved  March  twentieth,  eighteen  hundred  aud  fifty-seven, 
as  a  basis  or  security  for  their  circulating  notes,  subject  to  all  the  provisions  and 
restrictions  in  said  act  authorizing  the  business  of  banking. 

A  further  Supplement.     Approved  March  22,  1860.     (Pam.  5G6.) 

68.  Sec.  1.  All  circulating  notes  returned  to  the  treasurer  shall  immediately, 
in  the  presence  of  the  president  or  cashier  of  the  bank  returning  the  same,  be 
counted  and  cut  or  mutilated  in  the  manner  that  checks  of  incorporated  banks 
are  usually  cut  or  mutilated,  and  burnt  or  destroyed  by  the  treasurer,  in  the 
presence  of  said  president  or  cashier,  on  the  return  thereof;  and  the  treasurer 
shall  register  in  a  book  the  amount  of  each  denomination  of  notes  so  cut  and 
destroyed,  with  the  name  of  the  association  returning  the  same. 

Sec.  2.  The  fourth  section  of  a  supplement  to  said  act,  approved  March 
twenty-sixth,  eighteen  hundred  and  fifty-two,  and  so  much  of  the  thirty-second 
section  of  the  act  which  this  is  supplemental  thereto  which  conflicts  with  the 
provisions  of  this  act,  be  and  the  same  is  hereby  repealed. 

An  Act  relative  to  unclaimed  dividends  and  deposits.   Approved  March  22, 1860.    (Pam.  615.) 

69.  Sec.  1.  Each  and  every  corporation  in  this  state,  on  or  before  the  fifteenth 
day  of  January  next,  and  annually  thereafter,  shall  cause  to  be  published  and 
continued  for  six  weeks  successively,  in  one  newspaper  having  the  largest  circu- 
lation published,  in  the  county  in  which  such  corporation  may  be  located,  but  if 
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no  newspaper  is  published  in  such  county,  then  in  one  published  in  an  adjoining 
county,  a  true  and  accurate  statement,  verified  by  the  oath  of  the  president, 
treasurer,  secretary,  or  other  officer  of  the  company,  of  all  the  dividends  on  the 
stock  of  the  said  company,  which  at  the  date  of  such  statement  shall  have  remained 
unclaimed  by  any  person  authorized  to  receive  them,  for  three  years  then  next 
preceding,  which  statement  shall  set  forth  the  name  of  the  person  in  whose  favor 
the  dividend  may  have  been  declared,  its  amount  and  date,  and  upon  what  number 
of  shares  of  the  stock  of  said  company. 

70.  Sec.  2.  Each  and  every  incorporated  bank  of  discount  and  deposit  in  this 
state  shall  publish,  as  provided  in  the  first  section  of  this  act,  a  true  and  accurate 
statement,  verified  by  the  oath  of  the  president  or  cashier  of  said  bank,  of  all  the 
balances  due  to  depositors,  or  as  dividends,  which  said  balances,  at  the  date  of 
said  statement,  shall  have  remained  unchanged  in  amount,  and  actually  unclaimed 
by  any  person  authorized  to  receive  them,  for  three  years  then  next  preceding, 
and  which  shall  exceed  in  the  amount  of  each  balance  the  sura  of  three  dollars. 

71.  Sec.  3.  In  all  cases  the  expense  of  advertising  the  same  shall  be  deducted 
from  the  sums  unclaimed,  in  proportion  to  the  amount  of  each  respectively. 

72.  Sec.  4.  Any  corporation  failing  to  comply  with  the  provisions  of  this  act 
shall  forfeit  fifty  dollars,  to  be  recovered  in  an  action  of  debt,  with  costs  of  suit, 
in  any  court  of  record  in  this  state  having  jurisdiction  of  the  same,  to  any  person 
claiming;  the  same. 
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Arrest,  examination,  and  commitment,  2,  9 

Appeal  proceedings,  17 

Discharge  of  reputed  father,  3,  4 

Maintenance  provided  for,  1,  10 

Parents  absconding,  7 

Toor  houses,  how  relieved,  9 


Property  of  parents,  how  sold,  5 

Pleadings  in  cases  of,  6 

Summons  when  to  issue,  11 

Trial  when  by  jury,  12-16 

Warrants  in  case  of,  2,  7 


-Approved  April  10,   184G. 


An  Act  for  the  maintenance  of  bastard  children.     Revision- 

(R.  S.  902.) 

1.  Any  two  justices  of  the  peace  of  the  county  within  which  any  bastard  shall 
be  born  (See  10),  upon  examination  of  the  cause  and  circumstance,  shall  and 
may,  at  their  discretion,  take  order  for  the  better  relief  of  every  township  in 
which  such  bastard  shall  be  born,  in  part  or  in  all ;  and  also,  shall  and  may,  at 
like  discretion,  take  order  for  the  keeping  of  every  such  bastard  child,  by  charging 
the  mother  or  reputed  father  with  the  payment  of  money  weekly,  or  other  sus- 
tenance for  the  relief  of  such  child  as  they  shall  think  meet  and  convenient;  and 
if,  after  the  same  order,  by  them  subscribed  under  their  hands,  the  mother  or 
reputed  father,  upon  notice  thereof,  shall  not,  for  his  or  her  part,  observe  and 
perform  the  said  order,  that  then  every  such  party,  so  making  default  in  not  per- 
forming the  said  order,  shall  be  committed  to  the  house  of  correction,  or  for  want 
thereof,  to  the  common  jail  of  such  county,  there  to  remain  without  bail  or  main- 
prise, except  he  or  she  shall  put  in  sufficient  surety  to  perform  the  said  order,  or 
else  personally  to  appear  at  the  next  court  of  quarter  sessions,  to  be  holden  in 
and  for  the  county  where  such  order  shall  be  taken,  and  also  to  abide  such  order 
„.- q-i  as  the  court  shall  take  in  *that  behalf,  if  they  then  and  there  shall  take  any ; 

J  and  if  at  the  said  sessions  the  said  court  shall  take  no  other  order,  then  to 
abide  and  perform  the  order  before  made  as  aforesaid. 

2.  If  any  woman  shall  be  delivered  of  a  bastard  child  which  shall  be  chargeable, 
or  likely  to  become  chargeable  to  any  township,  or  shall  declare  herself  to  be  with 
child,  and  that  such  child  is  likely  to  be  born  a  bastard,  and  to  be  chargeable  to 
any  township,  and  shall,  in  either  of  such  cases,  in  an  examination  to  be  taken  in 
writing,  upon  oath,  before  anyone  or  more  justice  or  justices  of  the  peace  of  any 


BASTARDS.  65 

county  wherein  such  township  shall  lie,  charge  any  person  with  having  gotten  her 
with  child,  it,  shall  and  may  be  lawful  to  and  for  such  justice  and  justices,  upon 
application  made  to  him  or  them,  by  the  overseers  of  the  poor  of  such  township, 
or  persons  acting  as  such,  or  by  any  one  of  them,  to  issue  his  or  their  warrant  or 
warrants  for  the  immediate  apprehension  of  such  person  so  charged  as  aforesaid, 
and  for  bringing  him  before  such  justice  or  justices,  or  before  any  other  of  the 
justices  of  the  peace  of  such  county  ;  and  the  justice  or  justices,  before  whom  such 
person  shall  be  brought,  is  and  are  hereby  authorized  and  required  to  commit  the 
person  so  charged  as  aforesaid  to  the  house  of  correction  or  common  jail  of  such 
county,  unless  he  shall  give  security  to  indemnify  such  township,  or  shall  enter 
into  recognisance,  with  sufficient  surety,  with  condition  to  appear  at  the  next 
court  of  quarter  sessions  to  be  holden  for  such  county,  and  abide  and  perform 
such  order  or  orders  as  shall  be  made  in  pursuance  of  this  act. 

3.  If  the  woman  so  charging  any  person  as  aforesaid,  shall  happen  to  die  or  be 
married  before  she  shall  be  delivered,  or  if  she  shall  miscarry  of  such  child,  or 
shall  appear  not  to  have  been  with  child  at  the  time  of  her  examination,  then, 
and  in  any  of  the  above  cases,  such  person  shall,  at  the  next  court  of  quarter 
sessions  to  be  holden  for  such  county,  be  discharged  from  his  recognisance,  or 
immediately  released  out  of  custody,  by  warrant,  under  the  hand  and  seal  or 
hands  and  seals  of  any  one  or  more  justice  or  justices  of  the  peace  of  such  county. 

4.  Upon  application  made  by  any  person  who  shall  be  committed  to  any  jail 
or  house  of  correction  by  virtue  of  this  act,  or  by  any  person  in  his  behalf,  to  any 
one  or  more  justice  or  justices  of  such  county,  such  justice  or  justices  is  and  are 
hereby  authorized  and  required  to  summon  the  overseer  or  overseers  of  the  poor 
of  the  township  to  appear  before  him  or  them,  at  a  time  and  place  to  be  men- 
tioned in  such  summons,  to  show  cause  why  such  person  should  not  be  discharged  ; 
and  if  no  order  shall  appear  to  have  been  made  in  pursuance  of  this  act,  within 
six  weeks  after  such  woman  shall  have  been  delivered,  such  justice  or  justices 
shall  and  may  discharge  him  from  his  imprisonment  in  such  jail  or  house  of  cor- 
rection to  which  he  shall  have  been  committed. 

5.  And  whereas,  the  putative  father  and  lewd  mother  of  bastard  children  often 
run  out  of  the  township,  and  sometimes  out  of  the  county,  and  leave  the  said 
bastard  children  a  charge  upon  the  township  where  they  are  born  or  legally  settled, 
although  such  putative  father  or  mother  have  estate  sufficient  to  support  such 
children,  and  discharge  the  township — therefore,  it  shall  and  may  be  lawful  for 
the  overseers  of  the  poor  of  such  township,  where  any  bastard  child  shall  be  born 
or  settled,  to  apply  to  any  two  justices  of  the  peace  of  the  county  where  the  estate, 
real  or  personal,  or  any  part  thereof,  of  such  putative  father  or  lewd  mother  may 
be,  and  by  warrant  or  warrants,  under  the  hands  and  seals  of  the  said  two  justices, 
who  are  hereby  authorized  and  required  to  issue  the  same,  to  seize  and  take  the 
goods  and  chattels,  and  to  let  out  and  receive  the  annual  rents  and  profits  of  the 
lands  and  tenements  of  such  putative  father  or  lewd  mother,  so  absconding  as 
aforesaid,  for  and  towards  the  sustenance,  bringing  up,  and  education  of  such 
bastard  child,  so  left  as  aforesaid ;  and  as  soon  as  the  said  seizure  shall  be  allowed 
of  and  confirmed  by  the  court  of  quarter  sessions,  it  shall  and  may  be  lawful  for 
the  overseers  of  the  poor  of  such  township,  from  time  to  time,  and  as  often  as 
the  case  may  require,  to  sell  and  dispose  of  so  much  of  the  said  goods  and  chat- 
tels at  public  vendue,  to  the  highest  bidder,  and  to  receive  the  said  rents  and 
profits,  or  so  much  thereof  as  shall  be  ordered  by  the  said  sessions,  and  to  apply 
the  money  arising  therefrom  towards  the  sustenance,  bringing  up,  and  education 
of  such  bastard  child  *so  left  as  aforesaid:  And  further,  that  the  said  r^.An 
overseers  of  the  poor  shall  be  accountable  to  the  court  of  quarter  sessions  L 
for  all  such  sum  or  sums  of  money  as  shall  or  may  arise  by  every  such  sale  or 
sales,  or  be  by  them  received  for  the  rents  and  profits  of  such  lands  or  tenements. 

6.  If  any  person  or  persons  shall  be  sued  for  any  matter  or  thing  which  he  or 
they  shall  do  in  execution  of  this  act,  he  or  they  may  plead  the  general  issue, 
and  give  the  special  matter  in  evidence ;  and  if  a  verdict  shall  pass  for  the 
defendant  or  defendants,  or  if  the  plaintiff  shall  be  nonsuited,  or  discontinue  his 
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suit,  the  defendant  or  defendants  shall  recover  treble  costs,  and  shall  have  the 
like  remedy  for  the  same,  as  any  defendant  hath  in  other  cases  by  law. 

7.  If  any  person  against  whom  a  warrant  has  been  or  shall  be  issued  by  any 
justice  or  justices  of  the  peace  of  any  county  in  this  state,  under  and  by  virtue  of 
the  second  section  of  this  act,  shall  escape,  go  into,  reside,  or  be  in  any  other  county 
out  of  the  jurisdiction  of  the  justice  or  justices  granting  such  warrant,  it  shall  and 
may  be  lawful  for,  and  is  hereby  declared  to  be  the  duty  of,  any  justice  of  the 
peace  of  the  county  into  which  such  person  shall  escape  or  go,  or  where  he  shall 
reside  or  be,  upon  proof  being  made,  on  oath  or  affirmation,  of  the  handwriting 
of  the  justice  or  justices  granting  such  warrant,  to  endorse  his  name  thereon, 
which  shall  be  a  sufficient  authority  for  the  person  or  persons  bringing  such 
warrant,  and  to  all  other  persons  to  whom  the  same  was  originally  directed,  to 
execute  such  warrant  in  such  other  county,  and  to  apprehend  and  carry  the  per- 
son therein  named,  before  the  justice  or  justices  who  issued  the  same,  or  some 
other  justice  or  justices  of  the  county  in  which  the  same  was  issued. 

8.  The  term  "township,"  made  use  of  in  this  act,  shall  be  construed  to  com- 
prehend city,  town  corporate,  borough,  precinct  and  ward,  respectively. 

Supplement.     Approved  March  1,  1851.     (Pam.  137.) 

9.  Sec.  1.  Whenever  a  bastard  shall  be  born  in  any  of  the  poorhouses  of  this 
state,  or  shall  be  removed  thereto,  before  any  proceedings  have  been  had  by 
virtue  of  the  act  to  which  this  is  a  supplement,  proceedings  may  be  had  and 
taken  for  the  better  relief  of  the  board  of  chosen  freeholders,  or  other  authority 
or  authorities  having  the  direction  and  government  of  such  poorhouse,  upon  the 
application  of  any  officer  of  such  poorhouse,  or  of  the  keeper  thereof,  in  the 
same  manner  as  by  the  said  act  may  be  had  and  done  for  the  relief  of  the  town- 
ship in  which  a  bastard  is  born. 

10.  Sec.  2.  Proceedings  may  be  had  and  taken  for  the  better  relief  of  the 
township  in  which  the  legal  settlement  of  any  bastard  may  be,  in  the  same  man- 
ner as  if  such  bastard  had  been  born  therein. 

Supplement.     Approved  March  18,  1858.     (Pam.  407. ) 

11.  Sec.  1.  Upon  application  by  the  overseer  or  overseers  of  the  poor  of  any 
township  wherein  any  bastard  child  shall  be  born,  to  any  two  justices  of  the 
peace  of  the  county,  within  which  such  child  shall  be  born,  made  pursuant  to 
the  first  section  of  the  act  to  which  this  is  a  supplement,  it  shall  be  the  duty  of 
such  justices  to  appoint  a  time  and  place  at  which  they  will  attend  for  the 
examination  of  the  cause  and  circumstances,  and  to  cause  notice  thereof  in  writ- 
ing, under  their  hands,  to  be  directed  to  the  person  accused,  according  to  said 
act,  of  being  the  father  of  such  bastard  child,  which  notice  shall  be  served  and 
returned  in  the  manner,  and  at  the  time  required  by  law,  in  the  service  and 
return  of  a  summons  from  the  court  for  the  trial  of  small  causes. 

12.  Sec.  2.  If  at  the  said  time  and  place  in  said  notice  specified,  said  person 
shall  not  appear,  or  if  he  appear  and  shall  make  no  demand  of  a  jury,  as  herein- 
after provided,  then  the  said  justices  shall  proceed  to  examine  the  cause  and  cir- 
cumstances, and  make  such  order,  pursuant  to  the  first  section  of  said  act,  as 
they  shall  think  fit. 

13.  Sec.  3.  If  such  person  so  accused,  shall  at  any  time  before  such  examin- 
ation is  entered  upon,  deny  that  he  is  father  of  said  bastard  child,  of  being  whose 
father  he  is  accused,  and  shall  demand  a  trial  by  jury,  it  shall  be  the  duty  of  such 
justices  to  issue  a  venire  facias  to  any  constable  of  said  county  to  summon  a 
jury  of  twelve  men  competent  as  jurymen,  according  to  law,  to  be  and  appear 
before  said  justices  at  such  time  and  place  as  shall  be  expressed  in  such  writ,  to 
make  a  jury  for  the  trial  of  such  accusation  made  against  said  person,  of  being 
the  father  of  such  bastard  child,  a  return  of  which  jurors  shall  be  made,  as  made 
in  cases  arising  under  the  act  for  the  trial  of  small  causes,  and  as  to  any  or  all 
of  whom  the  same  right  of  challenge  shall  belong  to  both  parties,  that  exists  in 
civil  cases  at  law. 


BASTARDS.  67 

14.  Sec.  4.  The  said  justices  shall  proceed  to  impannel  and  swear  such  jury, 
and  the  witnesses  produced  to  establish  and  rebut  such  accusation,  and  the  said 
accusation  shall  thereupon  be  tried,  as  in  cases  in  courts  of  common  law,  before 
such  jury,  who  shall  by  their  verdict  declare  and  find  whether  or  not  the  said 
person  accused  be  the  father  of  such  bastard  child  or  not. 

15.  Sec.  5.  If  the  said  jury  shall  find  that  the  said  person  accused  is  the 
father  of  such  bastard  child,  the  said  justices  shall  proceed  to  record  the  said 
verdict,  and  thereupon  they  shall  adjudge  the  said  person  to  be  the  putative 
father  of  said  bastard  child,  and  sliall  thereupon,  at  their  discretion,  take  decree 
for  the  better  relief  of  such  township  wherein  said  child  shall  have  been  born, 
and  shall  enforce  the  same  as  in  said  act  is  provided;  but  if  the  said  jury  shall 
find  that  such  person  is  not  such  father  as  aforesaid,  then  the  said  justices  shall 
record  the  said  verdict,  and  thereupon  all  proceedings  against  the  said  person 
shall  cease  and  be  discharged. 

16.  Sec.  6.  The  jurymen  and  witnesses  shall  receive  such  pay,  and  be  subject 
to  such  lines  and  punishments  for  non-attendance,  and  other  offences  as  are 
established  by  law  iu  cases  of  actions  before  the  inferior  courts  of  common  pleas, 
and  such  justices  and  officers  shall  receive  each  such  fees  for  their  services  as 
are  allowed  them  for  like  services  in  courts  for  the  trial  of  small  causes,  the 
losing  party  to  pay  all  costs  of  the  suit,  as  in  ordinary  cases  at  law. 

17.  Sec.  7.  On  appeal  to  the  court  of  general  quarter  sessions  of  the  peace, 
in  any  county  according  to  said  act,  to  which  this  is  a  supplement,  said  person 
appealing  may  demand  a  trial  by  jury  before  such  court,  whether  the  same  was 
tried  by  a  jury  before  the  justices  or  not,  which  said  court  is  thereupon  required 
to  grant,  and  thereupon  shall  proceed  to  impannel  a  jury  to  try  whether  the  said 
person  is  the  father  of  such  bastard  child,  and  shall  adjudge  and  proceed  thereon 
as  is  by  this  act  provided,  in  case  of  such  trial  before  such  justices. 


NOTES. 

The  justices  of  the  county  in  which  a  bastard  is  born,  may  make  an  order  of  filiation, 
although  the  legal  settlement  of  the  mother  be  in  another  county.     Penn.  1016. 

Since  the  supplement  of  18-51  (10),  it  is  supposed  that  the  proceedings  may  be  in  behalf 
of  the  township  in  which  the  bastard  is  boim,  or  where  its  legal  settlement  is. 

The  application  must  be  made  by  the  overseers  of  the  poor.  Penn.  870.  Or  by  the  officer 
of  the  poorhouse  (10). 

The  justices  must  be  together  when  they  sign  the  order.     1  Gr.  267. 

The  settlement  of  a  bastard  child  is  in  the  place  of  the  legal  settlement  of  the  mother  at 
the  time  of  its  birth,  and  does  not  change  with  that  of  the  mother.     1  Zab.  27. 

On  an  appeal  by  the  putative  father,  the  burthen  of  proof  is  on  the  township ;  and  the 
accused  is  entitled  to  prove  his  previous  good  character  for  morality.     1  Zab.  491,  630. 

The  discharge  authorized  by  the  fourth  section  only  applies  to  persons  committed  for 
detention,  and  not  to  persons  committed  for  disobeying  the  order  of  filiation  and  mainte- 
nance.    3  Zab.  180. 

The  sessions  have  not  original  jurisdiction  in  a  case  of  bastardy;  the  order  must  be  first 
made  by  two  justices ;  the  recognisance  required  by  the  second  section  is  designed  to  require 
the  attendance  of  defendant  before  the  sessions,  that  he  may  there  prosecute  his  appeal,  if 
he  thinks  proper ;  the  proceeding  under  that  section  need  not  be  taken  if  there  is  no  danger 
the  defendant  will  abscond.     See  Elmer's  Forms,  title  Bastardy. 
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An  Act  to  regulate  the  repacking  of  beef  and  pork  for  exportation. 
April  10,  1846.     (R.  S.  1030.) 


Revision — Approved 


1.  The  governor,  or  person  administering  the  government  of  this  state,  for  the 
time  being,  on  the  application  and  recommendation  of  the  common  council  of  any- 
city  or  town  corporate,  or  the  committee  of  any  township  within  this  state,  shall 
appoint  and  commission  one  or  more  inspectors  and  repackers  of  beef  and  pork 
(who  shall  not  be  dealers  in  the  said  articles)  in  such  parts  of  the  state  as  may 
be  deemed  necessary  and  expedient. 

2.  Each  and  every  inspector  and  repacker  of  beef  and  pork,  appointed  and 
commissioned  as  aforesaid,  shall,  before  he  enters  upon  the  execution  of  the  said 
office,  take  and  subscribe  the  following  oath  or  affirmation  before  one  of  the 
justices  of  the  supreme  court  of  this  state,  or  before  one  of  the  judges  of  the  court 
of  common  pleas  in  and  for  the  county  in  which  the  duties  of  such  office  are  to 
be  exercised,  viz. : — 

I,  A.  B.  do  solemnly  swear  (or  affirm),  that  I  will  faithfully,  truly  and  impar- 
tially according  to  the  best  of  my  judgment,  skill  and  understanding,  execute  the 
office  and  duty  of  an  inspector  and  repacker  of  beef  and  pork,  according  to  the 
true  intent  and  meaning  of  the  laws  of  this  state  relative  to  the  same,  and  that  I 
will  not  directly  or  indirectly  brand  or  suffer  to  be  branded,  any  casks  of  beef  or 
pork,  but  what  shall  be  sound  and  merchantable  agreeably  to  the  said  laws. 

A  copy  of  which  said  oath  or  affirmation,  subscribed  by  the  person  appointed 
as  aforesaid,  and  signed  by  the  officer  by  whom  it  was  administered,  shall  be  filed 
in  the  office,  of  the  clerk  of  the  county  where  the  said  inspector  and  repacker 
usually  resides. 

3.  The  inspectors  and  repackers  who  may  be  appointed  by  virtue  of  this  act, 
shall  provide  themselves  with  good  and  sufficient  stores,  capable  of  receiving 
and  storing  such  beef  and  pork  as  may  be  brought  to  them  for  inspection  and 
repacking. 

4.  All  barrels  or  half  barrels  in  which  any  beef  or  pork  shall  be  repacked,  shall 
be  made  of  good  well  seasoned  white-oak  staves  and  heading,  and  that  every  mer- 
chantable barrel  of  salted  beef  which  shall  be  inspected  and  repacked  by  any  of 
the  inspectors  and  repackers  appointed  or  to  be  appointed  by  virtue  of  this  act, 
shall  be  of  the  gauge  to  hold  not  less  than  twenty-eight  gallons,  nor  more  than 
thirty  gallons,  wine  measure  ;  and  every  barrel  of  merchantable  pork  shall  be  of 
the  gauge  to  hold  not  less  than  twenty-nine  gallons,  nor  more  than  thirty-one 
gallons  of  the  measure  aforesaid,  and  both  shall  contain  two  hundred  pounds  of 
cured  meat ;  and  every  merchantable  half  barrel  of  salted  beef  and  pork  shall  be 
of  the  gauge  to  hold  fifteen  gallons  of  the  measure  aforesaid,  and  shall  contain 
one  hundred  pounds  of  cured  meat;  each  barrel  and  half  barrel  shall  have  thereon 
at  least  twelve  good  and  substantial  hoops,  the  bilge  hoops  shall  be  secured  by 
wooden  pins  or  pegs,  and  the  hoops  at  each  end  by  iron  nails ;  the  heads  of  each 
barrel  and  half  barrel  shall  be  flagged,  and  so  completely  coopered,  that  in  the 
opinion  of  the  inspector  and  repacker,  it  shall  be  sufficiently  tight  to  prevent  the 
pickle  from  leaking  out ;  the  barrels  shall  be  as  nearly  straight  as  possible. 

5.  There  shall  be  three  denominations  or  qualities  of  beef;  the  first  to  be 
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♦denominated  "mess  beef,"  to  consist  of  choice  pieces,  without  hocks,  |-+R0 
shanks  or  necks;  the  second,  to  be  denominated  "prime  beef,"  shall  not  L 
contain  more  than  half  a  neck  and  two  shanks,  with  the  hocks  cut  off;  the  third, 
to  be  denominated  "cargo  beef,"  shall  not  have  in  a  barrel  more  than  half  a  neck 
and  three  shanks,  all  to  be  good  sound  beef  of  cattle  well  fatted.  There  shall 
not  be  any  shanks  or  bony  pieces  put  into  any  of  the  barrels  as  merchantable,  from 
which  the  meat  has  been  cut  for  smoking;  no  beef  shall  be  repacked  until  it  has 
been  in  salt  a  sufficient  length  of  time,  and  each  barrel  shall  be  repacked  with  at 
least  three  half  pecks  of  salt,  not  inferior  to  Lisbon  salt,  and  half  barrels  half  the 
same  quantity  of  salt ;  the  first  denomination  shall  be  branded  "Xew  Jersey  mess 
beef,"  and  the  initial  of  the  inspector's  christian  name,  and  his  surname  at  full 
length,  together  with  the  name  of  the  place  where  repacked;  the  second  denomi- 
nation shall  be  branded  "Xew  Jersey  prime  beef,"  and  the  third  "Xew  Jersey 
cargo  beef,"  with  the  name  of  the  inspector  and  place  where  inspected  and  repacked 
as  aforesaid,  on  both  the  last  mentioned  denominations;  and  half  barrels  shall 
contain  half  the  quantity  of  each  description,  and  shall  be  branded  as  the  whole 
barrels. 

G.  The  said  inspectors  and  repackers  shall  carefully  examine  all  pork  to  be  by 
them  repacked,  and  such  only  as  is  well  fatted  shall  be  branded  by  them  as  mer- 
chantable; "mess  pork"  shall  consist  of  the  sides  only  of  good  fat  hogs,  and  the 
barrels  containing  it  shall  be  branded  on  one  of  the  heads  "  Xew  Jersey  mess  pork," 
and  the  initial  of  the  repacker's  christian  name,  and  his  surname  at  full  length, 
with  the  name  of  the  place  where  repacked;  the  second  quality  shall  be  denomi- 
nated "prime  pork,"  and  shall  consist  of  good  sound  fat  pork,  of  which  there  shall 
not  be  in  a  barrel  more  than  three  shoulders  with  the  legs  cut  off  at  the  knees, 
and  not  more  than  two  sizeable  heads,  with  the  ears  and  snouts  cut  off,  and  which 
barrel  shall  be  branded  on  one  of  the  heads  "Xew  Jersey  prime  pork,"  with  the 
repacker's  name  and  place  where  repacked  as  aforesaid ;  the  third  quality  shall  be 
denominated  "cargo  pork,"  and  shall  not  contain  more  than  four  shoulders  with 
the  legs  cut  off  at  the  knees,  and  not  more  than  two  heads  not  exceeding  in  weight 
thirty  pounds,  and  which  barrel  shall  be  branded  on  one  of  the  heads  "Xew  Jersey 
cargo  pork,"  with  the  name  of  the  inspector  and  place  where  repacked,  as  before 
directed ;  half  barrels  of  pork  shall  contain  one  half  the  quantity  of,  and  be  in 
every  respect  as  to  quality  as  the  whole  barrels;  and  the  respective  denominations 
shall  be  branded  as  is  directed  with  respect  to  whole  barrels;  each  barrel  shall 
have  at  least  one  half  bushel  of  salt,  not  inferior  to  Lisbon  salt,  and  each  half 
barrel  not  less  than  one  peck  of  the  like  quality. 

7.  Every  barrel  or  half  barrel  of  salted  beef  or  pork,  which  shall  be  exposed  to 
sale  within  this  state,  to  be  exported  from  it  to  any  market  beyond  the  sea,  or  that 
shall  be  so  exported  by  the  owner  thereof,  shall,  before  the  sale  or  exportation 
thereof,  be  carefully  inspected  and  examined  by  one  of  the  inspectors  and  repackers 
of  beef  and  pork  for  the  time  being,  who  shall  pass  as  merchantable,  and  brand  as 
is  before  directed,  each  and  every  barrel  and  half  barrel,  being  of  the  materials 
and  dimensions  hereinbefore  directed  and  described,  and  which  shall  respectively 
contain  the  quantity  and  quality  of  salted  beef  or  pork  hereinbefore  mentioned 
and  required,  packed  and  secured  in  the  manner  aforesaid  ;  and  the  said  inspectors 
aud  repackers  are  hereby  required  and  directed  to  examine  and  repack,  and 
brand  as  aforesaid,  all  such  beef  or  pork  brought  to  them  for  inspection  or 
repacking,  although  the  same  may  not  be  intended  to  be  exported  as  aforesaid 
to  any  foreign  market. 

8.  Xo  beef  or  pork  shall  be  repacked  until  the  same  has  been  in  salt  a  sufficient 
time  before  such  repacking,  and  every  inspector  and  repacker  of  beef  and  pork  shall 
carefully  secure  his  branding  irons,  so  as  to  put  it  out  of  the  power  of  his  servants 
and  others,  to  obtain  and  make  use  of  the  same  contrary  to  the  true  intent  and 
meaning  of  this  act. 

9.  All  beef  and  pork  repacked  between  the  first  day  of  April  and  the  first  day 
of  Xovember,  in  every  year,  shall,  at  the  time  of  repacking  the  same,  be  pickled 
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with  a  good  strong  pickle,  made  of  salt  not  finer  than  Lisbon  salt,  and  each  barrel 
and  half  barrel  shall  be  well  trimmed  and  secured,  as  before  directed. 
*rqT  *^-  ^  sna^  ^e  ^aw^u^  f°r  evei7  inspector  and  repacker  of  beef  and  pork 
J  to  demand  and  receive  from  the  owners  thereof,  for  inspecting  and  repack- 
ing every  barrel  of  beef  or  pork,  twenty  cents,  and  for  every  half  barrel  of  beef 
or  pork,  twelve  cents,  if  repacked  in  the  store  provided  by  them,  and  for  inspect- 
ing aud  repacking  every  barrel  of  beef  or  pork,  if  inspected  and  repacked  in  any 
store,  yard,  or  vessel,  other  than  their  own,  twenty-five  cents,  and  for  every  half 
barrel,  fifteen  cents;  for  each  hoop  wanting  and  put  on  by  the  repacker,  six  cents; 
for  flagging,  nailing,  pegging,  and  pickling  each  barrel,  ten  cents;  and  for  flag- 
ging, nailing,  pegging,  and  pickling  each  half  barrel,  six  cents,  the  owner  finding 
or  paying  for  the  salt. 

11.  No  person  shall  use  casks  which  have  been  emptied,  after  being  branded  as 
aforesaid,  a  second  time,  unless  they  shall  first  erase,  scratch  out,  and  effectually 
deface  the  repacker's  brand  off  and  from  every  such  cask,  under  the  penalty  of 
fifty  dollars  for  every  such  cask  so  used. 

12.  If  any  inspector  and  repacker  of  beef  and  pork  shall  neglect  or  delay  to 
repack  any  beef  or  pork,  when  thereunto  required  by  the  owner  or  possessor 
thereof,  for  the  space  of  forty-eight  hours,  every  such  inspector  and  repacker 
shall,  for  each  neglect,  pay  to  such  owner  the  sum  of  five  dollars  per  barrel. 

13.  For  every  offence  which  the  said  repacker  shall  commit  against  the  true 
intent  and  meaning  of  this  law,  aud  be  thereof  convicted,  he  or  they  so  offending 
shall  forfeit  fifty  dollars,  and  be  rendered  incapable  of  serving  again  in  the  said 
office. 

14.  If  any  person  or  persons  shall,  at  any  time,  intermix,  take  out,  or  shift, 
any  beef  or  pork,  that  has  been  repacked  and  branded  as  aforesaid,  every  person 
so  taking  out,  intermixing  and  fraudulently  shifting  such  beef  or  pork,  and  being 
thereof  convicted,  shall  forfeit  and  pay  twenty  dollars  for  every  barrel  so  dis- 
turbed by  intermixing  or  shifting. 

15.  If  any  person  or  persons,  other  than  the  said  inspectors  and  repackers, 
shall  brand  any  casks  of  beef  or  pork  whatever,  in  the  manner  directed  by  this 
act,  every  person  so  offending  shall  forfeit  the  sum  of  twenty  dollars  for  every 
cask  so  branded. 

16.  All  the  forfeitures  and  penalties  aforesaid  shall  and  may  be  recovered, 
with  cost  of  suit,  in  any  court  having  cognizance  thereof,  by  any  person  or  per- 
sons who  will  sue  and  prosecute  for  the  same  to  effect ;  one  half  of  which  said 
forfeitures  and  penalties,  when  recovered,  shall  be  paid  to  the  overseers  of  the 
poor  of  the  town  or  place  where  the  offence  shall  be  committed,  for  the  use  of 
the  poor  thereof,  and  the  other  half  to  such  person  or  persons  who  will  sue  for 
the  same  as  aforesaid. 

17.  It  shall  be  lawful  for  any  person  or  persons  to  put  up  or  pack  beef  for  ship 
stores  or  exportation,  under  the  denomination  of  extra  mess  beef,  if  the  same 
shall  be  of  the  quality  and  assorted  in  manner  hereafter  specified,  to  wit:  the 
best  pieces,  without  hocks,  shanks,  or  necks  of  oxen  or  steers,  well  fattened,  and 
weighing  at  least  six  hundred  pounds,  exclusive  of  the  hide  and  tallow,  and 
shall  be  repacked  in  the  same  manner  as  is  directed  in  this  act,  and  shall  be 
branded  "  New  Jersey  extra  mess  beef,"  and  the  initials  of  the  inspector's  chris- 
tian name,  and  his  surname  at  full  length,  together  with  the  name  of  the  place 
where  repacked. 

18.  Any  person  or  persons  repacking,  as  aforesaid,  shall  be  liable  to  all  the 
forfeitures  and  penalties,  and  entitled  to  all  the  fees  which  are  hereinbefore  pre- 
scribed and  directed. 
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An  Act  to  incorporate  benevolent  and  charitable  associations.     Approved  March  9,  1853. 

(Pam.  355.) 

1.  Every  association  of  persons  not  exceeding  one  thousand  in  number,  asso- 
ciated for  benevolent  and  charitable  purposes,  be  and  they  are  hereby  authorized, 
at  any  regular  meeting  of  such  association,  by  a  majority  of  votes,  to  elect  by 
ballot  such  and  so  many  officers  of  such  association  as  shall  be  deemed  necessary, 
which  said  association  and  such  other  persons  as  may  be  associated  with  them, 
are  hereby  constituted  a  body  politic  and  corporate  in  law,  by  whatever  name 
they  shall  assume;  and  by  such  name  shall  have  succession  and  continuance,  and 
be  capable  in  law  of  suing  and  being  sued,  defending  and  being  defended,  in  all 
courts  and  places  whatever,  and  may  have  and  use  a  common  seal,  and  alter  and 
renew  the  same  at  pleasure,  and  by  their  name  as  aforesaid  and  under  their 
common  seal,  may  make  and  enter  into,  execute  and  enforce,  any  contracts  or 
agreements  relating  to,  touching  or  concerning  the  objects  of  said  corporation. 

2.  The  said  officers  of  such  association,  elected  as  aforesaid,  shall  immediately 
certify  such  corporate  name  under  their  hands,  and  file  such  certificate  in  the 
office  of  the  clerk  of  the  court  of  common  pleas  of  the  county  in  which  such  asso- 
ciation shall  have  holden  the  said  election,  whose  duty  it  shall  be  to  record  the 
same,  and  for  which  he  shall  be  entitled  to  receive  twenty-five  cents. 

3.  The  estate  and  property,  of  what  kind  soever  the  same  may  be,  of  such 
association,  shall  be  vested  in  them  as  a  corporation,  and  by  their  corporate 
name  such  association  shall  be  able  to  purchase,  receive,  take,  hold  and  convey, 
for  the  use  and  benefit  of  such  corporation,  and  for  the  purpose  of  effecting  the 
objects  of  its  incorporation,  any  lands,  tenements  and  hereditaments,  and  any 
sura  or  sums  of  money,  rights,  securities,  goods  and  chattels,  by  gift,  alienation, 
devise,  bequest,  or  otherwise,  of  any  person  or  persons,  bodies  politic  and  cor- 
porate :  Provided,  that  the  clear  yearly  income  or  value  of  the  real  and  personal 
estate  of  any  such  corporation  shall  not  exceed  in  value  the  sum  of  two  thousand 
dollars. 

4.  Incorporations  under  this  act  shall  be  authorized  to  make,  adopt  and  use, 
and  from  time  to  time  to  alter,  amend,  or  change  such  general  form  of  a  consti- 
tution, and  such  by-laws  for  their  government  as  to  them  shall  seem  right  and 
proper:  Provided,  that  nothing  in  said  constitution  or  by-laws  be  repugnant  to 
the  constitution  or  laws  of  the  United  States  or  of  this  state. 

5.  The  sole  and  exclusive  object  of  incorporations  under  this  act,  shall  be  the 
relief  or  support  of  such  of  the  members  thereof  as  shall  by  sickness,  casualty,  or 
other  cause,  be  rendered  incapable  of  attending  to  their  usual  occupation  or 
calling,  as  well  as  to  discourage  intemperance  and  diffuse  the  principles  of 
benevolence  and  charity,  and  also  towards  the  decent  interment  of  deceased 
members,  or  the  widows  of  deceased  members,  and  other  charitable  purposes,  as 
may  be  provided  for  in  the  constitution  and  by-laws  of  such  incorporation,  and 
such  other  necessary  expenses  as  shall  accrue  by  carrying  into  effect  the  objects 
herein  set  forth,  and  no  part  of  the  funds  of  such  corporation  shall  be  used  for 
banking  purposes,  or  in  any  manner,  except  as  provided  for  in  this  act. 

6.  The  officers  of  any  such  incorporation  shall  be  elected  in  the  manner  pro- 
vided by  law  in  such  cases,  at  such  times,  and  in  such  place  as  the  said  corpora- 
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tion  shall  by  their  constitution  or  by-laws  provide ;  and  the  officer  or  officers  to 
whom  shall  be  entrusted  the  custody  of  the  funds  of  auy  such  corporation  shall 
*Rt\~\  £iye  Donol  for  *the  faithful  discharge  of  the  duties  of  his  or  their  office,  in 
J  such  sum  and  with  such  sureties  as  the  association  may  determine. 

7.  Any  association  of  persons  heretofore  incorporated  under  the  provisions  of 
the  act  entitled  "An  act  to  incorporate  benevolent  and  charitable  associations," 
passed  March  twelfth,  eighteen  hundred  and  forty-four,  be  and  they  are  hereby 
authorized  to  organize  under  this  act  in  the  manner  provided  in  the  first  sec- 
tion ;  and  upon  filing  a  certificate  of  the  corporate  name  of  such  association,  as 
required  by  the  second  section,  all  the  right,  title  and  interest  of  any  association 
heretofore  incorporated,  in  any  estate,  real  or  personal,  shall  be  vested  in  the 
said  body  corporate  and  politic  so  created,  and  the  original  incorporation  of 
such  association  shall  be  null  and  void. 

8.  The  act  entitled  "An  act  to  incorporate  benevolent  and  charitable  associa- 
tions," passed  March  twelfth,  eighteen  hundred  and  forty-four,  be  and  the  same 
is  hereby  repealed,  except  so  far  as  relates  to  associations  heretofore  incorporated 
under  said  act. 

9.  The  legislature  may  at  any  time  alter,  modify,  or  repeal  this  act,  and  may 
also  annul  or  repeal  the  charter  of  any  association  incorporated  under  and  by 
virtue  of  the  provisions  of  this  act;  and  the  same  shall  take  effect  immediately. 

Supplement.     Approved  March  10,  1858.     (Pam.  263.) 

10.  The  act  to  which  this  is  a  supplement  shall  be  so  construed  as  to  include 
within  its  provisions,  associations  formed,  or  to  be  formed,  for  the  promotion  of 
religion,  local  missions  and  sabbath  schools:  Provided,  that  the  fifth  and  sixth 
sections  of  the  said  act  shall  not  apply  to  incorporations  formed  under  this  sup- 
plement. 

An  Act  to  incorporate  "The  New  Jersey  State  Agricultural  Society."    Approved  February 

25,  1856.     (Pam.  48.) 

11.  Sec.  1.  "William  P.  Robeson,  J.  H.  Frazee,  Nathaniel  S.  Rue,  Isaac  R. 
Cornell,  James  Campbell,  George  Hartshorn,  George  Shaw,  J.  R.  Sickler,  and 
their  associates,  shall  be  and  are  hereby  constituted  a  body  politic  and  corporate 
in  law,  by  the  name  of  "  The  New  Jersey  State  Agricultural  Society,"  and  by 
that  title  they  and  their  successors  in  office  shall  be  known  in  law,  and  shall 
possess  the  powers  and  be  subject  to  the  liabilities  of  other  general  incorpora- 
tions. 

12.  Sec.  2.  The  objects  of  the  society  being  to  improve  the  condition  of 
agriculture  and  agricultural  stock,  horticulture,  and  the  household  arts,  they 
shall  be  allowed  for  these  purposes  to  purchase  and  hold  real  and  personal  prop- 
erty sufficient  to  carry  out  the  objects  of  the  society,  and  shall  hold  the  same 
exempt  from  taxation:  Provided,  that  such  real  and  personal  estate  shall  not 
exceed  in  value  the  sum  of  ten  thousand  dollars. 

A  Supplement.     Approved  March  23,  1859.     (Pam.  619.) 

13.  Sec.  1.  In  addition  to  the  powers  granted  to  the  society  in  virtue  of  the 
act  to  which  this  is  a  supplement,  and  the  "Act  concerning  corporations,"  ap- 
proved February  fourteenth,  eighteen  hundred  and  forty-six,  and  the  supple- 
ments thereto,  it  shall  be  competent  and  lawful  for  the  said  society  by  its  officers 
and  in  such  manner  as  its  by-laws  may  direct,  to  institute  and  establish  such 
rules  and  regulations  as  may  be  necessary  for  maintaining  order  and  preventing 
disturbance  at  the  fairs  and  exhibitions  of  the  said  society,  and  shall  have  police 
jurisdiction  within  the  distance  of  one  mile  from  the  boundaries  of  the  grounds 
on  which  said  fairs  and  exhibitions  shall  be  held,  with  power  within  that  dis- 
tance to  prevent  the  unlawful  sale  of  ardent  spirits  and  to  prevent  gambling  and 
every  breach  of  the  peace  or  laws  of  the  state,  and  for  the  purpose  of  enforcing 
such  rules  and  regulations,  and  the  carrying  out  of  such  police  jurisdiction  ami 
the  prevention  of  the  unlawful  sale  of  ardent  spirits,  gambling  and  breaches  of 
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the  peace ;  the  officers  of  the  said  society  may  from  time  to  time  appoint  as 
many  persons  as  they  may  deem  necessary  fur  the  said  purposes,  and  the  said 
persons  shall  be  at  all  times  when  in  the  exercise  of  the  functions  hereby  assigned 
to  them  distinguished  by  some  badge  openly  worn  upon  their  persons,  designating 
their  offices,  and  they  shall  have  power  and  authority  to  arrest  and  detain  all  such 
offenders,  and  to  take  them  before  a  justice  of  the  peace  or  other  competent 
authority  within  the  jurisdiction  wherein  the  said  grounds  shall  be  situate  for 
examination. 

Sec.  2.  That  this  act  shall  be  taken  and  considered  as  a  public  act,  and  shall 
take  effect  immediately. 

A  Supplement  to  the  Acts  concerning  the  incorporations  of  agricultural  and  horticultural 
societies  in  the  state  of  New  Jersey.     Approved  March  8,  1860.     (Pam.  231.) 

14.  Sec.  1.  All  the  provisions  granting  additional  powers  and  police  juris- 
diction within  the  distance  of  one  mile  from  the  boundaries  of  the  grounds  on 
wrhich  said  fairs  and  exhibitions  shall  be  held,  with  power  within  that  distance 
to  prevent  the  unlawful  sale  of  ardent  spirits,  and  to  prevent  gambling,  and 
every  breach  of  the  peace  or  laws  of  the  state,  together  with  all  the  other  pro- 
visions granted  to  the  New  Jersey  State  Agricultural  Society,  by  an  act  ap- 
proved March  twenty-third,  eighteen  hundred  and  fifty-nine,  be  extended  to  all 
other  agricultural  and  horticultural  societies  within  the  state. 

Sec.  2.  That  this  act  shall  be  taken  and  considered  a  public  act,  and  shall 
take  effect  immediately. 
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[See  Death.     Marriages.] 

An  Act  to  register  births  and  deaths,  when  required.  Passed  the  27th  of  May,  1799.   (Rev. 

446.) 

1.  The  clerk  of  every  township  shall  provide,  at  the  expense  of  the  township, 
a  book  for  the  purpose  of  registering  births  and  deaths,  when  required  so  to  do, 
in  the  manner  hereinafter  mentioned. 

2.  The  parent  or  parents  of  every  child  hereafter  born,  and  the  executors  or 
administrators,  or  next  of  kin  in  this  state,  of  every  person  who  shall  hereafter 
die,  may,  within  three  years  after  the  birth  of  such  child,  or  death  of  such  person, 
apply  to  the  clerk  of  the  township,  in  which  such  birth  or  death  shall  have  hap- 
pened, to  have  the  same  registered  according  to  the  directions  of  this  act;  and 
on  proof  being  made  of  such  birth  or  death,  within  the  said  three  years,  in  the 
manner  hereinafter  mentioned,  the  said  clerk  shall,  and  he  is  hereby  required  to 
enter  in  the  said  book  the  name  of  such  child,  the  time  and  place  of  his  or  her 
birth,  and  the  name  of  his  or  her  parent  or  parents,  and  in  case  of  death,  the 
name  of  the  person  who  shall  have  departed  this  life,  and  the  time  and  place  of 
such  person's  death. 

3.  The  proof  of  a  birth  shall  be  by  a  certificate,  which  shall  contain  the  name 
of  the  child,  and  of  his  or  her  parent  or  parents,  and  the  time  and  place  of  his  or 
her  birth,  the  truth  of  which  certificate  shall  be  sworn  or  affirmed  to  by  the  parents 
of  such  child,  or  one  of  them,  or  by  some  person  present  at  the  birth. 
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4.  The  proof  of  a  death  shall  be  by  a  certificate,  which  shall  contain  the  name 
of  the  person  deceased,  and  the  time  and  place  of  his  or  her  death ;  the  truth  of 
which  certificate  shall  be  sworn  or  affirmed  to  by  a  witness,  who  was  present  at 
the  death  of  such  person,  or  actually  saw  such  person  dead. 
^no-i  *5.  Every  justice  of  the  peace  of  the  county,  where  such  birth  or  death 
J  shall  happen,  is  hereby  authorized  to  administer  the  said  oath  or  affirma- 
tion ;  and  the  said  certificate,  so  sworn  or  affirmed  to,  shall  be  filed  by  the  clerk 
of  the  township,  whose  fees  shall  be  twelve  cents  for  registering  each  birth  or 
death,  and  six  cents  for  filing  each  certificate. 

6.  The  said  books  or  registers  of  births  and  deaths,  and  other  books  heretofore 
kept  for  the  same  purposes  agreeably  to  law,  shall  be  admitted  in  evidence  in 
every  court  of  this  state. 

T.  If  the  said  clerk  shall  not,  within  two  weeks  after  such  application  and  cer- 
tificate to  him  made  and  produced  as  aforesaid,  and  the  fees  aforesaid  tendered 
to  him,  enter  or  register  in  the  form  and  book  aforesaid  any  such  birth  or  death, 
he  shall  forfeit  four  dollars,  to  be  recovered  by  action  of  debt,  with  costs,  by  any 
person  who  shall  sue  for  the  same. 

8.  If  any  person  shall  wilfully,  knowingly,  and  falsely  swear  or  affirm  to  any 
certificate  of  such  birth  or  death,  or  if  any  clerk  shall  wilfully  and  knowingly 
make  in  the  said  book  a  false  entry  of  such  birth  or  death ;  then  the  said  person 
or  clerk,  so  offending,  shall  be  adjudged  to  be  guilty  of  a  misdemeanor,  and,  on 
conviction,  shall  be  punished  by  fine  or  imprisonment  or  both,  or  by  fine  or  im- 
prisonment at  hard  labor,  or  both,  at  the  discretion  of  the  court,  the  fine  not  to 
exceed  eight  hundred  dollars,  and  the  imprisonment  not  to  exceed  seven  years. 

An  Act  relating  to  the  registry  and  returns  of  births,  marriages,  and  deaths,  in  the  state  of 
New  Jersey.     Approved  March  3,  1848.     (Pam.  155.) 

9.  Sec.  1.  The  clerks  of  the  several  townships  in  this  state  shall  annually,  in 
the  month  of  June,  transmit  to  the  secretary  of  state  of  this  state  a  certified  copy 
of  their  record  of  births,  marriages,  and  deaths,  which  have  occurred  within  their 
respective  townships  during  the  year  next  preceding  the  first  day  of  said  month; 
the  births  shall  be  numbered  and  recorded  in  the  order  in  which  they  are  received 
by  the  clerk ;  the  record  of  births  shall  state,  in  separate  columns,  the  date  of  the 
birth,  the  place  of  birth,  the  name  of  the  child  (if  it  have  any),  the  sex  of  the 
child,  name  and  surname  of  one  or  both  of  the  parents,  occupation  of  the  father, 
residence  of  the  parents,  and  the  time  when  the  record  was  made:  the  marriages 
shall  be  numbered  and  recorded  in  the  order  in  which  they  are  received  by  the 
clerk;  the  record  of  marriages  shall  state,  in  separate  columns,  the  date  of  the 
marriage,  the  place  of  the  marriage,  the  name,  residence,  and  official  station  of  the 
person  by  whom  married,  the  names  and  surnames  of  the  parties,  the  residence  of 
each,  the  age  of  each,  the  condition  of  each  (whether  single  or  widowed),  the 
occupation,  names  of  the  parents,  and  the  time  when  the  record  was  made :  the 
deaths  shall  be  numbered  and  recorded  in  the  order  in  which  they  are  received  by 
the  clerk;  the  record  of  deaths  shall  state,  in  separate  columns,  the  date  of  the 
death,  the  name  and  surname  of  the  deceased,  the  sex,  condition  (whether  single 
or  married),  age,  occupation,  place  of  death,  place  of  birth,  names  of  the  parents, 
disease  or  causes  of  death,  and  the  time  when  the  record  was  made. 

10.  Sec.  2.  The  township  clerk  of  each  township,  or  some  person  duly  author- 
ized by  him,  shall  annually,  in  the  month  of  May,  ascertain  from  actual  inquiry 
or  otherwise,  all  the  births  which  have  happened  within  such  township  during  the 
year  next  preceding  the  first  day  of  said  May,  together  with  the  facts  concerning 
births  required  by  the  first  section  of  this  act,  and  shall  make  a  record  thereof, 
and  file  the  same,  with  the  papers  of  such  township,  on  or  before  the  last  day  of 
said  May;  and  the  said  township  clerk,  or  other  person  authorized  by  him  to 
make  such  returns,  shall  be  entitled  to  receive  from  the  treasury  of  such  town- 
ship five  cents  for  each  and  every  birth  so  returned.     (See  17.) 

11.  Sec.  3.  Every  justice,  minister,  and  clerk  or  keeper  of  the  records  of  the 
meeting  wherein  any  marriages  among  the  Friends  or  Quakers  shall  be  solem- 
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nized,  shall  make  a  record  of  each  marriage  solemnized  before  him,  together  with 
all  the  facts  relating  to  marriages  required  by  the  first  section  of  this  act;  and 
each  such  justice,  minister,  clerk,  or  keeper  shall,  between  the  first  and  tenth  days 
of  each  month,  return  a  copy  of  the  record  for  the  month  next  *preceding  .-*,,., 
to  the  clerk  of  the  township  in  which  the  marriage  was  solemnized;  and  *- 
every  person,  as  aforesaid,  who  shall  neglect  to  make  the  returns  required  by  this 
section,  shall  be  liable  to  a  penalty  of  ten  dollars  for  every  such  neglect,  to  be 
recovered  by  action  of  debt,  with  costs  of  suit,  before  any  court  of  competent 
jurisdiction,  for  the  use  of  the  township  to  whose  clerk  such  returns  ought  to  have 
been  made. 

12.  Sec.  4  Each  sexton  or  other  person  having  the  charge  of  any  burial 
ground  or  cemetery  in  this  state,  shall,  on  or  before  the  tenth  day  of  each  month, 
make  returns  of  all  the  facts  required  by  the  first  section  of  this  act,  connected 
with  the  death  of  any  person  whose  burial  he  may  have  superintended  during 
the  month  next  preceding,  to  the  clerk  of  the  township  in  which  such  deceased 
person  resided  at  the  time  of  his  death,  if  such  death  happened  in  this  state; 
and  such  sexton  or  other  person  shall  be  entitled  to  receive  from  the  treasury  of 
the  township  to  which  such  return  is  made  five  cents  for  the  return  of  each  death 
made,  agreeably  to  the  provisions  of  this  act.  (See  17.) 

13.  Sec.  5.  The  clerk  of  each  township  shall  be  entitled  to  receive  from  the 
treasury  of  such  township  five  cents  for  the  record  of  each  marriage  and  death : 
Provided,  such  clerk  shall,  in  all  respects,  faithfully  perform  his  duties  under 
this  act.  (See  17.) 

14.  Sec.  6.  The  secretary  of  state  of  this  state  shall  prepare  and  furnish  to 
the  clerks  of  the  several  townships  in  this  state  blank  books  of  suitable  quality 
and  size,  to  be  used  as  books  of  record,  according  to  the  provisions  of  this  act, 
and  also  blank  forms  of  returns,  as  hereinbefore  specified,  and  shall  accompany 
the  same  with  such  instructions  and  explanations  as  may  be  necessary  and  use- 
ful; and  he  shall  receive  said  returns,  and  prepare  therefrom  such  tabular 
results  as  will  render  them  of  practical  utility,  and  shall  make  report  thereof 
annually  to  the  legislature,  and  generally  shall  do  whatever  may  be  required  to 
carry  into  effect  the  provisions  of  this  act ;  and,  for  the  faithful  discharge  of  his 
duties  under  this  act,  he  shall  be  entitled  to  receive  annually,  the  sum  of  fifty 
dollars,  to  be  paid  by  the  treasurer,  on  a  warrant  produced  to  him  signed  by  the 

"governor,  or  person  administering  the  government  of  this  state.   (See  20.) 

15.  Sec.  7.  Any  clerk  who  shall  neglect  to  comply  with  the  requirements  of 
this  act  shall  be  liable  to  a  penalty  of  ten  dollars,  to  be  recovered  by  action  of 
debt,  with  costs  of  suit,  before  any  court  of  competent  jurisdiction,  for  the  use 
of  the  township  where  such  neglect  shall  be  proved  to  have  existed. 

16.  Sec.  8.  The  clerk  of  the  common  council  or  board  of  aldermen  of  any 
incorporated  city  or  borough  in  this  state,  when  such  city  or  borough  shall 
extend  to  and  include  the  limits  of  an  entire  township,  shall  perform  the  same 
duties,  receive  the  same  compensation,  and  be  liable  to  the  same  penalties,  as 
are  by  this  act  provided  in  respect  to  the  clerks  of  the  several  townships  in  this 
state;  and  that  in  construing  this  act,  the  word  "clerk,"  meaning  thereby  the 
town  clerk  of  any  township  in  this  state,  shall  be  deemed  and  taken  to  include 
and  mean  the  clerk  of  the  common  council  or  board  of  aldermen  of  any  incorpo- 
rated city  or  borough  as  aforesaid,  and  the  word  "township"  shall  be  deemed 
and  taken  to  include  and  mean  any  incorporated  city  or  borough  as  aforesaid. 

Supplement.     Approved  March  19,  1851.     (Pam.  435.) 

17.  Sec.  1.  The  act,  to  which  this  is  a  supplement,  shall  be  so  altered  and 
amended  as  to  increase  the  compensation,  named  in  the  second,  fourth,  and  fifth 
sections  of  said  act,  from  five  cents  to  ten  cents,  for  performing  the  duties  therein 
required. 

18.  Sec.  2.  The  births  shall  be  reported  to  the  clerk  of  the  township  by  the 
physician  or  midwife  in  attendance;  and  in  case  there  is  no  physician  or  mid- 
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wife  in  attendance  at  any  birth,  then  the  parents  shall  be  required  to  report  the 
birth  to  the  proper  officer,  within  one  month. 

19.  Sec.  3.  Should  the  returns  from  any  township  not  be  received  by  the 
secretary  of  state,  within  ten  days  after  the  expiration  of  the  time  when  the  same 

are  *due,  it  shall  be  his  duty  to  notify  the  clerk  of  the  township  of  the 
omission,  and  require  the  said  returns  to  be  made. 

20.  Sec.  4.  The  compensation  provided  to  be  paid  to  the  secretary  of  state, 
by  the  sixth  section  of  the  act  to  which  this  is  a  supplement,  shall  be  increased 
from  fifty  dollars  to  one  hundred  dollars  per  annum. 
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Affidavit  on  entering  judgment, 

before  whom  made, 

Commissioners  to  take  bail  can  sign 

judgment. 
Fees  allowed, 
penalty  for  taking  greater, 


Judgment,  how  entered,  1 

record  and  index,  2 

not   to  be  reversed  for  lack   of 

form,  3 

not  to  be  entered  otherwise,  4 

may  be  signed  by  commissioner,  9 


[See  Obligations.     Practice  of  Law,  12-16.] 

An  Act  directing  the  mode  of  entering  judgments  on  bonds  with  warrants  of  attorney  to 
confess  judgments.     Revision — Approved  April  15,  184(5.   (R.  S.  944.) 

1.  In  all  cases  where  a  bond  or  other  obligation  is  given  for  the  payment  of 
money  only,  together  with  a  warrant  under  hand  and  seal,  directed  to  any  attor- 
ney at  law  or  other  person,  to  appear  in  any  court  of  record  to  an  action 
brought,  or  to  be  brought  on  such  bond  or  obligation,  against  the  person  or 
persons  executing  the  same,  and  to  confess  a  judgment  against  him,  her,  or 
them,  for  the  sum  mentioned  in  such  bond  and  warrant  of  attorney,  with  costs 
of  suit,  or  to  the  like  effect,  it  shall  and  may  be  lawful  for  the  obligee  or  obli- 
gees, his,  her,  or  their  executors,  administrators  or  assigns,  at  any  time  after  the 
day  of  payment  mentioned  in  said  bond  or  obligation,  to  apply  to  any  of  the 
justices  of  the  supreme  court,  or  to  any  one  of  the  judges  of  the  circuit  court  or 
court  of  common  pleas,  in  any  of  the  counties  of  this  state;  and  on  the  produc- 
tion of  such  bond  or  obligation  with  the  warrant  of  attorney,  it  shall  be  the 
duty  of  such  justice  or  judge,  at  the  request  of  the  person  applying  as  aforesaid, 
at  the  end  of  a  fair  copy  of  such  bond  or  obligation  and  warrant  of  attorney,  to 
enter  or  cause  to  be  entered  an  appearance  for  the  obligor  or  obligors  to  an 
action  of  debt,  as  of  the  last  precedent  term  of  the  court  of  which  the  said  jus- 
tice or  judge  is  a  member,  and  a  confession  and  judgment  against  him,  her,  or 
them,  for  the  sum  mentioned  in  the  said  bond  or  obligation  and  warrant  of 
attorney,  signed  by  the  said  justice  or  judge  in  the  following  form,  to  wit : 

Supreme  court  (or  circuit  court  or  court  of  common  pleas,  as  the  case  may  be,) 
of  the  term  of 


A.  B. 

against 
C.  D. 


In  debt  on  bond  and  warrant  of  attorney. 


The  defendant's  appearance  to  this  action  is  entered,  and  judgment  confessed 
to  the  plaintiff  for  the  sum  mentioned  in  the  above  obligation,  by  virtue  of  the 
warrant  of  attorney  thereunto  annexed,  and  pursuant  to  the  directions  of  an  act 
entitled,  "An  act  directing  the  mode  of  entering  judgments  on  bonds  with  war- 
rants of  attorney  to  confess  judgments,"  whereupon  it  is  considered  that  the 

said  A.  B.  do  recover  against  the  said  C.  D.  the  sum  of debt,  and  four 

dollars,  costs  of  suit.     Judgment  signed  this day  of E.  F. 
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2.  The  copy  of  the  bond  and  warrant  of  attorney  to  confess  judgment,  with 
the  entry  of  the  judgment  thereon,  as  before  directed,  signed  by  the  justice  or 
judge,  shall  be  delivered  to  the  clerk  of  the  court  in  which  such  judgment  is  to 
be  entered;  and  the  clerk  shall  immediately  fde  the  same  in  his  office,  mark 
thereon  the  time  *of  filing  the  same,  and  enter  the  judgment  in  the  minutes  i-*™ 
of  the  court;  and  shall  also  enter  all  the  proceedings  on  which  said  judg-  *- 
ment  shall  be  founded  as  aforesaid,  and  the  judgment  itself,  at  large  in  the  judg- 
ment book  of  said  court,  and  index  the  same,  as  in  other  cases  of  judgment. 

3.  All  judgments  entered  as  before  directed,  shall  be  as  good  and  effectual  in 
law,  to  all  intents  and  purposes  whatsoever,  as  judgments  entered  by  confession 
in  the  manner  heretofore  practised,  and  no  such  judgment  shall  be  reversed  for 
error  or  misprision  of  the  clerk  in  entering  the  same,  or  defect  of  form  in  the 
entry  thereof;  and  execution  shall  issue  thereon  as  in  cases  of  judgments  entered 
by  confession  in  the  manner  heretofore  practised. 

4.  All  judgments  on  bonds  or  obligations  for  the  payment  of  money  only,  in 
virtue  of  a  warrant  of  attorney  to  confess  judgments  thereon,  shall  be  entered  as 
in  and  by  the  first  and  second  sections  of  this  act  is  directed,  and  not  otherwise. 

5.  No  judgment  shall  be  entered  in  any  court  of  record  of  this  state,  on  a  war- 
rant of  attorney  to  confess  such  judgment,  or  by  the  defendant  appearing  in 
person  in  open  court  and  confessing  the  same,  unless  the  plaintiff  or  his  attorney 
shall  produce,  at  the  time  of  confessing  such  judgment,  to  the  court,  judge 
or  justice  before  whom  the  judgment  shall  be  confessed,  an  affidavit  of  the  plain- 
tiff, his  attorney  or  agent,  of  the  true  consideration  of  the  bill,  bond,  deed,  note, 
or  other  instrument  of  writing  or  demand  for  which  the  said  judgment  shall  be 
confessed;  which  affidavit  shall  further  set  forth,  that  the  debt  or  demand  for 
which  the  judgment  is  confessed  is  justly  and  honestly  due  and  owing  to  the 
person  or  persons  to  whom  the  judgment  is  confessed,  and  that  the  said  judg- 
ment is  not  confessed  to  answer  any  fraudulent  intent  or  purpose,  or  to  protect 
the  property  of  the  defendant  from  his  other  creditors. 

6.  The  affidavit  required  by  this  act,  may  be  made  before  any  justice  of  the 
supreme  court,  judge  of  any  circuit  court  or  court  of  common  pleas,  commissioner 
for  taking  affidavits,  or  justice  of  the  peace  of  this  state,  or,  if  the  plaintiff  be  out 
of  this  state,  before  any  court  of  judicature  or  notary  public  of  the  state,  king- 
dom, or  nation  in  which  the  said  plaintiff  resides  or  shall  happen  to  be ;  which 
affidavit,  together  with  a  copy  of  the  bill,  bond,  deed,  note,  contract,  instrument 
of  writing,  account,  or  particulars  of  the  demand  on  or  for  which  the  judgment 
is  confessed,  shall  be  filed  with  the  other  papers  in  the  cause. 

7.  The  following,  and  no  other  fees  shall  be  allowed,  viz.  :  to  the  plaintiff  for 
the  copy  of  the  bond  or  obligation  and  warrant  of  attorney,  entering  the  pro- 
ceedings thereon,  attending  before  the  justice  or  judge  to  obtain  the  judgment, 
and  delivering  the  same,  with  the  affidavit,  to  the  clerk  to  be  filed,  two  dollars; 
to  the  justice  or  judge  for  inspecting  the  bond  and  warrant,  examining  the 
copies,  and  entering  and  signing  judgment,  fifty  cents;  to  the  clerk  for  marking 
and  filing  the  proceedings  and  affidavit,  and  entering  the  judgment  in  the 
minutes  of  the  court,  fifty  cents,  and  for  entering  the  proceedings  and  judgment 
at  large  in  the  book  of  judgments,  one  dollar;  and  when  execution  shall  issue 
on  any  judgment,  the  following  additional  fees  shall  be  allowed,  and  no  other,  to 
wit:  to  the  plaintiff  for  drawing  the  execution,  twenty-five  cents;  to  the  clerk 
for  sealing  and  recording  the  execution,  and  entering  and  filing  the  execution 
and  return  of  the  sheriff,  seventy-five  cents;  which  costs  shall  be  endorsed  on  the 
execution  without  taxation,  and  collected  with  the  debt,  but  to  be  paid  by  the 
plaintiff  as  the  duty  is  performed :  And  further,  that  the  sheriff  shall  be  entitled 
to  execution  fees,  as  in  other  cases. 

8.  In  case  any  clerk  shall  take  other  or  greater  fees  for  services  done  under 
this  act,  than  are  by  this  act  allowed,  or  shall  take  such  fees  without  performing 
the  services  for  which  such  fees  are  allowed,  he  shall,  for  every  such  offence, 
forfeit  and  pay  the  sum  of  thirty  dollars,  to  be  sued  for  and  recovered  in  an 
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action  of  debt,  with  costs  of  suit,  in  any  court  having  cognizance  thereof,  by 
any  person  who  shall  be  aggrieved  by  the  same. 

Supplement.     Approved  March  1,  1849.     (Pam.  264.) 

9.  Sec.  1.  Hereafter  it  shall  be  lawful  for  "the  commissioners  to  take  special 
bail,  and  to  administer  oaths  and  affirmations,"  appointed,  or  hereafter  to  be 
„.7ft-,  *appointed,  by  the  justices  of  the  supreme  court,  and  commissioned  under 
-•  the  act  entitled,  "An  act  authorizing  the  justices  of  the  supreme  court  to 
appoint  commissioners  to  take  special  bail,  and  to  admiuister  oaths  and  affirma- 
tions," to  sign,  and  order  entered,  judgments,  by  confession,  upon  special  war- 
rant of  attorney,  in  any  court  wherein  such  judgments  may  now  be  entered;  and 
such  judgments,  so  signed  and  ordered  entered,  shall  have  the  same  force  and 
validity  as  the  same  would  have,  if  signed  by  a  judge  of  such  court,  as  heretofore. 

(For  the  second  section,  see  Witnesses.) 


NOTES. 

"Where  a  warrant  of  attorney  is  given  to  a  woman,  judgment  cannot  be  entered  in  the 
name  of  the  husband  and  wife,  without  a  special  application  to  the  court.     2  Hal.  27. 

The  warrant  to  confess  judgment  on  a  bond,  may  be  made  at  a  different  time  from  the 
bond  and  to  a  different  person.  It  is  not  necessary  that  it  should  be  directed  to  any  par- 
ticular attorney.     1  Hal.  300. 

A  warrant  of  attorney  by  two,  authorizing  a  judgment  "  against  us,"  on  a  joint  and  several 
bond,  will  not  authorize  a  judgment  against  one,  although  the  other  was  dead;  the  power 
must  be  strictly  pursued.     3  Hal.  336. 

A  judgment  entered  after  the  death  of  the  obligor,  who  died  insolvent,  as  of  the  preceding 
term,  when  he  was  alive,  will  be  set  aside,  on  the  application  of  the  administrator  or  of  a 
creditor.     Penn.  689.     4  Hal.  93. 

Judgment  cannot  be  entered  in  the  name  of  the  original  payee,  after  the  bond  has  been 
assigned.     1  South.  351. 

A  warrant  of  attorney  by  an  unmarried  woman,  will  not  authorize  a  judgment  against 
her  and  her  husband  after  she  has  married.     Penn.  973. 

Judgments  under  this  act  will  not  be  set  aside  for  mere  lack  of  form,  if  substantially 
right ;  nor  is  it  necessary  that  the  affidavit  should  specify  items.  The  affidavit  may  be  made 
one  day  before  the  bond  became  due.     5  Hal.  340. 

The  affidavit,  must  disclose  the  true  consideration  of  the  bond:  that  is.  the  manner  in 
which  the  debt  arose.  Stating  that  it  was  given  for  a  note  of  hand  of  prior  date  and  for  a 
book  account,  without  showing  what  the  note  or  the  book  account  were  for,  is  not  sufficient. 
6  Hal.  322. 

Judgment  may  be  entered  on  the  day  of  its  date,  upon  a  bond  payable  on  demand.  2 
Harr.  348. 

A  judgment  against  two  may  be  set  aside  as  to  one,  and  remain  as  to  the  other.  The 
court  exercises  an  equitable  control  over  such  judgments.     3  Harr.  238. 

Judgments  on  bonds  and  warrants  will  not  be  set  aside  for  irregularity,  upon  the  applica- 
tion of  other  parties.  5  Hal.  340.  Nor  will  the  court  inquire  into  the  truth  of  the  plain- 
tiff's affidavit.  The  words  "justly  due  and  owing,"  in  the  affidavit  do  not  prevent  a  judgment 
on  a  bond  and  warrant  due  on  its  face,  by  way  of  security  for  a  liability  not  yet  incurred. 
1  Harr.  138. 

When  ten  years  have  elapsed,  judgment  can  only  be  entered  by  leave  of  the  court,  upon 
affidavit  (see"  Practice  of  Law,  14);  and  the  costs  in  such  cases  cannot  exceed  four  dollars. 
1  Zab.  97. 

(See  Practice  of  Law,  Notes  under  the  head  of  Execution.) 
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Burlington,  driving  over,  &c,  in,  10,  11 

Chain,  driving  over  regulated,  7,  8 

Counties,  between  two,  5 

Liable  for  damages,  18 

Cumberland,  driving  over,  &c,  in,        10,  11 
Draw  regulated,  10,   12,  18,  16,  17 

Driving  over,  7,  8,  9,  10 

Erected  and  repaired,  how,  1,  2,  '■'..   1,  5 


Hunterdon,  how  erected,  &c, 
Monmouth,  how  erected,  &c, 
Salem,  driving  over,  &c, 
Somerset,  how  erected,  &c, 
Steamboats  and  vessels, 
Toll,  how  erected,  &c, 

driving  over, 

Townships  liable  for  damages, 


14,  15 
1-1,  15 
10,  11 


lo. 


11 
16 

6 
7 

18 


An  Act  respecting  bridges.     Revision — Approved  April  10,  1840.     (R.  S.  535.) 

1.  When  it  shall  be  necessary  to  erect,  rebuild,  or  repair,  any  bridge  in  a 
township,  or  between  any  two  townships  in  the  same  county,  the  expense  whereof 
shall  exceed  five  hundred  dollars,  it  shall  be  the  duty  of  the  overseers  of  the 
highways,  within  whose  limits  or  division  the  same  may  be,  or  either  of  the 
overseers  *of  the  highways  of  the  adjoining  townships,  to  give  notice  i-^, 
thereof  in  writing,  under  his  hand,  to  the  director  of  the  board  of  chosen  L  ' 
freeholders  of  the  county,  or  in  case  of  his  absence,  inability,  or  death,  to  the 
clerk  of  such  board,  who  shall  thereupon  convene  (in  the  like  manner,  and 
under  the  like  penalties,  as  if  such  notification  had  been  made  and  subscribed  by 
any  three  of  the  chosen  freeholders)  the  said  board  or  corporation,  for  the  pur- 
pose of  their  considering  and  deciding  upon  the  utility  and  necessity  of  erecting, 
rebuilding  or  repairing  the  said  bridge. 

2.  When  the  expense  of  erecting,  rebuilding,  or  repairing  such  bridge  shall 
exceed  fifty  dollars,  and  be  less  than  five  hundred  dollars,  it  shall  be  the  duty  of 
the  overseer  of  the  highways  within  whose  limits  or  division  the  same  may  be,  or 
of  either  of  the  overseers  of  the  highways  of  the  adjoining  townships,  to  give  notice 
thereof  in  writing,  under  his  hand,  to  the  chosen  freeholders  of  such  township  and 
of  the  two  next  adjacent  townships,  and  in  such  notice  to  appoint  the  time  and 
place  of  their  meeting,  for  the  purpose  of  taking  the  same  under  their  consider- 
ation ;  and  the  said  chosen  freeholders,  or  a  majority  of  them,  are  hereby  authorized 
to  order,  if  they  think  proper,  the  said  bridge  to  be  built,  rebuilt,  or  repaired,  and 
to  superintend  or  contract  for  the  doing  thereof;  and  for  defraying  the  expense 
thereby  incurred,  the  director  of  the  board  of  chosen  freeholders  shall  draw  upon 
the  county  collector,  who  is  hereby  empowered  and  required  forthwith  to  pay  the 
same  out  of  any  county  moneys  in  his  hands. 

3  When  the  expense  of  erecting,  rebuilding,  or  repairing  such  bridge  shall  not 
exceed  fifty  dollars,  inclusive  of  the  necessary  materials,  it  shall  and  may  be  lawful 
for  the  overseer  of  the  highways  within  whose  limits  and  division  the  same  may 
be,  and  the  two  chosen  freeholders  of  the  said  township,  or  the  major  part  of  them, 
to  direct  such  bridge  to  be  built,  rebuilt,  or  repaired,  and  to  superintend  or  con- 
tract for  the  doing  thereof;  and  for  defraying  the  amount  of  the  said  expense,  not 
exceeding  the  sum  aforesaid,  the  director  of  the  said  board  of  chosen  freeholders 
shall  draw  on  the  county  collector,  who  is  hereby  authorized  and  directed  to  pay 
such  order  out  of  any  county  moneys  in  his  hands. 

4.  Every  small  bridge,  to  be  built  by  virtue  of  this  or  any  other  act,  shall  be  at 
least  twelve  feet  in  breadth,  have  four  or  more  good  sleepers,  and  be  covered  with 
sound  aud  substantial  logs,  poles,  or  plank,  well  squared  and  fixed  down,  and  as 
closely  joined  as  the  nature  of  such  materials  will  admit. 

5.  The  expense  of  building,  rebuilding,  or  repairing  any  bridge  between  two 
counties  shall  be  equally  borne  by  such  counties. 

6.  This  act  shall  not  extend  to  or  affect  any  toll  bridge,  being  private  property, 
or  any  bridge  for  which  any  township  receives  toll,  unless  the  inhabitants  of  such 
township  shall,  at  their  annual  or  other  meeting,  relinquish  and  for  ever  forego 
their  right  to  such  toll,  or  any  bridge  which  private  individuals  are  bound  bylaw 
or  contract  to  make  and  keep  in  repair,  or  to  contribute  thereto  in  any  degree 
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above  their  ordinary  and  ratable  proportion  in  the  way  of  taxation,  except  so  far 
as  such  contribution  shall  be  inadequate :  Provided  always,  that  no  toll  bridge, 
or  any  other  bridge,  being  private  or  incorporated  property,  shall  become  a  county 
charge,  until  a  majority  of  the  chosen  freeholders  of  the  said  county  shall  consent 
and  agree  to  the  same. 

An  Act  relative  to  toll  and  chain  bridges.     Revision — Approved  April  10,  1846.     (R.  S.  536.) 

7.  Sec.  1.  It  shall  not  be  lawful  for  any  person  or  persons  to  drive  any  kind 
of  carriage,  wagon,  cart,  sled  or  sleigh,  drawn  by  more  than  one  horse,  over  any 
of  the  toll  bridges  in  this  state,  or  any  kind  of  carriage,  wagon,  cart,  sled  or  sleigh 
whatever,  or  ride  any  horse  or  mule,  over  any  of  the  toll  bridges  built  over  the 
river  Delaware,  at  a  faster  gait  than  a  walk,  and  every  person  wilfully  so  offending, 
shall  forfeit  and  pay  to  the  proprietor  or  proprietors  of  such  bridge  or  bridges  the 
sum  of  one  dollar,  to  be  recovered  by  action  of  debt,  with  costs  of  suit,  in  any  court 
of  competent  jurisdiction. 

8.  Sec.  2.  It  shall  not  be  lawful  for  any  person  or  persons  to  drive  any  kind  of 
carriage,  wagon,  cart,  sled  or  sleigh,  or  ride  any  horse  or  mule,  over  any  free 
chain  bridge  in  this  state,  at  a  faster  gait  than  a  walk,  and  every  person  so  offend- 
>79*-|  mg>  *shall  forfeit  and  pay  the  sum  of  one  dollar,  to  be  recovered  by  action 

J  of  debt,  with  costs  of  suit,  in  any  court  of  competent  jurisdiction,  by  any 
person  who  will  sue  for  the  same,  one  moiety  to  the  prosecutor,  the  other  to 
the  collector  of  the  county,  for  the  benefit  of  the  same  :  Provided  always,  that 
this  act  shall  not  be  construed  to  prevent  any  physician  or  midwife,  or  person  or 
persons  going  for  such  physician  or  midwife,  or  returning  from  said  errand,  riding 
express  by  order  of  any  public  officer  of  this  state  or  of  the  United  States,  or  pur- 
suing a  fugitive  from  justice,  runaway  servant  or  apprentice,  from  driving  or  riding 
over  any  toll  or  chain  bridge  at  a  faster  gait  than  a  walk  :  Provided  also,  that 
the  said  proprietor  or  proprietors  of  such  toll  bridge,  and  the  board  of  chosen 
freeholders  of  such  county  where  any  free  chain  bridge  now  is  or  may  be  erected, 
shall  cause  to  be  fixed  and  always  kept  up  at  each  end  of  the  bridge  aforesaid 
in  some  conspicuous  place,  a  board  on  which  shall  be  painted  in  large  letters, 
"  One  dollar  fine  for  travelling  over  this  bridge  at  a  faster  gait  than  a  walk  ;"  and 
on  neglect  of  such  notice,  the  aforesaid  fine  shall  not  be  incurred. 

9.  Sec.  3.  If  any  person  or  persons  shall  maliciously  break  down  or  deface 
such  board  or  boards  as  aforesaid,  he,  she,  or  they  so  offending,  shall  forfeit  and 
pay  to  the  proprietor  or  proprietors,  if  on  a  toll  bridge,  and  to  the  county  collector, 
if  on  a  free  chain  bridge,  twenty  dollars,  to  be  recovered  by  action  of  debt,  with 
costs  of  suit,  by  any  person  who  will  sue  for  the  same. 

An  Act  relative  to  bridges  in  the  counties  of  Somerset.  Burlington.  Salem,  and  Cumberland. 
Revision— Approved  April  10,  1846.     (R.  S.  538.) 

10.  Sec.  1.  It  shall  not  be  lawful  for  any  person  or  persons  to  drive  any  wagon, 
cart,  sled  or  sleigh,  or  any  other  kind  of  carriage  or  vehicle,  or  ride,  lead  or  drive 
any  horse  or  horses,  mule  or  mules,  or  any  description  of  cattle,  over  or  upon  any 
truss,  lattice,  or  drawbridge,  or  any  bridge  the  arch  of  which  is  constructed  of 
wood,  at  a  faster  gait  than  a  walk,  such  bridge  or  bridges  being  in  the  counties 
of  Somerset,  Burlington,  Salem,  or  Cumberland  ;  and  every  person  or  persons  so 
offending  shall  forfeit  and  pay  the  sum  of  five  dollars,  for  each  and  every  offence 
so  committed,  to  be  sued  for  and  recovered  by  action  of  debt  with  costs  of  suit,  in 
any  court  of  competent  jurisdiction,  by  any  member  of  the  board  of  chosen  free- 
holders of  the  county  in  which  such  bridge  or  bridges  may  be,  in  the  corporate 
name  of  said  board  for  the  use  of  said  county  :  Provided  ahvays,  that  this  act 
shall  not  apply  to  any  physician,  or  person  going  for  any  physician,  or  to  any 
person  riding  express  by  order  of  any  public  officer  of  this  state  or  of  the  United 
States,  or  to  any  person  pursuing  a  fugitive  from  justice  :  And  provided  further, 
that  the  boards  of  chosen  freeholders  of  said  counties  shall  cause  to  be  fixed  up, 
at  each  end  of  such  bridge  or  bridges  in  said  counties,  in  some  conspicuous  place, 
in  plain  letters :  "  Five  dollars  fine  for  travelling  over  this  bridge  at  a  faster  gait 
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than  a  walk;"  and  on  neglect  of  such  notice,  the  fine  aforesaid  shall  not  be  in- 
curred. 

11.  Sec.  2.  If  any  person  or  persons  shall  wilfully  deface  such  letters,  or  any 
of  them,  he,  she,  or  they  so  offending  shall  forfeit  and  pay  five  dollars,  to  be  re- 
covered in  the  manner  directed  by  the  first  section  of  this  act,  for  the  use  of  said 
county. 

For  acts  relative  to  bridges  over  North  River  in  Monmouth,  see  R.  Stat.  539, 
and  over  Ilackensaek,  see  R.  S.  540. 

An  Act  for  the  protection  of  bridges  in  this  state.    Passed  February  27,  1833.     (R.  S.  541.) 

1 2.  Sec.  1.  If  any  person  or  persons,  having  the  command  of  any  vessel,  shall 
come  within  ten  rods  of  any  drawbridge,  without  first  lowering  his  sails,  so  as  to 
prevent  the  vessel  from  coming  up  against  the  bridge,  as  is  frequently  the  case, 
until  it  is  hoisted,  so  that  they  can  pass  gently  through,  without  doing  any  damage 
to  said  bridge,  or  shall  hoist  any  draw,  and  keep  it  up  more  than  fifteen  minutes, 
when  the  same  is  not  absolutely  necessary  for  the  passage  of  some  vessel  or  boat 
through  the  same ;  or  if  any  person  or  persons  shall  cut,  remove,  or  destroy  any 
piece  or  pieces  of  timber,  or  any  plank  or  planks  belonging  thereto,  or  a  part  of 
said  bridge,  draw,  posts,  or  piles,  or  shall  remove  any  stone  work  belonging  to 
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*said  bridge,  or  otherwise  wilfully  damage  or  do  any  act  which  may  have  a 
tendency  to  injure  said  bridge,  or  shall  at  any  time  lay  his  vessel  alongside 
of  said  bridge,  for  the  purpose  of  loading  or  unloading  any  hay,  straw,  bricks  or 
lumber  of  any  kind  whatsoever,  he  or  they  so  offending,  for  each  and  every  offence, 
shall  forfeit  and  pay  the  sum  of  ten  dollars,  besides  all  damage  that  maybe  done 
to  said  bridge,  to  be  recovered,  in  an  action  of  debt,  before  any  court  having 
competent  jurisdiction,  with  costs  of  suit,  by  any  person  who  shall  sue  for  the 
same,  one  half  of  said  sum  to  be  for  the  use  of  the  prosecutor,  and  the  other  half 
to  be  paid  into  the  hands  of  the  county  collector  for  the  use  of  said  county  where 
such  damage  may  have  been  done.     (See  17.) 

13.  Sec.  2.  In  case  it  should  become  necessary  for  the  protection  of  any 
bridge,  and  the  accommodation  of  persons  passing  over  or  through  any  bridge, 
to  have  the  same  put  in  the  special  care  of  some  person  suitable  for  said  pur- 
pose, then  and  in  that  case,  it  shall  and  may  be  lawful  for  the  board  of  chosen 
freeholders  of  said  county  for  the  time  being,  where  such  bridge  may  be,  to  make 
such  regulations  as  they  shall  deem  necessary  for  the  better  protection  and 
accommodation  of  the  same :  Provided,  they  shall  be  in  accordance  with  the 
preceding  section  of  this  act. 

A  Supplement.     Approved  March  13,  1851.     (Pam.  241.) 

14.  Sec.  1.  When  it  shall  be  necessary  to  erect,  repair,  or  rebuild  any  bridge, 
in  a  township  in  the  counties  of  Monmouth  and  Hunterdon,  or  between  any  two 
townships  in  said  counties,  the  expense  whereof  shall  exceed  fifty  dollars,  and 
be  less  than  five  hundred  dollars,  it  shall  be  the  duty  of  the  overseer  of  the  high- 
ways, within  whose  limits  or  division  the  same  may  be,  or  of  either  of  the  over- 
seers of  the  highways  of  the  adjoining  townships,  to  give  notice  thereof  in  writing 
under  his  hand,  to  three  chosen  freeholders  of  said  counties  nearest  said  bridge, 
or  proposed  bridge:  Provided,  the  chosen  freeholders  of  the  township,  or  the 
chosen  freeholders  of  the  townships,  in  which  said  bridge  is  proposed  to  be 
erected,  repaired,  or  rebuilt,  be  of  the  number;  and,  in  such  notice,  to  appoint 
the  time  and  place  of  their  meeting,  for  the  purpose  of  taking  the  same  under 
their  consideration;  and  the  said  chosen  freeholders,  or  a  majority  of  them,  are 
hereby  authorized  to  order,  if  they  think  proper,  the  said  bridge  to  be  built, 
repaired,  or  rebuilt,  and  to  superintend  or  contract  for  the  doing  thereof;  and 
for  defraying  the  expense  thereby  incurred,  the  director  of  the  board  of  chosen 
freeholders  shall  draw  upon  the  county  collector,  who  is  hereby  empowered  and 
reepdred  forthwith  to  pay  the  same  out  of  any  moneys  in  his  hands. 

15.  Sec.  2.  When  it  shall  be  necessary  to  erect,  rebuild,  or  repair  any  bridge 
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in  a  township  in  the  comities  of  Monmouth  or  Hunterdon,  or  between  any  two 
townships  in  said  county,  the  expense  whereof  shall  not  exceed  fifty  dollars, 
inclusive  of  the  necessary  materials,  it  shall  and  may  be  lawful  for  the  chosen 
freeholder  within  whose  limits  and  division  the  same  may  be,  and  the  chosen  free- 
holder of  one  of  the  adjoining  townships,  or  in  case  of  a  vacancy,  two  chosen 
freeholders  of  the  adjoining  townships  nearest  the  location  of  said  bridge  or  pro- 
posed bridge,  to  direct  such  bridge  to  be  built,  rebuilt,  or  repaired,  and  to  super- 
intend and  contract  for  the  doing  thereof;  and  for  defraying  the  amount  of  said 
expense,  not  exceeding  the  sum  aforesaid,  the  director  of  the  board  of  chosen 
freeholders  shall  draw  on  the  county  collector,  who  is  hereby  authorized  and 
directed  to  pay  such  order  out  of  any  moneys  in  his  hands. 

By  act  of  1851  (Pam.  36j  travelling  over  bridges  in  Hunterdon  county  is  not 
to  be  at  a  faster  gait  than  a  walk. 

A  Supplement.     Approved  March  12,  1852.     (Pam.  200.) 

16.  Sec.  1.  From  and  after  the  passage  hereof,  it  shall  not  be  lawful  for  any 
person,  having  the  command  of  any  steamboat  or  other  vessel,  to  make  fast  to  or 
lay  the  same  alongside,  or  in  the  draw  of  any  bridge  in  this  state,  for  the  purpose 
of  loading  or  unloading  any  marketing,  produce,  or  merchandise,  of  any  kind 
whatever,  from  off  said  bridge  ;  and  any  person  so  offending  shall  be  subject  to 
the  same  fines  and  penalties  as  are  prescribed  in  said  act,  to  which  this  is  a 
supplement. 

*ha-i       *lt.   Sec.  2.  The  words  "hoist  or  hoisted,"  in  said  act,  shall  be  con- 
J  strued  to  mean  "open  or  opened." 

Supplement  to  an  Act  entitled  "An  Act  respecting  bridges."     Approved  March  15,  1800. 

(Pam.  285.) 

18.  Sec.  1.  In  all  cases  where  a  township  or  the  board  of  chosen  freeholders 
of  a  county  are  chargeable  by  law  with  the  erection,  rebuilding,  or  repair  of  any 
bridge  or  bridges,  and  the  said  township  or  board  of  chosen  freeholders  shall 
wrongfully  neglect  to  erect,  rebuild,  or  repair  the  same,  by  reason  whereof  any 
person  or  persons  shall  receive  injury  or  damage  in  his  or  their  persons  or 
property,  he  or  they  may  bring  his  or  their  action  of  trespass  on  the  case  against 
said  township  or  said  board  of  chosen  freeholders,  as  the  case  may  be,  and 
recover  judgment  against  them  to  the  extent  of  all  such  damage  sustained  as 
aforesaid,  which  said  judgment  shall  be  paid  by  the  township  or  county,  as  the 
case  may  be. 

NOTES. 

An  act,  of  the  legislature  is  necessary,  to  authorize  a  bridge  over  a  navigable  stream. 
Sax.  282,  309. 

The  term  bridge  includes  not  only  the  structure  across  the  stream,  but  its  abutments,  so 
finished  that  travellers  may  safely  pass.  An  action  will  not  lie  against  the  freeholders  for 
injuries  sustained  in  consequence  of  their  not  keeping  a  bridge  in  repair.  The  remedy  is 
by  indictment.     3  Harr.  108. 

The  township  or  county  must  be  at  the  expense  of  building  a  bridge  across  the  Morris 
Canal,  for  the  accommodation  of  a  road  laid  out  since  it  was  constructed.  4  Zab.  State  v. 
M.  Canal. 

The  erection  of  a  bridge  is  a  discretionary  power  in  the  boards  of  chosen  freeholders, 
with  which,  if  they  act  in  good  faith,  the  court  will  not  interfere.     3  Zab.  214. 


BUILDING   AND   LOAN   SOCIETIES. 


83 


BUILDING  AND  LOAN  SOCIETIES. 


Building  societies  incorporated,  9-1  5 

election  of  officers,  16 

Conveyances  by  homestead  societies,  27 

Homestead  companies,  18-28 

membership,  26 

Land  associations,  incorporation  of,  30-40 

Loan  societies,  9 

Lost  certificates,  how  supplied,  17 
Married  women  may  hold  shares,  8,  11,-1,  88 


Parents  and  guardians  may  hold  shares,    38 

Powers  and  duties,  39 

Premiums  when  not  usurious,  13 

Saving  societies  incorporated,  1-8 

may  invest  fund  in  buildings,  8 

Statements  when  to  be  made,  23 
Vessel  building  associations,  29-35 
constitution  to  be  filed,  35 


[See  Benevolent  Associations.     Executions.     Land.     Religious  Societies.'] 


An  Act  to  encourage  the  establishment  of  mutual  savings  associations. 
March  4,  1847.     (Pam.  172.) 


Approved 


1.  Every  association  of  persons,  residents  of  this  state,  not  exceeding  five 
hundred  in  number,  who  shall  sign  a  certificate  in  writing,  setting  forth  that  they 
have  formed  an  association  for  the  purposes  mentioned  in  the  preamble  to  this 
act,  and  the  name  adopted  for  such  association,  and  the  city,  borough,  or  town- 
ship where  it  is  to  be  located  and  its  business  transacted,  and  shall  cause  the  same 
to  be  delivered  to  the  clerk  of  the  court  of  common  pleas  of  the  county  which 
embraces  the  place  of  its  location,  shall  thenceforth  be  a  body  politic  and  corpo- 
rate in  law,  with  all  the  powers  mentioned  in  the  first  section  of  the  act  entitled 
"An  act  concerning  corporations,"  approved  the  fourteenth  day  of  February, 
A.D.  one  thousand  eight  hundred  and  forty-six. 

2.  The  said  clerk  shall  immediately  file  said  certificate,  and  record  the  same 
in  a  book  to  be  kept  for  that  purpose,  for  which  he  shall  be  entitled  to  receive 
the  sum  of  twenty-five  cents. 

3.  Parents  and  guardians  may  sign  said  certificate  in  behalf  of  their  minor 
children  or  wards,  and  trustees  in  behalf  of  married  women ;  and  said  parents, 
guardians,  or  trustees  may  hold  the  shares  subscribed,  and  act  in  such  associa- 
tion for  those  whom  they  so  represent;  but  the  benefit  of  such  investments  shall 
go  to  the  parties  represented. 

4.  Every  such  association  may  adopt  such  form  of  a  constitution  as  to  them 
shall  seem  right  and  proper;  which  constitution  shall  be  signed  by  all  the  asso- 
ciators,  and  recorded  in  the  book  of  minutes  of  such  association,  and  may  alter 
and  amend  the  same,  from  time  to  time,  in  the  manner  provided  therein ;  they 
may  also  make  penalties  for  breaches  of  the  constitution  or  by-laws,  not  exceed- 
ing ten  dollars;  but  nothing  in  said  constitution  or  by-laws  shall  be  repugnant 
to  the  constitution  or  laws  of  this  state  or  of  the  United  States. 

*5.  In  investing  the  funds  of  said  associations,  preference  shall  always  be  r+).r 
given  to  the  members  thereof,  who  shall  otter  the  most  satisfactory  secu-  '- 
rity :  Provided,  the  said  association  shall  not  take,  directly  or  indirectly,  upon 
any  contract  for  loan  of  any  money  above  the  value  of  six  dollars  for  the  interest 
upon  or  for  the  forbearance  of  one  hundred  dollars  for  a  year,  and  after  that  rate 
for  a  greater  or  less  sum,  or  for  a  longer  or  shorter  time. 

6.  All  matters  not  herein  provided  for  shall  be  regulated  by  the  constitutions 
and  by-laws  of  said  associations,  respectively. 

7.  The  legislature  may  at  any  time  annul  the  charter  of  any  association  created 
under  this  act. 

Supplement.     Approved  March  9,  1848.     (Pam.  220.) 

8.  Sec.  1.  It  shall  be  lawful  for  any  mutual  savings  association,  established 
under  the  act  to  which  this  is  a  supplement,  to  invest  their  funds  in  the  purchase 
of  lots,  and  the  erection  thereon  of  dwelling-houses,  to  be  ultimately  divided 
among;  the  members. 
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An  Act  to  encourage  the  establishment  of  mutual  loan  and  building  associations.  Approved 
February  28,  1849.     (Pam.  227.) 

9.  Sec.  1.  Every  association  of  persons,  not  less  than  ten  in  number,  who  shall 
sign  a  certificate,  setting  forth  that  they  have  formed  an  association,  under  the 
provisions  of  this  act,  for  the  purpose  of  assisting  those  who  then  are  or  may 
thereafter  become  members,  in  the  purchase  of  lots,  and  building  thereon  dwelling 
houses,  or  in  paying  for  houses  and  lots  which  they  may  have  already  purchased, 
and  the  name  adopted  for  such  association,  and  the  city,  borough,  or  township 
where  it  is  to  be  located,  and  its  business  transacted,  and  shall  cause  the  same  to 
be  delivered  to  the  clerk  of  the  court  of  common  pleas  of  the  county  which  em- 
braces the  place  of  its  location,  shall  thereupon  be  a  body  corporate  and  politic  in 
law,  with  all  the  powers  mentioned  in  the  first  section  of  the  act  entitled,  "An 
act  concerning  corporations,"  approved  the  fourteenth  day  of  February,  one 
thousand  eight  hundred  and  forty-six. 

10.  Sec.  2.  The  said  clerk  shall  immediately  file  said  certificate,  and  record 
the  same  in  a  book  to  be  kept  for  that  purpose,  for  which  he  shall  be  entitled  to 
receive  the  sum  of  twenty-five  cents. 

11.  Sec.  3.  Parents  or  guardians  may  take  and  hold  shares  in  such  associa- 
tions in  behalf  of  their  minor  children  or  wards,  and  trustees  in  behalf  of  married 
women,  and  may  act  in  such  association  in  behalf  of  those  they  represent. 

12.  Sec.  4.  Every  association  may  adopt  such  form  of  constitution  as  to  them 
shall  seem  right  and  proper,  and  may  alter  and  amend  the  same,  from  time  to 
time,  in  the  manner  therein  provided  ;  they  may  also  make  penalties  for  breaches 
of  the  constitution,  not  exceeding  ten  dollars;  but  nothing  in  said  constitution 
or  the  by-laws  shall  be  repugnant  to  the  constitution  of  this  state  or  the  United 
States. 

13.  Sec  5.  The  investments  of  every  such  association  shall  be  made  either 
in  loans  to,  or  in  redemption  of  the  shares  of,  or  in  purchasing  lots  and  erecting 
dwellings  for  the  members,  or  in  all  of  said  modes,  as  the  constitution  of  the  par- 
ticular association  shall  provide;  and  that  no  premium  given  for  priority  of  loan 
or  acquisition  of  a  building,  or  discount  given  on  the  redemption  of  shares,  shall 
be  deemed  to  be  usurious. 

14.  Sec.  G.  All  matters  not  herein  provided  for,  shall  be  regulated  by  the 
constitution  and  by-laws  of  said  associations,  respectively. 

15.  Sec  7.  The  legislature  may  at  any  time  alter,  amend,  or  repeal  the  charter 
of  any  association  created  under  this  act. 

Supplement.     Approved  March  2,  1854.     (Pam.  18G.) 

16.  Sec  1.  It  shall  be  lawful  to  hold  elections  for  officers  of  any  association 
established  under  the  act  to  which  this  is  a  supplement,  at  anytime  between  the 
hours  of  ten  in  the  morning,  and  ten  in  the  evening:  Provided,  the  poll  at  every 
such  election  shall  be  kept  open  at  least  one  hour. 

*7G]  *A  further  Supplement.     Approved  March  20,  1855. 

IT.  Sec  1.  Whenever  any  person  to  whom  a  certificate  of  stock,  in  any  asso- 
ciation organized  under  the  provisions  of  the  act  to  which  this  is  a  supplement 
has  been  issued,  shall  make  application  in  writing  to  the  directors  of  such  asso- 
ciation, setting  forth  the  number  of  said  certificate,  and  the  number  of  shares 
expressed  therein ;  and  that  he  or  she  hath  not  voluntarily  parted  with  the  custody 
of  said  certificate,  and  that  said  certificate  and  shares  still  belong  to  him  or  her, 
but  that  said  certificate  hath  been  lost  and  could  not  be  found  for  two  months 
next  preceding  such  application,  after  diligent  search  therefor,  which  statement 
shall  be  verified  by  affidavit  annexed  thereto,  and  requesting  said  directors  to 
issue  to  him  or  her  a  duplicate  certificate  in  lieu  of  the  one  so  lost,  and  it  shall 
be  lawful  for  said  directors  to  cause  to  be  inserted  at  the  expense  of  said  appli- 
cant, in  a  newspaper  circulating  in  the  neighborhood  of  the  place  where  the  said 
association  is  located,  and  continued  thereiu  at  least  once  in  each  week,  for  two 
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months  from  the  dale  thereof,  an  advertisement  setting  forth  that  such  application 
has  been  made,  and  that,  unless  proper  cause  be  shown  to  said  directors,  by  a 
certain  day  to  be  therein  named,  which  day  shall  be  not  less  than  two  months 
from  the  date  of  said  advertisement,  a  duplicate  certilicate  will  be  issued  in 
accordance  with  the  terms  of  said  application;  and  after  such  publication,  if  no 
proper  cause  to  the  contrary  be  shown,  as  aforesaid,  it  shall  be  lawful  for  said 
directors  to  issue  to  such  applicant  the  duplicate  certificate  so  applied  for,  and 
upon  the  issue  of  such  duplicate  certificate  the  alleged  lost  certificate  shall  be 
void  as  against  such  association. 

An  Act  incorporating  homestead  and  building  companies.     Approved  February  25,  1852. 

(Pam.  83.) 

18.  Sec.  1.  It  shall  be  lawful  for  any  number  of  persons,  not  less  than  ten,  to 
form  a  corporation  for  the  purpose  of  assisting  each  other,  and  all  those  who 
may  afterwards  become  associated  with  them,  in  procuring  for  themselves  and 
others  dwelling  houses  and  lands  or  homesteads,  and  erecting  buildings  and  im- 
provements thereon,  to  be  paid  for  by  periodical  instalments,  in  the  manner 
hereinafter  provided ;  and  upon  filing  in  the  office  of  the  secretary  of  state  a 
certificate  and  constitution  in  conformity  with  this  act,  such  subscribers  and  all 
who  may  afterwards  become  members,  and  their  successors  and  assigns,  shall  be 
a  body  corporate  and  politic,  with  all  the  powers,  rights,  and  privileges,  and 
subject  to  all  the  limitations,  restrictions,  and  conditions,  specified  in  an  act  en- 
titled, "An  act  concerning  corporations,"  approved  February  fourteenth,  eighteen 
hundred  and  forty-six. 

19.  Sec.  2.  The  right  of  membership  in  all  associations  formed  under  this  act 
shall  consist  in  the  periodical  payment  of  such  sum  of  money,  at  such  times,  and 
subject  to  such  penalties  as  shall  be  determined  by  the  constitution  adopted  and 
filed  as  aforesaid,  or  in  the  payment  of  a  principal  sum  specified  in  such  consti- 
tution, to  be  repaid  by  the  company,  in  such  way  and  manner  as  shall  therein 
be  designated,  with  interest,  not  exceeding  six  per  cent,  per  annum.     (See  26.) 

20.  Sec.  3.  The  funds  of  every  association  formed  under  this  act  shall  be 
invested  in  the  purchase  of  lands  or  building  lots,  and  erecting  buildings  and 
improvements  thereon,  or  in  the  purchase  of  lots  and  houses  already  built,  or  in 
all  or  any  of  these  modes ;  which  lands,  dwellings  and  improvements  shall  be  sold 
to  the  members  of  such  associations,  payable  in  the  shares  of  the  company,  or  in 
periodical  instalments  for  a  period  such  as  shall  be  agreed  upon  and  designated 
in  their  constitution,  and  which  shall  not  exceed  the  term  of  twenty  years ;  at  the 
expiration  of  which  term,  the  lands,  dwellings,  and  improvements,  so  sold  and 
conveyed  to  the  members  of  such  associations,  shall  become  the  property  of  the 
grantees,  discharged  from  all  further  payment  and  clear  of  all  encumbrance. 

21.  Sec.  4.  It  shall  be  lawful  for  married  women  and  minors  to  hold  shares  in 
any  associations  formed  under  this  act,  provided  said  shares  are  paid  for  out  of 
*the  earnings  of  said  married  women  and  minor  children,  or  with  money  p^ 
given  to  them  by  others  than  the  husbands  of  said  married  women,  or  the  L 
male  parents  of  minor  children. 

22.  Sec.  5.  Every  company  formed  under  this  act  shall  adopt  a  constitution, 
which  shall  be  signed  by  its  members,  and  filed  as  aforesaid,  which  shall  embrace 
all  the  provisions  of  the  foregoing  sections,  and  such  articles  for  their  government 

'  and  the  management  of  their  business  as  they  shall  deem  proper,  provided  the 
same  shall  not  be  inconsistent  with  this  act  or  with  the  act  concerning  corpora- 
tions aforesaid. 

23.  Sec.  6.  Every  company  formed  under  this  act  shall  furnish  to  the  secretary 
of  state  an  annual  statement  of  the  business  and  condition  of  the  company,  which 
shall  be  duly  attested,  under  oath  or  affirmation,  by  the  proper  officers  of  said 
company. 

24.  Sec.  1.  The  legislature  shall  have  power  to  repeal  or  amend  this  act,  or 
annul  and  dissolve  any  company  formed  in  pursuance  thereof. 
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Supplement.     Approved  March  24,  1855 

25.  Sec.  1.  Nothing  in  an  act  entitled  "An  act  incorporating  Homestead  and 
Building  Companies,"  approved  February  twenty-fifth,  eighteen  hundred  and 
fifty-two,  shall  be  construed  to  prevent  any  company  formed  in  pursuance  of  said 
act,  or  of  the  same  as  hereby  amended,  from  disposing  of  or  selling  any  lands,  and 
tenements,  to  others  than  those  constituting  the  said  company,  on  terms  accord- 
ing to  and  not  inconsistent  with,  the  constitution  of  any  company  formed  in 
pursuance  of  or  under  said  act;  and  said  tenements  so  sold  or  disposed  of,  shall 
not  constitute  the  purchasers  thereof  members  of  any  company  formed  as  aforesaid. 

26.  Sec.  2.  The  original  associates,  or  those  formed  into  companies  under  said 
act,  or  under  the  same  as  hereby  amended,  or  their  assigns,  and  who  shall  have 
actually  created  a  fund,  and  expended  the  same  in  acquiring  lands  and  tenements, 
shall  be  alone  deemed  to  have  and  to  exercise  the  right  of  members  in  said  com- 
panies. 

27.  Sec.  3.  All  deeds  of  conveyance  of  lands  or  tenements,  granted  by  any 
company  formed  in  pursuance  of  said  act,  shall  be  held  to  be  valid  and  binding, 
with  all  the  restrictive  clauses  as  against  nuisances,  or  what  may  be  deemed 
nuisances  by  the  constitutions  of  any  companies  so  formed  as  aforesaid,  unless 
the  same  are  in  violation  of  the  constitution  of  this  state. 

28.  Sec.  4.  That  all  acts  or  parts  of  acts,  or  clauses  in  the  act  hereby  amended, 
inconsistent  with  this  act,  are  hereby  repealed. 

An  Act  for  incorporating  vessel  building  associations.     Approved  April  15,  1855. 

29.  Sec.  1.  It  shall  be  lawful  for  any  number  of  persons,  not  less  than  ten,  to 
associate  themselves  into  a  company  for  the  purpose  of  carrying  on  the  business 
of  building  vessels,  and  employing  the  same  in  the  coasting  trade,  and  to  adopt 
such  a  constitution  for  their  government  as  they  shall  deem  proper:  Provided,  the 
same  shall  not  be  inconsistent  with  this  act,  or  with  the  act  entitled  "An  act  con- 
cerning corporations,"  approved  February  fourteenth,  eighteen  hundred  and  forty- 
six  ;  and  upon  filing  a  copy  of  said  constitution,  signed  by  the  members  of  said 
company,  in  the  office  of  the  secretary  of  state,  such  subscribers,  and  all  who  may 
afterwards  become  members,  and  their  successors  and  assigns,  shall  be  a  body 
politic  and  corporate,  with  all  the  powers,  rights  and  privileges,  and  subject  to 
all  the  limitations,  restrictions  and  conditions  specified  in  the  aforesaid  act  con- 
cerning corporations. 

30.  Sec.  2.  The  name  of  any  company  incorporated  by  virtue  of  this  act,  as 
specified  in  their  constitution  to  be  filed  as  aforesaid,  shall  be  the  name  by  which 
said  company  shall  be  kuown  in  its  business  and  dealings,  and  that  the  several 
articles  and  provisions  in  such  constitution  shall  have  the  same  force  and  effect, 
in  reference  to  such  company  and  its  affairs  and  business  as  if  the  same  were 
incorporated  in  and  formed  part  of  this  act:  Provided,  that  nothing  in  said 
78*1  Constitution  shall  be  repugnant  to  the  provisions  of  this  act  or  to  the 

■J  constitution  and  laws  of  this  state,  or  of  the  United  States. 

31.  Sec.  3.  Every  such  company  may  make  by-laws  for  their  own  regulation 
and  government,  with  penalties  for  the  breach  thereof;  that  at  all  meetings  of 
the  company,  absent  stockholders  may  vote  by  proxy,  authorized  in  writing;  and 
every  company  may  determine,  by  its  by-laws,  the  manner  of  calling  and  conduct- 
ing all  meetings,  what  number  of  shares  shall  entitle  the  stockholders  to  one  or 
more  votes,  and  what  number  of  stockholders  shall  constitute  a  quorum. 

32.  Sec.  4.  Every  such  company  shall  have  power  to  appoint  all  necessary 
directors,  officers,  agents  and  factors,  and  that  the  duties  of  all  such  directors, 
officers,  agents  and  factors  shall  be  fixed  by  the  by-laws  of  said  company. 

33.  Sec.  5.  Every  such  company  shall  specify  in  the  constitution,  a  copy  of 
which  is  to  be  filed  as  herein  provided,  the  amount  of  capital  and  the  number  of 
shares  into  which  the  same  shall  be  divided,  upon  which  they  intend  to  commence 
business,  and  may  increase  its  capital  stock,  and  the  number  of  shares  therein : 
Provided,  that  the  capital  stock,  when  so  increased,  shall  not  exceed  the  total 
amount  fixed  by  such  constitution. 
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34.  Sec.  G.  The  shares  of  stock  in  every  snch  company  shall  be  deemed  per- 
sonal property,  and  shall  be  transferable  on  the  books  of  such  company,  in  such 
manner  as  the  by-laws  shall  provide. 

35.  Sec.  1.  Every  constitution  which  shall  be  filed  in  the  office  of  the  secretary 
of  state  by  virtue  of  this  act,  or  copies  thereof  duly  certified  by  said  secretary  of 
state,  shall  be  evidence  in  all  courts  and  places  for  and  agaiust  any  such  com- 
pany. 

An  Act  to  encourage  the  agricultural  developments  of  the  state,  and  enahle  persons  of 
moderate  means  to  become  landholders.     Approved  April  10,  1855. 

36.  Sec.  1.  Any  number  of  persons,  not  less  than  ten  in  number,  who  shall 
sign  a  certificate  setting  forth  that  they  have  formed  an  association  under  the 
provisions  of  this  act,  for  the  purpose  of  assisting  those  who  then  are  or  may 
thereafter  become  members,  in  the  purchase  of  land,  the  erection  of  buildings 
thereon,  of  fencing  and  cultivating  the  land,  and  who  shall  state  in  said  certificate 
the  name  adopted  for  the  association,  where  its  office  is  to  be  located  and  its 
business  transacted,  and  shall  cause  the  same  to  be  delivered  to  the  clerk  of  the 
court  of  common  pleas  of  the  county  which  embraces  the  location  of  its  office, 
shall  thereupon  be  a  body  corporate  and  politic  in  law,  with  all  the  powers 
mentioned  in  the  act  entitled  "An  act  concerning  corporations,"  approved  the 
fourteenth  day  of  February,  A.D.  one  thousand  eight  hundred  and  forty-six. 

37.  Sec.  2.  The  said  clerk  shall  immediately  file  said  certificate,  and  record 
the  same,  for  which  he  shall  be  entitled  to  receive  the  sum  of  one  dollar. 

38.  Sec.  3.  Parents  or  guardians  may  take  and  hold  shares  in  behalf  of  their 
minor  children  or  wards,  and  trustees  in  behalf  of  married  or  single  women,  and 
may  act  in  such  association  in  behalf  of  those  they  represent. 

39.  Sec.  4.  The  association  may  adopt  such  form  of  constitution  and  by-laws, 
not  repugnant  to  the  constitution  of  this  state  or  the  United  States,  as  to  them 
shall  seem  right  and  proper,  and  may  alter  and  amend  the  same  from  time  to 
time,  in  the  manner  therein  provided;  they  may  purchase  land,  and  issue  bonds 
secured  by  mortgage  in  payment  of  so  much  of  the  purchase  money  as  may  not 
be  convenient  to  pay  in  cash,  and  may  sell  the  said  lands  in  shares,  and  issue 
certificates  therefor,  each  share,  when  full  paid,  entitling  the  holder  to  a  certain 
portion  of  land,  not  exceeding  one  hundred  acres,  and  to  the  occupancy  of  said 
land,  under  such  restrictions  and  regulations  as  may  be  adopted  by  the  association, 
after  a  payment  of  a  portion  of  the  instalments ;  the  funds  of  the  association,  after 
paying  its  expenses,  shall  be  invested  in  the  purchase  or  payment  of  the  bonds 
secured  by  mortgage,  or  in  loans  to  members  to  assist  in  building,  fencing  or 
improving  the  laud,  or  in  all  of  the  modes,  as  the  constitution  shall  pi'ovide; 
but  no  dividend  or  division  of  the  profits  shall  be  made  until  all  the  debts  are 
*paid ;  and  no  premium  given  for  priority  of  choice  of  land,  or  for  loans  or  i-^q 
discount  on  the  redemption  of  shares  or  bonds,  shall  be  deemed  to  be  usurious.   *- 

40.  Sec.  5.  All  matters  not  herein  provided,  shall  be  regulated  by  the  con- 
stitution and  by-laws  of  said  association. 
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An  Act  to  prevent  the  spread  of  the  Canada  thistle.    Approved  March  8,  1848.   (Pam.  198.) 

If  any  person  or  persons  owning,  possessing,  or  having  care  or  charge  of  any 
land  or  lands,  improved  or  unimproved,  enclosed  or  unenclosed,  in  this  state, 
shall  knowingly,  willingly,  or  wilfully  permit  or  suffer  any  Canada  thistle  to 
grow  up  thereon,  and  suffer  the  same  to  stand  until  its  seeds  get  ripe,  he,  she, 
or  they  shall,  for  every  stalk  or  branch  thereof  so  suffered  to  grow  up,  forfeit 
and  pay  a  fine  of  twenty-five  cents,  to  be  sued  for  and  recovered,  with  costs,  by 
any  person,  in  his  name,  before  any  court  of  competent  jurisdiction. 


CANDLES— CEMETERIES. 


CANDLES. 


An  Act  to  regulate  the  sale  of  candles.    Approved  February  20,  1855.    (Pam.  121.) 

1.  From  and  after  the  fourth  day  of  July  next,  it  shall  not  be  lawful  for  any 
person  or  persons,  in  the  state  of  New  Jersey,  to  sell  any  description  of  candles 
in  a  box  or  boxes,  or  other  package  or  packages,  unless  the  actual  weight  of 
the  candles  therein  contained  be  plainly  and  conspicuously  marked  or  branded, 
on  the  end  of  said  box  or  package,  with  the  initial  letter  or  letters  of  the  chris- 
tian name,  and  the  surname  at  full  length,  of  the  manufacturer,  together  with 
the  name  of  the  place  where  said  candles  were  made ;  and  each  and  every  box 
or  package  of  candles  shall  be  numbered  according  to  its  contents,  as  follows: 
number  four,  number  six,  number  eight,  number  ten,  and  four  candles  of  Dumber 
four,  six  candles  of  number  six,  eight  candles  of  number  eight,  and  ten  candles 
of  number  ten,  shall  be  made,  respectively,  to  weigh  not  less  than  fifteen  and 
three-quarter  ounces ;  but  it  shall  be  lawful  for  any  person  or  persons  to  sell 
candles  in  a  box  or  boxes,  or  other  package,  of  other  numbers:  Provided,  the 
actual  weight  of  the  candles  sold  shall  bear  the  same  relative  proportion  to  their 
number  as  in  the  cases  above  specified. 

2.  It  shall  not  be  lawful  for  any  person  or  persons  to  sell  candles,  by  the 
pound  or  otherwise,  which  shall  not  bear  the  same  weight  in  proportion  to  their 
number  as  is  described  in  the  foregoing  section. 

3.  Any  person  or  persons  who  shall  sell  candles  within  the  state  of  New 
Jersey  iu  violation  of  any  of  the  provisions  of  this  act,  shall  forfeit  and  pay,  for 
every  such  offence,  a  sum  not  less  than  ten  dollars,  and  not  exceeding  one  hun- 
dred dollars,  one  half  to  go  to  the  prosecutor,  and  the  other  half  to  the  poor  of 
the  city  or  township  in  which  such  offence  may  be  committed,  to  be  recovered 
by  action  of  debt,  in  any  court  having  cognizance  of  the  same. 

4.  The  provisions  of  this  act  shall  not  apply  to  the  sale  of  candles  manufac- 
tured previous  to  the  fourth  day  of  July  next. 
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Burialgrounds  not  tobesold on  executions,  13    Powers  of  the  corporations,  3 

associations  incorporated,  1-12    Property,  what  to  be  held,  9 

Certificate  to  be  made  and  recorded,              2    not  to  be  taxed,  10 

Interments  regulated,                                        11     not  to  be  sold.  11 

Lois,  sale  of,  4,  7    Trustees  may  sell  and  convey  lots,  4 

Officers,  election  of,                                       3,  5  j to  make  statements,  6 

Penalty  for  injuring  property,                         8  \ election  of,  3,  5 

An  Act  authorizing  the  incorporation  of  rural  cemeterj' associations.     Approved  March  14, 

1851.     (Pam.  254.) 

1.  Any  number  of  persons  residing  in  this  state,  not  less  than  seven,  who 
shall  desire  to  form  an  association  for  the  purpose  of  procuring  and  holding 
lands  to  be  used  exclusively  for  a  cemetery  or  place  for  the  burial  of  the  dead, 
may  meet  at  such  time  and  place  as  they,  or  a  majority  of  them,  may  agree,  and 
appoint  a  chairman  and  secretary,  by  the  vote  of  a  majority  of  the  persons  pre- 
sent at  the  meeting,  and  proceed  to  form  an  association,  by  determining  on  a 
corporate  name  by  which  the  association  shall  be  called  and  known,  and  the 
number  of  trustees  to  manage  the  concerns  of  the  association,  which  number 
shall  not  be  less  than  six  nor  more  than  twelve,  and  thereupon  may  proceed  to 
elect  by  ballot  the  number  of  trustees  so  determined  on ;  and  the  chairman  and 
secretary  shall,  immediately  after  such  election,  divide  the  trustees  by  lot  into 
three  classes;  those  of  the  first  class  to  hold  their  office  one  year,  those  in  the 
second  class  two  years,  and  those  in  the  third  class  three  years ;  but  the  trus- 
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tees  of  each  class  may  be  rc-eleetetl  if  they  shall  possess  the  qualification  herein- 
after mentioned;  the  meeting  shall  also  determine  on  what  day  in  each  year  the 
future  annual  elections  of  trustees  shall  be  held. 

■_\  The  chairman  and  secretary  of  the  meeting  shall,  within  three  days  after 
Buch  meeting,  make  a  written  certificate,  and  Bign  their  names  therein,  and 
acknowledge  the  same  before  an  officer  authorized  to  take  the  proof  and  acknow- 
ledgment of  conveyances  in  the  county  where  such  meeting  shall  have  been  held, 
which  certificate  shall  state  the  names  of  the  associates  who  attended  such  meet- 
ing, the  corporate  name  of  the  association  determined  upon  by  the  majority  of 
the  persons  who  met,  the  number  of  trustees  fixed  on  to  manage  the  concerns  of 
the  association,  the  Dames  of  the  trustees  chosen  at  the  meeting,  and  their  classi- 
fication, and  the  day  fixed  on  for  the  annual  election  of  trustees;  which  certifi- 
cate it  shall  be  the  duty  of  the  chairman  and  secretary  of  such  meeting  to  cause 
to  be  recorded  in  the  clerk's  office  in  the  county  in  which  the  meeting  was  held, 
in  a  book  to  be  appropriated  to  the  recording  of  certificates  of  incorporation. 

3.  Upon  such  certificate,  duly  acknowledged  as  aforesaid,  being  recorded,  the 
association  mentioned  therein  shall  be  deemed  legally  incorporated,  and  shall 
have  and  possess  the  general  powers  and  privileges  of  a  corporation;  the  affairs 
and  property  of  such  associations  shall  be  managed  by  the  trustees,  who  shall 
annually  appoint  from  among  their  number  a  president  and  a  vice-president, 
and  shall  also  appoint  a  secretary  and  a  treasurer,  who  shall  hold  their  places 
during  the  pleasure  of  the  board  of  trustees;  and  the  trustees  may  require  the 
treasurer  to  give  security  for  the  faithful  performance  of  the  duties  of  his  office. 

4.  Any  association  incorporated  under  this  act  may  take,  by  purchase  or  de- 
vise, and  hold,  within  the  county  in  which  the  certificate  of  their  incorporation 
is  recorded,  not  exceeding  twenty  acres  of  land,  to  be  held  and  occupied  exclu- 
sively for  a  cemetery  for  the  burial  of  the  dead;  such  land,  or  such  parts  thereof 
as  may  from  time  to  time  be  required  for  that  purpose,  shall  be  surveyed,  and 
subdivided  into  lots  or  plats  of  such  size  as  the  trustees  may  direct,  with  such 
avenues,  paths,  alleys,  and  walks  as  the  trustees  deem  proper,  and  a  map  or 
maps  of  such  surveys  shall  be  filed  in  the  clerk's  office  of  the  county  iu  which 
the  land  shall  be  situated;  *and  after  filing  such  map,  the  trustees  may  r^-a-i 
sell  and  convey  the  lots  or  plats  designated  on  such  map  upon  such  terms  '- 

as  shall  be  agreed,  aud  subject  to  such  conditions  and  restrictions,  to  be  inserted 
in  or  annexed  to  the  conveyances,  as  the  trustees  shall  prescribe ;  the  convey- 
ances to  be  executed  under  the  common  seal  of  the  association,  and  signed  by 
the  president  or  vice-president  and  the  treasurer  of  the  association ;  any  asso- 
ciation incorporated  under  this  act  may  hold  personal  property  to  an  amount 
not  exceeding  five  thousand  dollars,  besides  what  may  arise  from  the  sale  of  lots 
or  plats.   (See  12.) 

5.  The  annual  election  for  trustees  to  supply  the  place  of  those  whose  term 
of  office  expires,  shall  be  holden  on  the  day  mentioned  in  the  certificate  of  in- 
corporation, and  at  such  hour  aud  place  as  the  trustees  shall  direct,  at  which 
election  shall  be  chosen  such  number  of  trustees  as  will  supply  the  places  of 
those  whose  term  expires;  the  trustees  chosen  at  any  election,  subsequent  to  the 
first,  shall  hold  their  places  for  three  years  and  until  others  shall  be  chosen  to 
succeed  them  ;  the  election  shall  be  by  ballot,  and  every  person  of  full  age  who 
shall  be  proprietor  of  a  lot  or  plat  in  the  cemetery  of  the  associatiou,  or  if  there 
be  more  than  one  proprietor  of  any  such  lot  or  plat,  then  such  one  of  the  pro- 
prietors as  the  majority  of  joint  proprietors  shall  desiguate  to  represent  such 
lot  or  plat,  may,  either  in  person  or  by  proxy,  give  one  vote  for  each  plat  or 
lot;  aud  the  persons  receiving  the  largest  number  of  the  votes  given  at  such 
election,  shall  be  trustees  to  succeed  those  whose  term  of  office  expires;  but  in 
all  the  elections  after  the  first,  the  trustees  shall  be  chosen  from  amoug  the  pro- 
prietors of  lots  or  plats;  and  the  trustees  shall  have  power  to  fill  any  vacancy 
in  their  number  occurring  during  the  period  for  which  they  hold  their  office ; 
public  notice  of  the  annual  elections  shall  be  given  in  such  manner  as  the  by- 
laws of  the  corporation  shall  prescribe. 

6.  The  trustees,  at  each  annual  election,  shall  make  reports  to  the  lot  pro- 
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prietors  of  their  doings,  and  of  the  management  and  condition  of  the  property 
and  concerns  of  the  association;  if  the  annual  election  shall  not  be  held  on  the 
day  fixed  in  the  certificate  of  incorporation,  or  if,  from  any  cause,  trustees  should 
not  be  then  elected,  the  trustees  shall  have  power  to  appoint  another  day,  not 
more  than  sixty  days  thereafter,  and  shall  give  public  notice  of  the  time  and 
place  at  which  time  the  election  may  be  held,  with  like  effect  as  if  holden  on  the 
day  fixed  on  in  the  certificate;  the  office  of  the  trustees  chosen  at  such  time  to 
expire  at  the  same  time  as  if  they  had  been  chosen  at  the  day  fixed  by  the  certi- 
ficate of  incorporation. 

7.  All  lots  or  plats  of  ground  designated  on  the  maps  filed  as  aforesaid,  and 
numbered  as  separate  lots  by  the  incorporation,  shall  be  indivisible,  but  may  be 
held  and  owned  in  undivided  shares;  one  half  at  least  of  the  proceeds  of  all  sales 
of  lots  or  plats  shall  be  first  appropriated  to  the  payment  of  the  purchase  money 
of  the  lands  acquired  by  the  association,  until  the  whole  purchase  money  shall  be 
paid,  and  the  residue  thereof  to  preserving,  improving,  and  embellishing  the  said 
cemetery  grounds,  and  the  avenues  and  roads  leading  thereto,  and  to  defrayiug 
the  incidental  expenses  of  the  cemetery  establishment;  and  after  the  payment  of 
the  purchase  money,  and  the  debts  contracted  therefor,  and  for  surveying  and 
laying  out  the  land,  the  proceeds  of  all  future  sales  shall  be  applied  to  the  im- 
provement, embellishment,  and  preservation  of  such  cemetery  and  for  incidental 
expenses,  and  to  no  other  purpose  or  object. 

8.  Any  person  who  shall  wilfully  destroy,  mutilate,  deface,  injure,  or  remove 
any  tomb,  monument,  grave-stone,  building,  or  other  structure,  placed  in  any 
cemetery  of  any  association  incorporated  under  this  act,  or  any  fence,  railing,  or 
other  work  for  the  protection  or  ornament  thereof,  or  of  any  tomb,  monument, 
or  grave-stone,  or  other  structure  aforesaid,  or  of  any  lot  or  plat  within  such 
cemetery,  or  shall  wilfully  destroy,  cut,  break,  or  injure  any  tree,  shrub,  or  plant 
within  the  limits  of  such  cemetery,  shall  be  deemed  guilty  of  a  misdemeanor; 
and  such  offender  shall  also  be  liable  in  an  action  of  trespass,  to  be  brought  in 
all  such  cases  in  the  name  of  such  association,  to  pay  all  such  damages  as  shall 
have  been  occasioned  by  his  unlawful  act  or  acts ;  such  money,  when  recovered, 
shall  be  applied  by  the  trustees  to  the  reparation  or  restoration  of  the  property 
so  destroyed  or  injured. 

*soi  *^-  -^-uy  association,  incorporated  pursuant  to  this  act,  may  take  and 
"'-'  hold  any  property,  real  or  personal,  bequeathed  or  given  upon  trust,  to 
apply  the  income  thereof,  under  the  direction  of  the  trustees  of  such  association, 
for  the  improvement  or  embellishment  of  such  cemetery,  or  the  erection  or  pre- 
servation of  any  buildings,  structures,  fences,  or  walks  erected,  or  to  be  erected, 
upon  the  lands  of  such  cemetery  association,  or  upon  the  lots  or  plats  of  any  of 
the  proprietors,  or  for  the  repair,  preservation,  erection,  or  renewal  of  any  tomb, 
monument,  grave-stone,  fence,  railing,  or  other  erection  in  or  around  any  ceme- 
tery lot  or  plat,  or  for  planting  and  cultivating  trees,  shrubs,  flowers,  or  plants 
in  or  around  any  such  lot  or  plat,  or  for  improving  or  embellishing  such  ceme- 
tery, or  any  of  the  lots  or  plats,  in  any  other  manner  or  form  consistent  with  the 
design  and  purposes  of  the  association,  according  to  the  terms  of  such  grant, 
devise,  or  bequest. 

10.  The  cemetery  lands  and  property  of  any  association,  formed  pursuant  to 
this  act,  shall  be  exempt  from  all  public  taxes,  rates,  and  assessments,  and  shall 
not  be  liable  to  be  sold  on  execution,  or  be  applied  in  payment  of  debts  due 
from  any  individual  proprietors;  but  the  proprietors  of  lots  or  plats  in  such 
cemeteries,  their  heirs  or  devisees,  may  hold  the  same  exempt  therefrom,  so  long 
as  the  same  shall  remain  dedicated  to  the  purpose  of  a  cemetery,  and,  during 
that  time,  no  street,  road,  avenue,  or  thoroughfare  shall  be  laid  through  such 
cemetery,  or  any  part  of  the  lands  held  by  such  association  for  the  purpose  afore- 
said, without  the  consent  of  the  trustees  of  such  association,  except  by  special 
permission  of  the  legislature  of  the  state. 

11.  Whenever  the  said  land  shall  be  laid  off  into  lots  or  plats,  and  such  lots  or 
plats,  or  any  of  them,  shall  be  transferred  to  individual  holders,  and  after  there 
shall  have  been  an  interment  in  a  lot  or  plat  so  transferred,  such  lot  or  plat,  from 


CENSUS. 


91 


the  time  of  such  interment,  shall  be  forever  thereafter  inalienable,  and  shall,  upon 
the  death  of  the  holder  or  proprietor  thereof,  descend  or  go  to  the  heirs-at-law  or 
devisee  of  such  holder  or  proprietor:  Provided  nevert/iclcss,  that  any  one  or  more 
of  such  heirs-at-law  may  release  to  any  other  of  the  said  heirs-at-law  his  or  their 
interest  in  the  same,  on  such  conditions  as  shall  be  agreed  on  and  specified  in 
such  release,  a  copy  of  which  release  shall  be  recorded  in  the  clerk's  office  of  the 
county  within  which  the  said  cemetery  shall  be  situated:  And  provided  fur/her, 
that  the  body  of  any  deceased  person  shall  not  be  interred  in  any  such  lot  or 
plat,  uidess  it  be  the  body  of  a  person  having  at  the  time  of  such  decease  an 
interest  in  such  lot  or  plat,  or  the  relative  of  some  person  having  such  interest, 
or  the  wife  of  such  person,  or  her  relative,  except  by  the  consent  of  all  persons 
having  an  interest  in  such  lot  or  plat. 

Supplement.     Approved  March  10,  1853. 

12.  The  fourth  section  of  the  act  to  which  this  is  a  supplement  is  hereby 
amended,  so  as  to  authorize  any  association  incorporated  under  the  provisions 
of  said  act,  to  take  and  hold  in  the  manner  and  for  the  purposes  therein  men- 
tioned, not  exceeding  seventy-five  acres  of  laud. 

An  Act  to  exempt  burying  grounds  from  sale  by  creditors.     Approved  February  4,  1848. 

(Pam.  9.) 

13.  All  lands  lying  within  the  bounds  of  any  cemetery  or  burying  ground 
belonging  to  or  used  by  any  religious  society  in  this  state,  shall  be  reserved,  for 
the  use  of  the  owners  thereof,  against  all  causes  of  action  arising  after  this  act 
takes  effect,  and  shall  not  be  liable  to  be  seized,  taken,  or  sold  by  virtue  of  any 
judgment,  decree,  order,  execution,  or  other  process  made  or  rendered  by  or 
issued  out  of  any  court  in  this  state :  Provided,  the  cause  of  action  upon  which 
such  judgment,  decree,  order,  execution  or  other  process  be  founded,  shall  arise 
after  this  law  goes  into  effect:  And  also  provided,  all  liens  existing  upon  land, 
before  the  same  be  converted  into  burying  ground,  be  exempt  from  the  opera- 
tion of  this  act. 
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Assessors,  duties  of,  5-9 

accounts,  how  settled,  12 

compensation,  13 

County  clerks,  duties  of,  4,  10 

Persons  to  be  enumerated,  5,  7 

Printing,  postage,  &c,  how  paid  for,  14 


Returns,  how  made,  9 
Secretary  of  state  to  prepare  blank  re- 
turns, &c,  2 

send  them  to  county  clerks,  3 

report  to  the  legislature,  11 

When  to  be  taken,  1 


An  Act  in  relation  to  the  census  or  enumeration  of  the  inhabitants  of  this  state. 
Approved  March  24,  1855. 

1.  An  enumeration  of  the  inhabitants  of  this  state  shall  be  taken  during  the 
present  year,  eighteen  hundred  and  fifty-five,  and  during  every  tenth  year  here- 
after. 

2.  The  secretary  of  state  shall,  as  soon  as  may  be  after  the  passage  of  this  act, 
and  also  every  tenth  year  hereafter,  cause  uniform  blank  returns  and  abstracts, 
together  with  copies  of  this  act,  to  be  printed  for  the  purpose  of  taking  such 
enumeration. 

3.  The  secretary  of  state  shall,  on  or  before  the  first  day  of  May  next,  and  on 
or  before  the  first  day  of  May  in  every  such  tenth  year  hereafter,  transmit  in  such 
manner  as  he  may  think  proper,  to  each  of  the  county  clerks,  twice  as  many  of 
such  blank  returns,  and  as  many  copies  of  this  act  as  there  are  election  districts 
in  their  respective  counties. 

4.  It  shall  be  the  duty  of  each  county  clerk,  on  or  before  the  fifteenth  day  of 
May  next,  and  on  or  before  the  fifteenth  day  of  May  in  every  such  tenth  year 
hereafter,  to  forward  to  the  township  clerk  of  each  of  the  townships  in  his  county, 
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and  to  the  clerk  of  the  common  council  in  each  of  the  cities,  a  sufficient  number 
of  blank  returns  and  copies  of  this  act,  so  as  aforesaid,  transmitted  to  him  by  the 
secretary  of  state,  to  supply  each  assessor  of  such  town  or  city,  on  demand,  with 
duplicate  sets  of  said  blank  returns,  and  one  copy  of  this  act. 

5.  On  the  first  day  of  June  next,  and  on  the  first  day  of  June  in  every  such 
tenth  year  hereafter,  every  such  assessor  shall  proceed  to  enumerate,  truly  and 
accurately,  the  inhabitants  residing;  in  the  election  district  for  which  he  shall  have 
been  appointed,  by  making  actual  inquiry  at  every  dwelling  house,  or  of  the  head 
of  every  family  residing  therein,  classifying  the  same  as  follows  : 

Native  white  males.  Children  between  five  and  sixteen  years 

"           "     females.  of  age. 

"       colored  males.  Male. 

"            "        females.  Female. 

Foreign  white  males.  Colored  male. 

"           "       females.  "       female. 

"         colored  males. 

"  "  females. 

6.  Each  assessor  shall  enter  in  the  blank  return  received  the  particulars  of  the 
enumeration  so  made. 

7.  Every  person  whose  place  of  abode  shall  be  in  any  family  on  the  first  day  of 
June  next,  and  on  the  first  day  of  June  in  every  such  tenth  year  hereafter,  shall 
be  returned  as  of  such  family;  and  every  person  casually  absent  at  the  time  of 
taking  the  enumeration,  as  belonging  to  that  place  iu  which  he  usually  resides. 

8.  The  return  so  made  out  shall  be  certified  by  each  assessor  taking  the  enume- 
ration to  be  true  and  accurate,  to  the  best  of  his  knowledge  and  belief,  and  shall 
state  the  number  of  pages  of  which  it  consists,  which  certificate  shall  be  sub- 
scribed and  sworn  to  by  him  before  any  officer  authorized  to  administer  oaths. 

9.  Each  assessor  shall,  on  or  before  the  twentieth  day  of  August  next,  and  on 
or  before  the  twentieth  day  of  August  in  every  such  tenth  year  hereafter,  cause  the 
returns  so  certified,  with  a  duplicate  copy  thereof  carefully  made  and  compared, 
*<U1  *and  certified  in  the  manner  above  specially  provided,  to  be  delivered  to 

J  the  county  clerk  of  the  county  in  which  such  assessor  shall  reside. 

10.  Each  county  clerk  shall,  immediately  after  receiving  such  certified  state- 
ments of  the  enumeration,  and  the  duplicate  copies  of  the  same  from  the  assessors 
in  the  several  election  districts  in  his  county,  transmit  to  the  secretary  of  state  by 
express,  all  the  duplicate  returns  filed  in  his  office,  carefully  boxed  in  such 
manner  as  to  protect  them;  and  if  the  assessor  shall  neglect  for  five  days  after 
the  twentieth  day  of  August  to  make  his  return  as  aforesaid,  the  clerk  of  the 
county  in  which  he  shall  reside,  shall  immediately  proceed  himself,  or  despatch  a 
messenger,  to  procure  such  return  and  duplicate,  and  the  expense  thereof  shall 
be  deducted  from  the  account  of  such  assessor,  by  the  board  of  supervisors  or 
board  of  chosen  freeholders  of  the  county  in  which  he  may  reside,  if  they  shall 
think  proper. 

11.  The  secretary  of  state,  after  receiving  such  duplicate  returns,  shall  prepare 
and  l'eport  to  the  legislature,  on  or  before  the  fifteenth  day  of  January  in  each 
year  succeeding  the  taking  of  such  census,  a  general  account  of  the  enumeration, 
specifying  the  result  thereof,  in  the  several  towns,  wards,  cities,  aud  counties  of 
the  state,  with  a  full  recapitulation  of  the  whole. 

12.  The  accounts  for  the  services  of  the  assessors  done  under  this  act,  shall 
be  audited  by  the  board  of  supervisors  or  board  of  freeholders  of  the  county 
where  the  services  are  performed,  and  shall  be  assessed,  collected  and  paid  as 
part  of  the  contingent  expenses  of  such  city  or  county. 

13.  The  assessors  shall  be  entitled,  as  remuneration  for  their  services,  to  fifty 
cents  per  hundred  inhabitants  enumerated  as  aforesaid,  to  be  paid  by  the  respec- 
tive counties. 

14.  All  liabilities  incurred  for  printing,  postage  and  transmission  of  returns, 
when  audited  by  the  proper  officer,  be  paid  by  the  treasurer  and  charged  to  a 
special  account. 
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CERTIORARI. 


Quarter  sessions,  writ  to,  1,4'  Writ  in  vacation,  2 


Indictments,  how  removed  by,  1 

Justices  or  sessions,  order  of,  4 

Recognisances  in,  ],  3 


void  unless  signed,  5 

to  be  delivered  in  court,  6 


(See  Forcible  Entry  and  Detainer,  19,  20,  21.     Justices'1  Courts,  G6-T4. 
Practice  of  Law,  106.      Circuit  Courts,  4.      Taxes.) 

An  Act.  to  regulate,  in  certain  cases,  the  issuing  of  writs  of  certiorari  to  the  courts  of  general 
quarter  sessions  and  justices  of  the  peace.     Passed  February  6,  1799.     (11.  S.  Wo.) 

1.  The  supreme  court  of  this  state,  at  the  instance  of  the  party  indicted  or 
presented,  may  on  motion  and  by  rule  award  a  writ  of  certiorari  to  remove  into 
the  said  court  any  indictment  or  presentment,  before  trial,  from  any  of  the  courts 
of  general  quarter  sessions  of  the  peace,  upon  the  following,  and  no  other  terms, 
that  is  to  say  :  that  the  party  indicted  or  presented,  and  prosecuting  such  certiorari, 
shall,  before  the  allowance  thereof,  with  two  sufficient  sureties,  enter  into  recog- 
nisance to  the  state  of  New  Jersey,  in  such  sum  as  the  said  supreme  court  shall 
direct,  with  condition,  that  the  party  so  indicted  or  presented,  and  prosecuting  the 
certiorari,  shall  at  its  return  appear  aud  plead  to  the  said  indictment  or  present- 
ment in  the  said  supreme  court,  and,  at  his,  her,  or  their  own  costs  and  charges, 
cause  and  procure  the  issue  that  shall  be  joined  upon  the  said  indictment  or  pre- 
sentment, or  any  plea  relating  thereto,  to  be  tried  at  the  next  circuit  court  to  be 
held  for  thecouuty  wherein  the  said  indictment  or  presentment  was  found,  after  such 
certiorari  shall  be  returnable,  if  the  said  supreme  court  shall  not  appoint  any  other 
time  for  the  trial  thereof,  and  if  any  other  time  be  so  appointed,  then  at  such  other 
time,  and  shall  not  depart  the  said  supreme  court  until  discharged  by  the  same, 
*and  shall  pay  costs,  if  convicted  of  the  offence  charged  in  the  said  indict-  r*nr 
ment  or  presentment.  L 

2.  A  writ  of  certiorari  for  the  removal  of  an  indictment  or  presentment,  before 
trial,  from  any  of  the  said  courts  of  general  quarter  sessions  of  the  peace  into  the 
said  supreme  court,  may,  in  vacation,  and  at  the  instance  of  the  party  so  indicted 
or  presented,  be  granted  by  any  of  the  justices  of  the  said  supreme  court,  upon 
the  following,  and  no  other  terms,  that  is  to  say  :  that  the  party  indicted  or  pre- 
sented, and  prosecuting  such  certiorari,  shall,  before  the  allowance  thereof,  with 
two  sufficient  sureties,  enter  into  recognisance  to  the  state  of  New  Jersey,  before 
such  justice,  in  such  sum  as  the  said  justice  shall  direct,  and  with  such  condition 
as  is  specified  in  the  preceding  section  of  this  act. 

3.  Every  recognisance  taken  by  virtue  of  either  of  the  preceding  sections,  shall 
be  delivered  to  the  court  to  which  the  certiorari  is  directed,  together  with  the  said 
writ ;  and  the  recognisance  so  taken,  shall  be  certified  into  the  said  supreme  court, 
with  the  said  certiorari  and  indictment  or  presentment,  and  there  filed ;  and  if 
such  recognisance  be  not  delivered,  together  with  the  certiorari,  to  the  court,  as 
directed,  then  it  shall  be  the  duty  of  the  said  court  to  proceed  to  the  trial  of  the 
said  indictment  or  presentment,  in  the  same  manner  as  if  no  such  certiorari  had 
been  allowed  or  presented. 

4.  No  writ  of  certiorari  shall  be  allowed  to  remove  into  the  supreme  court  of 
this  state  any  judgment  or  order,  given  or  made  by  any  justice  or  justices  of  the 
peace  or  court  of  general  quarter  sessions  of  the  peace,  unless  the  party  prosecuting 
such  certiorari,  or  some  responsible  person  in  his  behalf,  shall,  before  the  allowance 
thereof,  with  two  sufficient  sureties,  enter  into  recognisance  to  the  state  of  New 
Jersey,  before  the  supreme  court,  if  in  term  time,  or  before  one  of  the  justices  of 
the  said  supreme  court,  if  in  vacation,  in  the  sum  of  one  hundred  and  fifty  dollars, 
with  condition  that  the  party  obtaining  such  certiorari  shall  prosecute  the  same  to 
effect  without  delay,  and  shall  perform  such  judgment  or  order  as  the  said  supreme 
court  shall  give  or  make  thereon,  with  costs,  if  costs  be  awarded  :  And  further, 
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that  every  recognisance  to  be  taken  by  virtue  of  this  section  shall  be  delivered, 
together  with  the  writ  of  certiorari,  to  the  justice  or  justices  or  court  to  which  such 
writ  shall  be  directed,  and  the  said  recognisance  shall  be  certified  into  the  said 
supreme  court,  with  the  said  certiorari,  and  the  judgment  or  order  removed  thereby, 
and  there  filed;  and  if  such  recognisance  be  not  so  delivered  with  the  certiorari, 
then  it  shall  be  the  duty  of  the  said  justice  or  justices,  or  court  of  general  quarter 
sessions  of  the  peace,  to  proceed  on  such  judgment  or  order  in  the  same  manner 
as  if  no  certiorari  had  been  allowed  or  presented:  Provided  always,  that  this 
section  shall  not  extend  to  orders  or  judgments  in  actions  for  debts  or  demands 
between  party  and  party,  made  cognizable  before  any  justice  of  the  peace  in  and 
by  the  act  entitled,  "An  act  constituting  courts  for  the  trial  of  small  causes." 

5.  No  writ  of  certiorari  shall  be  granted  to  remove  any  indictment,  present- 
ment, judgment,  order,  process,  or  other  proceedings,  unless  it  be  signed  by  one 
of  the  justices  of  the  supreme  court,  and  for  want  thereof,  such  writ  shall  be  abso- 
lutely void  and  of  no  effect. 

G.  Every  writ  of  certiorari  for  the  removal  of  any  indictment,  presentment, 
judgment,  or  order  from  any  court  of  general  quarter  sessions  of  the  peace,  shall 
be  delivered  to  the  same,  in  open  court. 


NOTES. 

Where  a  judgment  is  against  two.  one  cannot  bring  a  certiorari,  without  summons  and 
severance.     Penn.  687.     See  Penu.  913.     2  Gr.  144. 

It  will  lie  to  bring  up  a  judgment  upon  the  report  of  referees,  in  the  absence  of  defendant. 
2  Hal.  125. 

It  will  lie  to  the  quarter  sessions,  to  bring  up  the  proceedings  of  that  court  on  an  appeal 
under  the  apprentice  act.     3  Hal.  305. 

A  judgment  entered  by  virtue  of  a  cognovit  actionem,  having  been  set  aside  by  the  common 
pleas,  a  certiorari  issued  to  bring  up  the  proceedings  was  quashed      3  Hal.  122. 
^Rf.-|       *This  writ  will  not  lie  to  remove  before  trial,  a  common  law  action,  pending  in  a 
-1  court  of  common  pleas;  the  proper  mode  of  removal  is  by  habeas  corpus.    4  Hal.  101. 

It  may  be  issued  to  the  common  pleas,  in  a  case  of  ordering  satisfaction  of  a  judgment. 
7  Hal.  368. 

But  matters  resting  in  the  discretion  of  the  court,  as  setting  aside  an  amercement,  dis- 
charging on  common  bail,  settling  the  priority  of  executions,  &c,  are  not  examinable  by  a 
certiorari  or  writ  of  error.     6  Hal.  334. 

It  will  not  lie  to  remove  an  award.     7  Hal.  36. 

It  will  lie  to  bring  up  proceedings  of  commissioners,  appointed  by  a  special  act  of  the 
legislature,  to  run  a  county  line.     1  Gr.  98. 

It  is  the  proper  remedy,  to  review  a  decree  of  the  orphans'  court,  in  settling  an  account. 
Penn.  913.  4  Hal.  70.  It  must  be  applied  for  in  ninety  days  after  the  decree,  but  if  no 
term  of  the  orphans'  court  intervenes  between  allowance  of  writ  and  return,  the  writ  may 
be  continued.     6  Hal.  89.     2  Gr.  576.     It  may  be  allowed  by  a  justice  at  his  chambers. 

1  South.  387.     6  Hal.  71.     (See  Constitution  N.  J.,  art.  6,  sec.  4.) 

Where  judgment  is  against  two  or  more,  and  one  refuses  to  join  in  a  certiorari,  the  other 
may  have  a  rule  oji  him  to  show  cause  and  proceed  alone.  Penn.  913.  2  Gr.  144.  See  2 
Gr.  283. 

It  lies  to  the  orphans'  court  to  remove  the  proceedings  on  a  partition  of  lands,  and  must 
be  brought  in  three  months.     Penn.  5'>7. 

To  remove  an  indictment,  may  be  allowed  at  chambers.  4  Hal.  2.  But  the  writ  directed 
to  surveyors  of  the  highway,  to  bring  up  their  proceedings,  must  be  applied  for  at  bar. 

2  Hal.  38.     So  also  a  writ  to  turnpike  companies,  &c.     Penn.  338. 

Allowed  to  commissioners  of  appeal,  to  bring  up  proceedings  on  an  appeal  to  them,  in  a 
case  of  taxation.     3  Gr.  320. 

It  lies  to  remove  a  conviction  under  the  supplement  to  the  act  for  suppressing  vice  and 
immorality.      1  Ilarr.  96. 

To  remove  a  judgment  in  forcible  entry  and  detainer,  may  be  allowed  before  judgment. 
2  South.  513. 

It  may  issue,  to  set  aside  an  execution  improperly  issued  by  a  justice  of  the  peace,  in  a 
case  where  there  having  been  no  appeal,  the  judgment  could  not  be  removed.     2  Gr.  89. 

The  return  to  a  certiorari  directed  to  a  justice  of  the  peace,  where  the  justice  has  left  the 
state,  may  be  by  a  copy  being  taken  from  the  docket,  annexed  to  the  writ  and  proved  by 
evidence  to  be  a  true  copy.     1  South.  32. 

The  truth  of  the  returns  of  the  justice  cannot  be  contradicted  by  affidavits.     Penn.  145. 
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Writ  to  the  oyer  and  terminer  and  form  of  the  return.1?.     2  South.  745. 
The  name  of  the  prosecutor  must  be  stated  in  the  rule  granting  the  writ,  or  endorsed  on 
it.     l'enn.  637.     2  Hal.  84. 

It  belongs  to  the  court  issuing  the  writ,  to  determine  its  legality;  the  inferior  court  should 
obey  it.     Coxe,  287. 

The  name  of  the  state  may  be  used  as  the  plaintiff  in  cases  of  public  concern,  as  taxes, 
militia  fines,  &C,  and  in  such  cases  the  writ  should  be  entitled,  The  State  against  the  prose- 
cutor, or  against  the  officer  doing  the  act  complained  of.  In  cases  of  private  property,  as  to 
remove  an  order  of  the  orphans'  court  for  the  sale  of  land,  insolvent  cases,  &c,  the  writ 
should  be  entitled,  as  between  the  party  seeking  redress  and  the  party  obtaining  the  order 
complained  of.  Writs  may  be  amended  in  these  particulars.  2  South.  838.  6  Hal.  75. 
1  Gr.  293.     2  Gr.  891.     4  Zab. 

The  plaintiff  must  pursue  his  writ,  by  calling  on  the  justice  for  his  return  and  transmit  it 
to  the  court,  or  it  will  be  dismissed.     Penn.  906. 

In  order  to  subpoena  and  examine  witnesses,  a  rule  of  the  court  issuing  the  writ  is  neces- 
sary.    Penn.  338. 

It  operates  as  a  supersedeas,  and  the  court  to  which  it  is  directed,  cannot  proceed  after  it 
is  granted.     2  South.  513.     1  Hal.  101. 

If  quashed  for  want  of  jurisdiction,  the  defendant's  attorney  is  entitled  to  his  bill  of  costs. 
0  Hal.  168. 

A  bond  is  required  upon  allowing  the  writ  to  the  common  pleas,  in  appeal  cases.  2  Gr.  285. 
It  is  not  necessary  to  give  notice  of  a  motion  for  the  allowance  of  the  writ  in  special  cases ; 
but  the  court  may  order  a  rule  to  show  cause.  7  Hal.  336.  In  insolvent  cases,  notice  ought 
to  be  given.  2  Gr.  391.  A  rule  will  not  be  granted  to  a  justice,  to  send  up  a  paper  given 
in  evidence,  if  the  paper  belongs  to  one  of  the  parties,  and  may  be  presumed  to  be  in  his 
possession;  but  the  party  may  be  compelled  to  produce  it.     6  Hal.  22. 

To  remove  indictment  against  acorporation,  may  be  allowed  by  a  judge,  and  a  recognisance 
entered  into  by  individuals.     1  Gr.  192. 

The  court  will  not  inquire  into  and  settle  facts,  or  whether  witnesses  were  credible.  4  Hal. 
196,  209.     1  Gr.  74,  141.     2  Gr.  207. 

It  will  be  dismissed  if  not  prosecuted  with  due  diligence.     2  Gr.  131. 
The  record  removed,  may  be  remitted  to  the  court  below,  if  necessary  to  justice.    2  Gr.  004. 
This  writ  issues  after  a  writ  of  error,  to  bring  up  proceedings  not  appearing  on  the  record; 
and  although  after  joinder  in  error,  neither  party  can  have  it,  yet  the  court  may  award  it, 
to  supply  any  defect.     3  Gr.  138. 

*This  writ  is  the  proper  remedy,  in  all  cases  where  persons  clothed  with  authority   ^q-j 
to  act,  exercise  that  authority  illegally,  as  commissioners,  chosen  freeholders,  &c.  "- 
Sax.  287.     2  Harr.  5,  25. 

Allowed  where  defendant  appeared  before  a  justice  and  asked  for  an  adjournment,  which 
being  refused  he  left,  and  the  trial  was  in  his  absence.     2  Harr.  454. 

If  not  executed  before  the  return  day,  it  is  void;  but  the  court  may,  by  rule,  extend  the 
time  for  making  the  return.     3  Harr.  22. 

The  court,  if  the  case  requires  it,  will  quash  the  writ  at  any  stage  of  the  proceedings, 
and  ex  mero  motu.     3  Harr.  49,  373.     3  Zab.  85,  378. 

The  proper  mode  of  removing  proceedings  on  a  claim  of  property.     3  Harr.  336. 
To  a  justice,  is  in  the  nature  of  a  writ  of  error.     If  execution  be  set  aside  (although  the 
judgment  is  affirmed),  the   defendant  is  not  entitled  to  costs,  nor  to  sue  on  the   bond. 
Spenc.  271. 

If  diminution  is  alleged  of  matters  that  ought  to  appear  on  the  docket,  the  proper  prac- 
tice is  to  take  a  rule  on  the  justice  to  certify;  but  extrinsic  matters  should  be  proved  under 
a  rule  to  take  affidavit.     Spenc.  604. 

In  a  case  of  attachment,  the  court  below  should  not  send  up  the  original  papers.  The 
actual  records  or  files  of  the  court  are  not  to  be  sent  up  in  any  case,  but  transcripts  from 
the  record.     Spenc.  670. 

Certiorari  in  tax  cases.  3  Zab.  85,  89,  429,  484,  510,  517,  529,  532. 
The  court  will  not  on  this  writ  decide  as  to  the  facts.  If  needful  to  bring  the  facts  be- 
fore it,  to  obtain  a  decision  on  the  law,  in  the  first  instance  the  court  below  should  be 
called  on  to  certify  what  the  facts  are,  and  their  return  is  conclusive.  If  the  court  fail  to 
return  the  facts,  resort  may  then  be  had  to  affidavits.  The  rule  should  not  be  general,  but 
should  specify  the  particular  object  for  which  the  affidavits  are  to  be  taken.     3  Zab.  256. 

The  writ  will  not  be  allowed  to  bring  up  the  proceedings  of  the  town  meeting  in  relation 
to  taxes.     4  Zab.     Nor  of  an  election.     1  Dutch.  354. 

The  circuit  courts  and  common  pleas  are  always  open  for  the  return  of  certioraris. 
See  Justices'  Courts.     Notes  under  head  Certiorari. 

Notice  of  taking  affidavits  must  be  given  to  the  opposite  party,  although  he  has  not 
appeared.     1  Dutch.  212. 

The  proceedings  of  a  municipal  corporation  in  making  assessments  may  be  reviewed  by 
certiorari.     1  Dutch.  399.     2  Dutch.  595. 

Proceedings  on  a  certiorari  to  board  of  chosen  freeholders  in  a  case  of  a  license  to  build 
a  wharf.     3  Dutch.  643. 
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Absent  defendants,  proceedings  against,  22, Gl 


30 

21,  26,  31,  32 
33 
29 
80 
23,  28,  45  to  48 
18 


Amendments,  how  made, 
Answer,  when  to  be  tiled, 

when  insufficient, 

exceptions  to, 

Appeals,  how  allowexl, 

Argument,  when  ana  how, 

Attachment,  for  waste, 

Bill,  when  to  be  filed  before  process,  6 

cross,  when  to  be  answered,  34 

how  to  operate  as  notice,  57 

taken  pro  confesso,  22 

when  to  be  dismissed,  28 

— <—  dismissed,  not  to  be  enrolled,  51 

Chancellor  to  sign  decrees,  52,  54 

act  for  chief  justice,  94 

Clerk  to  enrol  proceedings,  50,  53 

to  deposit  money,  02 

to  account  for  fines,  74 

not  to  register  rules,  &c,  79 

Clerk  of  common  pleas  to  tile  notices,  57,  58 
Contempt,  how  punished,  73 

Court,  for  what  always  open,  3,  83 

not  sitting,  suits  continued,  2 

when  and  where  held,  1 

may  make  rules,  79,  85 

Decrees,  enrolled  and  signed,  50  to  54 

force,  and  effect  of,  55,  88 

against  absent  defendants,  61 

lien  and  notice  of,  57,  58,  59 

process  to  enforce,  63,  68 

to  have  effect  of  judgment  at  law,       92 

Defendants,  what  named  in  one  process,       5 
Demurrer,  to  be  first  disposed  of,  25 

answer  after,  26 

ousts  of,  27 

must  be  sworn  to,  86 

effect  of  overruling,  26 

Discovery  of  property,  bill  for,  81,  82 

Exceptions  to  answer,  28  to  33 

Evidence,  how  taken,  41 

parties  may  be  required  to  give,  89 

Fees  and  costs,  bond  for,  or  solicitor  to  pay,  7 

on  plea  or  demurrer,  27 

on  dismissal  of  bill,  28,  46 

on  exceptions,  30 

of  witnesses,  42 

of  judges  and  masters,  49 

of  clerk  of  pleas  and  supreme  court,  60 

discretionary,  75 

how  compelled  to  be  paid,  75 

Fieri  facias,  how  it  binds,  68 
when  issued,  &c,               63,  64,  69,  93 


Fieri  facias,  when  to  be  superseded,  66 

Hearing  of  cause,  28 

on  bill  and  answer  only,  38 

when  to  take  place,  45 

what  if  parties  do  not  attend,  46,  47 

papers  to  be  used,  48 

Injunction,  court  always  open  for,  3 

after  verdict,  security,  11  to  14,  91 

before  verdict,  15 

motions  to  dissolve,  16 

punishment  for  breach,  18 

Interrogatories  to  complainant,  40 

Issue,  when  cause  at,  39 

at  law,  when  ordered,  44 

Master,  sales  by  04 

Money  brought  into  court,  62 
Mortgage,  sale  of  premises,                 64  to  67 

when  executions  to  issue,  87 

Motions,  notice  of,  17 

Ne  exeat,  writs  of,  3,  19 

Notice  of  bill,  how  given,  57 

Opinion  of  supreme  court,  43 
Plea,  filing  of,                                         23  to  27 

to  be  sworn  to,  86 

Parties  to  take  notice  of  pleadings,  37 

may  be  required  to  testify,  89 

Process,  how  endorsed,  signed  and  sealed,  4 

names  to  be  inserted,  5 

bill  to  be  first  filed,  6 

how  served,  8,  9 

ticket,  when  required,  10 

appearance  to,  20 

after  decree,  63 

Publication  of  order  for  appearance, 

Register,  office  abolished,  77 

Replication,  filing  and  effect,  24,  39 

Rules  by  consent,  35 

of  the  court,  79,  85 

Sheriff  to  serve  process,  8,  64 

amercement  of,  69,  70 

liable  for  neglect,  71,  72 

dying  or  disabled,  90 

Subpoena,  how  served,  8,  9 

ticket,  when  to  accompany,  10 

appearance  to  20 

Supreme  court  to  try  issues,  44 

to  give  opinion  on  law,  43 

fees  of  judges,  49 

Vacation,  what  may  be  done  in,  3,  83 

Waste,  attachment  for,  18 

Witnesses,  how  examined,  41 

fees  of,  42 

parties  may  be,  89 


[See  Abatement.  Appeals,  Court  of.  Banks.  Circuit  Court.  Courts. 
Clerks.  Corporations.  Divorce.  Drunkards.  Fees  and  Costs.  In- 
fants. Insolvent  Corporations.  Lunatics.  Mortgages.  Offices.  Peti- 
tions.    Practice  of  Law,  115,  117.     Reports. ] 

An  Act  respecting  the  court  of  chancery.    Revision— Approved  April  16, 1846.    (R.  S.  905.) 

1.  The  court  of  chancery  shall  hold  annually,  at  Trenton,  four  stated  terms, 
commencing  on  the  third  Tuesday  in  March,  June,  September  and  December, 
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respectively,  and  such  special  terms,  at  the  same  or  any  other  place,  as  the  chan- 
cellor shall  from  time  to  time  appoint,     (See  Courts.     Teems.) 

*2.   If  the  said  court  shall  not  sit  or  be  opened  at  any  of  the  said  terms,  r-^gg 
whether  stated  or  special,  the  writs  and  process  then  returnable,  and  the  L 
bills,  suits,  pleadings,  and  proceedings  depending  before  the  said  court,  shall  be 
continued  of  course  till  the  next  term,  and  so  from  term  to  term  until  the  court 
shall  sit. 

3.  The  said  court  of  chancery  shall  be  considered  as  always  open  for  the  grant- 
ing of  injunctions,  writs  of  ne  exeat  to  prevent  the  departure  of  defendants  from 
the  state,  and  other  writs  and  process  heretofore  usually  granted  in  vacation. 

4.  Every  subpoena,  process  of  sequestration,  writ  of  execution,  or  other  writ 
or  process,  shall  be  issued  by  a  solicitor,  or  by  the  clerk,  at  the  instance  of  the 
party,  and  before  the  service  or  execution  thereof,  shall  be  subscribed  or  endorsed 
with  the  name  of  the  said  solicitor  or  party,  and  also  signed  and  sealed  by  the 
said  clerk. 

5.  The  names  of  all  defendants  in  any  suit  who  are  resident  in  the  same 
county,  shall  be  inserted  in  one  subpoena  or  process. 

6.  No  subpoena  or  other  process  for  appearance  shall  issue  out  of  the  court  of 
chancery,  except  in  cases  to  stay  waste,  until  after  the  bill  shall  have  been  filed 
with  the  clerk  of  the  court, 

7.  If  the  complainant  reside  out  of  this  state,  he  shall,  before  the  issuing  of 
process  to  appear,  cause  a  bond  to  be  executed  by  at  least  one  sufficient  person, 
being  a  freeholder  and  resident  within  this  state,  to  the  defendant,  in  the  penal 
sum  of  one  hundred  and  fifty  dollars,  conditioned  to  prosecute  the  suit  with  effect, 
and  to  pay  costs  to  the  defendant,  if  he  shall  be  entitled  thereto,  and  have  the 
same  filed  with  the  clerk,  or  in  default  thereof,  the  complainant's  solicitor,  who 
shall  file  the  said  bill  and  issue  process  thereon,  shall  be  responsible  to  pay  the 
defendant  such  costs  as  he  may  be  entitled  to  by  the  order  of  the  court ;  and  if 
the  said  bill  and  process  be  signed  by  the  complainant,  and  not  by  any  solicitor, 
then  the  said  suit  shall  be  stayed  till  such  bond  be  filed,  and  if  it  be  not  filed  by 
the  time  appointed  by  the  court,  the  bill  shall  be  dismissed,  with  costs. 

8.  It  shall  be  the  duty  of  the  sheriff  or  coroner,  as  the  case  may  require,  of 
any  county  in  this  state,  to  whom  any  subpoena,  order,  attachment,  process  of 
sequestration,  writ  of  execution,  or  other  process  issuing  out  of  the  court  of 
chancery,  shall  be  directed  or  delivered,  to  serve  or  execute  the  same,  and  to 
make  return  thereof  at  the  time  and  place  therein  mentioned  which  shall  be  filed 
by  the  clerk. 

9.  Every  subpoena  or  process  for  appearance  shall  be  served  on  the  person  to 
whom  it  is  directed,  or  a  copy  thereof  left  at  his  dwelling-house  or  usual  place 
of  abode,  at  least  ten  entire  days  prior  to  its  return. 

10.  Where  a  bill  shall  be  filed  on  any  mortgage,  or  instrument  in  the  nature 
thereof,  for  a  foreclosure  or  sale  of  the  premises  contained  in  the  same,  or  any 
part  thereof,  and  the  complainant  shall  deem  it  expedient  to  make  any  person  a 
defendant  therein,  other  than  the  mortgagor,  his  heirs,  executors,  administrators, 
or  assigns,  such  complainant  shall,  with  the  subpoena  to  be  issued  against  such 
other  defendant,  cause  to  be  issued  a  ticket,  in  writing,  shortly  making  known  for 
what  cause  he  is  subpoenaed  to  answer;  which  ticket  shall  be,  by  the  officer 
serving  the  subpoena,  left  with  the  said  defendant  at  the  time  of  such  service,  and 
no  charge  be  made  therefor. 

11.  No  injunction  shall  issue  to  stay  proceedings  at  law  in  any  personal  action 
after  verdict  or  judgment,  on  the  application  of  a  defendant  in  the  said  proceed- 
ings at  law,  unless  a  sum  of  money  equal  to  the  amount  for  which  the  verdict  or 
judgment  is  given,  with  costs,  shall  be  first  deposited  with  the  clerk  of  the  court 
by  the  applicant  for  such  injunction,  or  unless  said  applicant  shall  give  such 
security,  by  bond,  as  the  chancellor  shall  deem  good,  to  the  party  or  parties  at 
law  against  whom  such  injunction  is  prayed,  in  double  the  amount  of  such  verdict 
or  judgment  and  costs  at  law,  with  condition  to  abide  such  order  or  decree  as 
the  chancellor  shall  make  in  the  premises.     (See  91.) 

1 


98  CHANCERY. 

12.  No  injunction  shall  issue  to  stay  proceedings  at  law  in  any  mixed  action 
after  verdict  or  judgment,  on  the  application  of  a  defendant  in  the  said  proceed- 
ings at  law,  unless  the  applicant  shall  first  deposit  with  the  clerk  of  the  court 
such  a  sum  of  money  as  the  chancellor  shall  direct,  or  give  such  security,  by 
bond,  to  the  party  against  whom  the  injunction  is  prayed,  as  the  chancellor  shall 
direct. 

*onl  *^-  When  any  injunction  shall  be  granted  upon  bond  as  aforesaid,  and 
-■  the  party  against  whom  the  same  has  been  granted  shall  think  the  said 
bond  not  sufficient  security,  such  party  may  apply  to  the  chancellor  to  have  the 
security  made  sufficient;  whereupon  the  chancellor,  if  he  shall  deem  it  expedient 
to  hear  such  applicant,  shall  direct  notice  to  be  given  to  the  party  giving  said 
bond  to  appear  before  him  at  such  time  and  place  as  he  shall  appoint;  and  upon 
proof  that  the  notice  directed  has  been  duly  served,  the  chancellor  shall  hear  the 
matter,  if  moved  so  to  do,  with  power  to  adjourn;  and  if,  upon  the  hearing  of 
the  matter,  it  shall  appear  that  the  said  bond  is  not  sufficient  security,  then  the 
chancellor  shall  have  power  to  order  further  security ;  and  if  such  further  secu- 
rity shall  not  be  given,  according  to  the  order  made  for  that  purpose,  then,  for 
that  cause,  the  chancellor  shall  have  power  to  dissolve  the  injunction  granted  on 
such  bond. 

14.  The  chancellor  shall  have  power  to  refer  the  whole  matter  of  the  last 
preceding  section  to  a  master  in  chancery,  who  shall  hear  the  parties,  after  at 
least  six  days'  notice  to  the  party  giving  the  said  bond,  and  make  report  to  the 
chancellor  with  all  convenient  speed. 

15.  No  injunction  shall  be  granted  to  stay  proceedings  in  any  suit  at  law, 
before  a  verdict  or  judgment,  unless  the  chancellor  be  satisfied  of  the  complain- 
ant's equity,  either  by  affidavit,  certified  at  the  foot  or  on  the  back  of  the  bill, 
that  the  allegations  thereof  are  true,  or  by  other  means. 

16.  No  motion  to  dissolve  an  injunction,  which  has  been  regularly  obtained, 
shall  be  heard  until  ten  days  after  the  answer  is  filed,  if  the  party  rely  in  any 
measure  on  his  answer  for  the  dissolution. 

17.  Neither  a  motion  to  dissolve  an  injunction,  nor  any  other  special  motion, 
shall  be  heard,  unless  eight  days'  notice,  exclusive  of  Sunday  and  the  day  of  ser- 
vice, shall  have  been  given  thereof  to  the  opposite  solicitor. 

18.  If  the  person  against  whom  an  injunction  shall  be  issued  to  stay  waste, 
shall,  after  the  service  thereof,  do  or  commit,  consent,  or  direct,  or  suffer  to  be 
done  or  committed,  any  waste  or  destruction  of  or  upon  the  premises,  contrary  to 
the  said  injunction,  and  the  chancellor,  on  affidavit  or  other  proof,  shall  be  of 
opinion  that  such  waste  or  destruction  hath  been  done  or  committed,  then  the 
said  chancellor  may,  on  motion,  order  an  attachment  of  contempt  to  be  issued 
against  the  person  so  charged  with  disobedience  to,  and  a  breach  of  the  said  in- 
junction ;  and  if  the  person  so  offending  shall  be  brought  before  the  chancellor, 
by  virtue  of  the  said  attachment,  and  shall  not  make  it  appear  to  his  satisfaction 
that  no  waste  or  destruction  hath  been  done  or  committed  as  aforesaid,  then  the 
said  chancellor  may,  in  his  discretion,  and  on  motion,  order  such  offender  to  be 
committed,  and  kept  in  close  custody,  until  he  shall  give  further  order  therein. 

19.  No  writ  of  ne  exeat  shall  be  granted  unless  satisfactory  proof  be  made  to 
the  chancellor,  that  the  defendant  designs  quickly  to  depart  from  this  state  ;  and 
if  granted,  the  chancellor  shall  direct  to  be  endorsed  thereon  the  sum  in  which 
the  party  shall  give  bond,  with  surety  or  sureties,  being  freeholders  in  this  state. 

20.  A  written  appearance  in  any  suit  in  chancery,  or  a  written  acknowledg- 
ment of  the  service  of  any  subpoena  to  answer,  signed  by  a  defendant,  or  his  or 
her  solicitor,  shall  have  the  same  force  and  effect  as  if  such  defendant  had  been 
regularly  served  with  a  subpoena  to  answer  by  the  sheriff  or  any  other  proper 
officer. 

21.  When  a  subpoena  to  answer  shall  have  been  returned  duly  served  by  the 
proper  officer,  or  the  appearance  of  the  defendant  shall  have  been  signed,  or  ser- 
vice of  a  subpoena  acknowledged,  as  mentioned  in  the  preceding  section,  the 
defendant  shall  file  his  plea,  demurrer,  or  answer  to  the  bill  of  complaint,  on  or 
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before  the  second  day  of  the  stated  term  next  after  the  day  of  appearance  speci- 
fied in  such  subpoena,  unless  the  court  shall  grant  the  defendant  further  time;  and 
if  the  defendant  shall  not  fde  his  plea,  demurrer,  or  answer  within  the  time  hereby 
limited,  or  that  granted  by  the  court,  the  bill  of  complaint  shall  be  taken  as  con- 
fessed against  such  defendant,  and  such  decree  made  thereon  as  by  the  court  shall 
be  deemed  equitable  and  just;  or  the  chancellor  may,  at  his  discretion,  order  the 
complainant  to  produce  documents  and  witnesses  to  substantiate  and  prove  the 
♦allegations  in  the  bill  of  complaint;  or  the  chancellor  may  examine  the  p^q, 
complainant  on  oath  or  affirmation,  to  ascertain  the  truth  of  the  allegations  *- 
in  the  said  bill;  and  such  decree  shall  be  made  in  either  case  as  the  chancellor 
shall  think  equitable  and  just.     (See  Practice  of  Law,  115-117.) 

22.  In  case  of  a  bill  filed  against  any  defendant  against  whom  a  subpoena  or 
other  process  to  appear  shall  issue,  and  such  defendant  shall  not  cause  his  appear- 
ance to  be  entered  in  such  suit,  as  according  to  the  rules  of  said  court  the  same 
ought  to  be  entered,  in  case  such  process  has  been  duly  served,  and  it  shall  be 
made  to  appear  by  affidavit  or  otherwise  to  the  satisfaction  of  the  chancellor  that 
such  defendant  is  out  of  the  state,  or  cannot  upon  due  inquiry  be  found  therein, 
or  that  he  conceals  himself  within  this  state,  every  such  defendant  shall  be  deemed 
and  taken  to  be  an  absent  defendant,  and  thereupon  the  chancellor  may,  by 
order,  direct  such  absent  defendant  to  appear,  plead,  answer,  or  demur  to  the  com- 
plainant's bill,  at  a  certain  day  therein  to  be  named,  not  less  than  two,  nor  more 
than  six  months  from  the  date  of  such  order;  which  order  shall,  within  twenty 
days  thereafter,  be  served  personally  on  such  defendant,  by  a  delivery  of  a  copy 
thereof  to  him,  or  be  published  in  one  or  more  of  the  public  newspapers  printed 
in  this  state,  and  designated  in  such  order,  for  six  weeks  successively  at  least  once 
in  every  week ;  and  which  said  order  shall  also  be  published  or  served  in  any  other 
manner  that  the  chancellor  may  see  proper  in  the  same  to  direct;  and  in  case 
such  absent  defendant  shall  not  appear,  plead,  answer,  or  demur  within  the  time 
so  limited,  or  within  some  further  time  to  be  allowed  by  the  chancellor,  if  he  shall 
think  proper,  and  on  proof  of  personal  service  or  of  the  publication  of  said  order 
or  orders  as  aforesaid,  and  of  the  performance  of  the  directions  contained  in  said 
order  or  orders  to  the  satisfaction  of  the  chancellor,  the  chancellor  may  order  and 
direct  that  the  complainant's  bill  be  taken  as  confessed  against  such  absent 
defendant  so  failing  to  plead,  answer,  or  demur,  or  the  chancellor  may,  at  his 
discretion,  order  the  complainant  to  produce  documents,  depositions,  exhibits,  or 
other  evidence  to  substantiate  and  prove  the  allegations  in  the  bill,  or  the  chan- 
cellor may  examine  the  complainant  on  oath  or  affirmation,  touching  or  concern- 
ing the  allegations  in  the  bill,  and  thereupon  such  decree  shall  be  made,  in  either 
case,  as  the  chancellor  shall  think  equitable  and  just. 

23.  When  a  plea  or  demurrer  shall  be  filed,  it  shall  be  the  duty  of  the  party 
pleading  or  demurring  to  set  it  down  for  argument  at  the  next  term,  or  in 
default  thereof,  the  said  plea  or  demurrer  shall  be  overruled  of  course. 

24.  When  the  complainant  conceives  the  plea  to  be  good,  though  not  true, 
he  may  reply  to,  and  take  issue  upon  it,  and  proceed  as  in  case  of  an  answer. 

25.  If  the  defendant  file  a  demurrer  and  answer,  the  complainant  shall  not 
proceed  on  the  answer  till  the  demurrer  has  been  argued  or  disposed  of. 

26.  If  the  plea  or  demurrer  be  overruled,  no  other  plea  or  demurrer  shall  be 
thereafter  received;  but  in  such  case  the  defendant  shall  file  his  answer  to  the 
complainant's  bill  in  forty  days  after  such  overruling;  and  if  he  fail  to  do  so,  the 
said  bill  shall  be  taken  as  confessed,  and  the  said  court  shall  thereupon  proceed 
as  directed  in  the  twenty-first  section  of  this  act. 

27.  If  the  plea  or  demurrer  be  allowed,  the  complainant  shall  pay  costs,  and 
if  overruled,  the  defendant  shall  pay  them.     (See  Practice  of  Law,  117.) 

28.  The  complainant  shall  file  exceptions  or  a  replication,  or  set  down  a  cause 
for  hearing  upon  bill  and  answer  within  thirty  days  after  the  expiration  of  the 
time  limited  or  granted  for  filing  the  answer,  or  on  failure  thereof,  his  bill  shall 
be  dismissed,  with  costs,  unless  good  cause  be  shown  to  the  contrary. 

29.  When  exceptions  shall  be  filed  to  an  answer,  a  rule  may  be  entered  of 
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course  with  the  clerk,  either  in  term  time  or  in  vacation,  to  refer  the  same  to  a 
master  of  the  court,  who  shall  decide  and  report  upon  them  within  thirty  days 
after  they  are  filed;  but  an  appeal  from  such  report  shall  be  allowed  to  the 
chancellor,  who  shall  hear  and  determine  the  same  at  the  next  term. 

30.  The  complainant,  if  his  exceptions  be  overruled,  shall  pay  costs  to  the 
defendant;  and  the  defendant,  if  his  answer  be  adjudged  insufficient,  shall  pay 
costs  to  the  complainant. 

*Q9i  *31-  When  an  answer  shall  be  adjudged  to  be  insufficient,  the  defendant 
J  shall  file  a  second  or  further  answer  within  thirty  days  after  such  adjudica- 
tion, or  on  failure  thereof  the  said  bill  shall  be  taken  as  confessed,  and  such  pro- 
ceeding had  thereon  as  if  the  first  or  original  answer  had  not  been  filed  within 
the  limited  or  granted  time. 

32.  If  such  second  or  further  answer  shall  be  adjudged  to  be  insufficient,  the 
defendant  shall  pay  double  costs,  and  shall  file  a  third  or  further  answer  within 
twenty  days  after  such  adjudication,  or  on  failure  thereof  the  said  bill  shall  be 
taken  as  confessed,  and  such  proceedings  be  had  thereon  as  if  the  first  or  original 
answer  had  not  been  filed  within  the  limited  or  granted  time  as  aforesaid. 

33.  If  such  third  or  further  answer  shall  be  adjudged  to  be  insufficient,  the 
defendant  shall  pay  treble  costs;  and  in  such  case  further  time  to  answer  shall 
not  be  allowed,  but  the  said  bill  shall  be  taken  as  confessed,  and  such  proceed- 
ings be  had  thereon,  as  if  the  first  or  original  answer  had  not  been  filed  in  due 
time. 

34.  If  a  cross  bill  be  exhibited,  the  defendant  to  the  first  bill  shall  answer 
thereto  before  the  defendant  to  the  cross  bill  shall  be  compelled  to  answer  such 
cross  bill. 

35.  All  rules,  common  or  special,  by  consent  of  the  parties  or  their  solici- 
tors, shall  be  entered  of  course  with  the  clerk,  whether  in  term  time  or  in  vaca- 
tion. 

3G.  All  amendments  shall  be  made  with  or  without  costs,  and  on  such  equit- 
able terms  as  the  said  court  shall  direct. 

37.  Parties  to  suits  in  chancery  shall  take  notice,  at  their  peril,  of  the  filing 
of  answers,  demurrers,  pleas,  replications  and  other  pleadings,  and  of  the  pro- 
nouncing and  signing  of  decrees. 

38.  If  the  complainant  proceed  to  a  hearing  on  bill  and  answer  only,  the 
answer  shall  be  taken  to  be  true  in  all  points ;  and  no  evidence  shall  be  received 
unless  it  be  matter  of  record,  to  which  the  answer  refers,  and  is  provable  by  the 
said  record. 

39.  Every  cause  in  the  court  of  chancery  shall  be  deemed  to  be  at  issue  on 
filing  a  replication ;  and  it  shall  not  be  necessary  to  issue  a  subpcena  or  enter  a 
rule  to  rejoin  in  any  case. 

40.  The  defendant  in  chancery,  after  he  shall  have  filed  his  answer,  may  exhibit 
interrogatories  to  the  complainant,  which  shall  be  answered  by  him  on  oath  or 
affirmation;  and  such  answer  shall  be  evidence  in  the  cause  in  the  same  manner 
and  to  the  same  effect  as  the  defendant's  answer  to  the  complainant's  bill  is 
evidence;  and  if  the  complainant  shall  not  answer  such  interrogatories  by  the 
time  appointed  by  the  court,  he  shall  be  in  contempt,  and  his  bill  dismissed,  with 
costs. 

41.  All  examinations  of  witnesses  hereafter  to  be  taken  and  made  use  of  at  the 
hearing  of  any  cause  in  the  court  of  chancery,  shall  be  taken  and  reduced  to 
writing  by  one  of  the  examiners  of  said  court,  or  before  a  commissioner  or  com- 
missioners appointed  by  the  chancellor  according  to  the  course  of  the  court;  who 
are  hereby  authorized  to  administer  the  proper  oath  or  affirmation  to  the  witnesses 
examined  by  them,  or  any  of  them ;  and  all  examinations  of  witnesses  before 
examiners  shall  be  taken  on  ten  days'  notice  of  the  time  and  place  of  taking  such 
examination,  given  by  the  party  or  his  solicitor  to  the  opposite  party  or  his  soli- 
citor ;  and  either  of  the  parties  in  the  cause  shall  and  may,  in  their  proper  per- 
sons, or  by  their  solicitor  or  counsel,  have  liberty  to  be  present  and  examine 
and  cross-examine  such  witnesses ;  all  which  examination  of  witnesses  so  taken, 
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shall  be  filed  with  the  clerk  of  the  court,  to  be  made  use  of  and  read  in  evidence 
upon  the  hearing  of  the  cause,  saving  all  legal  exceptions. 

42.  Witnesses  in  the  court  of  chancery  shall  be  allowed  the  same  fees  as  by 
law  are  allowed  to  witnesses  in  the  supreme  court. 

43.  The  court  of  chancery  may  send  any  matter  of  law  to  the  supreme  court, 
for  their  opinion  to  be  certified  thereon. 

44.  If  any  matter  of  fact  shall  render  the  intervention  of  a  jury  necessary, 
then  the  court  of  chancery  is  hereby  authorized  to  direct  an  issue  for  the  trial 
of  the  same  in  the  supreme  court. 

*45.  Every  cause  shall  be  set  down  for  hearing  at  the  next  stated  term  ,-.,,„„ 
after  the  filing  of  the  replication;  or  on  failure  thereof,  the  complainant's  •- 
bill  shall  be  dismissed,  with  costs,  unless  the  court,  on  jnst  cause  and  reasonable 
terms,  allow  further  time  for  the  said  hearing;  and  if  the  said  hearing  be  not 
had  within  the  time  so  limited  or  allowed,  then  the  court  shall  dismiss  the  said 
bill,  with  costs:  Provided  always,  that  there  be  fifteen  days  between  the  filing 
of  the  replication  and  the  next  stated  term ;  and  if  there  be  not,  then  the  hear- 
ing shall  be  had  at  the  subsequent  stated  term  or  at  a  special  term. 

4C.  If  the  complainant  shall  not  attend  at  the  time  appointed  for  the  hearing 
of  the  cause,  his  bill  shall  be  dismissed  with  costs. 

47.  If  the  defendant  shall  not  attend  at  the  time  appointed  for  the  hearing  of 
the  cause,  the  bill,  answer,  replication,  documents,  examinations,  and  proofs  shall 
be  read,  on  the  part  of  the  complainant,  and  the  court  thereupon  shall  decree  in 
favor  of  the  complainant  or  dismiss  his  bill,  as  the  case  may  require. 

48.  The  bill,  answer,  pleadings,  papers,  documents,  examinations,  and  proofs 
filed  in  the  cause,  shall  be  used  at  the  argument  or  hearing,  for  which  no  charge 
shall  be  made  by  the  clerk. 

49.  Whenever  the  chancellor  shall  deem  it  necessary  to  call  to  his  assistance 
the  chief  justice  or  any  justice  or  justices  of  the  supreme  court,  or  one  or  more  of 
the  masters  in  chancery,  to  advise  with  upon  the  hearing  of  a  cause,  or  an  argu- 
ment, or  upon  motions  of  importance,  each  justice  and  master  shall  be  allowed 
after  the  rate  of  two  dollars  a  day,  by  way  of  compensation  for  attending  the  said 
court,  to  be  paid  by  the  treasurer  of  the  state,  on  a  certificate,  signed  by  the 
chancellor,  of  the  time  of  such  attendance,  allowing  one  day  for  every  twenty 
miles  from  his  place  of  residence. 

50.  When  any  cause  shall  be  finally  determined  in  the  court  of  chancery, 
except  where  the  suit,  bill,  or  proceeding  shall  be  dismissed  by  consent,  the  clerk 
of  the  court  shall  enter  or  enrol  together,  in  order,  the  bill,  answer,  pleadings, 
reports,  decretal  orders,  and  decree  in  such  cause,  in  a  book  to  be  kept  for  that 
purpose,  which  shall  be  signed  by  the  chancellor,  as  of  the  day  on  which  such 
decree  was  pronounced ;  but  such  decree  shall  not  contain  any  recital  of  the  said 
bill,  answer,  or  other  pleadings. 

51.  Whenever  any  suit,  bill  or  proceeding  shall  be  dismissed  out  of  the  court 
of  chancery,  in  pursuance  of  any  consent  or  agreement  of  the  parties  for  that 
purpose,  no  enrolment  of  the  bill,  petition,  answer,  or  other  proceedings  had  in 
such  suit,  shall  be  necessary;  nor  shall  any  fees  be  allowed  or  taxed  therefor: 
Provided  always,  that  either  party  may,  at  his  or  their  own  expense,  require  the 
same  to  be  enrolled. 

52.  Whenever  the  proceedings  and  decree  in  any  cause  are  by  law  required  to 
be  entered  or  enrolled  in  manner  aforesaid,  it  shall  be  the  duty  of  the  clerk  to 
enter  or  enrol  the  same,  so  that  the  record  may  be  ready  to  be  signed  by  the 
chancellor  within  three  months  after  the  final  decree  in  such  cause  shall  have 
been  filed  with  the  said  clerk;  and  no  clerk  shall  charge  any  fee  therefor,  until 
such  service  shall  have  been  actually  performed. 

53.  Whenever  any  cause  shall  be  finally  determined  in  the  court  of  chancery, 
and  the  person  then  being  clerk  of  the  said  court,  shall  cease  to  be  such,  by  death 
or  otherwise,  before  he  shall  have  entered  or  enrolled  the  proceedings  in  such 
cause,  in  manner  aforesaid,  if  by  law  they  ought  to  be  so  entered  or  enrolled, 
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then  it  shall  be  the  duty  of  his  successor  in  office,  within  three  months  after  his 
appointment,  to  make,  or  cause  to  be  made,  such  entry  or  enrolment. 

54.  If  any  chancellor  by  whom  any  cause  shall  have  been  finally  heard  and 
determined,  shall  go  out  of  office,  and  some  other  person  shall  be  appointed  chan- 
cellor before  the  proceedings  and  final  decree  in  such  cause  shall  have  been  enrolled 
and  signed  in  the  book  kept  for  that  purpose,  then  it  shall  be  the  duty  of  his  suc- 
cessor in  office,  or  the  chancellor  fur  the  time  being,  to  sign  such  enrolment  with 
his  own  name,  prefixing  to  such  signature  the  words  "by  the  statute;"  and  all 
proceedings  aud  decrees  so  signed,  shall  be  as  good  and  effectual  in  law,  to  all  in- 
%qi-i  tents  *and  purposes,  as  if  the  same  had  been  duly  signed  by  the  chancellor 

J  who  pronounced  such  final  decree, 

55.  The  decree  of  the  court  of  chancery  shall,  from  the  time  of  its  being 
signed,  have  the  force,  operation,  and  effect  of  a  judgment  at  law  in  the  supreme 
court,  from  the  time  of  the  actual  entry  of  such  judgment. 

56.  Where  a  decree  of  the  court  of  chancery  shall  be  made  for  a  conveyance, 
release,  or  acquittance,  and  the  party  against  whom  the  said  decree  shall  pass, 
shall  not  comply  therewith  by  the  time  appointed,  then  such  decree  shall  be  con- 
sidered aud  taken,  in  all  courts  of  law  and  equity,  to  have  the  same  operation 
and  effect,  and  be  as  available  as  if  the  conveyance,  release,  or  acquittance  had 
been  executed  conformable  to  such  decree. 

57.  Neither  the  filing  of  a  bill  in  chancery,  nor  any  proceedings  had  or  to  be 
had  thereon,  before  a  final  decree,  shall  be  deemed  or  taken  to  be  constructive 
notice  to  any  bona  fide  purchaser  or  mortgagee  of  any  lands  or  real  estate  to  be 
affected  thereby,  until  the  complainant  in  such  bill,  or  his  solicitor,  shall  have 
first  filed  in  the  office  of  the  clerk  of  the  court  of  common  pleas  of  the  county  in 
which  such  lands  or  real  estate  lie,  a  written  notice  of  the  pendency  of  such  suit, 
setting  forth  the  title  of  the  cause  and  the  general  object  thereof,  together  with  a 
description  of  the  lands  or  real  estate  to  be  affected  thereby:  Provided,  that 
nothing  in  this  section  contained  shall  be  construed  or  taken  to  apply  to  any  bill 
filed  or  to  be  filed  for  the  satisfaction  or  foreclosure  of  any  duly  registered  mort- 
gage. 

58.  It  shall  be  the  duty  of  the  clerk  with  whom  any  such  notice  shall  be  filed, 
forthwith  to  record  the  same,  together  with  the  time  of  the  filing  thereof,  in  a 
proper  book,  to  be  by  him  provided  and  kept  in  his  office  for  that  purpose ; 
which  book  shall  be  properly  indexed  by  the  said  clerk,  and  be  a  public  record, 
to  which  all  persons  desirous  of  examining  the  same  shall  have  access. 

59.  No  decree  of  the  court  of  chancery,  hereafter  to  be  made,  shall,  as  against 
any  person  not  a  party  thereto,  become  a  lien  upon  or  bind  any  lands,  tenements, 
hereditaments,  or  real  estate,  other  than  those  specifically  mentioned  and  described 
in  such  decree,  or  in  the  bill  of  complaint  on  which  the  same  is  founded,  until  the 
parties  interested  in  such  decree,  or  some  or  one  of  them,  shall  have  filed  in  the 
office  of  the  clerk  of  the  supreme  court  a  statement  or  abstract  of  such  decree, 
containing  the  names  of  all  the  parties  thereto,  designating  particularly  those 
against  whom  it  is  rendered,  with  the  state  and  county  in  which  they  respectively 
resided,  the  time  at  which  the  said  decree  was  signed,  and  the  amount  of  the 
debt,  damages,  costs,  or  other  sum  of  money  thereby  directed  to  be  paW ;  which 
statement  or  abstract  the  said  clerk  shall  forthwith  record  in  a  proper  book,  to 
be  by  him  provided  and  kept  in  his  office  for  that  purpose ;  which  book  shall  be 
properly  indexed  by  the  said  clerk,  and  be  a  public  record,  to  which  all  persons 
desirous  to  examine  the  same  shall  have  access. 

60.  The  following  and  no  other  fees  shall  be  allowed  for  the  services  required 
by  the  two  last  preceding  sections  of  this  act,  viz.:  to  the  county  clerk,  for  filing 
and  recording  each  notice,  ten  cents  per  folio;  to  the  clerk  of  the  supreme  court, 
for  filing  and  recording  every  statement  or  abstract,  twenty-five  cents;  which 
fees  shall  be  included  with  the  other  costs  in  the  cause,  and  taxed  therewith,  by 
the  clerk  of  the  court  of  chancery. 

61.  In  cases  where  a  decree  shall  be  made  upon  any  bill  in  equity  against  an 
absent  defendant,  the  chancellor,  before  issuing  process  to  compel  the  performance 
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of  such  decree  against  such  absent  defendant,  may  require  the  complainant  to  give 

bond,  with  such  security  and  in  such  sum  as  he  may  direct,  to  abide  such  decree 
or  order  touching  the  restitution  of  the  estate  and  effects  of  such  absent  defendant, 
or  the  repayment  of  any  sum  of  money  which  the  complainant  may  receive  by 
virtue  of  such  decree,  but  winch  shall  afterwards  be  made  to  appear,  as  hereinafter 
provided,  not  to  have  been  due  and  owing  to  him;  and  in  case  no  such  security 
shall  be  given,  no  process  or  execution  shall  issue  to  compel  the  performance  of 
the  decree  so  made  against  such  absent  defendant,  but  the  estate  and  effects  of 
such  absent  defendant  may,  by  order  of  the  chancellor,  be  sequestered,  and  remain 
•under  the  direction  of  the  chancellor,  to  abide  such  order  as  he  shall  think  r^qp; 
just  and  proper  respecting  the  same.  And  in  case  any  such  absent  defend-  L 
ant,  against  whom  any  decree  shall  be  made  as  aforesaid,  Ins  heirs,  devisees, 
executors,  administrators,  or  assigns,  as  the  case  may  require,  shall,  within  six 
months  after  notice  in  writing  be  given  to  him  or  them  of  such  decree,  or  within 
three  years  after  such  decree,  in  case  no  such  notice  as  aforesaid  shall  be  given, 
petition  the  chancellor  touching  the  matter  of  such  decree,  and  pay,  or  secure 
to  be  paid,  such  costs  as  the  chancellor  shall  think  reasonable  to  order  and  direct, 
then  and  in  such  case  the  person  or  persons  as  aforesaid,  so  petitioning  may  be 
permitted  to  appear  and  answer  the  complainant's  bill,  and  thereupon  such  pro- 
ceedings shall  be  had,  as  if  such  absent  defendant  had  appeared  in  due  season 
and  no  decree  had  been  made ;  or  such  absent  defendant  may,  within  the  times 
aforesaid,  file  his  bill  of  complaint  in  the  said  court,  for  an  account  and  settlement 
of  the  amount  which  was  really  and  truly  due  to  the  complainant  at  the  time  of 
the  decree,  and  to  compel  the  said  complainant  to  refund  and  repay  what  he  may 
have  wrongfully  recovered  and  received,  together  with  the  interest  from  the  time 
of  the  receipt  thereof,  with  costs  of  suit,  the  former  decree  against  such  absent 
defendant  notwithstanding;  but  in  case  no  petition  shall  be  presented,  or  bill 
filed,  as  before  provided  for,  within  six  months  from  the  time  notice  as  aforesaid 
shall  be  given,  due  proof  thereof  being  made,  or  within  three  years  from  the  date 
of  the  decree,  the  decree  shall  be  deemed  and  adjudged  to  be  confirmed;  which 
confirmation  shall  have  relation  to  the  time  of  making  said  decree.  And  the 
decree  shall  be  executed  and  performed  as  in  cases  where  the  defendant  had 
duly  appeared. 

62.  It  shall  and  maybe  lawful  for  the  chancellor  to  cause  any  moneys  brought 
into  court,  to  be  deposited  by  the  clerk,  in  his  name  as  clerk  of  said  court,  in  one 
of  the  banks  of  this  state,  to  the  credit  of  the  cause  to  which  it  belongs,  or  to  be 
invested  in  any  public  stock  of  the  United  States;  and  the  moneys  so  deposited, 
or  public  stock  in  which  it  shall  be  so  invested,  shall  be,  from  time  to  time,  ac- 
counted for,  invested,  transferred,  or  reinvested,  or  otherwise  disposed  of,  as  the 
court  shall  deem  reasonable  and  proper ;  and  on  the  resignation,  death,  or  removal 
of  the  clerk  of  the  said  court  of  chancery,  all  moueys  deposited  in  either  of  the 
said  banks,  by  the  said  clerk,  shall  be  carried  to  the  account  of  his  successor  in 
office,  and  the  said  bank  shall  take  notice  thereof,  and  transfer  such  accounts 
accordingly ;  and  the  chancellor  may,  from  time  to  time,  make  such  rules  and 
regulations  respecting  such  deposits  and  investments,  as  to  him  shall  appear  just 
and  right,  and  for  the  interest  of  all  persons  and  parties  concerned  therein. 

63.  Thecomplainant  having  obtained  adecree,  it  shall  be  lawful  for  the  said  court 
to  issue  process  for  the  immediate  sequestration  of  the  real  and  personal  estate  of 
the  defendant,  or  so  much  thereof  as  may  be  sufficient  to  satisfy  the  demand  of 
the  complainant  in  the  decree  specified,  with  costs,  or  to  issue  a  writ  of  fieri  facias 
against  the  goods  and  chattels,  lands  and  tenements,  hereditaments  and  real  estate, 
of  the  defendant,  upon  which  sufficient  property  shall  be  taken  and  sold  to  satisfy 
the  said  demand,  with  costs,  or  to  issue  a  capias  ad  satisfaciendum  against  the 
defendant,  upon  which  writs  of  fieri  facias  and  capias  ad  satisfaciendum  there 
shall  be  the  same  proceedings  as  at  law;  or  to  cause,  by  injunction,  the  possession 
of  the  effects  and  estate  demanded  by  the  bill,  and  whereof  the  possession  or  a 
sale  is  decreed,  to  be  delivered  to  the  complainant  or  otherwise,  according  to  such 
decree  and  as  the  nature  of  the  case  may  require ;  and  in  case  of  sequestration, 
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the  court  shall  order  payment  and  satisfaction  to  be  made  out  of  the  estate  so 
sequestered,  according  to  the  true  intent  and  meaning  of  the  decree. 

64.  Where  a  bill  shall  be  filed  for  the  foreclosure  or  satisfaction  of  any  mort- 
gage, it  shall  be  lawful  for  the  said  court  to  decree  a  sale  of  the  mortgaged  pre- 
mises, or  such  part  thereof  as  shall  be  sufficient  to  discharge  the  said  mortgage 
or  encumbrauces  on  the  said  mortgaged  premises,  besides  costs ;  which  sale  shall 
be  made,  either  by  one  of  the  masters  of  the  court  or  by  the  sheriff  of  the  county 
where  the  premises  are  situated,  by  virtue  of  a  writ  of  fieri  facias  issued  for  that 
purpose ;  which  said  writ  of  fieri  facias  shall,  before  it  is  sued  forth,  be  recorded 
*Qfi1  *UJ  ^ie  clerk  of  the  said  court  in  the  book  kept  by  him  for  recording  of 

J  executions  against  real  estate. 

65.  The  sheriff  or  other  officer  to  whom  such  writ  of  fieri  facias,  as  mentioned 
in  the  last  preceding  section,  shall  be  directed  and  delivered,  shall  make  sale 
pursuant  to  the  command  of  said  writ,  aud  shall  make  and  execute  a  deed  or 
deeds  for  the  premises  sold,  as  the  case  may  require;  and  the  moneys  arising  from 
the  said  sale  shall  be  applied  to  pay  off  and  discharge  the  moneys  decreed  to  be 
paid,  and  the  remainder,  if  any  there  be,  and  if  the  person  or  persons  entitled  to 
receive  it  shall  be  absent  out  of  this  state,  may  be  invested  in  stock  of  the  United 
States,  or  put  at  interest  on  such  security  as  the  said  court  shall  think  proper  to 
order;  and  the  same  shall  be  delivered  or  paid  to  the  person  or  persons  entitled 
to  receive  it,  upon  his  or  her  application  to  the  court  for  the  same:  Provided 
always,  that  no  greater  estate  in  the  premises  sold,  shall  at  any  time  be  conveyed 
or  granted  to  such  purchaser,  than  would  have  vested  in  the  mortgagee  had  the 
equity  of  redemption  been  duly  foreclosed. 

66.  In  ail  cases  of  a  decree  for  sale  of  mortgaged  premises  against  any  absent 
defendant,  if  such  defendant  shall,  at  anytime  before  the  sale  made  by  the  sheriff, 
in  pursuance  of  any  writ  of  execution,  issued  as  aforesaid,  cause  his  appearance  to 
be  entered  in  court,  and  shall  pay  such  costs  to  the  complainant  as  the  court  shall 
think  reasonable,  then  it  shall  and  may  be  lawful  for  the  said  court,  by  a  writ  of 
supersedeas,  directed  to  the  sheriff  or  other  officer,  to  stay  his  proceedings  on  the 
execution  for  the  sale  of  such  mortgaged  premises;  and  thereupon  such  proceed- 
ings shall  and  may  be  had,  as  if  an  appearance  had  been  entered,  within  such 
time  and  in  such  manner  as,  according  to  the  rules  of  the  court,  the  same  ought  to 
have  been  entered,  in  case  the  first  process  in  the  suit  had  been  duly  served. 

GT.  When  a  decree  of  the  court  of  chancery  shall  be  made  for  the  sale  of  mort- 
gaged premises  (in  cases  where  the  whole  sum  secured  by  the  mortgage  is  not 
due)  either  for  non-payment  of  any  portion  or  instalment  of  the  debt  or  demand 
intended  to  be  secured  by  the  mortgage,  or  the  non-payment  of  interest  due,  or 
both,  and  it  shall  appear  to  the  court  that  a  part  of  "the  mortgaged  premises 
cannot  be  sold  to  satisfy  the  amount  due  without  material  injury  to  the  remaining 
part  of  the  mortgaged  premises,  and  that  it  is  just  aud  reasonable  that  the  whole 
of  the  mortgaged  premises  should  be  sold  together,  it  shall  and  may  be  lawful 
for  the  said  court  to  decree  a  sale  to  be  made  of  the  whole  of  the  mortgaged 
premises,  and  to  apply  the  proceeds  of  the  sale  of  said  premises,  or  so  much 
thereof  as  shall  be  necessary,  as  well  to  the  payment  of  the  interest,  instalments 
or  portions  then  due,  and  also  the  costs  then  due  and  payable,  as  to  the  payment 
of  the  whole  or  residue  of  the  debt  or  demand  which  hath  not  become  due  aud 
payable,  and  the  residue  of  the  proceeds  of  such  sale  to  be  paid  to  the  person  or 
persons  entitled  to  receive  the  same,  or  to  be  brought  into  court  to  abide  the 
further  order  of  the  court,  as  the  equity  and  circumstances  of  the  case  require  : 
Provided  always,  that  when  the  residue  of  the  debt  or  demand  intended  to  be 
secured  by  the  said  mortgage,  is  payable  at  a  future  day  without  interest,  and  the 
mortgagee  is  willing  to  receive  the  same,  the  court  shall  deduct  a  rebate  of  legal 
interest  for  what  the  mortgagee  shall  receive  on  the  said  debt  or  demand,  to  be 
computed  from  the  time  of  the  actual  payment  thereof  to  the  time  such  residue 
of  the  debt  or  demand  would  have  become  due  and  payable. 

68.  A  writ  of  fieri  facias  shall  bind  the  property  of  the  goods  of  the  person 
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against  whom  it  is  issued,  from  the  time  that  it  was  delivered  to  the  sheriff  or 
officer  to  lie  executed,  as  at  law. 

G9.  If  the  sheriff  or  other  officer  shall  neglect  or  refuse  to  execute  any  process 
of  sequestration  to  him  directed  and  delivered,  or  to  make  payment  of  the  rents, 
issues  and  proQts  of  the  estate  so  sequestered,  according  to  the  order  of  the  said 
court,  or,  where  the  execution  shall  be  by  fieri  facias,  shall  neglect  to  file  a  just 
and  true  inventory  of  the  goods  and  chattels,  lands,  tenements,  hereditaments  and 
real  estate,  so  levied  on  and  seized,  unless  he  return  that  he  hath  levied  to  the 
amount  of  the  demand  or  sum  therein  specified,  with  costs,  or  shall  voluntarily  or 
negligently  omit,  for  the  space  of  two  months,  to  render  to  the  complainant,  or 
*his  representative  or  solicitor,  the  money  which  he  shall  have  received  r^q'7 
from  the  sale  of  the  estate,  real  and  personal,  of  the  defendant  or  otherwise,  L 
then  such  sheriff  or  officer  shall  he  amerced  by  the  said  court  to  the  amount  of 
the  demand  of  the  complainant,  with  costs,  for  the  use  of  the  said  complainant: 
Provided,  that  ten  days'  notice  in  writing  shall  be  given  to  such  sheriff  or  officer 
by  the  complainant,  his  representative  or  solicitor,  of  the  intended  application  for 
such  amercement;  which  amercement,  so  ordered  by  the  court,  shall  have  the 
force,  operation  and  effect  of  a  decree,  whereon  execution,  in  the  name  and  for 
the  use  of  the  said  complainant  or  his  representative,  may  instantly,  on  motion 
in  term  time,  and  without  further  proceedings,  be  awarded  and  issued  against  the 
goods  and  chattels,  lands,  tenements,  hereditaments  and  real  estate  of  the  said 
sheriff  or  officer. 

70.  If  the  sheriff  or  other  officer  shall  neglect  or  refuse  to  execute  any  writ 
of  fieri  facias  to  him  directed  or  delivered,  for  the  space  of  two  months,  or  shall 
adjourn  the  sale  or  vendue  of  the  lands,  tenements,  hereditaments  and  real  estate 
by  him  levied  upon  by  virtue  of  such  writ  of  fieri  facias,  more  than  twice,  and 
exceeding  one  month  for  each  adjournment,  he  shall  be  and  hereby  is  made  liable 
to  the  amount  of  the  debt  or  damages  and  costs,  or  sum  or  sums  of  money  men- 
tioned in  the  said  writ,  with  interest,  and  for  the  recovery  thereof  may  be 
amerced  and  proceeded  against  in  the  manner  prescribed  in  and  by  the  last  pre- 
ceding section  of  this  act:  Provided  always,  that  if  the  said  sheriff  or  other 
officer  shall,  at  any  time  before  the  entry  of  such  amercement  against  him  as 
aforesaid,  sell  the  property  levied  upon  and  bring  the  whole  amount  of  the  pro- 
duct of  such  sale  (after  deducting  his  lawful  fees)  into  court,  the  said  sheriff  or 
other  officer  shall  be  exonerated  from  all  liability  on  account  of  said  amercement. 

71.  If  any  party  to  a  suit  in  chancery  shall  be  aggrieved  by  the  neglect, 
default,  malpractice  or  misconduct  of  the  sheriff,  then  such  party,  his  representa- 
tive or  attorney,  may  apply  and  be  redressed,  to  the  amount  of  the  sum  specified 
in  the  order  or  decree,  in  the  manner  prescribed  by  the  eleventh  and  twelfth  sec- 
tions of  the  act  entitled,  "An  act  concerning  sheriffs." 

72.  If  any  sheriff  or  other  officer,  to  whom  any  writ,  process,  or  order  of  the 
court  of  chancery  shall  be  directed  or  delivered,  shall  not  make  return  thereof  at 
the  day  of  return,  and  according  to  the  tenor  of  such  writ,  process  or  order,  the 
same  not  being  countermanded,  he  shall  be  in  contempt,  and  process  of  con- 
tempt shall,  on  motion  in  term  time,  be  issued  against  him ;  and  before  he  shall 
be  discharged  from  such  contempt,  he  shall  pay  to  the  clerk,  for  the  use  of  the 
state,  as  a  fine  for  the  said  contempt,  a  sum  not  exceeding  fifty  dollars,  to  be 
imposed  by  the  court,  and  the  costs  incurred  by  means  thereof. 

73.  To  enforce  obedience  to  the  process,  rules  and  orders  of  the  court  of  chan- 
cery, where  any  person  shall  be  in  contempt  according  to  the  law,  practice,  or 
course  of  the  said  court,  he  shall,  for  every  such  contempt,  and  before  he  be 
released  or  discharged  from  the  same,  pay  to  the  clerk  in  chancery,  for  the  use  of 
this  state,  a  sum  not  exceeding  fifty  dollars,  as  a  fine  for  the  said  contempt ;  and 
the  said  person  being  in  court,  upon  process  of  contempt  or  otherwise,  shall 
stand  committed  and  remain  in  close  custody  until  the  said  process,  rule  or  order 
shall  be  obeyed  and  performed,  and  until  the  fine  so  imposed  for  such  contempt, 
with  the  costs,  be  fully  paid. 

74.  The  said  clerk  in  chancery  shall  account  for,  on  oath,  and  pay  annually  to 


106  CHANCERY. 

the  treasurer  of  this  state,  the  fines  which  he  shall  have  received  by  virtue  of  this 
act. 

75.  Except  where  it  is  otherwise  directed  by  this  or  some  other  act  of  the 
legislature,  it  shall  be  in  the  discretion  of  the  court  of  chancery  to  award  costs 
or  not;  and  the  payment  of  costs,  when  awarded,  may  be  compelled  by  writ  of 
fieri  facias  or  capias  ad  satisfaciendum,  issuing  out  of  the  said  court,  or  by  sub- 
poena and  attachment. 

76.  Subpoena  to  hear  judgment,  attachment  with  proclamations,  and  commis- 
sion of  rebellion,  shall,  in  all  cases  in  chancery,  be  deemed  unnecessary,  and 
omitted  accordingly. 

77.  The  office  of  register  in  the  court  of  chancery  be,  and  it  is  hereby  abolished. 
*Q81       *^8,   ^  SQa^  not  ^e  necessary  f°r  tne  c^er^  *n  chancery  to  register  any 

-"  rule,  order,  or  decree,  or  any  master's  report,  that  may  be  made  in  any 
cause  or  proceeding  depending  or  hereafter  to  be  brought  or  prosecuted  in  the 
said  court  of  chancery ;  nor  shall  any  fees  be  allowed  or  taxed  for  registering 
any  such  rule,  order,  decree  or  report. 

79.  It  shall  be  lawful  for  the  court  of  chancery,  from  time  to  time,  to  make, 
alter,  amend,  or  revoke  any  rule  of  practice,  so  as  to  obviate  doubts,  advance 
justice,  and  expedite  suits  in  the  said  court,  so  that  the  same  be  not  contrary  to 
the  provisions  of  this  act. 

80.  All  persons  aggrieved  by  any  order  or  decree  of  the  court  of  chancery, 
may  appeal  from  the  same,  or  any  part  thereof,  to  the  court  of  errors  and  ap- 
peals; and  all  appeals,  except  from  final  decrees,  shall  be  made  within  forty 
days  after  filing  the  order  or  decree  appealed  from ;  and  all  appeals  from  final 
decrees  in  the  said  court  shall  be  made  within  three  years  after  making  such  de- 
cree :  Provided,  that  in  cases  where  the  person  entitled  to  such  appeal  from  any 
final  decree  be  an  infant,  feme  covert  or  insane,  he  shall  have  three  years  to  bring 
such  appeal,  after  such  disability  shall  be  removed. 

Supplement.     Approved  March  20,  1845.     (R.  S.  921.) 

81.  Sec.  1.  Hereafter  whenever  an  execution  against  the  property  of  a  de- 
fendant shall  have  been  issued  on  a  judgment  at  law,  and  shall  have  been  returned 
unsatisfied,  in  whole  or  in  part,  leaving  an  amount  or  balance  remaining  due 
exceeding  one  hundred  dollars,  exclusive  of  costs,  the  party  suing  out  such 
execution  may  file  a  bill  in  chancery  to  compel  the  discovery  of  any  property  or 
thing  in  action  belonging  to  the  defendant  in  such  judgment,  and  of  any  pro- 
perty, money,  or  thing  in  action,  due  to  him  or  held  in  trust  for  him,  except  such 
property  as  is  now  reserved  by  law,  and  to  prevent  the  transfer  of  any  such 
property,  money,  or  thing  in  action,  or  the  payment  or  delivery  thereof  to  the 
defendant,  except  when  such  trust  has  been  created  by,  or  the  fund  so  held  in 
trust  has  proceeded  from,  some  person  other  than  the  debtor  himself. 

82.  Sec.  2.  The  court  shall  have  power  to  compel  such  discovery,  and  to  pre- 
vent such  transfer,  payment,  or  delivery,  and  to  decree  satisfaction  of  the  sum 
remaining  due  on  such  judgment,  out  of  any  personal  property,  money,  or  things 
in  action  belonging  to  the  defeudant,  or  held  in  trust  for  him,  with  the  exception 
above  stated,  which  shall  be  discovered  by  the  proceedings  in  chancery :  Provided, 
that  if  the  personal  property,  money,  or  thing  in  action,  which  shall  be  discovered 
as  aforesaid,  does  not  amount  to  the  sum  of  one  hundred  dollars,  no  costs  shall 
be  recovered  by  the  plaintiff  against  the  defendant  in  such  proceeding. 

Supplement.     Approved  March  19,  1852.     (Pam.  256.) 

83.  Sec.  1.  The  court  of  chancery  shall  be  always  open  for  the  return  of  writs 
of  subpoena  to  answer,  and  for  making  orders  for  the  appearance  of  absent  or 
concealed  defendants,  and  that  such  orders  may  be,  to  appear  and  plead,  answer, 
or  demur,  upon  any  day,  either  in  term  or  vacation ;  and  in  default  of  such  plea, 
answer,  or  demurrer,  a  decree  pro  confesso  may  be  taken  on  any  day. 

84.  Sec   2.  In  all  cases  where  a  decree  pro  confesso  may  be  taken  in  vacation, 
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it  shall  be  lawful  to  make  all  orders  of  reference  and  other  proceedings  to  per- 
fect a  final  decree,  and  to  make  a  final  decree  in  vacation. 

85.  Sec.  3.  It  shall  be  the  duly  of  the  chancellor,  from  time  to  time,  to  make 
such  rules  and  orders  to  regulate  pleadings  and  practice  in  the  court  of  chancery, 
as  may,  in  his  judgment,  render  the  practice  and  proceedings  therein  more  effi- 
cient, expeditious,  and  simple,  and  prevent  unnecessary  cost  and  delay,  and  that, 
for  that  purpose,  he  shall  have  full  power  to  change  and  regulate  such  pleadings 
and  practice.     (See  Practice  of  Law,  118.) 

86.  Sec.  4.  Every  plea  or  demurrer  in  chancery  shall  have  annexed  thereto 
the  affidavit  of  the  defendant  or  defendants  filing  the  same,  or  his  or  their  agent 
in  the  suit,  that  the  same  is  not  interposed  for  delay,  but  in  good  faith ;  and  also 
the  certificate  of  counsel,  that  he  has  perused  the  complainant's  bill,  and  that 
such  *plea  or  demurrer  is  well  founded  in  point  of  law;  and  every  plea  r^qq 
or  demurrer  filed  without  such  affidavit  and  certificate  may  be  treated  as  a  L 
nullity. 

87.  Sec.  5.  In  any  suit  for  the  foreclosure  and  sale  of  mortgaged  premises, 
in  which  an  appearance  shall  have  been  entered  by  any  defendant,  and  no  plea, 
answer,  or  demurrer  shall  have  been  filed,  no  execution  shall  issue  until  the  ex- 
piration of  such  time  from  the  date  of  the  final  decree  as  may  be  fixed  by  the 
rules  of  the  court,  not  less  than  two,  nor  more  than  four  months :  Provided, 
that  nothing  herein  contained  shall  restrain  the  issuing  of  such  execution  for 
more  than  six  months  from  the  return  of  the  process  to  answer  in  such  suit. 

88.  Sec.  G.  Where  a  decree  of  the  court  of  chancery  shall  be  made  for  a  con- 
veyance, release,  or  acquittance  of  lands,  or  any  interest  therein,  such  decree 
shall  of  itself  pass  the  title,  estate,  and  interest  of  any  party  to  such  suit  directed 
to  be  conveyed,  released,  or  acquitted,  as  therein  directed,  and  this  notwith- 
standing any  disability  of  such  party,  by  infancy,  lunacy,  coverture,  or  otherwise. 

89.  Sec.  7.  The  second  section  of  the  act  entitled,  "A  supplement  to  the  act 
entitled,  an  act  to  regulate  the  practice  of  the  courts  of  law,"  approved  April 
fifteenth,  eighteen  hundred  and  forty-six,  which  supplement  was  approved  March 
first,  eighteen  hundred  and  forty-nine,  be,  and  the  same  is  hereby  extended  to 
suits  in  the  court  of  chancery,  except  in  cases  of  divorce.     (See  Witnesses.) 

A  further  Supplement.     Approved  March  29,  1855.     (Pam.  55.) 

90.  Sec.  1.  When  any  sheriff,  or  other  person,  to  whom  any  writ  of  execution 
issuing  out  of  the  court  of  chancery  hath  heretofore  been  directed  and  delivered, 
or  shall  hereafter  be  directed  and  delivered,  hath  died  or  shall  die,  or  hath  or 
shall  become  disabled  by  law  to  discharge  the  duties  of  his  office  or  appoint- 
ment, or  hath  removed  or  shall  remove  out  of  the  state,  and  continue  to  reside 
thereout,  without  discharging  the  duties  of  his  office  or  appointment  in  relation 
to  the  command  of  said  writ,  then,  or  in  either  of  said  cases,  it  shall  and  may 
be  lawful  for  the  court,  upon  presenting  a  petition  setting  forth  the  facts  above 
mentioned,  and  verified  to  the  satisfaction  of  the  court,  and  upon  due  notice 
being  given  to  the  other  party,  to  award  and  order  another  execution,  to  be 
directed  to  the  sheriff  of  the  proper  county,  or  to  one  of  the  masters  of  said 
court,  commanding  him  to  proceed  to  discharge  the  exigencies  of  said  writ  in 
the  same  manner  as  such  officer  so  dying,  becoming  disabled,  or  removing,  as 
aforesaid,  was  commanded  in  and  by  said  writ  to  do,  and  any  proceeding  had 
by  such  officer  to  whom  such  writ  shall  be  directed  and  delivered  shall  be  as 
good,  valid,  and  effectual  as  if  the  said  execution  first  issued  had  been  originally 
directed  to  him ;  and  such  sheriff  or  master  shall  be  entitled  to  the  same  fees 
for  services  done,  and  subject  to  the  same  suits,  penalties,  amercements,  and 
proceedings  for  neglect  of  duty,  as  if  the  said  execution  had  been  originally 
directed  and  delivered  to  such  sheriff  or  master. 

91.  Sec.  2.  The  deposit  required  by  the  eleventh  section  of  the  act,  to  which 
this  is  a  supplement,  shall  be  sufficient,  if  it  be  equal  to  the  amount  actually 
due  at  the  time  of  such  deposit  upon  the  judgment  the  proceedings  on  which 
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are  sought  to  be  stayed,  and  the  bond  required  by  the  same  section  shall  be 
sufficient,  if  it  be  in  double  the  amount  then  actually  due  upon  such  judgment. 

92.  Sec.  3.  All  decrees  and  orders  of  the  court  of  chancery,  whereby  any 
sum  of  money  shall  be  ordered  to  be  paid  by  one  person  to  another,  shall  have 
the  force,  operation,  and  effect  of  a  judgment  at  law  in  the  supreme  court  from 
the  time  of  the  actual  entry  of  such  judgment,  and  the  chancellor  may  order 
such  executions  thereon  as  in  other  cases. 

Supplement.     Approved  March  1,  1859.     (Pam.  82.) 

93.  The  forty-second  section  of  the  act  entitled,  "An  act  to  simplify  the 
pleadings  and  practice  in  courts  of  law,"  approved  March  17,  1855,  is  hereby 
exteuded  to  suits  and  decrees  in  the  court  of  chancery. 

An  Act  to  prevent  failure  of  justice  in  certain  cases.    Approved  March  22, 1860.   (Pam.  676.) 

94.  In  case  of  the  death,  absence,  or  inability  to  act,  of  the  chief  justice  of 
this  state,  or  of  a  vacancy  in  that  office,  the  chancellor  of  this  state  may  per- 
form any  act  which  is  or  shall  be  required  to  be  performed  by  the  said  chief 
justice,  iD  and  by  any  charter  of  incorporation,  or  other  special  law,  such  act 
not  belonging  to  his  ordinary  duties  as  such  chief  justice. 
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It  is  irregular  to  swear  to  an  answer,  before  the  solicitor,  who  is  a  master.  A  master 
has  no  authority  to  take  an  affidavit  out  of  the  state.  The  affidavit  ought  to  state  on  its 
face  where  it  was  taken.     Dallas  v.  Jeffers,  1827. 

An  injunction  not  allowed  to  restrain  a  trespass,  although  the  defendant  be  poor  and 

unable  to  pay  damages.     There  must  be  a  strong  case  of  destruction  or  irreparable  mis- 

#100-i  chief.     If  *after  plaintiff's  right  is  established  at  law,  defendant  still  persists  in 

J  repeated  acts,  equity  will  interfere  to  quiet  possession  and  prevent  a  multiplicity  of 

suits.     7  John.  C.  R.  338.     West  v.  Walker,  2  Green,  C.  R.  279. 

Injunction  allowed  against  a  defendant  to  a  bill  to  foreclose  a  mortgage,  to  restrain  him 
from  cutting  and  removing  wood,  but  not  against  a  purchaser.  Such  purchaser  must  be 
made  a  party;  he  has  a  right  to  be  heard.     Sax.  R.  9. 

Several  plaintiffs  cannot  demand,  by  one  bill,  several  distinct  and  unconnected  matters, 
against  one  defendant;  nor  one  plaintiff",  several  distinct  matters  against  several  defendants. 
A  bill  by  several  to  compel  the  specific  performance  of  a  contract  for  the  sale  of  real  estate, 
in  which  plaintiff's  hold  distinct  rights,  cannot  be  sustained.     Sax.  31 

It  is  not  sufficient  for  a  defendant,  claiming  to  be  a  bona  fide  purchaser  for  valuable  con- 
sideration without  notice,  to  deny  personal  knowledge  of  the  matters  charged,  without 
denying  notice,  before  his  contract.  He  must  deny  notice,  even  though  it  be  not  charged; 
and  he  must  deny  it  positively;  he  must  even  deny  fully,  and  in  the  most  precise  terms, 
every  circumstance  from  which  notice  could  be  inferred.     Sax.  63. 

On  a  bill  for  relief  against  a  verdict  and  judgment  at  law,  relief  may  be  given,  if  a  clear 
case  of  fraud  in  obtaining  them  be  made  out;  but  not  otherwise.  There  can  be  no  appeal 
to  equity  by  way  of  a  new  trial.     Sax.  113. 

An  injunction  will  be  granted  to  restrain  a  nuisance,  when  it  is  ascertained  that  great  or 
immediate  mischief,  or  permanent  injury,  is  about  to  be  done  to  private  property.  Sax.  158. 
It  is  the  proviuce  and  duty  of  the  court  to  decide  upon  the  facts  and  die  law,  except  in 
cases  of  real  difficulty,  growing  out  of  contradictory  testimony  or  opposing  facts  and  cir- 
cumstances, which  it  is  impossible  for  the  court  to  reconcile;  then  an  issue  is  directed  to 
inform  the  conscience  of  the  court.     Sax.  205. 

A  contract  may  be  rescinded  in  cases  of  fraud,  and  also  in  cases  of  plain  mistake  or  mis- 
apprehension of  right.     Sax.  233. 

This  court  will  in  some  cases,  aid  execution  creditors  to  obtain  satisfaction  of  their  de- 
mands; but  there  must  be  some  equitable  ground  presented;  the  case  must  be  infected 
with  fraud,  or  it  must  involve  some  trust  or  other  matter  of  peculiar  equity  jurisdiction. 
In  cases  of  fraudulent  transfers  or  assignments,  the  court  will  consider  the  conveyance  as 
void  and  the  property  as  bound  by  the  judgment  and  execution.  It  will  interfere  to  remove 
equitable  incumbrances  standing  in  the  way  of  the  party's  claim  at  law,  and  being  once 
possessed  of  the  case,  it  will  ascertain  and  settle  the  rights  of  all  parties  concerned. 
Sax.  299. 

The  court  seldom  interferes  to  set  aside  contracts  of  sale,  on  the  ground  of  inadequacy 
of  price;  but  when  called  on  to  enforce  a  contract,  it  considers  all  the  circumstances.  A 
person  being  intoxicated,  will  not  avail  to  set  aside  a  contract,  unless  he  can  show  he  was 
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made  so  by  the  contrivance  of  the  other  party,  or  that  an  unfair  or  improper  Advantage 
was  taken  of  his  situation.  The  time  fixed  in  a  contract,  not  of  the  essence  of  it,  may  he 
dispensed  with.     Sax.  821. 

It  is  well  Bettled,  that  relief  is  to  be  obtained  in  this  court,  not  only  against  writings, 
deeds  and  the  most,  solemn  assurances,  but  against  judgments  and  decrees,  if  obtained  by 
fraud  and  imposition.  A  suppression  of  the  truth  or  the  suggestion  of  a  falsehood,  whereby 
the  party  is  circumvented  or  deceived,  is  ground  for  relief;  or  where  undue  advantage  has 
been  taken  of  the  weakness  or  necessity  of  the  party;  and  where  the  party  was  intoxicated, 
inadequacy  of  price  is  evidence  of  fraud.     Sax.  347. 

It  is  a  general  rule  in  equity,  that  when  a  person  having  rights  and  knowing  those  rights, 
sees  another  person  take  a  mortgage  upon  property,  without  making  known  his  claim,  he 
shall  not  afterwards  be  allowed  to  set  up  his  title;  and  the  same  principle  applies  to  other 
transactions;  it  rests  on  the  ground  of  misrepresentation  or  fraudulent  concealment,  whereby 
an  innocent  person  is  induced  to  do  what  he  otherwise  would  not  do.     Sax.  160. 

The  case  proved,  must  agree  with  the  case  stated  in  the  bill;  if  the  agreement  is  lost, 
the  bill  should  so  state.     Sax.  41)4. 

Injunctions  are  granted,  according  to  the  practice  in  this  state,  on  the  merits  and  on 
Bpecial  application,  and  generally  ex  parte;  the  court  however  may  require  notice  to  the 
opposite  party.      Amendments  of  the  bill,  &c,  are  allowed.     Sax.  604. 

The  commission  of  waste,  may  be  stayed  by  injunction,  in  cases  where  the  damage  is 
great  and  irreparable;  and  where  there  is  no  unnecessary  delay  in  seeking  the  relief. 
Sax.  618,  694. 

A  manifest  mistake,  in  writing  a  deed,  bond  cr  agreement,  contrary  to  the  intention  of 
the  parties,  will  be  corrected,  and  the  party  held  to  his  original  agreement.     Sax.  44,  563. 
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Accounts,  officers  how  called  to  make,  21 

annual  to  be  published,  43 

Adjournment,  5 

by  less  than  a  quorum,  40 

Board,  to  hold  property,  2,  39 


Essex  county,  44 

Incorporation  and  names  of  boards,  1 

Justices  and  constables,  duties  of,  29 

Meetings,  when  and  where,  G,  10,  11 

Members,  penalty  for  not  attending,  11 

may  raise  and  grant  money,  4  ! compensation  of,  36 

time  and  place  of  meeting,  6    Process,  how  to  be  served  on,  3 

special  meetings,  10    Poor-houses  may  be  built  by,  3D 

may  sell  and  convey  land,  41 how  governed,  31 

Clerk,  duty  and  compensation,  8.  0 poor  employed,  32 

Collector,  county,  election  and  bond,  19  I two  ormorecounties  may  join,  33,  34,  35 

vacancy  in  office,  20    when  townships  may  have,  42 

liability  of,  21,  22  I  Taxes,  how  laid  and  collected,  2, 12  to  18,  23 


to  pay  orders  of  director,  26 

penalty  for  neglect,  27 

fees  of,  28 

Director  of  board,  duties,  7,  10,  26 


Townships  liable  for  taxes  lost,  24 

collector  and  constable,  duties,  25,  29 

word  construed,  37 

may  build  poor-houses,  42 


[See  Animals.     Bridges.     Elections.    Inns  and  Taverns.     Meadows.     Su- 
preme Court.     Roads.~\ 

An  Act  to  incorporate  the  chosen  freeholders  in  the  respective  counties  of  the  state. 
Revision— Approved  April  16,  1846.     (R.  S.  182.) 

1.  The  chosen  freeholders  of  the  several  townships,  precincts  and  wards  in  the 
respective  counties  of  this  state,  and  their  successors,  shall  be  and  they  are  hereby 
constituted  a  body  politic  and  corporate  in  law  by  the  following  names,  that  is  to 
say: 

That  the  said  freeholders  in  and  for  the  county  of  Bergen,  shall  be  styled  and 
known  by  the  name  of  "  The  board  of  chosen  freeholders  of  the  county  of  Bergen." 
(The  corporate  name  of  the  freeholders  in  the  other  counties  of  the  state  is  pre- 
cisely the  same,  substituting  in  each  case  the  name  of  the  proper  county.) 

2.  The  said  boards  of  chosen  freeholders  in  and  for  their  respective  counties, 
and  their  successors,  shall  be  able  and  capable  to  acquire,  purchase,  receive,  have 
and  hold  any  lands,  tenements,  hereditarr/ents,  goods  and  chattels  in  trust  to  and 
for  the  use  of  their  said  counties  respectively,  and  for  such  other  uses  as  are  or 
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may  be  designated  by  law  ;  to  sue  or  be  sued,  implead  or  be  impleaded,  to  make 
and  use  a  common  seal,  and  the  same  to  alter  and  renew  at  their  pleasure,  and 
to  ordain,  establish  and  put  in  execution  such  by-laws,  ordinances  and  regula- 
tions, as  shall  seem  necessary  and  convenient  for  the  government  of  their  respec- 
tive corporations :  Provided,  the  same  are  not  contrary  to  the  constitution  or 
laws  of  this  state. 

3.  When  any  suit  shall  be  instituted  against  any  of  the  said  corporations,  a 
copy  of  the  summons,  precept  or  such  other  legal  process,  as  may  be  issued 
against  the  same,  shall  be  left  with  the  director  of  the  board  or  clerk  thereof, 
thirty  days  at  least  before  the  session  of  the  court  to  which  such  process  shall 
be  returnable. 

4.  It  shall  be  the  duty  of  every  such  corporation,  at  their  stated  and  annual 
meeting  or  at  any  other  meeting  duly  held  for  the  purpose,  to  vote,  grant  and 
raise  such  sum  or  sums  of  money  for  the  building,  purchasing  or  repairing  of 
poor-houses,  jails,  court-houses  and  bridges,  the  surveying  and  ascertaining  the 
lines,  the  prosecuting  and  defending  the  rights,  defraying  the  public  and  other 
necessary  charges,  and  doing,  fulfilling  and  executing  all  the  legal  purposes,  ob- 
jects, business  and  affairs  of  such  county,  as  they  or  the  major  part  of  them  shall 
deem  adequate  or  proper;  all  which  moneys  so  raised,  shall  be  applied,  paid  and 
expended  under  the  direction  and  management  of  the  said  corporation. 

5.  It  shall  and  may  be  lawful  for  such  corporation,  at  their  annual  or  other 
legal  meetings,  to  adjourn  from  time  to  time  as  they  shall  judge  necessary. 

6.  There  shall  be  a  stated  meeting  of  every  such  corporation  at  the  place  of 
*inoi   folding  the  court  of  common  pleas  in  and  for  such  county,  at  the  hour 

"^  of  eleven  in  the  forenoon  of  the  second  Wednesday  in  the  month  of  May, 
annually. 

7.  It  shall  and  may  be  lawful  for  every  such  corporation  to  elect,  annually, 
one  of  their  own  members  to  preside  at  their  meetings,  who  shall  be  called  the 
director  of  the  board ;  and  in  case  of  his  absence  or  refusal  to  act,  then  such 
corporation  shall  proceed  to  the  election  of  another. 

8.  The  said  corporation  shall  annually  elect  some  fit  person,  being  a  freeholder 
and  resident  in  the  county  and  not  a  member  of  such  corporation,  for  their  clerk, 
who  shall  be  entitled  to  the  sum  of  one  dollar  and  a  half  for  every  day  he  shall 
be  employed  in  the  duties  of  his  office,  and  whose  duty  it  shall  be  to  keep  the 
minutes  and  enter  the  orders  and  proceedings  of  the  corporation  in  a  book  to  be 
kept  for  the  purpose,  and  who  shall  have  the  custody  of  the  common  seal,  and  the 
papers,  deeds,  writings,  documents  aud  books  relating  to  the  said  corporation ; 
which  clerk  shall,  before  he  enters  upon  the  execution  of  his  office,  take  and  sub- 
scribe an  oath  or  affirmation  before  the  director  of  the  board,  who  is  hereby 
authorized  to  administer  the  same,  that  he  will  well  and  faithfully  discharge  all 
the  duties  appertaining  to  the  said  office. 

9.  Upon  the  death  or  expiration  of  the  office  of  clerk  of  any  of  the  said  cor- 
porations, the  common  seal,  and  all  the  minutes,  papers,  deeds,  writings,  docu- 
ments and  books  of  or  belonging  to  such  corporation,  shall  be  delivered  to  the 
successor  in  office,  on  the  oath  or  affirmation  of  the  preceding  clerk,  or,  in  case 
of  his  death,  on  the  oath  or  affirmation  of  his  executors  or  administrators ;  and 
if  any  such  clerk,  his  executors  or  administrators,  shall  refuse  or  neglect  to  deliver 
the  same,  on  oath  or  affirmation  as  aforesaid,  being  lawfully  demanded,  then 
every  such  person  shall  forfeit  one  hundred  dollars,  to  be  recovered,  with  costs, 
by  action  of  debt,  in  any  court  having  cognizance  of  that  sum,  in  the  name  and 
for  the  use  of  the  said  corporation. 

10.  It  shall  be  the  duty  of  the  director  of  the  board,  or  in  case  of  his  absence, 
inability  or  death,  then  of  the  clerk  thereof,  on  application  in  writing,  subscribed 
by  any  three  of  the  said  chosen  freeholders,  and  specifying  the  business,  object 
and  purpose  of  calling  the  said  board,  to  convene  special  meetings  of  the  said 
corporation,  by  writing  under  his  hand,  directed  to  the  respective  members  thereof, 
and  left  at  their  respective  places  of  abode,  at  least  fourteen  days  prior  to  the  day 
of  meeting,  mentioning  therein  the  time  and  business,  object  or  purpose  of  such 
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meeting:  And  farther,  that  all  special  meetings  shall  be  held  at  the  place  of 
holding  the  annual  stated  meeting;  and  if  any  such  director  or  clerk  shall,  on 
application  as  aforesaid,  refuse  or  neglect  to  call  or  convene  such  special  meet- 
ing of  the  said  corporation,  then  he  shall  forfeit  one  hundred  dollars,  to  lie  re- 
covered, with  costs,  by  action  of  debt,  in  any  court  having  cognizance  of  the 
same,  in  the  name  and  for  the  use  of  the  said  corporation. 

11.  If  any  of  the  members  of  the  said  corporation  shall  neglect  or  refuse  to 
attend  at  the  annual  stated  meeting,  or  at  any  special  meeting  as  aforesaid  of 
such  corporation,  then  such  member  shall  forfeit  eight  dollars,  to  be  recovered 
with  costs,  by  action  of  debt,  in  any  court  having  cognizance  of  that  sum,  in  the 
name  and  for  the  use  of  the  said  corporation. 

12.  When  any  of  the  said  corporations  shall  pass  an  order  or  grant,  for  the 
raising  of  any  sum  or  sums  of  money  for  any  purpose  specified  in  this  or  any 
other  act,  it  shall  be  the  duty  of  such  corporation  to  direct,  in  writing,  the  assess- 
ors of  the  respective  townships  in  the  said  county,  to  assess  the  said  sum  or 
sums  on  the  inhabitants  and  their  estates,  agreeably  to  the  law  for  the  time  being 
for  the  raising  of  money  by  taxation  for  the  use  of  the  state:  And  further,  that 
it  shall  be  their  duty  also  to  direct,  in  writing,  the  time  and  place  of  the  meeting 
of  the  said  assessors,  to  adjust  and  ascertain  the  proportion  of  the  said  sum  or 
sums  to  be  levied  on  each  township,  and  the  time  for  collecting  the  same;  which 
proportion,  so  adjusted  and  fixed,  shall  be  assessed  and  collected  by  the  respective 
assessors  and  collectors  of  the  several  townships  in  such  county. 

13.  When  any  of  the  said  corporations  shall  at  any  time  consider  a  tax,  for  any 
of  the  purposes  specified  in  this  or  any  other  act,  necessary  to  be  raised  at  a  time 
different  from  the  state  tax,  then  the  said  assessors  and  collectors  shall  perform 
*the  like  duties,  be  allowed  the  like  compensation  for  their  services  in  the  p*,  nq 
premises,  be  liable  to  the  like  fines  and  penalties,  to  be  recovered  by  the  L 
same  persons,  and  in  like  manner,  and  in  all  things  be  governed  by  the  like  regu- 
lations as  are  prescribed  and  enjoined  in  and  by  the  law  for  the  time  being  for 
the  assessing,  levying,  and  collecting  money  by  taxation  for  the  use  of  the  state, 
except  so  far  as  relates  to  the  time  of  assessing  and  collecting,  which  shall  be 
ascertained  in  the  manner  mentioned  in  the  section  next  preceding;  and  except 
also,  that  the  fines  and  penalties  shall,  when  recovered,  be  paid  to  the  director  of 
such  corporation,  and  applied  to  such  county  uses  and  purposes  as  the  said  cor- 
poration shall  direct:  Provided  always,  that  when  the  said  tax  shall  be  ordered 
to  be  raised  at  the  same  time  with  the  state  tax,  one-half  of  the  usual  fees,  and 
no  more,  shall  be  allowed  to  the  said  assessor  and  collector. 

14.  If  any  person  shall  think  himself  or  herself  aggrieved  by  any  such  assess- 
ment, he  or  she  may  appeal  to  the  commissioners  of  appeal  in  and  for  the  town- 
ship or  precinct,  agreeably  to  the  provisions  for  that  purpose  made  in  an  act 
entitled  "An  act  concerning  taxes."     (See  Taxes,  8.) 

15.  In  case  of  non-payment  of  the  assessment  of  any  tax  which  shall  be  due  at 
any  time  different  from  that  fixed  for  the  payment  of  the  state  tax  aforesaid,  for 
the  space  of  twenty  days  after  demand  thereof,  the  collector  of  such  township 
shall  make  out  a  list  of  the  names  of  such  delinquents,  with  the  sums  due  from 
them  respectively,  thereto  annexed,  and  forthwith  deliver  the  same  to  some  justice 
of  the  peace  residing  in  such  township,  or  if  necessary,  to  any  other  justice  of 
the  peace  of  the  said  county,  and  shall,  within  one  week  after  the  expiration 
of  the  said  twenty  days,  pay  the  taxes  by  him  received  to  the  collector  of  the 
county. 

16.  It  shall  be  the  duty  of  the  said  justice  of  the  peace,  on  receiving  a  list  of 
the  names  of  such  delinquents  mentioned  in  the  preceding  section,  to  administer 
an  oath  or  affirmation  to  the  said  collector,  that  the  moneys  in  the  said  list  men- 
tioned had  been  duly  demanded,  or  due  notice  thereof  given  to  or  left  at  the  usual 
place  of  abode  of  each  delinquent,  who  may  then  reside  in  such  township,  and 
thereupon  shall  give  to  the  collector  a  receipt  for  such  list,  certifying  therein  the 
names  of  such  delinquents,  and  the  sums  at  which  they  were  respectively  assessed : 
And  further,  that  the  said  township  collector  shall  not  be  charged  by  the  county 


112  CHOSEN  FREEHOLDERS. 

collector  with  the  suras  in  such  list  contained,  until  he  receive  the  same  from  the 
constable. 

17.  When  any  list  of  the  names  of  delinquents  as  aforesaid,  shall  be  received 
by  any  justice  of  the  peace  for  prosecution,  it  shall  be  the  duty  of  such  justice  to 
proceed  thereon  in  the  manner  prescribed  by  the  then  existing  law  for  the  recovery 
from  the  delinquents  of  taxes  directed  to  be  raised  for  the  use  of  the  state. 

18.  It  shall  be  the  duty  of  every  constable  to  execute  every  warrant,  precept 
or  other  process  to  him  directed  and  delivered  against  such  delinquents,  respect- 
ively, or  their  estates,  in  the  manner  prescribed  in  and  by  the  law  for  the  time 
being,  in  cases  of  the  like  kind,  where  taxes  are  to  be  raised  for  the  use  of  the 
state. 

19.  Each  of  the  said  corporations  shall,  at  their  annual  stated  meetings,  elect 
some  fit  person,  being  a  freeholder  and  resident  in  such  county,  and  not  a  member 
of  such  corporation,  to  the  office  of  county  collector,  who  shall,  before  he  enters 
upon  the  execution  of  his  office,  give  bond,  with  two  sureties,  being  freeholders 
and  residents  in  the  county,  to  the  said  corporation,  in  such  penal  sum  as  they 
shall  think  proper,  conditioned  for  the  faithful  performance  of  the  duties  of  his 
said  office  as  collector  of  such  county  according  to  law,  and  who  shall  continue 
in  office,  and  exercise  all  the  rights  and  discharge  all  the  duties  appertaining 
thereto,  until  his  successor  shall  be  lawfully  elected  and  shall  have  given  bond. 

20.  If  the  person  so  chosen  to  the  office  of  county  collector,  shall  die  or  remove 
out  of  the  county,  or  become  incapable  of  serving,  or  shall  refuse  to  serve,  or 
neglect  or  refuse  to  give  such  bond,  as  aforesaid,  then  it  shall  be  lawful  for  the 
said  corporation  to  elect  another  in  his  room. 

21.  The  said  corporations  shall  be  and  they  are  hereby  severally  empowered, 
from  time  to  time,  and  as  they  shall  judge  proper,  to  require  all  public  officers  in 
*1(U1  *and  for  their  respective  counties  and  others,  to  render  unto  them  a  true 

J  account  of  all  the  moneys  or  other  property,  which  they  have  heretofore 
received,  or  shall  hereafter  receive  or  be  entrusted  with,  by  virtue  of  this  or  any 
other  act,  for  the  use  of  the  said  corporations,  or  their  respective  counties,  and 
to  institute  at  law  or  in  equity,  such  suit  or  suits  against  such  officers  and  persons 
or  any  of  them,  or  their  or  any  of  their  legal  representatives,  for  such  moneys  or 
other  property  as  aforesaid,  or  any  part  thereof,  as  shall  be  necessary  or  proper : 
And  further,  that  the  said  corporations  are  hereby  also  severally  empowered  to 
require  such  officers  and  others,  to  render  unto  them,  from  time  to  time,  a  true 
account  of  all  moneys  or  other  property  belonging  to  this  state,  which  such  officers 
or  others  have  received  or  may  receive,  and  for  which  they  are  responsible  to  and 
liable  to  be  sued  by  the  said  state  or  its  treasurer,  or  other  person  in  behalf  of  the 
state ;  and  also  to  institute  such  suit  or  suits  as  aforesaid,  for  the  same,  as  they 
shall  judge  proper. 

22.  If  any  county  collector  shall  neglect  or  refuse  to  account  as  aforesaid,  to 
and  with  such  corporation,  when  thereunto  lawfully  required,  he  shall,  for  every 
such  neglect  or  refusal,  forfeit  three  hundred  dollars,  to  be  recovered  with  costs, 
by  action  of  debt,  in  any  court  having  jurisdiction  of  that  sum,  by  and  in  the 
name  of  such  corporation,  and  the  same  when  recovered,  shall  be  appropriated 
to  such  county  uses  and  purposes  as  the  said  corporation  shall  direct;  and  the 
said  county  collector  shall  also  be  liable  to  be  prosecuted  in  the  manner  prescribed 
in  the  section  next  preceding. 

23.  It  shall  be  the  duty  of  every  constable  to  pay  the  tax  money,  which  he  shall 
raise  from  every  delinquent  on  any  warrant,  precept  or  other  process  to  him 
directed  for  that  purpose,  to  the  collector  of  the  township,  within  eight  days 
after  he  shall  have  made  the  same :  And  further,  that  it  shall  be  the  duty  of  said 
collector  to  pay  such  tax  money,  so  by  him  received  from  the  said  constable,  to 
the  county  collector,  within  two  weeks  after  receiving  the  same. 

24.  If  the  collector  of  any  township  shall  squander,  waste,  embezzle  or  become 
insolvent  and  unable  to  pay  any  tax  moneys,  or  other  moneys  or  property  belong- 
ing to  the  said  corporation  or  their  respective  counties,  and  by  him  received, 
then  the  said  township,  for  which  such  collector  was  chosen  or  appointed,  shall 
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be  liable  for  and  make  good  such  deficiency  or  loss,  by  adding  the  same  to  the 
quota  of  Bach  township  in  the  next  assessment  to  be  made  therein  by  the  authority 
of  the  corporation  of  such  county,  ami  which  the  assessor  of  such  township  is 
hereby  required  to  assess,  under  the  like  penalties  as  are  hereinbefore  referred  to 
for  neglect  of  duty. 

•_V>.  The  collector  and  constable  of  every  township  is  hereby  directed  to  render 
a  true  account  to  the  inhabitants  of  such  township,  at  their  annual  Or  other  meet- 
ing) of  all  moneys  which  he  shall  receive  on  any  assessment  to  be  made  in  such 
township,  by  the  authority  of  the  corporation  of  such  county,  and  if  there  be  any 
overplus  money  remaining  in  his  hands,  he  shall  pay  the  same  to  such  person  or 
persons  as  may  be  appointed  to  receive  the  same  by  the  inhabitants  of  such  town- 
ship, who,  at  their  annual  meeting,  shall  appropriate  it  to  such  township  uses  as 
they  shall  think  proper  to  direct;  and  in  case  such  collector  or  constable  shall 
not  so  account  and  pay  as  aforesaid,  then  the  inhabitants  of  the  said  township 
are  hereby  empowered  to  prosecute  him  for  the  same. 

26.  The  collector  of  the  county  shall,  from  time  to  time,  pay  the  money  by 
him  received,  in  pursuance  of  any  assessment  made  by  the  corporation  of  such 
county,  to  the  order  of  the  corporation,  signed  by  the  director  for  the  time  being. 

27.  If  any  county  collector  shall  neglect  or  refuse  to  pay  such  tax  or  other 
moneys  by  him  received  as  aforesaid,  to  the  order  of  such  corporation,  or  shall 
neglect  or  refuse  to  perform  any  of  the  duties  enjoined  on  him  by  law,  where  taxes 
are  to  be  assessed,  levied,  raised  and  collected  by  the  authority  of  the  corpora- 
tion of  the  said  county,  he  shall,  for  every  such  offence,  forfeit  and  pay  three 
hundred  dollars,  to  be  recovered,  with  costs,  by  action  of  debt,  in  any  court  of 
record  having  cognizance  of  that  sum,  by  the  corporation  of  the  same  county,  to 
be  applied,  on  recovery,  to  such  county  uses  as  they  shall  direct. 

*28.  The  county  collectors  of  the  several  counties  of  this  state  shall  r*m^ 
be  entitled  to  receive  two  cents,  and  no  more,  for  each  dollar  of  all  taxes  L 
and  other  moneys  which  they  shall  receive  and  pay  to  the  order  of  such  corpo- 
ration ;  but  in  case  the  board  of  chosen  freeholders  of  any  of  the  counties  in  this 
state  are  of  opinion  that  the  fees  named  in  this  section  are  too  high,  they  are 
hereby  authorized  to  fix  the  fees  of  the  county  collector  for  receiving  and  paying 
county  money  at  a  less  rate  :  Provided,  the  same  be  so  fixed  before  the  election 
of  any  county  collector  to  be  affected  thereby. 

29.  The  justices  of  the  peace  and  constables  shall  severally  perform  the  like 
duties,  be  allowed  the  like  compensation  for  their  services  in  the  premises,  be 
liable  to  the  like  fines  and  penalties,  to  be  recovered  by  the  same  persons,  and  in 
like  manner,  and  in  all  things  be  governed  by  the  like  regulations,  as  are  pre- 
scribed and  enjoined  in  and  by  the  law  for  the  time  being  for  the  assessing,  levy- 
ing and  collecting  money  by  taxation  for  the  use  of  the  state,  except  so  far  as  is 
herein  otherwise  directed,  and  except  also,  that  the  fines  and  penalties  shall,  in 
cases  of  assessments  made  by  authority  of  the  corporation  of  any  county,  be  paid, 
when  recovered,  to  the  director  of  such  corporation,  and  applied  to  such  county 
uses  and  purposes  as  the  said  corporation  shall  direct. 

30.  It  shall  and  may  be  lawful  for  the  board  of  chosen  freeholders  of  every 
county  in  this  state,  if  they  shall  deem  it  necessary,  to  purchase  or  build  a  poor- 
house,  at  such  place  in  the  county  as  the  said  corporation  shall  appoint. 

31.  The  said  poor-house,  when  built  or  purchased,  shall  be  under  the  direction, 
superintendence  and  government  of  the  said  corporation,  who  are  hereby  author- 
ized to  appoint  such  officers,  hire  such  servants,  and  to  make  such  regulations, 
ordinances  and  by-laws  respecting  the  same,  as  they  shall,  from  time  to  time, 
deem  necessary  or  convenient. 

32.  The  poor  of  the  county  shall  be  sent  to  and  kept  in  such  poor-house,  when 
built  or  purchased  agreeably  to  law,  at  the  charge  and  expense  of  the  county; 
and  the  said  corporation  are  hereby  empowered  to  procure  such  articles,  materials 
and  things  for  their  employment,  and  to  put  them  to  such  work  as  they  or  the 
officers  by  them  appointed  shall,  from  time  to  time,  direct;  and  the  money 
necessary  to  be  expended  for  the  purposes  specified  in  this  and  the  preceding 
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section,  shall  be  granted  and  raised  by  the  order  of  the  said  corporation,  in  the 
like  rnauner  as  money  for  other  county  purposes  is  directed  to  be  granted, 
assessed,  collected  and  raised  by  virtue  of  this  act. 

33.  And  whereas,  it  may  be  convenient  and  economical  for  two  or  more 
counties  to  unite  in  building  or  purchasing  a  poor-house — therefore  the  boards 
of  chosen  freeholders  of  any  two  or  more  counties  are  hereby  authorized  to  join 
in  building  or  purchasing  a  poor-house  in  common  for  the  said  counties,  at  such 
place  as  they  shall  agree  upon,  and  which,  when  built  or  purchased,  shall  be 
under  the  joint  direction,  superintendence  and  government  of  the  said  corpora- 
tions, whose  duty  it  shall  be  to  elect  such  officers,  hire  such  servants,  and  make 
such  regulations,  ordinances  and  by-laws  respecting  the  same,  as  they  shall,  from 
time  to  time,  deem  necessary  or  convenient. 

34.  The  said  corporations,  so  uniting  in  building  or  purchasing  the  poor-house 
last  mentioned,  are  hereby  empowered  to  procure  such  articles,  materials  and 
things  for  the  employment  of  the  poor  that  may  be  sent  to  and  kept  therein,  and 
to  put  them  to  such  work  and  service  as  they  or  the  officers  by  them  appointed 
shall  think  proper  to  direct. 

35.  The  moneys  necessary  to  be  expended  for  building,  purchasing  or  repairing 
the  said  poor-house,  maintaining  the  poor  therein,  procuring  articles,  materials 
and  things  for  their  employment,  compensating  the  said  officers  and  servants, 
and  for  other  incidental  expenses,  shall  be  adjusted  and  apportioned  by  the  said 
corporations  between  their  respective  counties  in  equal  moieties,  or  by  the  rates 
of  tax  which  each  shall  be  assessed  to  pay  for  the  support  of  government,  or  in 
such  other  proportion  as  the  said  corporations  shall  deem  just  and  proper;  and 
the  sum  so  ascertained  and  agreed  upon  to  be  paid  by  each  county,  shall  be 
granted  and  raised  by  the  order  of  the  corporation  of  such  county,  in  the  same 
jfc-.fl/.-.  manner  as  *money  for  other  county  purposes  is  directed  to  be  granted, 

J  assessed,  collected  and  raised  by  virtue  of  this  act. 

36.  Each  of  the  members  of  the  respective  boards  of  chosen  freeholders  shall 
have  and  receive,  out  of  the  moneys  raised  by  order  of  such  boards,  one  dollar 
for  each  day  he  shall  be  necessarily  employed  in  discharging  the  duties  enjoined 
on  him  by  this  act. 

37.  The  term  "township,"  made  use  of  in  this  act,  shall  be  understood  to 
comprehend  precinct  and  ward. 

38.  The  powers  and  authorities  granted  to  the  several  boards  of  chosen  free- 
holders in  the  several  counties  within  this  state,  shall  be  considered  to  continue 
in  each  and  every  board,  until  the  organization  of  the  new  board  at  their  annual 
meeting  on  the  second  Wednesday  of  May ;  the  election  of  new  members  to  the 
contrary  notwithstanding. 

39.  The  lands,  tenements  and  hereditaments  which  have  been  granted,  con- 
veyed or  vested  to,  or  in  the  board  of  justices  and  chosen  freeholders  of  any 
county,  or  any  person  or  persons  for  the  use  of  such  county,  shall  be  and  remain 
vested  in  the  board  of  chosen  freeholders  of  the  said  county,  and  shall  be,  remain 
and  inure  to  and  for  the  use  and  benefit  of  such  county,  in  the  same  manner  and 
according  to  such  estate,  title  and  interest  as  the  said  board  of  justices  and 
chosen  freeholders  or  other  person  or  persons  had  therein. 

40.  In  case  a  sufficient  number  of  chosen  freeholders  of  a  county,  to  constitute 
a  board,  shall  not  attend  at  the  time  and  place  of  the  annual  or  other  legal 
meeting  of  the  board  of  chosen  freeholders,  it  shall  be  lawful  for  the  attending 
members  to  adjourn  the  meeting  of  the  board  to  such  time  as  they  shall  think 
proper. 

41.  The  boards  of  chosen  freeholders  in  the  several  counties  of  this  state,  and 
their  successors  in  office,  shall  have  full  power  and  authority  to  sell  and  convey 
any  lands,  tenements,  hereditaments,  goods  and  chattels,  holden  or  hereafter  to 
be  holden  by  them  for  their  respective  counties,  they  appropriating  the  proceeds 
of  such  sale  or  conveyance  to  the  legal  use  of  such  county. 

42.  When  the  board  of  chosen  freeholders  of  any  county  shall,  at  their  annual 
meeting,  refuse  to  go  into  the  measure  of  building  or  purchasing  a  poor-house 
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according  to  the  provisions  of  this  act,  in  case  the  said  board  shall  be  requested 
so  to  do  by  the  chosen  freeholders  of  any  township  or  townships  of  said  county, 
the  said  chosen  freeholders  being  authorized  by  a  vote  of  the  town  meeting  of  the 
township  or  townships  from  Which  they  shall  be  chosen,  to  make  such  request, 
the  said  refusal  shall  be  entered  on  the  minutes  of  the  said  board,  whereupon 
such  township  or  townships,  so  by  their  chosen  freeholders  making  such  request, 
may  then  proceed  to  build  or  purchase  a  poor-house  according  to  the  directions  of 
the  act  entitled,  "An  act  for  the  settlement  and  relief  of  the  poor;"  and  every  such 
township  or  townships,  after  they  have  built  or  purchased  such  poor-house,  or 
have  commenced  building  the  same,  shall  not  be  liable  to  pay  or  contribute  in 
any  manner  whatsoever,  towards*building  or  purchasing  any  poor-house  that  may 
afterwards  be  directed  to  be  built  or  purchased  by  the  board  of  chosen  freeholders 
of  such  county,  nor  to  the  support  of  the  poor  of  the  county,  unless  by  and  with 
the  consent  of  a  majority  of  the  inhabitants  of  said  township  or  townships,  mani- 
fested by  a  public  vote  at  an  annual  town  meeting,  nor  unless  the  board  of  chosen 
freeholders  shall  pay  to  such  township  or  townships  the  full  value  of  all  the  lands, 
buildings  and  improvements  which  may  by  them  have  been  built,  purchased  or 
otherwise,  provided  for  the  purposes  aforesaid,  and  in  which  case  it  shall  be  lawful 
for  the  overseers  of  the  poor  of  such  township  or  townships,  under  their  hands 
and  seals,  to  make  a  deed  or  deeds  of  conveyance,  to  the  boards  of  choseu  free- 
holders for  all  such  lands,  tenements,  hereditaments  and  real  estate,  so  paid  for 
as  aforesaid:  And  further,  that  the  provisions  in  this  section  contained,  shall 
extend  to  and  include  every  township  that  hath  heretofore  built  or  purchased  a 
poor-house,  with  the  lauds  on  which  the  buildings  and  improvements  shall  have 
been  erected. 

43.  It  shall  be  the  duty  of  the  several  boards  of  chosen  freeholders  in  this  state, 
iu  each  and  every  year,  within  sixty  days  after  their  annual  meeting,  to  cause  to 
*be  made  out  and  published  in  one  or  more  newspapers,  circulated  in  their  ,-.,,,  ^ 
respective  counties,  a  full  and  complete  account  of  all  their  expenditures  *-  ' 
for  the  preceding  year. 

NOTES. 

The  term  of  office  of  chosen  freeholders,  commences  at  the  time  of  the  organizatio  l  of 
the  board,  on  the  second  Wednesday  of  May,  and  continues  till  the  same  time  the  following 
year.     1  Harr.  91. 

A  county  collector's  securities  on  his  bond,  are  responsible  for  all  the  public  money  that 
comes  into  his  hands  during  the  time  they  are  bound  for  him,  until  he  duly  disburses  or 
pays  it  over.  The  securities  in  a  new  bond,  are  not  responsible  for  money  received  in  a 
previous  year,  and  which  does  not  appear  to  have  been  actually  in  the  county  treasury,  at 
the  time  they  were  bound  for  him.     1  Harr.  110. 
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[See  Certiorari.     Courts.     Mortgages.     Supreme  Court.'] 

An  Act  respecting  the  circuit  courts  in  the  several  counties  of  this  state. 
Revision— Approved  April  16,  184G.     (R.  S.  200.) 

1.  The  circuit  courts  in  and  for  the  several  counties  of  this  state,  shall  be  held 
by  one  or  more  of  the  justices  of  the  supreme  court,  at  the  times  and  places  pre- 
scribed by  law. 
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2.  The  justices  of  the  supreme  court  shall  be  judges  of  said  circuit  courts,  and 
all  writs  aud  process  issuing  out  of  said  circuit  courts  shall  be  tested  in  the  name 
of  one  of  the  judges  of  said  court,  and  be  returnable  therein  ;  and  the  judgments 
entered  in  such  circuit  courts  shall  have  the  same  force  and  effect,  when  properly 
entered  and  recorded,  as  the  judgments  of  the  courts  of  common  pleas  of  the 
respective  counties. 

3.  The  said  circuit  courts,  in  all  personal  actions  and  causes  originally  com- 
menced therein,  shall  be  regulated  and  governed  in  their  proceedings  by  the  same 
laws  as  the  courts  of  common  pleas  now  are;  and  in  all  real  and  mixed  actions 
originally  commenced,  or  personal  actions  removed  therein,  shall  be  regulated 
and  governed  in  their  proceedings,  as  near  as -may  be,  by  the  same  laws  as  the 
supreme  court  now  is. 

4.  All  judgments,  orders  and  proceedings  in  the  courts  for  the  trial  of  small 
causes,  and  in  the  courts  of  common  pleas  upon  appeals  from  said  courts  for  the 
trial  of  small  causes,  may  be  removed  into  the  circuit  courts  of  the  same  county 
by  writs  of  certiorari  and  supersedeas  thereon,  first  allowed  by  one  of  the  judges 
of  said  circuit  court,  in  like  manner  and  upon  similar  terms  as  such  writs  are  now 
granted  to  remove  similar  matters  into  the  supreme  court;  and  the  said  circuit 
courts  shall  proceed  to  hear  and  determine  said  matters  so  removed  according  to 
law  and  right;  and  the  bond  given  upon  allowing  said  writs  of  certiorari,  shall 
be  so  modified  as  to  conform  to  the  provisions  of  this  act,  and  be  handed  by  the 
justice  allowing  the  said  writ  to  the  clerk  of  the  court  to  which  said  writ  shall  be 
returnable,  and  be  filed  by  him  in  his  office. 

5.  The  judge  or  judges  holding  any  such  circuit  court,  shall  and  may  at  his  or 
their  discretion,  and  upon  such  terms  as  he  or  they  may  think  reasonable,  direct 
any  case  of  doubt  or  difficulty  to  be  made  and  stated,  and  certified  by  him  or 
*in<n  *tnem  to  be  argued  at  the  bar  of  the  supreme  court;  which  court  shall 

-I  hear  the  same,  and  after  opinion  given  therein,  shall  certify  the  same  to 
the  said  circuit  court,  which  court  shall  render  judgment  therein  in  conformity  to 
such  opinion. 

6.  Writs  of  error  to  remove  judgments  rendered  in  any  circuit  court  to  the 
court  of  errors  and  appeals,  shall  issue  out  of  the  court  of  chancery,  and  be  pro- 
secuted and  proceeded  upon  in  like  manner  and  upon  the  like  terms  as  writs  of 
error  to  the  supreme  court  are  or  may  be ;  and  writs  of  error  to  remove  judg- 
ments rendered  in  any  circuit  court  to  the  supreme  court,  shall  issue  out  of  the 
supreme  court,  and  be  prosecuted  and  proceeded  upon  in  like  manner  and  upon 
the  like  terms  as  writs  of  error  from  the  supreme  court  to  the  court  of  common 
pleas  are  or  may  be. 

1.  Any  suit  or  action  originally  commenced  in  any  such  circuit  court,  where 
the  debt,  damages,  matter  or  thing  in  controversy  shall  exceed  two  hundred  dol- 
lars, may  be  removed  into  the  supreme  court  at  any  time  before  issue  joined  by 
writ  of  habeas  corpus,  first  duly  allowed  by  one  of  the  justices  of  the  said  supreme 
court,  provided  the  defendant  or  defendants  shall,  at  or  before  the  allowance  of 
said  writ,  enter  into  recognisance  to  the  plaintiff  or  plaintiffs,  with  two  sufficient 
sureties  in  double  the  sum  demanded,  for  the  payment  of  the  condemnation  money 
and  costs,  in  case  judgment  shall  pass  against  him,  her  or  them ;  which  recogni- 
sance shall  be  filed  with  said  writ,  and  returned  with  the  same  to  the  supreme 
court,  and  in  default  thereof,  said  suit  or  action  shall  not  be  removed,  nor  said 
writ  returned. 

8.  The  justices  of  the  supreme  court  shall  and  may  adopt  and  settle  uniform 
rules  of  practice  in  all  matters  not  regulated  by  law  for  the  government  of  said 
circuit  courts,  and  the  same  from  time  to  time;  alter,  repeal  and  modify  as  occasion 
may  require,  provided  such  rules  are  not  contrary  to  the  provisions  of  this  act, 
the  laws  and  constitution  of  this  state  or  of  the  United  States. 

9.  The  same  costs  and  fees  shall  be  allowed  in  all  personal  actions  brought 
originally  in  said  circuit  courts,  as  are  by  law  allowed  in  the  courts  of  common 
pleas  for  like  services,  and  be  recoverable  in  like  manner,  provided  costs  would 
have  been  recovered  in  such  case,  in  said  courts  of  common  pleas  and  not  other- 
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wise;  and  in  all  actions  real  and  mixed,  originally  commenced  in  said  circuit 
courts,  and  all  personal  actions  removed  therein,  the  same  costs  and  fees  shall 
be  allowed  and  recovered  as  are  by  law  allowed  and  recovered  for  like  services 
in  the  supreme  court. 

10.  The  sheriffs,  coroners,  elisors  and  constables  of  the  several  counties  in  this 
state,  for  the  time  being,  shall  be  the  ministerial  officers  of  said  circuit  courts  held 
within  their  respective  counties,  and  shall  execute  all  writs,  precepts  and  process 
issuing  out  of  said  courts,  and  to  them  directed  and  delivered,  and  make  true 
returns  thereof,  according  to  the  command  in  the  same. 

11.  The  clerks  of  the  several  courts  of  common  pleas  shall  be  the  clerks  of  said 
circuit  courts  in  their  respective  counties,  be  entitled  to  the  same  fees  and  subject 
to  the  same  pains  and  penalties  as  are  by  law  prescribed  in  relation  to  the  clerks 
of  the  courts  of  common  pleas,  except  in  real  or  mixed  actions,  and  personal 
actions  removed  into  said  circuit  courts,  by  certiorari;  in  which  the  said  clerks 
shall  perform  the  same  duties  and  be  entitled  to  the  same  fees  as  are  by  law  pre- 
scribed and  allowed  to  the  clerk  of  the  supreme  court. 
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Actions,  how  commenced,  8 

Beds,  oyster,  when  not  to  be  raked,  1,  24,  25 
Clams,  &c,  who  may  plant  and  where, 

11,  14,  16,  26 

non-residents  not  to  gather,  7,  22 

penalty  fortaking.  without  leave,  15, 17 

small,  not  to  be  sold,  21 

Dredges,  penalty  for  using,  2 

vessels  not  to  carry,  6 

Fences,  &c,,  penalty  for  breaking,        12,  23 


Justice  to  issue  warrants,  3 

Offenders,  how  proceeded  against,  9 

Oysters,  when  not  to  be  sold,  4,  25 

not  to  be  gathered  for  lime,  &c,  5 

how  taken  in  Navesink  river,  13 

time  for  taking  in  certain  counties,    19 

not  to  be  dredged,  29 

Old  shells,  not  to  be  removed,  20 

Resisting  officers,  penalty  for,  10 

Stakes,  where  setting  up  may  be  omitted,  18 

Revision — Approved  April  14,  1846. 


An  Act  for  the  preservation  of  clams  and  oysters. 

(R.  S.  492.) 

1.  From  and  after  the  first  day  of  May  until  the  first  day  of  September,  yearly 
and  every  year,  no  person,  under  pretence  of  taking  clams  or  shell-fish,  or  under 
any  other  pretence  whatsoever,  shall  rake  on  any  oyster  bed  in  this  state,  or 
gather  any  oysters  or  shells  on  any  banks  or  beds  within  the  same ;  aud  in  case 
any  person  shall  so  do,  whether  oysters  be  taken  or  not,  he  shall  for  every  offence 
forfeit  and  pay  ten  dollars,  to  be  recovered,  with  costs,  by  action  of  debt,  by  any 
person  who  shall  prosecute  for  the  same  in  any  court  of  record  in  this  state 
having  cognizance  of  that  sum,  one  moiety  thereof  to  the  use  of  the  prosecutor, 
and  the  other  moiety  to  the  county  collector,  for  the  use  of  the  county  in  which 
the  offence  was  committed:  Provided,  that  nothing  in  this  section  shall  be  so 
construed  as  to  prohibit  any  person  or  persons  from  taking  oysters  from  beds 
planted  out  by  him  or  them  pursuant  to  this  law. 

2.  In  case  any  person  residing  in  or  without  this  state,  shall  at  any  time  here- 
after rake  for  or  gather  oysters  in  any  of  the  rivers,  bays,  or  waters  of  this  state 
with  a  dredge,  or  instrument  so  called,  or  shall  be  on  board  of  any  canoe,  boat, 
or  vessel  employed  in  raking  with  such  implement,  such  person  so  offending  shall 
forfeit  and  pay  the  sum  of  fifty  dollars,  to  be  recovered  in  the  manner  and  for  the 
use  mentioned  in  the  next  preceding  section:  Provided,  that  this  and  the  sixth 
sections  shall  not  extend,  so  far  as  regards  persons  residing  in  this  state,  to  the 
Delaware  bay. 

3.  It  shall  be  the  duty  of  every  justice  of  the  peace,  upon  his  own  view  or 
the  information  of  any  person  on  oath  or  affirmation,  to  issue  his  warrant  to  one 
or  more  of  the  constables  in  his  county,  commanding  him  or  them  to  require 
such  and  so  many  persons  as  he  or  they  deem  necessary  to  aid  and  assist  him  or 


118  CLAMS  AND   OYSTERS. 

tliem  in  apprehending  every  person  offending  against  either  of  the  preceding 
sections,  in  any  of  the  bays,  rivers,  or  waters  of  this  state,  and  forthwith  to  bring 
snch  offender,  when  apprehended,  before  the  said  justice,  or  any  other  justice  of 
the  peace  of  said  county,  to  be  proceeded  against  in  the  manner  hereinbefore 
directed. 

4.  If  any  person  shall  hereafter  sell,  or  offer  for  sale,  oysters,  in  any  part  of 
this  state,  between  the  first  day  of  May  and  the  first  day  of  September,  such 
person  shall,  for  every  such  offence,  forfeit  and  pay  five  dollars,  to  be  recovered 
and  applied  in  manner  directed  in  and  by  the  first  section  of  this  act. 

5.  If  any  person  shall  at  any  time  hereafter  rake  or  gather  oysters  in  any  of 
the  rivers,  bays,  or  waters  of  this  state,  for  the  purpose  of  burning  or  convert- 
ing them  into  lime,  or  for  the  purpose  of  conveying  them  to  any  of  the  landings 
to  be  used  in  the  manufacture  of  iron  in  any  of  the  furnaces  in  this  state,  or  shall 
land  them  on  any  bank  or  landing  for  either  of  the  purposes  aforesaid,  every  per- 
son so  offending  shall  forfeit  and  pay  fifty  dollars  for  each  and  every  offeuce,  to 
be  recovered  and  applied  in  manner  directed  by  the  first  section  of  this  act. 

6.  No  canoe,  scow,  boat,  or  vessel,  employed  in  navigating  any  of  the  waters, 
bays  or  rivers  of  this  state,  shall  have-on  board  of  the  same  any  instrument  called 
a  dredge,  for  catching  or  raking  oysters  or  shell-fish  ;  and  the  master  or  owner  or 
owners  of  every  such  canoe,  scow,  boat,  or  vessel,  that  shall  have  on  board  of  the 
*nnl  *same  any  su°h  instrument,  shall  forfeit  the  sum  of  fifty  dollars,  to  be 

J  recovered  in  the  manner  and  for  the  use  mentioned  in  the  first  section  of 
this  act. 

7.  It  shall  not  be  lawful  for  any  person  who  is  not  at  the  time  an  actual 
inhabitant  and  resident  of  this  state,  and  who  has  not  been  for  six  months  next 
preceding  an  actual  inhabitant  or  resident  as  aforesaid,  to  rake  or  gather  clams, 
oysters,  or  shell-fish,  either  on  his  own  account  and  benefit  or  on  account  and 
benefit  of  his  employer,  in  any  of  the  rivers,  bays,  or  waters  of  this  state,  on 
board  of  any  canoe,  flat,  scow,  boat,  or  other  vessel;  and  every  person  who  shall 
offend  herein  shall  forfeit  and  pay  twenty  dollars,  to  be  recovered  and  applied 
in  the  manner  directed  by  the  first  section  of  this  act;  and  the  said  canoe,  flat, 
scow,  boat,  or  other  vessel,  used  and  employed  in  the  commission  of  such  offence, 
with  all  the  clams,  oysters,  clam-rakes,  tongs,  tackle,  furniture,  and  apparel,  shall 
be  forfeited,  and  the  same  seized,  secured,  and  disposed  of,  in  the  manner  pre- 
scribed in  the  ninth  and  tenth  sections  of  this  act. 

8.  Any  action  under  the  first,  sixth,  or  seventh  sections  of  this  act,  may  be 
commenced  by  warrant  in  the  court  for  the  trial  of  small  causes,  and  be  pro- 
ceeded in  as  in  other  cases  when  the  same  are  commenced  by  warrant,  any  law, 
usage,  or  custom  to  the  contrary  notwithstanding. 

9.  It  shall  be  the  duty  of  all  sheriffs  and  constables,  and  may  be  lawful  for 
any  other  person  or  persons,  to  seize  and  secure  any  such  canoe,  flat,  scow,  boat, 
or  other  vessel  as  aforesaid,  and  immediately  thereupon  give  information  thereof 
to  two  justices  of  the  peace  of  the  county  where  such  seizure  shall  have  been 
made,  who  are  hereby  empowered  and  required  to  meet  at  such  time  and  place 
as  they  shall  appoint  for  the  trial  thereof,  and  hear  and  determine  the  same;  and 
in  case  the  same  shall  be  condemned,  it  shall  be  sold  by  the  order  and  under  the 
direction  of  the  said  justices,  who,  after  deducting  all  legal  costs  and  charges, 
shall  pay  one  half  of  the  proceeds  of  said  sale  to  the  collector  of  the  county  in 
which  such  offence  shall  have  been  committed,  and  the  other  half  to  the  person 
who  shall  have  seized  and  prosecuted  the  same. 

10.  If  any  person  or  persons,  on  board  of  any  such  canoe,  flat,  scow,  boat,  or 
other  vessel  aforesaid,  shall  refuse  and  not  suffer  to  enter  the  same,  or  resist 
before  or  after  entering,  any  of  the  said  officers  or  other  person  or  persons  seizing 
the  same,  or  otherwise  resist  them,  or  any  of  them,  in  the  lawful  seizing  of  the 
same,  then  every  person  so  offending  shall  forfeit  and  pay  the  sum  of  thirty 
dollars,  to  be  recovered  and  applied  iu  manner  directed  by  the  first  section  of 
this  act. 

11.  It  shall  be  lawful  for  any  person  or  persons  owning  marsh  or  meadow  in 
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this  state,  within  the  boundaries  of  which  there  shall  be  creeks,  ditches,  or  ponds 
wherein  oysters  do  or  will  grow,  and  where  such  creeks  or  ditches  do  not  lead 
to  any  public  landing,  to  lay  or  plant  clams  or  oysters  therein,  for  the  use  and 
benefit  of  such  owners,  and  for  the  preservation  of  which  to  erect  a  fence,  hang 
or  allix  gates  or  locks  across  said  creeks  or  ditches,  to  prevent  any  person  or 
persons  from  entering  the  same. 

12.  If  any  person  be  found  with  any  craft,  boat,  or  raft,  above  or  within  the 
aforesaid  fences,  gates,  or  locks,  without  leave  from  the  owner  or  occupant  of 
any  creek,  ditch,  or  pond,  fenced,  gated,  or  locked  as  aforesaid,  wherein  clams  or 
oysters  may  be  laid  or  planted,  or  shall  in  any  way  break  or  destroy  such  fence, 
gate,  or  lock,  he,  she,  or  they  so  offending  shall  severally  forfeit  and  pay,  for  each 
and  every  offence,  the  sum  of  fifty  dollars,  to  be  recovered  by  action  of  debt,  with 
costs,  in  any  court  having  cognizance  thereof,  by  any  person  who  shall  prosecute 
for  the  same,  one  half  to  the  use  of  the  owner  or  occupant  of  such  creek,  ditch, 
or  pond,  and  the  other  half  to  the  person  who  shall  sue  for  the  same:  Provided, 
that  nothing  herein  contained  shall  be  so  construed  or  understood  as  to  obstruct 
or  prevent  the  free  navigation  of  any  thoroughfare,  creek,  or  channel  leading 
from  or  out  of  any  of  the  bays  or  principal  waters  to  any  other  bay  or  principal 
water,  or  to  any  accustomed  landing  place  in  this  state,  anything  hereinbefore 
contained  to  the  contrary  notwithstanding. 

13.  It  shall  not  be  lawful  for  any  persou  or  persons  to  rake  or  take  with  tongs, 
or  otherwise  gather  or  carry  away,  any  oysters,  other  than  by  wading  in  and 
picking  *up  by  hand  the  same,  within  the  following  bounds  in  the  river  ,-.,,,, . 
commonly  called  or  known  by  the  name  of  the  North  or  Navesink  river,  L 
lying  within  the  county  of  Monmouth,  and  dividing  the  township  of  Shrews- 
bury from  the  township  of  Middletown,  above  a  direct  line  from  the  store-house 
of  Eseck  White,  on  the  Shrewsbury  side  of  the  river,  to  the  dwelling-house  of 
Thomas  Layton,  on  the  Middletown  side  of  the  river  aforesaid;  and  in  case  any 
person  or  persons  shall  be  found  offending  against  this  prohibition,  he,  she,  or 
they  so  offending  shall  forfeit  and  pay  for  every  such  offence  the  sum  of  ten  dol- 
lars, to  be  recovered  in  an  action  of  debt,  with  costs,  before  any  justice  of  the 
peace  in  the  county  of  Monmouth,  by  any  person  who  shall  sue  for  the  same,  the 
one  half  to  the  use  of  the  prosecutor,  and  the  other  half  to  be  paid  to  the  county 
collector,  to  and  for  the  use  of  the  county. 

14.  It  shall  and  may  be  lawful  for  any  person  or  persons  owning  flats  or  coves 
along  the  shores  of  the  tide  waters  in  the  county  of  Atlantic,  between  the  Great 
Eggharbor  and  Little  Eggharbor  rivers,  inclusive  of  the  shores  of  so  much  of 
the  said  rivers  as  lie  within  the  said  county  of  Atlantic,  to  mark  out,  by  fixing 
stakes  across  or  around  the  same,  at  the  distance  of  two  rods  from  each  other, 
and  of  such  length  as  to  be  at  least  two  feet  above  the  ordinary  high  water,  and 
plant,  or  lay  clams,  oysters,  or  other  shell-fish  within  or  above  the  same :  Pro- 
vided, said  stakes  shall  not  include  any  natural  oyster  beds  always  covered  with 
water  beyond  low  water  mark :  And  provided  also,  it  shall  not  be  lawful  to 
stake  out  beyond  the  ordinary  low  water  mark,  nor  injure  any  navigation  pub- 
licly used. 

15.  If  any  person  or  persons  shall  gather  or  take  away  any  oysters  or  clams, 
above  or  within  the  line  of  stakes  aforesaid,  without  permission  first  had  or  ob- 
tained from  the  owner  or  owners,  occupant  or  occupants,  of  the  flats  or  coves  so 
staked  in,  he,  she,  or  they  so  offending  shall  forfeit  and  pay,  for  each  offence,  the 
sum  of  twenty  dollars,  to  be  recovered  and  applied  in  manner  directed  by  the 
twelfth  section  of  this  act,  and  shall  moreover  be  liable  to  an  action  at  the  suit  of 
the  owner  or  owners,  occupant  or  occupants,  for  his,  her,  or  their  damages. 

16.  It  shall  and  may  be  lawful  for  the  owner  or  owners,  or  any  person  or  per- 
sons having  a  license  in  writing  from  the  owner  or  owners  of  meadow  or  other 
lands,  which  are  opposite  or  contiguous  to  flats  which  are  at  any  time  bare,  or 
coves,  upon  or  within  which  flats  or  coves  there  have  not  been  heretofore  any 
natural  oyster  beds,  along  the  shores  of  such  parts  of  the  Newark  bay  and  Staten 
Island  sound  as  lie  within  the  township  of  Elizabeth,  to  plant  and  lay  clams, 
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oysters,  or  other  shell-fish  upon,  within,  or  above  snch  flats  and  coves,  and  one 
chain  beyond  the  same :  Provided,  the  clams  and  oysters  thus  planted  shall  be 
enclosed  and  designated  by  stakes  placed  beyond  them  within  the  prescribed 
limits,  not  less  than  six  rods  apart,  and  of  such  length  as  to  be  at  least  two  feet 
above  ordinary  high  water:  And  provided  also,  that  this  section  shall  not  be  so 
construed  as  to  take  away  or  in  any  wise  impair  the  common  rights  of  citizens 
to  any  natural  oyster  beds  which  may  be  embraced  by  the  boundary  herein 
specified. 

17.  Any  person  or  persons  who  shall  gather  or  take  away  any  oysters  or  clams 
upon,  above,  or  within  the  limits  aforesaid,  without  permission  first  had  and  ob- 
tained from  such  owner  or  owners,  person  or  persons  occupying  under  such  owner 
or  owners  as  aforesaid,  shall  be  liable  to  the  same  forfeitures  and  the  like  suits 
for  damages,  to  be  recovered  and  sued  for  in  manner  as  is  directed  and  provided 
in  the  fifteenth  section  of  this  act:  Provided,  that  nothing  in  this  act  shall  pre- 
vent the  legislature  from  the  repeal  or  modification  of  this  and  the  last  foregoing 
section,  at  their  pleasure. 

18.  In  coves  and  places  where  notorious  and  plain  ranges  or  landmarks  can  be 
erected  and  established  on  contiguous  shores,  whereby  the  boundaries  of  planted 
beds  of  oysters  may  be  clearly  known  and  distinguished  without  danger  of  mis- 
take, and  where  in  such  coves  or  places  such  notorious  or  plain  ranges  or  marks 
on  contiguous  meadows  or  shores  shall  have  been  erected  and  established  by 
stakes  or  other  plain  monuments,  so  that  they  may  be  plainly  known  and  distin- 
guished without  danger  of  mistake,  and  due  notice  thereof  being  given,  that 
then  and  in  such  cases  the  provisions  of  the  two  last  foregoing  sections  in  regard 
+119-j  to  the  planting  *and  setting  up  of  stakes,  may  be  dispensed  with,  in  re- 

"-•  spect  to  such  places  as  above  described. 

19.  The  time  within  which  the  taking  and  vending  of  oysters  is  prohibited 
by  the  first  and  fourth  sections  of  this  act,  is  hereby  extended  to  the  first  day  of 
October,  yearly  and  every  year,  in  the  counties  of  Burlington,  Monmouth,  and 
Atlantic  only,  under  the  same  penalties  and  regulations  as  are  therein  contained : 
Provided,  that  planted  oysters  may  be  taken  up  at  any  time  by  the  person  own- 
ing the  same. 

20.  Xo  person  or  persons,  under  any  pretence  of  taking  oysters,  or  under  any 
other  pretence  whatever,  shall  take,  remove,  or  carry  off  from  any  natural  oyster 
banks  or  beds,  in  this  state,  any  old  shells,  other  than  such  as  cannot  be  removed 
or  separated  from  the  oysters,  without  injuring  the  same ;  and  all  such  shells  shall 
be  culled  and  separated  from  the  oysters,  and  thrown  back  again  upon  the  said 
natural  banks  or  beds;  and  in  case  any  person  or  persons  shall  so  take,  remove, 
or  carry  off  from  said  natural  banks  or  beds,  whether  oysters  be  taken  or  not, 
without  first  so  separating  the  old  shells  from  the  oysters,  he  or  they  shall  for 
every  offence  forfeit  and  pay  ten  dollars,  to  be  recovered,  with  costs,  by  action  of 
debt,  by  any  person  who  shall  prosecute  for  the  same,  in  any  court  of  record  in 
this  state  having  cognizance  of  that  sum,  one-half  thereof  to  the  use  of  the 
prosecutor,  and  the  other  to  the  overseer  of  the  poor,  for  the  use  of  the  poor 
of  the  township  in  which  the  offence  was  committed,  and  the  canoe,  flat,  scow, 
boat,  and  other  vessel,  used  and  employed  in  the  commission  of  the  offence  in 
this  section  mentioned,  shall  be  liable  to  seizure,  and  be  applied  to  the  payment 
of  such  penalty :  Provided  however,  that  nothing  in  this  act  contained  shall  be 
so  construed  as  to  prohibit  any  person  or  persons  from  taking,  removing,  or 
carrying  any  shells  from  beds  planted  out  by  him  or  them  pursuant  to  law. 

21.  It  shall  not  be  lawful  for  any  person  or  persons  to  sell,  or  offer  for  sale,  by 
the  bushel  or  otherwise,  any  small  clams  which  may  have  been  taken  in  the 
waters  of  the  county  of  Atlantic,  unless  the  said  clams  shall  be  of  such  a  size 
that  a  bushel  will  not  contain  more  than  four  hundred ;  and  if  any  person  or 
persons  shall  so  sell  or  offer  for  sale,  any  such  clams,  four  hundred  of  which  will 
not  make  a  bushel,  such  person  or  persons  shall  for  every  such  offence  forfeit 
and  pay  ten  dollars,  to  be  recovered,  with  costs,  by  action  of  debt,  by  any  person 
who  shall  prosecute  for  the  same,  in  any  court  of  record  in  this  state  having 
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cognizance  of  the  sum,  one  half  to  the  overseer  of  the  poor,  for  the  use  of  the 
poor  of  the  township  in  which  the  offence  shall  have  been  committed,  and  the 
other  half  to  the  person  who  shall  sue  for  the  same. 

A  further  Supplement.     Approved  March  19, 1851.     (Pam.  439.) 

22  Sec.  1.  It  shall  not  be  lawful  for  any  person,  who  is  not  at  the  time  an 
inhabitant  and  resident  of  this  state,  ami  who  shall  not  have  been  for  six  months 
next  preceding  an  inhabitant  and  resident  as  aforesaid,  to  take,  rake,  or  gather 
oysters,  clams,  or  shell-fish,  in  any  of  the  rivers,  bays,  or  wraters  of  this  state; 
ami  every  person  offending  herein  shall  be  deemed  guilty  of  a  misdemeanor,  and, 
upon  conviction,  shall  be  punished  by  fine  or  imprisonment,  or  both,  in  the  dis- 
cretion of  the  court  before  which  the  conviction  shall  be  had  :  Provided,  such 
imprisonment  shall  not  exceed,  in  any  case,  the  term  of  six  months,  nor  the  fine 
exceed  the  sura  of  one  hundred  and  fifty  dollars. 

23.  Sec.  2.  Every  person  offending  against  the  provisions  of  the  twelfth  sec- 
tion of  the  act  to  which  this  is  a  supplement,  shall,  in  addition  to  the  penalty 
therein  mentioned,  be  deemed  guilty  of  a  misdemeanor,  and  upon  conviction 
shall  be  punished  by  fine  or  imprisonment,  or  both,  in  the  discretion  of  the  court 
before  which  the  conviction  shall  be  had:  Provided,  such  imprisonment  shall 
not  exceed,  in  any  case,  the  term  of  six  months,  nor  the  fine  exceed  the  sum  of 
one  hundred  dollars. 

Supplement.     Approved  March  18,  1852.     (Pam.  232.) 

24.  The  period  limited  for  the  raking  or  taking  of  clams  and  oysters  in  any 
beds  *or  banks  within  the  state,  contained  in  the  first  section  of  the  act  r+11q 
to  which  this  is  a  supplement,  shall,  so  far  as  relates  to  the  county  of  l 
Hudson,  be  extended  from  the  first  day  of  May,  to  the  first  day  of  July  in  each 
and  every  year. 

A  further  Supplement.     Approved  February  22,  1853.     (Pam.  139.) 

25.  The  time,  within  which  the  taking  and  vending  oysters  is  prohibited  by 
the  first  and  fourth  sections  of  the  act  to  which  this  is  a  supplement,  is  and  that 
the  same  be  extended  to  the  first  day  of  October,  yearly  and  every  year,  in  the 
county  of  Cape  May,  under  the  same  penalties  and  regulations  as  are  therein 
contained  :  Provided,  that  nothing  contained  in  this  act  shall  prevent  the  owners 
of  planted  oysters,  from,  at  any  time,  taking  up  and  vending  the  same. 

A  further  Supplement.     Approved  March  9,  1855. 

26.  Sec.  1.  It  shall  be  lawful  for  any  person  or  persons  owning  marsh  or 
meadow  lands  in  this  state,  within  the  boundaries  of  which  there  shall  be  creeks, 
ditches,  or  ponds  wherein  clams  and  oysters  do  or  will  grow,  to  lay  or  plant  clams 
and  oysters  therein,  for  the  use  and  benefit  of  such  owners,  and  for  the  preserva- 
tion of  which  he  is  to  properly  stake  off  such  clam  and  oyster  ground  as  not  to 
interfere  with  the  passing  and  repassing  of  vessels,  but  sufficient  to  designate  where 
the  same  is  planted :  Provided,  that  the  provisions  of  said  bill  shall  not  be  so 
construed  as  to  apply,  in  any  way,  to  any  such  creeks,  ditches,  or  ponds,  within 
the  county  of  Cumberland. 

27.  Sec.  2.  Any  person  or  persons  violating  the  provisions  of  this  act  shall 
be  subject  to  all  the  fines  and  penalties  contained  in  the  act  to  which  this  is  a 
further  supplement. 

28.  Supplement  of  1856  (Pam.  151)  requires  oysters  taken  from  the  beds  of 
Mullica  river  to  be  sold  by  the  standard  bushel. 

29.  Act  of  1857  (Pam.  376)  prohibits  dredging  in  Dennis  creek. 


NOTE. 

Oysters  planted  in  the  navigable  waters  of  this  state,  if  planted  where  they  do  not 
natur  illy  grow,  and  so  designated  by  stakes  or  otherwise,  that  they  can  be  readily  distin- 
guished from  others  in  the  same  waters,  remain  private  property,  and  it  is  larceny  to  steal 


them.     3  Dutch.  117. 
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Chancery,  oath  and  bond,  1,  2 

office  to  be  in  Trenton,  3 

Common  pleas,  oath  and  bond,  4,  5 

books,  where  kept,  6 

penalty  for  neglect,  7 

to  deliver  books,  &c,  to  successor,     10 

new  one  to  give  receipt,  11 

abstract  of  fines  to  be  made,  12,  13 

not  to  practise  law,  1") 

not  to  hold  office  of  justice,  16 


Common  pleas,  to  file  newspapers,  17 

Fines  and  amercements  to  be  returned,  9 

Newspapers  to  be  filed  by,  17 

expense,  how  paid,  18 

Oaths  by,  32 

Sheriff's  bonds  to  be  recorded,  8,  9 

Supreme  court,  oath  and  bond,  1,  2 

office  to  be  in  Trenton,  3 

Treasurer,  when  to  return  delinquents,  14 


[See  Births  and  Deaths.  Bonds  and  Warrants.  Chancery.  Conveyances. 
Coroners.  Circuit  Courts.  Elections.  Fees  and  Costs.  Inns  and  Taverns. 
Judges.  Juries.  Judgments.  Limitation  of  Actions.  Marriages.  Oaths 
and  Affirmations.    Practice  of  Law.    Sheriffs.    Supreme  Court.    Wrecks.'] 

An  Act  respecting  the  clerk  in  chancery  and  the  clerk  of  the  supreme  court.     Revision — 
Approved  April  17,  1846.     (R.  S.  821.) 

1.  Every  person  who  shall  be  appointed  clerk  in  chancery  or  clerk  of  the  su- 
preme court,  shall,  before  he  enters  upon  the  execution  of  his  office,  or  be  admitted 
to  take  the  oath  or  affirmation  prescribed  by  law  to  be  taken,  for  the  due  and 
faithful  discharge  of  his  said  office,  if  a  clerk  in  chancery,  before  the  chancellor 
for  the  time  being,  and  if  a  clerk  of  the  supreme  court,  before  one  of  the  justices 
of  the  supreme  court,  enter  into  bond  to  the  state  of  New  Jersey,  with  at  least 
two  good  and  sufficient  sureties,  being  freeholders  in  said  state,  jointly  and  seve- 
rally, in  the  sum  of  five  thousand  dollars,  to  be  approved  of  by  the  said  chancellor 
or  the  said  justice  of  the  supreme  court;  which  bond,  with  the  condition  thereof, 
shall  be  in  the  form  hereinafter  mentioned ;  and  when  so  executed,  shall,  together 
with  the  oath  or  affirmation  of  office,  when  subscribed,  be  recorded  in  the  secre- 
£, ,  .  -j  tary  *of  state's  office,  and  filed  in  the  same,  to  be  by  him  kept  among  the 

-J  public  papers  of  his  office. 

2.  The  bond  to  be  entered  into  as  aforesaid,  by  the  said  clerk  in  chancery,  or 
the  said  clerk  of  the  supreme  court,  and  their  sureties,  with  the  condition  thereof, 
shall  be  in  the  form  following,  that  is  to  say: — 

Know  all  men  by  these  presents,  that  we,  A.  B.,  C.  D.  and  E.  F.  of are 

held  and  firmly  bound  unto  the  state  of  New  Jersey  in  the  sum  of  five  thousand 
dollars,  money  of  the  United  States,  to  be  paid  unto  the  said  state  of  New  Jersey, 
to  the  which  payment,  well  and  truly  to  be  made,  we  bind  ourselves,  our  heirs, 
executors  and  administrators,  jointly  and  severally,  firmly  by  these  presents. 

Sealed  with  our  seals.     Dated  the day  of- -in  the  year  of  our  Lord 

one  thousand  eight  hundred  and 

The  condition  of  this  obligation  is  such,  that  if  the  above  bounden  A.  B.  shall 
well  and  truly  execute  the  office  of  clerk  in  chancery  or  clerk  of  the  supreme  court 
(as  the  case  may  be)  of  the  state  of  New  Jersey,  and  in  all  things  touching  and 
concerning  the  said  office,  shall  well  and  truly,  faithfully  and  impartially,  execute 
and  perform  the  same,  according  to  law,  as  well  with  respect  to  all  persons  con- 
cerned as  to  the  said  state  of  New  Jersey,  and  at  the  expiration  of  his  said  office, 
shall  deliver  all  moneys  deposited  in  his  office,  together  with  the  books,  papers 
and  records  remaining  in  the  same,  or  appertaining  thereto,  to  his  successor  in 
office,  then  this  obligation  to  be  void,  otherwise  to  be  and  remain  in  full  force 
and  virtue. 

3.  The  clerk  in  chancery  and  the  clerk  of  the  supreme  court  shall  reside,  and 
keep  their  offices  within  the  city  of  Trenton. 
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An  Act  respecting  the  clerks  of  the  courts  of  common  pleas  and  general  quarter  sessions. 
Revision— Approved  April  17,  1846.     (It.  S.  822.) 

4.  Sec.  1.  Every  person  who  shall  be  elected  clerk  of  the  court  of  common 
pleas  and  general  quarter  sessions,  for  cither  of  the  counties  of  this  state,  shall, 
before  he  enters  on  the  execution  of  his  office,  or  be  admitted  to  take  the  oath  or 
affirmation  prescribed  by  law,  enter  into  bond  to  the  state  of  New  Jersey,  with  at 
least  two  good  and  sufficient  sureties,  being  freeholders  of  the  county,  and  approved 
of  by  two  of  the  judges  of  the  court  of  common  pleas  of  the  county,  jointly  and 
severally,  in  the  sum  of  five  thousand  dollars ;  which  bond,  with  the  condition 
thereof,  shall  be  in  the  form  hereinafter  mentioned,  and  when  so  executed  and 
approved  of,  shall,  together  with  the  oath  or  affirmation  of  office,  duly  taken  and 
subscribed,  be  recorded  in  the  secretary's  office,  and  filed  in  the  same,  to  be,  by 
the  secretary  of  state,  kept  among  the  public  papers  of  his  office ;  and  in  case  any 
person  appointed  clerk,  as  aforesaid,  before  he  shall  enter  into  the  security  afore- 
said, shall  perform  any  of  the  duties  required  of  him  by  law,  in  said  office,  he 
shall,  for  every  such  offence,  forfeit  and  pay,  for  the  use  of  this  state,  one  hundred 
dollars,  to  be  sued  for  and  recovered  by  any  one  of  the  judges  of  the  court  of 
common  pleas  of  the  county  in  which  the  offence  shall  be  committed,  in  an  action 
of  debt,  with  costs  of  suit,  in  the  name  of  this  state. 

5.  Sec.  2.  The  bond  to  be  entered  into,  as  aforesaid,  by  the  said  clerks  and 
their  sureties,  with  the  condition  thereof,  shall  be  in  the  form  following,  that  is 
to  say : — 

Know  all  men  by  these  presents,  that  we,  A.  B.,  C.  D.  and  E.  F.,  of  the  county 

of. are  held  and  firmly  bound  unto  the  state  of  New  Jersey  in  the  sum  of 

five  thousand  dollars  to  be  paid  unto  the  state  of  New  Jersey,  to  which  payment 
well  and  truly  to  be  made,  we  bind  ourselves,  our  heirs,  executors,  and  administra- 
tors, jointly  and  severally,   firmly  by  these  presents.      Sealed  with  our  seals. 

Dated  the clay  of in  the  year  of  our  Lord  one  thousand  eight 

hundred  and 

The  condition  of  this  obligation  is  such,  that  if  the  above  bounden  A.  B.  shall 
well  and  truly  execute  the  office  of  clerk  of  the  court  of  common  pleas  and  general 

quarter  sessions  for  the  county  of. and  in  all  things  touching  and  concerning 

said  office,  shall  well  and  truly,  faithfully  and  impartially,  execute  and  perform 
the  same,  according  to  law,  as  well  with  respect  to  all  persons  concerned  as  the 
*state  of  New  Jersey,  and  at  the  expiration  of  his  said  office,  shall  deliver  r*i  i  r 
to  his  successor  in  office  all  the  books,  papers,  records,  and  writings,  re-  L 
maining  in  the  same,  or  appertaining  thereto,  then  this  obligation  to  be  void, 
otherwise  to  be  and  remain  in  full  force  and  virtue. 

6.  Sec.  3.  In  every  county  of  this  state,  where  an  office  hath  been,  or  hereafter 
may  be  built,  at  the  expense  of  any  county  in  this  state,  of  materials  not  liable 
to  be  destroyed  by  fire,  and  the  same  is  or  shall  be  finished  and  completed,  and 
be  situate  within  half  a  mile  of  the  court-house  of  the  respective  county,  the 
clerks  of  the  several  counties,  and  their  successors  in  office,  shall,  and  they  are 
hereby  required  to  remove  to  the  office  so  provided,  all  the  books,  records,  and 
papers  appertaining  to  the  office  of  the  respective  clerk. 

7.  Sec.  4.  If  any  clerk  of  any  county  of  this  state  shall  neglect  or  refuse,  for 
the  space  of  ten  days,  to  remove  all  the  books,  records  and  papers  appertaining 
to  his  said  office  to  the  office  which  hath  been  or  may  be  built  and  completed  as 
aforesaid,  every  clerk  so  offending,  shall  forfeit  and  pay  for  each  day  he  shall  so 
neglect  or  refuse,  after  the  expiration  of  the  said  ten  days,  the  sum  of  ten  dollars, 
to  be  sued  for  and  recovered  by  the  director  of  the  board  of  chosen  freeholders 
in  the  county  where  the  delinquency  shall  happen,  in  his  own  name,  to  be  applied, 
when  recovered,  to  and  for  the  use  of  the  county. 

8.  Sec.  5.  The  clerks  of  the  courts  of  common  pleas  and  general  quarter 
sessions,  in  the  several  counties  of  this  state,  shall  and  they  are  hereby  required 
to  enter  of  record,  in  a  book  to  be  kept  by  them  for  that  purpose,  all  bonds  given 
to  the  state  of  New  Jersey  by  the  sheriffs  of  their  respective  counties,  who  shall 
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be  hereafter  elected,  for  the  fulfilment  of  their  respective  duties,  as  required  by 
the  act  entitled,  "An  act  concerning  sheriffs." 

9.  Sec.  6.  The  record  aforesaid  of  such  bond,  and  a  transcript  of  such  record, 
certified  to  be  a  true  transcript,  by  the  said  clerk  in  whose  office  the  said  record 
is  kept,  shall  be  received  in  evidence  in  any  court  of  this  state,  and  be  as  good, 
effectual  and  available  in  law  as  if  the  original  bond  were  then  and  there  pro- 
duced and  proved  :  And  further,  that  the  said  clerk,  for  recording  each  bond 
shall  receive  thirty  cents,  and  no  more,  to  be  paid  by  the  sheriff  giving  the  same. 

10.  Sec.  7.  The  said  clerks,  upon  the  expiration  of  their  office,  shall,  in  the 
presence  of  one  of  the  judges  of  the  court  of  common  pleas  of  which  they  were 
clerks,  respectively  deliver  to  their  successor  in  office  the  books,  papers,  records, 
writings  and  every  document  appertaining  to  said  office,  and  it  shall  be  the  duty 
of  the  said  judge  to  certify,  under  his  hand  and  seal,  such  delivery;  which  cer- 
tificate, together  with  the  receipt  from  the  successor  in  office,  shall  be  transmitted, 
by  said  clerk,  to  the  secretary  of  state,  to  be  by  him  filed  in  his  office ;  and  in 
case  such  clerk  shall  die  during  his  continuance  in  said  office,  it  shall  be  the  duty 
of  his  executors  or  administrators  to  deliver  over,  in  like  manner,  to  the  successor 
in  said  office,  all  the  books,  papers,  records,  writings,  and  every  document  apper- 
taining to  said  office,  and  transmit,  in  like  manner,  the  certificate  of  the  judge 
and  the  receipt  of  the  successor  to  the  secretary  of  state,  to  be  by  him  filed  in 
his  office. 

11.  Sec.  8.  Every  person  who  shall  be  elected  to  the  clerkship  of  any  court  of 
common  pleas,  shall,  on  receiving  the  book  or  books  in  which  any  deeds  or  con- 
veyances are  recorded,  sign  and  acknowledge  a  receipt  for  the  same,  before  one 
of  the  judges  of  the  said  court,  whose  duty  it  shall  be  to  deliver  the  said  receipt 
to  the  secretary  of  state,  to  be  by  him  filed  in  his  office. 

12.  Sec.  9.  It  shall  be  the  duty  of  the  clerk  of  every  court  of  this  state  to 
make  out,  within  ten  days  after  the  session  or  term  of  the  said  court,  a  true 
abstract  from  the  minutes  of  all  fines  and  amercements  awarded,  and  the  amount 
of  all  judgments  entered  on  forfeited  recognisances  for  the  use  of  the  state  during 
the  said  session  or  term,  and  to  transmit  the  same  to  the  treasurer  of  this  state  on 
or  before  the  first  day  of  November,  annually;  which  abstract  shall  contain  the 
names  of  the  persons  fined  and  amerced,  and  against  whom  judgment  as  afore- 
said has  been  entered,  and  also  the  names  of  the  sheriff  and  collector  of  the 
county  for  the  time  being. 

#iic-i       *13.  Sec.  10.  If  any  clerk  shall  refuse  or  neglect  to  transmit  such 

J  abstract  to  the  treasurer,  at  or  before  the  time  hereby  appointed,  he  shall, 

for  every  offence,  forfeit  and  pay  one  hundred  dollars,  to  be  recovered  by  action 

of  debt,  with  costs,  in  the  name  of  the  secretary  of  state,  for  the  use  of  the  state. 

14.  Sec.  11.  It  shall  be  the  duty  of  the  treasurer,  within  two  days  after  the 
first  day  of  November,  annually,  to  make  out  and  return  the  name  of  every  delin- 
quent clerk  to  the  secretary,  who,  upon  receipt  thereof,  shall  prosecute  such 
clerk  for  the  recovery  of  the  said  penalty. 

15.  Sec.  12.  The  clerks  of  the  courts  of  common  pleas,  hereafter  to  be  elected, 
shall  not  be  allowed  to  practise  or  act  as  attorneys  at  law,  in  any  of  the  counties 
of  this  state,  in  which  they  may  be  so  elected ;  and  if  any  clerk  shall  practise  or 
act  contrary  to  the  prohibition  aforesaid,  for  each  offence  he  shall  be  liable  to  the 
penalty  of  fifty  dollars,  to  be  recovered  in  an  action  of  debt,  by  any  person  who 
shall  prosecute  for  the  same,  in  any  court  where  the  same  be  cognizable,  with 
costs  of  suit,  and  shall  also  be  liable  to  be  removed  from  office  by  impeachment. 

16.  Sec.  13.  It  shall  not  be  lawful  for  any  clerk  of  any  court  of  common  pleas 
in  this  state,  to  hold  or  exercise  the  office  of  justice  of  the  peace,  any  law  of  this 
state  heretofore  passed  to  the  contrary  notwithstanding. 

An  Act  for  the  purchase  and  preservation  of  the  public  newspapers  printed  in  the  several 
counties  of  this  state.     Approved  March  9,  1848.     (Pam.  221.) 

IT.  Sec.  1.  The  clerks  of  the  several  counties  of  this  state  be,  and  they  are 
hereby  authorized  and  required  to  subscribe  for  such  newspapers,  at  least  one,  and 
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not  exceeding  two,  printed  and  published  in  each  of  the  counties  in  which  they 
officiate,  as  the  boards  of  chosen  freeholders  in  said  counties  may  determine,  and 
fde  the  same  in  their  respective  offices,  causing  them  to  be  bound  from  time  to 
time  in  a  substantial  manner,  in  volumes  of  convenient  size  for  the  use  of  the  in- 
habitants of  the  county,  who  shall  have  access  to  them,  free  from  all  charge  or 
expense,  during  office  hours. 

18.  Sec.  2.  Such  papers,  and  the  binding  thereof,  shall  be  paid  for  by  the 
respective  boards  of  chosen  freeholders  out  of  the  county  treasury,  upon  the 
order  of  the  clerk  of  the  county;  and  the  said  boards  of  chosen  freeholders  are 
hereby  authorized  and  required  to  pay  all  orders  drawn  as  aforesaid  by  the  said 
clerks  for  the  papers,  and  binding  thereof,  aforesaid. 

19.  Clerks  are  authorized  to  administer  oaths.     (See  Oaths,  32.) 
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Reversioner  may  defend  suit, 

not  prejudiced  by  tenant's  default, 

Disseizor  dying  seized, 
Widow  not  barred  by  husband's  default, 
Feme  covert  may  defend  her  right, 
Conveyance  by  husband  not  to  prejudice 
wife, 


Alienations  by  woman,  when  not  to  affect 

right  of  others,  7,  8 

Act,  what  not  to  extend  to,  9 

Tenant  by  the  curtesy,  his  deed  not  to 

bar  the  issue,  10 

Nonage  of  heirs,  not  to  delay  suit  of  woman,  11 
Reversioner  may  have  writ  of  error,  12 


An  Act  granting  relief,  in  certain  cases,  against  collusive  judgments  and  wrongful  alien- 
ations of  land.     Passed  March  2,  1798.     (Rev.  346  ) 

1.  If  tenant  in  dower,  tenant  by  the  curtesy,  or  other  tenant  for  term  of  life  or 
lives,  is  or  shall  be  impleaded,  the  person,  to  whom  the  reversion  or  remainder 
belongs,  may  come  into  court  at  any  time  before  judgment,  and  be  admitted  to 
defend  his  or  her  right. 

2.  If  tenant  in  dower,  tenant  by  the  curtesy,  or  other  tenant  for  term  of  life  or 
lives,  shall,  when  impleaded,  make  default  or  give  up  the  tenements  demanded, 
or  if  judgment  be  given  on  such  default,  or  surrender,  then  the  person  to  whom 
the  reversion  or  remainder  belongs,  after  the  death  of  such  tenant,  shall  in  no 
wise  be  prejudiced  or  injured  by  such  default,  surrender  or  judgment. 

*3.  The  dying  seized  of  any  disseizor  of  or  in  any  lands,  tenements,  or  r;)c, ,  * 
hereditaments,  having  no  right  or  title  therein,  shall  not  be  such  descent  L 
in  law  to  the  heir  of  the  disseizor,  as  to  take  away  the  entry  of  the  person,  who, 
at  the  time  of  such  descent,  had  lawful  title  of  entry;  except  such  disseizor  hath 
had  peaceable  possession  for  the  space  of  five  years  next  after  the  disseizin  com- 
mitted, without  entry  by,  or  continual  claim  of,  such  as  have  lawful  title. 

4.  And  whereas,  when  a  husband  doth  lose  the  lands  of  his  wife  by  default, 
it  is  unreasonable  that  the  wife,  after  the  death  of  her  husband,  should  have  no 
recovery  but  by  writ  of  right;  Therefore,  a  woman,  after  the  death  of  her  hus- 
band, shall  not  be  injured  by  such  default;  but  shall,  notwithstanding,  retain  her 
right  of  entry,  and  prosecute  the  same  by  writ  of  entry,  or  any  other  action, 
real  or  mixed,  that  may  be  adapted  to  the  case ;  and  if  in  such  action  the  tenant 
object  to  her  claim  or  demand,  that  he  entered  into  the  land  by  judgment,  and  it 
be  found  that  such  entry  was  by  judgment  upon  default  of  her  husband ;  then,  if 
required,  he  shall  answer  thereto,  and  in  such  answer  show  his  right  to  the  said 
land  in  the  same  manner  as  in  the  writ  which  he  first  took  out  against  the  hus- 
band and  wife,  and  if  he  verify  such  right,  then  she  shall  gain  nothing  by  her 
writ;  otherwise  she  shall  recover. 

5.  If  in  any  suit  against  the  husband  and  wife,  for  lands  of  the  wife,  the  hus- 
band absent  himself,  or  will  not  defend  his  wife's  right,  or  against  the  wife's  con- 
sent will  render  the  said  lands,  then  the  wife  may  come  at  any  time  before  judg- 
ment, and  defend  her  right,  without  her  husband. 
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6.  No  feoffment,  fine,  or  other  act  or  acts,  which  shall  be  made,  suffered,  or 
done  by  the  husband  only,  of  any  lands,  tenements  or  hereditaments,  being  the 
inheritance  or  freehold  of  his  wife,  during  the  coverture  between  them,  shall  work 
any  discontinuance  thereof  or  prejudice  or  affect  the  said  wife  or  her  heirs,  or  such 
as  shall,  by  her  death,  have  right,  title,  or  interest  to  the  same;  but  the  said  wife, 
or  her  heirs,  or  such  other  person,  to  whom  such  right  shall  appertain  after  her 
decease,  may,  after  the  death  of  the  said  husband,  lawfully  enter  into  such  lands, 
tenements  and  hereditaments,  and  hold  and  enjoy  the  same  according  to  his,  her, 
or  their  rights  and  titles  therein;  any  such  feoffment,  fine,  or  other  act  or  acts  to 
the  contrary  notwithstanding. 

7.  If  any  woman,  who  hath  or  shall  have  an  estate  in  dower,  or  for  term  of 
life,  jointly  with  her  husband,  or  only  to  herself,  or  to  her  use,  in  lands,  tene- 
ments, or  hereditaments,  of  the  inheritance  or  purchase  of  her  husband,  or  given 
to  the  husband  and  wife  for  term  of  life,  by  any  ancestor  of  the  husband,  or  by 
any  other  person,  seized  to  the  use  of  the  husband  or  of  his  ancestors,  shall,  when 
sole,  discontinue  or  alien  the  same,  with  or  without  warranty,  or  shall  suffer  any 
recovery  thereof  by  covin  against  her,  them,  or  any  of  them,  or  any  other  seized 
to  their  use,  or  to  the  use  of  any  of  them  as  aforesaid,  then  all  such  discontinu- 
ances, alienations,  and  recoveries  shall  be  utterly  void  and  of  no  effect;  and  it 
shall  be  lawful  for  the  person,  to  whom,  after  the  decease  of  such  woman,  the 
interest,  title,  or  inheritance  of  the  said  lands,  tenements,  or  hereditaments,  do  or 
shall  belong,  immediately  after  such  discontinuance,  alienation  or  recovery,  to 
enter  upon,  possess,  and  enjoy  the  said  lands,  tenements,  or  hereditaments,  accord- 
ing to  such  title  and  interest,  as  the  said  person  should  have  had  in  the  same,  if 
such  woman  had  been  dead,  and  no  discontinuance,  alienation  or  recovery  had 
been  made  or  suffered. 

8.  If  any  woman,  who  hath  or  shall  have  an  estate  in  dower,  or  for  term  of  life 
jointly  with  her  husband,  or  only  to  herself,  or  to  her  use,  in  lands,  tenements,  or 
hereditaments,  of  the  inheritance  or  purchase  of  her  husband,  or  given  to  the  hus- 
band and  wife  for  life,  by  any  ancestor  of  the  husband,  or  by  any  other  person, 
seized  to  the  use  of  the  husband  or  of  his  ancestors,  shall,  with  any  after  taken 
husband,  make  or  suffer  any  such  discontinuance,  alienation,  or  recovery,  as  is 
mentioned  in  the  preceding  section,  then  it  shall  be  lawful  for  the  person,  to  whom, 
after  the  decease  of  the  said  woman,  the  said  lands,  tenements,  or  hereditaments, 
do  or  shall  belong,  to  enter,  immediately  after  such  discontinuance,  alienation,  or 
recovery,  into  the  said  lands,  tenements,  or  hereditaments,  and  them  to  possess 
^.,£1  *and  enjoy  during  the  life  of  such  husband,  according  to  such  title  and 

-^  interest,  as  the  said  person  should  have  had  in  the  same,  if  such  woman 
had  been  dead,  and  no  discontinuance,  alienation,  or  recovery  had  been  made  or 
suffered  ;  but  in  such  case  the  said  woman  may,  if  she  survive  such  after  taken  hus- 
band, enter  into,  possess,  and  enjoy  the  said  lands,  tenements,  or  hereditaments, 
according  to  her  first  estate  in  the  same. 

9.  Provided  always,  that  this  act  shall  not  extend  to  any  recovery  or  discon- 
tinuance, which  shall  be  suffered  or  made  with  the  heirs  next  inheritable  to  the 
said  woman,  or  where  the  person  or  persons,  who  next  after  her  death  should  have 
an  estate  of  inheritance  in  the  said  lauds,  tenements,  or  hereditaments,  shall  assent 
or  agree  to  the  said  recovery,  if  such  assent  or  agreement  be  of  record :  And  pro- 
vided also,  that  it  shall  be  lawful  for  every  such  woman,  being  sole  or  married, 
after  the  death  of  her  first  husband,  to  give,  sell,  or  make  discontinuance  of  such 
lands,  tenements,  or  hereditaments,  for  term  of  her  life  only,  after  the  course  of 
the  common  law. 

10.  If  a  man  shall  alien  any  lands  or  tenements,  which  he  may  hold  by  the 
curtesy,  neither  his  children,  nor  the  issue  of  his  children,  shall  be  barred,  by  his 
deed,  from  recovering  the  same  of  the  seizin  of  their  mother,  although  in  such 
deed  of  their  father  there  be  a  clause,  that  he  and  his  heirs  are  bound  to  war- 
ranty ;  and  in  like  manner,  the  heirs  of  the  wife  shall  not,  after  the  death  of  their 
father  and  mother,  be  barred,  by  the  deed  of  their  father,  from  recovering  the 
inheritance  of  their  mother,  which  he  aliened  in  her  life-time. 
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11.  The  suit  of  the  woman,  or  his  heirs,  after  the  death  of  her  husband,  for 
lands  or  tenements  aliened  by  the  husband,  shall  not  be  delayed  by  the  nonage 
of  the  heir  or  heirs,  who  ought  to  warrant. 

12.  If  tenant  for  term  of  life,  or  in  dower,  or  by  the  curtesy,  be  impleaded,  and 
judgment  given  against  him  or  her  for  the  lands  or  tenements,  then  the  person  or 
persons,  to  whom  the  reversion  or  remainder  of  the  same  belongs,  at  the  time  of 
such  judgment,  his,  her,  or  their  heirs,  or  successors,  may  have  writ  of  error,  if 
error  be  found  in  the  record  of  such  judgment,  as  well  in  the  life-time  of  the  said 
tenant,  as  after  his  or  her  death  ;  and  if  such  judgment  be  reversed,  the  tenant, 
if  living,  shall  be  restored  to  his  or  her  possession  of  the  said  lands  or  tenements, 
and  the  party  prosecuting  such  writ  of  error  to  the  arrearages  of  rent  for  the 
same ;  and  if  such  tenant  be  dead  at  the  time  of  the  judgment  given  on  such  writ 
of  error,  then  restitution  of  the  said  lands  or  tenements  shall  be  made  to  the  party 
prosecuting  the  said  writ,  together  with  the  arrearages  of  rent:  Provided,  if  the 
party  prosecuting  the  said  writ  of  error  allege,  that  the  judgment  first  obtained 
against  such  tenant  was  by  covin  or  assent,  then  restitution  shall  be  made  to  the 
party  prosecuting  the  said  writ,  with  arrearages,  although  the  said  tenant  be  liv- 
ing; but  in  such  case,  the  said  tenant  may  have  a  scire  facias  against  the  party 
plaintiff  in  error,  if  he  will  deny  and  traverse  the  covin  or  assent  aforesaid,  and 
not  otherwise. 
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Official  bond.  1     Security  may  be  required  of  prosecutor,  6 

How  obtained  for  prosecution,  2    Proceedings  where  constable  absconds,  7 

Where  to  be  prosecuted,  S    Court  may  authorize  suits,  8 

"When  damages  assessed  by  a  jury,  4    Proceedings  on  death  of  constable,  9 

Proceedings  in  suit,  5  i  Moneys  received,  how  applied,  10 

[For  the  poiuers  and  duties  of  constables  in  civil  cases,  see  Justices^  Courts; 
in  criminal  cases,  see  Quarter  Sessions;  and  see  Chosen  Freeholders. 
Clams  and  Oysters.  Criminal  Proceedings.  Fees  and  Costs.  Limitation 
of  Actions.  Orjihans1  Courts.  Poor.  Religious  Societies.  Riots.  Taxes. 
Townships.'] 

An  Act  respecting  constables.     Revision — Approved  April  16,  1846.     (R.  S.  850.) 

1.  Every  person  who  shall  be  elected  or  appointed  to  the  office  of  constable,  in 
any  of  the  townships  of  this  state,  shall,  before  he  enters  upon  the  execution  of 
his  office,  repair  to  the  township  committee,  and  thereupon  enter  into  a  bond  to 
the  inhabitants  of  the  township,  in  their  corporate  name  and  capacity,  with  one  or 
more  sureties,  to  be  approved  of  by  the  said  committee,  in  such  sum  as  the  said 
committee  shall  direct,  conditioned  for  the  true  and  faithful  performance  of  all  the 
duties  of  his  said  office  as  constable,  in  the  following  or  like  form : — 

Know  all  men  by  these  presents,  that  we,  A.  B.,  C.  D.,  and  E.  F.,  all  of  the 

township  of in  the  county  of  - in  the  state  of  New  Jersey,  are  held 

and  firmly  bound  unto  the  inhabitants  of  the  township  of  in  the  county 

of in  the  sum  of dollars,  money  of  the  United  States,  to  be  paid 

to  the  said  inhabitants  of  the  township  of in  the  county  of their 

successors  or  assigns,  to  which  payment  well  and  truly  to  be  made,  we  bind  our- 
selves, and  each  of  us  for  himself  in  the  whole,  our  and  every  of  our  heirs,  execu- 
tors, and  administrators,  firmly  by  these  presents.  Sealed  with  our  seals,  and 
dated  the day  of in  the  year  of  our  Lord,  &c. 

The  condition  of  this  obligation  is,  that  whereas  the  above  bound  A.  B.  was,  at 

the  last  annual  town  meeting  of  the  township  of , —  elected  a  constable  of 

said  township ;  now,  therefore,  if  the  said  A.  B.  shall  truly  and  faithfully  perform 
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all  the  duties  enjoined  on  him  as  constable  of  said  township,  then  the  above 
obligation  to  be  void,  otherwise  to  be  and  remain  in  full  force  and  virtue. 
Signed,  sealed,  and  delivered  in 

the  presence  of  A.  B.  [l.  s.] 

C.  D.  [l.  s.] 
E.  F.  [l.  s.] 

Which  bond  shall  be  delivered  to  the  clerk  of  the  township,  who  is  hereby 
directed  and  required  to  record  and  file  the  same  in  his  office. 

2.  If  any  person  shall  sustain  loss  by  the  neglect  or  default  of  any  constable 
in  the  discharge  of  his  official  duties,  whereby  such  bond  shall  become  forfeited, 
and  shall,  by  himself,  his  agent  or  attorney,  make  affidavit  of  such  loss  before  any 
person  authorized  to  administer  the  same,  and  shall  tender  such  affidavit  to  the 
clerk  of  the  township,  city  or  boro.ugh  having  the  custody  of  such  bond,  it  shall 
be  the  duty  of  such  clerk  to  file  the  said  affidavit  in  his  office,  and  thereupon 
forthwith  to  deliver  to  the  person  or  persons  making  such  affidavit,  his,  her  or 
their  agent  or  attorney,  a  certified  copy  of  such  bond,  to  the  end  that  an  action 
may  be  brought  upon  such  bond. 

3.  All  suits  or  actions  to  be  brought  and  prosecuted  on  constables'  bonds,  con- 
ditioned for  the  faithful  performance  of  the  duties  of  the  office  of  constable,  shall 
and  may  be  brought  and  prosecuted  in  the  supreme  court  or  any  of  the  circuit 
courts  or  courts  of  common  pleas  of  this  state,  and  the  same  shall  be  conducted 
and  prosecuted  in  every  respect,  as  suits  on  sheriffs'  bonds  are  by  law  directed  to 
be  prosecuted;  and  the  court  before  whom  any  judgment  shall  be  obtained  on 
•tciom  any  *constable's  bond  as  aforesaid,  shall  from  time  to  time,  upon  due 

J  notice,  assess  the  damages  which  shall  have  been  sustained  by  any  person 
or  persons  by  reason  of  any  neglect  or  default  of  the  said  constable  in  his  official 
duties,  and  the  said  court  shall  and  may  award  execution  thereon,  with  costs: 
Provided,  the  said  assessment  do  not  exceed  the  penalty  of  the  said  bond. 

4.  Assessments  of  damages  in  and  by  this  act  directed  to  be  made  by  the 
court  shall  be  made  by  a  jury,  upon  application  of  either  party  interested,  any- 
thing in  this  act  to  the  contrary  notwithstanding. 

5.  The  name  of  the  person  or  persons  for  whose  use  the  said  bond  shall  be 
prosecuted,  shall  be  endorsed  upon  the  first  process  to  be  issued  thereon,  and 
shall  also  be  mentioned  and  stated  in  the  declaration  in  such  suit;  and  if,  in  any 
such  suit,  the  plaintiffs  shall  discontinue,  be  nonsuited  or  judgment  pass  against 
them,  the  said  person  or  persons  for  whose  use  the  said  suit  is  brought  and 
prosecuted,  and  not  the  said  township,  city  or  borough,  shall  be  liable  for  costs; 
and  it  shall  be  the  duty  of  the  sheriff  or  other  officer  to  whom  any  writ  of  exe- 
cution issued  upon  such  judgment  shall  be  directed  and  delivered,  to  make  and 
levy  the  amount  of  money  required  to  be  made  and  levied  by  the  said  writ  of 
execution,  upon  and  out  of  the  property,  real  or  personal,  as  may  be  required 
of  the  said  person  or  persons  for  whose  use  the  said  suit  is  brought  or  pro- 
secuted. 

6.  The  person  or  persons  for  whose  use  the  said  action  shall  be  brought  upon 
any  such  bond,  shall,  if  required  before  issue  joined,  give  bond  to  the  defendants 
in  the  sum  of  one  hundred  dollars,  with  sufficient  sureties,  being  freeholders  and 
residents  in  this  state,  with  condition  to  prosecute  the  said  action  with  effect,  and 
pay  costs  if  the  plaintiffs  discontinue,  be  nonsuited  or  judgment  pass  against  the 
plaintiffs;  which  bond  shall  be  filed  in  the  office  of  the  clerk  of  the  court  in 
which  such  action  shall  be  pending. 

i.  If  any  constable  hath  absconded  or  shall  abscond,  or  become  insolvent,  or 
incapable  of  doing  the  duties  of  his  said  office,  it  shall  be  lawful  for  the  court  of 
common  pleas  of  the  county  from  which  said  constable  hath  absconded  or  shall 
abscond  or  become  insolvent,  or  incapable  as  aforesaid,  on  application  for  that 
purpose,  to  authorize  the  surety  or  sureties  of  such  constable  for  the  time  being 
to  ask,  demand,  sue  for  and  recover  any  moneys  which  said  constable  could  or 
might  lawfully  demand,  levy  and  receive  by  virtue  of  any  process  of  execution 
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or  other  process  in  his  official  capacity  as  constable,  and  also  all  moneys  in  the 
hands  of  any  person  or  persons  collected  by  said  constable  on  any  execution  or 
process,  and  which  at  the  time  of  his  absconding  or  insolvency  or  incapacity  as 
aforesaid,  were  not  paid  over  to  the  plaintiff  or  person  entitled  to  the  same. 

8.  Where,  by  the  absconding,  insolvency  or  incapacity  as  aforesaid,  of  such 
constable,  executions  or  process  in  his  hands  remain  wholly  or  in  part  unexecuted, 
it  shall  be  lawful  for  the  said  surety  or  sureties  for  the  time  being,  authorized  as 
aforesaid  by  the  court  of  common  pleas,  to  apply  to  any  justice  of  the  peace  in  the 
county  where  such  judgment  was  rendered,  and  execution  issued  thereon,  for  a 
summons  in  debt  on  such  judgment  and  execution,  in  the  name  of  the  plaintiff  or 
plaintiffs  in  the  original  process  against  the  defendant  or  defendants  therein  ;  and 
the  said  suit  shall  proceed  as  in  other  cases  of  summons  in  debt,  the  said  surety 
or  sureties  always  producing  before  the  said  justice  a  transcript  of  the  judgment 
and  the  execution  or  executions  issued  thereon,  and  the  defendant  or  defendants 
may  plead  payment  or  satisfaction  of  such  judgment  or  execution,  in  part  or  whole, 
to  such  absconding,  insolvent  or  incapable  constable,  or  other  lawful  discharge  ; 
and  in  case  of  final  judgment  against  the  defendant  or  defendants,  execution  may 
be  issued  immediately  for  debt  and  costs,  but  if  the  judgment  should  be  for  the 
defendant  or  defendants,  with  costs,  the  said  surety  or  sureties  shall  pay  the 
same,  and  if  recovered  against  the  plaintiff  or  plaintiffs  named  in  the  record, 
they  may  recover  the  same  over  from  the  surety  or  sureties. 

9.  In  case  any  constable  shall  die  before  settling  up  all  executions  that  shall 
have  come  to  his  hands  by  virtue  of  his  office,  his  executors  or  administrators 
shall  and  may  have  full  power  to  collect  and  settle  up  any  execution  or  process 
remaining  unsettled  at  the  time  of  his  decease,  in  the  same  manner  as  the  surety 
or  sureties  *of  constables  in  the  preceding  sections;  and  in  case  of  the  r+19i 
neglect  or  refusal  of  the  said  executors  or  administrators  as  aforesaid,  the  L 
surety  or  sureties  of  the  said  deceased  constable  shall  have  the  same  power  to 
collect  and  settle  the  said  executions  as  mentioned  in  the  preceding  sections  of 
this  act. 

10.  All  moneys  which  maybe  recovered  or  come  to  the  hands  of  any  surety  or 
sureties,  executor  or  executors,  by  virtue  of  this  act  or  otherwise,  in  regard  to  the 
said  absconding,  insolvent,  deceased  or  incapable  constable,  shall  be  held  and 
appropriated  by  such  surety  or  sureties,  executor  or  administrator,  to  the  only 
proper  use  and  benefit  of  the  person  or  persons  who  may  have  lawful  right  thereto. 


NOTES. 

The  duties  imposed  on  a  constable  by  the  delivery  to  him  of  a  tax  warrant,  are  within  the 
condition  of  his  bond,  and  he  and  his  sureties  are  liable  for  his  neglects.     Spenc.  583. 

The  object  of  the  statute  (above  5)  being  to  relieve  the  township  from  all  liability  to  costs, 
the  plaintiff  had  leave  to  amend,  where  this  had  been  neglected,  on  terms.    3  Harr.  440. 
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Estates  in  expectancy,  sale  of,  32 
Fees  of  commissioners,                      49,  53,  59 

[See  Fees  and  Costs."] 

Index  to  be  made,  21,  22 

Joint  tenancy,  when  not,  34 

Lessee,  right  against  reversioner,  33 

Lost  conveyances,  how  supplied,  35 

Mortgages,  registering  of,  19 

to  secure  purchase  money,  56 

Oaths  by  commissioners,  54 

Possession  follows  grant  of  use,  46 

Proof  of  deed.  &c,  27 

Record  of  deeds,  9,  10 

when  evidence,  13 

not  to  be  removed,  14 

effect  of  not  making,  18 

priority  of  making,  19 

after  ten  years,  30,  31,  66 

of  powers  of  attorney,  24 

Reversions,  right  of  grantees,  33 

sale  of,  32 

Tenure  of  land,  39,  41 

Use,  grant  of,  transfers  possession,  46 

Warranty,  when  void,  16,  17 

Witnesses,  proof  by,  when,  35 

dead,  or  non-resident,  27 

Women,  married,  acknowledgment,  4 


Acknowledgment  of  deeds,  &c,  1 

in  other  counties,  2 

not  recorded  without,  3 

by  married  women,  4 

in  Bnother  state,       5,  7,  25,  26,  52,  68 

in  case  of  a  letter  of  attorney,  23 

in  foreign  country,  6,  7,  72,  73 

commissioners,  48,  59 

ambassadors,  &c,  may  take,  72 

Attorney,  letters  of,  23,  44 

Attornment,  good  without,  15 

Clerks  to  give  receipt,  11 

penalty  for  any  neglect,  12 

to  make  index,  21,  22 

Commissioners  in  this  state,  48,  5G,  58 

term  of  and  fees,  49 

official  oath,  50 

heretofore  appointed,  51 

in  other  states,  59-64 

fees,  maybe  removed,  53,  59 

may  administer  oaths,  54 

official  oath,  55 

Contingent  estates,  sale  of,  32 

Deeds,  copies  of,  45 

— — evidence,  if  acknowledged,  1 

to  be  recorded,  9,  10 

how  void,  if  not,  18 

when  original,  to  be  left  in  office,       30  i 

[See  Collusive  Judgments.    Fees  and  Costs.    Frauds  and  Perjuries.   Gaming. 
Infants.    Interest.    Mortgages.     Sale  of  Land.] 

An  Act  respecting  conveyances.     Revision — Approved  April  15,  1846.     (R.  S.  639.) 

1.  If  any  deed  or  conveyance  of  lands,  tenements,  or  hereditaments,  lying  and 
being  in  this  state,  heretofore  made  and  executed,  and  not  already  acknowledged 
or  proved  according  to  law,  or  hereafter  to  be  made  and  executed,  shall  be 
acknowledged  by  the  party  or  parties  who  shall  have  executed  it,  the  officer 
having  first  made  known  the  contents  thereof  to  the  person  making  such  acknow- 
ledgment, and  being  also  satisfied  that  such  person  is  the  grantor  mentioned  in 
said  deed,  of  all  which  the  said  officer  shall  make  his  certificate  ;  or  if  it  be  proved 
*1991  ky  one  or  more  °f  tne  subscribing  *witnesses  to  it,  that  such  party  or 

-■  parties  signed,  sealed,  and  delivered  the  same  as  his,  her,  or  their  voluntary 
act  and  deed,  before  the  chancellor  of  this  state,  or  one  of  the  justices  of  the 
supreme  court  of  this  state,  or  one  of  the  masters  in  chancery,  or  one  of  the  judges 
of  any  of  the  courts  of  common  pleas  of  this  state,  and  if  a  certificate  of  such 
acknowledgment  or  proof  shall  be  written  upon  or  under  the  said  deed  or  con- 
veyance, and  be  signed  by  the  person  before  whom  it  was  made,  then  every  such 
deed  or  conveyance,  so  acknowledged  or  proved  and  certified,  shall  be  received 
in  evidence  in  any  court  of  this  state,  as  if  the  same  were  then  and  there  produced 
and  proved. 

2.  Such  acknowledgment  or  proof  of  any  such  deed  or  conveyance  made  or  to 
be  made  before  a  judge  of  any  court  of  common  pleas,  in  any  county  of  this  state, 
whether  the  lands,  tenements,  or  hereditaments  therein  expressed,  be  situate  in 
the  said  county  or  elsewhere  in  this  state,  shall  have  the  same  construction  and 
effect,  and  be  as  good  and  available  in  law,  as  if  such  acknowledgment  or  proof 
had  been  made  before  one  of  the  justices  of  the  supreme  court  of  this  state,  or 
one  of  the  judges  of  the  court  of  common  pleas,  of  the  county  in  which  the  said 
lands,  tenements,  or  hereditaments  are  situate. 

3.  No  deed  or  conveyance  of  lands,  tenements,  or  hereditaments,  lying  and 
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being  in  this  state,  which  lias  been  made  and  executed,  and  not  already  acknow- 
ledged or  proved  according  to  law,  or  which  shall  be  made  and  executed,  shall 
be  recorded  in  the  office  of  the  clerk  of  the  court  of  common  pleas  of  the  county 
in  which  the  said  lands,  tenements,  or  hereditaments  are  situate,  unless  the  exe- 
cution of  the  same  shall  have  been  first  acknowledged,  or  proved  and  certified, 
in  the  manner  herein  directed. 

4.  No  estate  of  a  feme  covert,  in  any  lands,  tenements,  or  hereditaments,  lying 
and  being  in  this  state,  shall  hereafter  pass  by  her  deed  or  conveyance,  without  a 
previous  acknowledgment  made  by  her,  on  a  private  examination,  apart  from  her 
husband,  before  one  of  the  officers  aforesaid,  that  she  signed,  sealed,  and  delivered 
the  same  as  her  voluntary  act  and  deed,  freely  without  any  fear,  threats  or  com- 
pulsion of  her  husband,  and  a  certificate  thereof  written  on  or  under  the  said  deed 
or  conveyance,  and  signed  by  the  officer  before  whom  it  was  made  :  And  further, 
that  every  deed  or  conveyance,  so  executed  and  acknowledged  by  a  feme  covert, 
and  certified  as  aforesaid,  shall  release  and  bar  her  right  of  dower,  and  be  good 
and  effectual  to  convey  the  lands,  tenements,  or  hereditaments  thereby  intended 
to  be  conveyed :  Provided,  that  this  clause  shall  not  be  construed  to  enable  any 
feme  covert,  under  the  age  of  twenty-one  years,  to  convey  lands,  tenements,  or 
hereditaments,  or  any  right  of  dower,  interest  or  estate  therein. 

5.  If  the  party  who  shall  execute  any  deed  or  conveyance  of  lands,  tenements, 
or  hereditaments,  lying  and  being  in  this  state,  or  the  witnesses  thereto  reside  not 
in  this  state,  but  in  some  other  state  in  the  union,  or  territory  thereof,  or  in  the 
District  of  Columbia,  then  the  said  acknowledgment  or  proof,  made  before  and 
certified  by  the  chief  justice  of  the  United  States,  or  an  associate  justice  of  the 
supreme  court  df  the  United  States,  or  a  district  judge  of  the  same,  or  any  judge 
or  justice  of  the  supreme  or  superior  court  of  any  state  in  the  union,  or  territory 
thereof,  or  in  the  District  of  Columbia,  or  before  any  mayor  or  other  chief  magis- 
trate of  any  city  in  such  state,  district,  or  territory,  duly  certified,  under  the  seal 
of  such  city,  or  before  a  judge  of  any  court  of  common  pleas  of  the  state,  district, 
or  territory  in  which  such  party  or  witnesses  may  be,  shall  be  as  good  and  effectual 
as  if  such  proof  or  acknowledgment  had  been  made  before  and  certified  by  one  of 
the  officers  mentioned  in  the  first  section  of  this  act:  Provided,  that  where  the 
said  acknowledgment  or  proof  is  made  before  a  judge  of  a  court  of  common  pleas, 
in  such  state,  district  or  territory,  a  certificate  under  the  great  seal  of  the  state,  or 
under  the  seal  of  the  county  court  in  which  it  is  made,  that  he  is  such  officer, 
shall  be  deemed  sufficient  evidence  of  his  authority  for  that  purpose,  and  be  an- 
nexed to  and  recorded  with  such  deed,  acknowledgment  or  proof. 

6.  If  the  party  who  shall  execute  any  deed  or  conveyance  of  lands,  tenements, 
or  hereditaments,  lying  and  being  in  this  state,  or  the  witnesses  thereto,  reside  in 
a  foreign  kingdom,  state,  nation,  or  colony,  then  the  said  acknowledgment  or  proof, 
*made  before  any  court  of  law,  or  mayor  or  other  chief  magistrate  of  any  ■-.,.,  ~„ 
city,  borough,  or  corporation  of  the  said  foreign  kingdom,  state,  nation,  L 

or  colony,  in  which  the  said  party  or  witnesses  reside,  certified  by  the  said  court, 
mayor,  or  chief  magistrate,  in  the  manner  such  acts  are  usually  authenticated  by 
them  or  him,  shall  be  as  good  and  effectual  as  if  it  had  been  made  before  and 
certified  by  one  of  the  justices  of  the  supreme  court  of  this  state. 

7.  The  two  preceding  sections  of  this  act  shall  be  construed  to  extend  to  and 
comprehend  acknowledgments  of  deeds  or  conveyances,  which  shall  be  made  by 
femes  covert,  who  reside  out  of  this  state,  and  in  any  other  state,  district,  or  ter- 
ritory in  the  union,  or  in  any  foreign  kingdom,  state,  nation,  or  colony. 

8.  Repealed.     (See  27.) 

9.  The  clerk  of  the  court  of  common  pleas  of  the  county  shall  record,  in  large 
well-bound  books  of  good  paper  to  be  provided  for  that  purpose,  and  carefully 
preserved,  all  deeds  and  conveyances  of  lands,  tenements,  and  hereditaments,  lying 
and  being  in  the  said  county  acknowledged  or  proved,  and  certified  to  have  been 
acknowledged  or  proved  in  manner  aforesaid,  which  shall  be  delivered  to  him  to 
be  recorded ;  to  which  books  every  person  shall  have  access  at  proper  seasons, 
and  be  entitled  to  transcripts  from  the  same,  on  paying  the  fees  allowed  by  law. 
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10.  It  shall  bo  the  duty  of  the  said  clerk  to  record  in  the  said  book  without 
delay,  every  such  deed  or  conveyance,  with  the  acknowledgments,  proofs  and 
certificates,  written  on  or  under  the  same,  and  the  plats,  surveys,  schedules  and 
other  papers  therein  referred  to  and  thereto  annexed,  by  entering  them  word  for 
word  in  a  fair  hand,  noting  at  the  foot  of  each  record,  all  the  interlineations  and 
words  visibly  written  on  erasures,  omitting  however,  to  enter  in  the  record  the 
erasures  and  obliterations,  and  mentioning  in  the  margin  or  at  the  foot  of  such 
record,  the  day  of  the  month  and  the  year  when  the  said  deed  or  conveyance  was 
delivered  to  him  or  brought  to  his  office  to  be  recorded. 

11.  The  said  clerk  shall  give  a  receipt  to  the  person  who  shall  bring  any  such 
deed  or  conveyance,  mentioning  therein  the  time  when  it  was  delivered  to  him  or 
brought  to  his  office  to  be  recorded,  its  date,  the  names  of  the  parties  to  it,  and 
the  place  where  the  lands,  tenements,  or  hereditaments  therein  specified  are 
situate;  that  the  said  clerk  shall  certify  on  or  under  such  deed  or  conveyance  the 
day  of  the  month  and  year,  when  he  received  it,  and  the  name  or  number  of  the 
book,  and  page  or  pages  in  which  it  is  recorded,  and  shall,  when  recorded,  deliver 
it  to  the  party  entitled  to  it,  or  his  order. 

12.  If  any  clerk  shall  neglect  or  refuse  to  perform  any  service  or  duty  required 
of  him  by  this  act,  he  shall  for  every  neglect  or  refusal,  forfeit  and  pay  two  hun- 
dred dollars,  to  be  recovered  with  costs  by  action  of  debt  by  the  county  collector, 
and  paid  to  the  treasurer  of  this  state  for  the  use  of  the  state;  and  shall  also  be 
liable  for  all  damages  which  the  party  aggrieved  may  have  sustained  by  reason  of 
the  non-performance  of  such  service  or  duty. 

13.  The  record  aforesaid  of  such  deed  or  conveyance,  and  the  transcript  of  such 
record,  certified  to  be  a  true  transcript  by  the  said  clerk  in  whose- office  the  record 
is  kept,  shall  be  received  in  evidence  in  any  court  of  this  state,  and  be  as  good, 
effectual  and  available  in  law,  as  if  the  original  deed  or  conveyance  were  then  and 
there  produced  and  proved,  and  the  record  and  transcript  of  the  record  of  such 
deeds  and  conveyances,  as  have  heretofore  been  recorded  in  the  office  of  the  secre- 
tary of  state  made  by  him,  shall,  in  like  manner  be  received  in  evidence,  and  be 
as  effectual  and  available  as  if  the  original  were  produced  and  proved. 

14.  No  record  shall  be  removed,  by  writ  of  subpoena  or  otherwise,  before  any 
court  out  of  the  county  in  which  such  record  is  kept,  where  a  transcript  thereof 
may  be  given  in  evidence. 

15.  Every  grant  or  conveyance  of  messuages,  lands,  tenements  and  heredita- 
ments, or  of  rent,  or  of  the  reversion  or  remainder  of  messuages,  lands,  tene- 
ments and  hereditaments  shall  be  good  and  effectual  without  attornment  of  the 
tenant;  but  no  tenant,  who,  before  notice  of  such  grant  or  conveyance  shall  have 
paid  the  rent  to  the  grantor,  shall  be  prejudiced  or  suffer  any  damage  by  such 
payment. 

^-.g.-,       *16.  A  warranty  made  by  tenant  for  life  of  lands,  tenements,  or  here- 
J  ditaments,  which  shall  descend  or  come  to  any  person  in  reversion  or 
remainder,  shall  be  inoperative  and  void. 

17.  A  collateral  warranty,  which  shall  be  made  of  lands,  tenements  or  here- 
ditaments, by  an  ancestor,  who  at  the  time  of  making  it,  hath  no  estate  of  inherit- 
ance in  possession  therein,  shall  be  inoperative  and  void  against  his  heirs. 

18.  Every  deed  or  conveyance  of  or  for  any  lands,  tenements  or  heredita- 
ments, to  any  purchaser  of  the  same  which  shall  have  been  made  and  executed 
since  the  first  day  of  January,  in  the  year  of  our  Lord  one  thousand  eight  hun- 
dred and  twenty-one,  or  which  shall  hereafter  be  made  and  executed,  shall  be 
void  and  of  no  effect  against  a  subsequent  judgment  creditor  or  bona  fide  pur- 
chaser or  mortgagee  for  a  valuable  consideration,  not  having  notice  thereof, 
unless  such  deed  or  conveyance  shall  be  acknowledged  or  proved  and  recorded, 
or  lodged  for  that  purpose  with  the  clerk  of  the  court  of  common  pleas  of  the 
county  in  which  such  lands,  tenements  and  hereditaments  are  situated,  within 
fifteen  days  after  the  time  of  signing,  sealing  and  delivering  the  same :  Provided 
nevertheless,  that  such  deed  or  conveyance  shall,  as  between  the  parties  and  their 
heirs,  be  valid  and  operative. 
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19.  It  shall  he  the  duty  of  the  clerks  of  the  courts  of  common  pleas,  in  this 
state,  to  register  or  record  deeds  and  mortgages,  or  conveyances  in  the  nature 
thereof,  in  the  order  they  shall  receive  them  ;  but  if  two  or  mure  deeds,  mort- 
gagee or  conveyances,  of  or  for  the  same  lands,  tenements  or  hereditaments,  shall 
be  offered  to  or  come  to  the  hands  of  the  clerk,  at  one  and  the  same  time,  to  be 
recorded,  then  it  shall  be  the  duty  of  the  said  clerk  to  register  or  record  the  same 
according  to  the  priority  of  their  dates. 

20.  Whenever  lands,  tenements  or  hereditaments,  lying  and  being  in  this  state, 
are  or  shall  be  sold  ami  conveyed,  and  a  mortgage  is  given  by  the  purchaser  or 
purchasers  at  the  same  time,  on  the  land  sold,  to  secure  the  payment  of  the  pur- 
chase money  or  any  part  thereof,  such  mortgage  shall  be  preferred  to  any  pre- 
vious judgment  which  may  have  been  obtained  against  such  purchaser  or  pur- 
chasers. 

21.  In  case  it  is  not  already  done,  the  clerks  of  the  several  counties  in  this 
state  be  hereby  authorized  and  directed  to  provide,  at  the  expense  of  their  re- 
spective counties,  a  book  or  books,  and  to  make  and  therein  to  enter  an  index  in 
alphabetical  order,  to  all  the  books  of  record  of  deeds  in  their  respective  offices, 
distinguishing  the  book  in  which  each  deed  is  recorded,  which  index  shall  con- 
tain the  names  of  the  several  grantors  and  grantees ;  and  in  case  the  deed  be  made 
by  a  sheriff,  the  name  of  such  sheriff,  and  the  name  of  the  defendant  or  defendants 
mentioned  in  the  execution,  by  virtue  of  which  the  sale  was  made;  and  if  by 
executors  or  administrators,  the  name  of  each  executor  or  administrator  and  the 
testator  or  intestate  ;  and  if  by  attorney  or  attorneys,  the  name  of  such  attorney 
or  attorneys  and  his  or  their  constituents ;  and  if  by  commissioners  under  a  law 
of  this  state,  or  appointed  by  an  order  of  any  of  the  courts  of  this  state,  the  name 
of  such  commissioner  and  the  person  or  persons  whose  estate  has  been  conveyed  ; 
for  which  service  such  clerk  shall  be  allowed  twenty-five  cents  for  every  hundred 
names  so  indexed,  to  be  paid  by  the  county  collector,  upon  performance  of  such 
services  to  the  satisfaction  of  the  board  of  chosen  freeholders,  certified  by  the 
director  of  such  board. 

22.  The  clerks  of  the  several  counties  in  this  state,  shall  make  an  index  of  all 
deeds  hereafter  recorded  in  their  respective  offices,  in  the  manner  hereinbefore 
directed. 

Supplement.     Approved  March  1.  1840.     (Pam.  238.) 

23.  Sec.  1.  If  the  execution  of  any  letter  of  attorney,  for  the  sale,  conveyance, 
assurance,  acquittance,  or  release  of  any  lands,  tenements,  or  hereditaments, 
heretofore  made  and  executed,  shall  have  been  or  shall  be  acknowledged  or 
proved,  and  such  acknowledgment  or  proof  certified  in  the  manner  prescribed  for 
the  acknowledgment  and  proof  of  deeds  of  conveyances  of  lands,  tenements,  or 
hereditaments,  by  the  act  to  which  this  is  a  supplement,  then  that  every  such 
♦power  of  attorney  shall  be  received  in  evidence  in  any  court  of  this  state,  r-t,  9r 
as  if  the  same  was  then  and  there  produced  and  proved.  L 

24.  Sec.  2.  All  such  powers  of  attorney,  being  so  acknowledged,  or  proved 
and  certified,  shall  and  may  be  recorded  in  the  same  manner  as  is  now  prescribed 
by  law  for  recording  deeds  of  conveyance  of  lands,  tenements,  or  hereditaments; 
and  that  the  record  of  any  such  letter  of  attorney,  heretofore  made  and  executed, 
and  acknowledged  or  proved,  and  certified  and  recorded  as  aforesaid,  or  here- 
after to  be  made  and  executed  and  acknowledged,  or  proved  and  certified  and 
recorded  as  aforesaid,  and  the  transcript  thereof,  duly  certified  by  the  proper 
officer,  shall  be  received  in  evidence  in  any  court  of  this  state,  and  have  the 
same  effect  as  if  the  original  letter  of  attorney  was  then  and  there  produced 
and  proved. 

Supplement.     Approved  February  16,  1850.     (Pam.  16.) 

25.  Sec.  1.  If  the  party  who  shall  execute  any  deed  or  conveyance  of  lands, 
tenements,  or  hereditaments,  lying  and  beiug  in  this  state,  or  any  other  instru- 
ment of  writing  under  seal  required  or  authorized  by  the  laws  of  this  state  to  be 
acknowledged  or  proved,  or  the  witnesses  thereto  reside  not  in  this  state,  but  in 
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some  other  of  the  United  States,  then  the  acknowledgment  or  proof  of  any  such 
deed,  conveyance,  or  instrument  of  writing,  taken  or  made  before,  and  certified 
by  a  judge  or  justice  of  any  district  or  circuit  court,  or  the  chancellor  of  the 
state  in  which  such  party  or  witnesses  may  be,  in  the  manner  directed  by  the 
laws  of  this  state,  shall  have  the  same  force  and  effect,  and  be  as  good  and 
available  in  law,  as  if  such  acknowledgment  or  proof  had  been  made  before  one 
of  the  justices  of  the  supreme  court  of  this  state. 

26.  Sec.  2.  The  foregoing  section  shall  be  construed  to  extend  to,  and  com- 
prehend acknowledgments  of  deeds  and  conveyances  which  shall  be  made  by 
femes  covert  who  reside  out  of  this  state,  and  in  any  other  of  the  United  States. 

Supplement.     Approved  March  7,  1850.     (Pam.  273.) 

27.  Sec.  1.  If  the  grantor  of  any  deed  or  conveyance  of  lands,  tenements,  or 
hereditaments,  lying  or  being  in  this  state,  heretofore  made  and  executed,  and 
not  already  acknowledged  or  proved  according  to  law,  or  hereafter  to  be  made 
and  executed,  and  is  not  acknowledged  or  proved  according  to  law,  and  the 
subscribing  witnesses  thereto  be  dead,  or  of  unsound  mind,  or  resident  without 
the  United  States  of  America,  it  shall  be  lawful  to  prove  such  deed  or  convey- 
ance before  the  circuit  court  of  the  county  in  which  such  lands,  tenements,  or 
hereditaments  are  situate,  by  proving  the  handwriting  of  such  witnesses  to  the 
full  satisfaction  of  said  court;  which  proof  shall  be  certified  on  or  under  such  deed 
or  conveyance  in  open  court,  by  the  judge  holding  the  same;  and  such  deed  or 
conveyance,  so  proved  and  certified,  shall  be  recorded  by  the  clerk  of  the  court 
of  common  pleas  of  the  county  in  which  such  proof  shall  be  made  ;  and  the  said 
deed  or  conveyance,  and  the  record  thereof,  shall  be  received  in  evidence,  and 
shall  have  the  same  force  and  effect,  but  none  other,  as  other  deeds  or  convey- 
ances, and  the  records  thereof,  when  acknowledged  or  proved  by  the  grantors  or 
witnesses:  Provided,  that  before  any  deed  or  conveyance  shall  be  proved  as 
aforesaid,  notice  of  the  application  to  said  circuit  court  for  that  purpose,  de- 
scribing the  same,  and  describing  the  lands,  tenements,  or  hereditaments  con- 
tained therein,  and  the  time  and  place  of  such  application,  shall  be  given  by 
advertisements,  signed  by  the  person  or  persons  making  such  application,  and 
set  up  in  five,  at  least,  of  the  most  public  places  in  said  county,  one  of  which 
shall  be  set  up  in  the  city  or  township  in  which  such  lands,  tenements,  or  here- 
ditaments are  situate,  at  least  three  calendar  months  before  making  such  appli- 
cation; and  also,  by  a  publication,  for  at  least  six  weeks  successively,  in  some 
newspaper  printed  in  said  county,  if  any  be  printed  therein,  and  if  not,  then  in 
some  newspaper  circulating  therein,  and  printed  in  an  adjacent  county ;  and  due 
proof  of  such  notice  shall  be  made  to  the  said  court,  and  certified  by  said  judge, 
in  the  aforesaid  certificate  of  proof:  And  provided  also,  that  no  deed  or  con- 
veyance shall  be  proved,  as  aforesaid,  when  any  objection  to  the  execution 
*19P1  tnere°f  shall  be  made  at  the  time  appointed  for  making  *such  applica- 

J  tion  as  aforesaid,  or  other  future  time  appointed  therefor  by  rule  or  order 
of  said  court,  by  or  in  behalf  of  any  person  claiming  any  legal  or  equitable 
interest  in  the  said  lands,  tenements,  or  hereditaments.     (See  31.) 

28.  Sec.  2.  It  shall  be  lawful  for  either  party,  in  any  cause  pending  in  any 
court  of  law  or  equity  in  this  state,  to  give  the  opposite  party,  his,  her,  or  their 
attorney  or  solicitor,  notice  in  writing,  at  least  ten  days  before  the  time  ap- 
pointed for  the  trial  or  hearing  of  said  cause,  that  he,  she,  or  they  will  be  required, 
at  such  trial  or  hearing,  to  produce  the  original  instead  of  the  record  of  any  deed 
or  conveyance  of  any  lands,  tenements,  or  hereditaments,  which  he,  she,  or  they 
may  think  proper  to  offer  or  introduce  in  evidence;  and  in  case  of  such  notice, 
no  record  of  such  deed  or  conveyance  shall  be  received  in  evidence  until  satis- 
factory proof  by  the  oath  or  affirmation  of  the  party  offering  said  record  in 
evidence,  or  other  person  or  persons,  shall  be  made  to  the  court  or  officer  before 
whom  such  record  may  be  offered,  that  the  original  hath  been  lost,  or  uninten- 
tionally destroyed,  or  that,  after  having  made  diligent  search  and  inquiry,  such 
party  hath  been  unable  to  find  said  original. 
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29.  Sec.  3.  The  eighth  section  of  the  act  to  which  this  is  a  supplement,  and 
such  Other  parts  thereof,  and  of  other  acts  as  may  be  inconsistent  with  this  act, 
shall  be,  and  the  same  are  hereby  repealed;  and  that  this  act  shall  take  effect 
immediately. 

Supplement.     Approved  March  25,  1852.     (Pam.  404.) 

30.  Sec.  1.  When  any  deed  or  conveyance,  hereafter  recorded  in  any  office 
in  this  state,  shall  not  be  recorded  within  ten  years  after  the  date  thereof,  such 
record,  or  any  copy  thereof,  shall  not  be  evidence  in  any  court  or  proceeding, 
but  shall  have  the  effect  of  giving  notice  of  the  contents  thereof  to  all  subse- 
quent purchasers,  in  the  same  manner,  and  no  other,  as  before  the  passage  of 
this  act;  and  the  clerk  or  officer  recording  such  deed  left  for  that  purpose,  more 
than  ten  years  after  its  date,  shall  file  the  original  thereof  in  his  office,  and  there 
carefully  keep  the  same,  and  not  suffer  the  same  to  go  out  of  his  office  or  pos- 
session, on  any  pretext  whatever,  except  when  the  same  may  be  required  to  be 
produced  by  process  out  of  some  competent  court,  in  which  case  it  shall  be  taken 
only  by  such  clerk  or  his  deputy,  and  by  him  returned  to  said  office:  Provided, 
that  no  such  deed  shall  be  recorded  unless  first  properly  proved  or  acknowledged ; 
and  a  copy  of  such  deed,  so  fded,  duly  certified,  with  copies  of  the  certificates  of 
proof  or  acknowledgment  by  the  clerk  in  whose  office  it  is  filed,  under  his  hand 
and  seal,  may  be  recorded  in  any  other  proper  office  in  this  state,  in  the  same 
manner  as  the  original  deed  might  have  been  ;  and  such  record  shall  be  available 
and  sufficient  for  notice  only.     (See  63.) 

31.  Sec.  2.  The  last  proviso  in  the  first  section  of  the  act,  approved  the 
seventh  day  of  March,  eighteen  hundred  and  fifty,  entitled,  "A  supplement  to 
the  act  entitled,  an  act  respecting  conveyances,"  approved  April  fourteenth, 
eighteen  hundred  and  forty-six,  be,  and  the  same  is  hereby  repealed ;  and  that 
all  deeds  proved  according  to  the  provisions  of  that  section,  when  recorded, 
shall  be  filed  and  kept  as  deeds  recorded  ten  years  after  the  date  thereof  are 
herein  directed  to  be  kept,  and  copies  thereof  may,  for  the  purpose  of  notice,  be 
recorded  in  like  manner;  and  that  when  any  copy  of  a  deed  may  be  offered  in 
evidence,  after  notice  to  produce  the  original,  as  provided  for  in  the  second  sec- 
tion of  the  above  mentioned  act,  approved-  March  seveuth,  eighteen  hundred 
and  fifty,  the  court  before  whom  such  copy  is  offered  as  evidence  shall  deter- 
mine, according  to  the  circumstance  and  situation  of  the  parties,  whether  such 
diligent  search  and  iuquiry  for  the  original  has  been  made,  as  is  required  in  such 
second  section. 

An  Act  to  authorize  the  transfer  of  estates  in  expectancy.     Approved  March  14,  1851. 

(Pam.  282.) 

32.  Sec.  1.  From  and  after  the  passing  of  this  act,  any  person  may  devise,  or 
may  convey,  assign,  or  charge,  by  any  deed,  any  such  contingent  or  executory 
interest,  right  of  entry  for  condition  broken,  or  other  future  estate  or  interest  in 
♦expectancy,  as  he  may  now  or  shall  hereafter  be  entitled  to,  or  pre-  ^^u 
sumptively  entitled  to,  in  any  lands,  tenements,  or  hereditaments,  or  any  L 
part  of  such  right,  estate,  or  interest,  respectively,  although  the  contingency  on 
which  such  right,  estate,  or  interest  are  to  vest  may  not  have  happened ;  and 
every  person  to  whom  any  such  interest,  right  or  estate  shall  be  devised,  con- 
veyed, or  assigned,  his  heirs  and  assigns,  shall,  on  the  happening  of  such  contin- 
gency, be  entitled  to  stand  in  the  place  of  the  person  by  whom  the  same  shall 
be  devised,  conveyed,  or  assigned,  his  heirs  or  assigns,  and  to  have  the  same 
interest,  right,  or  estate,  or  such  part  thereof,  as  shall  be  devised,  conveyed,  or 
assigned  to  him,  and  the  same  actions,  suits,  and  remedies  therefor  as  the  per- 
son originally  entitled  thereto,  or  his  heirs  would  then  have  been  entitled  to,  if 
no  conveyance,  devise,  assignment,  or  other  disposition  thereof  had  been  made : 
Provided,  that  no  person  shall  be  empowered  by  this  act  to  dispose  of  any  ex- 
pectancy which  he  may  have  as  heir  of  a  living  person,  for  any  contingent  estate 
or  expectancy  where  the  contingency  is  as  to  the  person  in  whom,  or  in  whose 
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heirs,  the  same  may  vest,  nor  any  estate,  right,  or  interest  to  which  he  may  be- 
come entitled  under  any  deed  to  be  thereafter  executed,  or  under  the  will  of  any 
living  person :  And  provided  also,  that  no  chose  in  action  shall  by  this  act  be 
made  assignable  at  law,  and  that  nothing  in  this  act  contained  shall  render  any 
contingent  estate,  or  other  estate  or  expectancy,  therein  mentioned,  liable  to  be 
levied  upon  and  sold  by  virtue  of  any  execution. 

An  Act  enabling  grantees  of  reversions  and  lessees  mutually  to  avail  themselves  of  cove- 
nants and  conditions.    Passed  November  10,  1797.     (R.  S.  648.) 

33.  Sec.  1.  All  persons,  and  bodies  politic  and  corporate,  being  grantees  or 
assignees  of  any  lands,  tenements  or  hereditaments,  let  to  lease,  or  of  the  rever- 
sions thereof  from  any  person  or  persons,  and  the  heirs,  executors,  administrators, 
successors  and  assigns,  of  such  grantees  or  assignees,  shall  have  and  enjoy  the 
like  advantages  against  the  lessees,  their  executors,  administrators  and  assigns, 
by  entry  for  non-payment  of  rent,  or  for  waste  or  other  forfeitures ;  and  also  shall 
have  and  enjoy  all  the  covenants,  conditions  and  agreements,  contained  in  the 
indentures  of  their  said  leases,  demises  or  grants,  against  the  said  lessees,  their 
executors,  administrators  and  assigns,  as  the  said  lessors  themselves,  or  their 
heirs,  ought  or  might  have  had  or  enjoyed  at  any  time  or  times. 

Sec.  2.  All  lessees  of  any  lands,  tenements  or  hereditaments,  for  a  term  of 
years,  life  or  lives,  their  executors,  administrators  and  assigns,  shall  have  the  like 
action  and  advantage  against  all  persons,  and  bodies  politic  and  corporate,  their 
heirs,  successors  and  assigns,  who  have  or  shall  have  any  gift  or  grant  of  the 
reversion  of  the  said  lands,  tenements  or  hereditaments  so  let,  or  any  part  thereof, 
for  any  condition,  covenant  or  agreement,  contained  in  the  indentures  of  their 
lease  or  leases,  as  the  same  lessees,  or  any  of  them,  ought  or  might  have  had 
against  the  said  lessors  and  their  heirs,  all  benefit  and  advantage  of  recoveries 
in  value,  by  reason  of  any  warranty  in  deed  or  in  law,  only  excepted. 

An  Act  respecting  joint  tenants  and  tenants  in  common.     Passed  February  4,  1812. 

(R.  S.  650.) 

34.  No  estate,  after  the  passing  of  this  act,  shall  in  this  state  be  considered  and 
adjudged  to  be  an  estate  in  joint  tenancy,  except  it  be  expressly  set  forth  in  the 
grant  or  devise  creating  such  estate,  that  it  is  the  intention  of  the  parties  to 
create  an  estate  in  joint  tenancy  and  not  an  estate  of  tenancy  in  common,  any 
law,  usage  or  decision  heretofore  made  to  the  contrary  notwithstanding. 

An  Act  for  the  relief  of  persons  who  have  lost  their  deeds  and  other  instruments  of  writing 
containing  the  title  of  their  lands.     Passed  October  3,  1782.     (R.  S.  655.) 

35.  Sec.  1.  Every  person  who  has  lost,  or  may  hereafter  lose  his  deeds,  or 
other  instruments  of  writing,  containing  the  title  of  his  lauds,  by  the  devastation 
of  the  enemy,  or  other  unavoidable  accident,  and  shall  be  desirous  of  having  the 
said  land  assured  to  him,  in  manner  hereinafter  directed  in  this  act,  shall  make 
out,  or  cause  to  be  made  out,  an  exact  survey  of  the  lands  or  premises,  the  title 
deeds  or  conveyances  for  which  may  have  been  lost  as  aforesaid,  containing  the 
*19S1  *courses>  distances  and  boundaries  thereof,  or  an  attested  copy  of  the 

-■  original  survey  and  boundaries,  extracted  out  of  the  public  records,  and 
shall  produce  the  same  to  the  supreme  court  of  this  state,  having  previously 
advertised  the  purport  of  his  application,  for  at  least  three  months,  in  one  of 
the  public  newspapers  of  this  state,  and  also,  for  the  same  time,  in  at  least  three 
of  the  most  public  places  in  the  county  where  the  lands  or  premises,  the  title  or 
conveyance  of  which  may  have  been  lost  as  aforesaid,  are  situated,  and  shall,  by 
evidence,  prove  to  the  satisfaction  of  the  court,  or  in  case  of  the  death  of  the 
witnesses,  or  their  having  joined  the  enemy,  and  that  no  other  evidence  can  be 
procured  on  oath  or  affirmation  before  the  said  court,  declare,  that  he  or  his 
ancestors  were  possessed  of  a  legal  conveyance  therefor  duly  executed,  and  that 
the  same  was  lost  or  destroyed  by  the  enemy,  or  by  other  unavoidable  accident, 
together  with  the  time  and  manner  of  the  loss  or  destruction  of  the  same,  and 
that  the  evidences  or  witnesses  to  the  said  deeds  or  conveyances  are  dead,  or 
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have  joined  the  enemy,  or  cannot  be  procured,  to  the  best  of  his  knowledge  and 
belief;  and  shall  also  prove  by  the  testimony  of  one  or  more  credible  witnesses, 
thai  he,  the  said  applicant,  had  peaceable  possession  of  the  said  lands  and  pre- 
mises, previous  to  the  time  when  the  deeds  or  conveyances  for  the  same,  are 
alleged  to  have  been  lost  or  destroyed  :  Provided  always,  that  if,  through  the 
obstinacy  of  any  person  claiming  or  possessing  lands  adjoining  to  the  premises 
of  the  persons  claiming  the  benefit  of  this  act,  it  shall  be  found  impracticable  to 
obtain  an  exact  survey,  containing  the  courses,  boundaries  and  distances  to  be 
presented  to  the  court  as  aforesaid,  it  shall  be  sufficient  to  produce  the  exact 
boundaries  only,  attested  by  proper  evidence,  or  authenticated  on  the  oath  or 
affirmation  of  the  applicant. 

3fi.  Sec.  2.  The  said  court  shall,  thereupon,  cause  proclamation  to  be  made 
in  open  court,  for  two  terms  successively,  of  the  purport  of  the  application  so 
made  as  aforesaid,  that  if  any  person  or  persons  have  any  objection,  or  can  show 
any  cause  why  the  said  survey  and  testimony,  produced  as  aforesaid,  should  not 
be  recorded,  or  why  the  request  of  the  said  applicant  should  not  be  granted, 
such  person  or  persons  may  appear  and  support  the  same,  at  least  within  the 
third  term  after  application  has  been  made  as  aforesaid. 

37.  Sec.  3.  The  said  court  shall,  and  they  are  hereby  authorized  and  required, 
if  no  sufficient  objection  appear,  and  if  the  survey  so  produced,  and  the  evidence 
and  testimony  so  given,  shall,  in  the  judgment  of  the  said  court,  be  sufficient  to 
entitle  the  applicant  to  the  relief  intended  to  be  given  by  this  act,  to  give  judg- 
ment accordingly,  and  thereupon  to  order  the  said  survey  and  testimony  to  be 
filed  and  entered  in  the  minutes  of  the  said  court,  a  copy  of  which  minutes,  signed 
by  the  clerk  of  the  said  court,  and  under  the  seal  of  the  same,  shall  be  good  and 
available  in  law,  to  assure  the  lands  and  premises  so  surveyed  and  entered,  and  to 
vest  the  same  in  the  said  applicant,  as  fully,  amply  and  effectually,  to  all  intents 
and  purposes  whatsoever,  as  he  was,  or  would  have  been  vested  with  the  same,  in 
virtue  of  any  conveyance,  lost  or  destroyed  in  manner  aforesaid,  which  said 
minutes  may,  at  any  time  after  the  same  is  obtained  by  the  applicant,  be  entered 
on  the  public  records  of  this  state. 

38.  Sec.  4.  The  chief  justice,  or  either  of  the  justices  of  the  supreme  court, 
shall  be  and  hereby  is  authorized  and  required,  on  application  to  him  made  for 
that  purpose,  to  issue  a  writ  of  subpoena,  to  compel  the  attendance  of  witnesses, 
to  prove  the  facts  set  forth  by  any  person  applying  for  the  relief  intended  by 
this  act,  in  like  manner  as  in  other  cases  in  the  usual  course  of  law. 

An  Act  concerning  tenures.     Passed  February  18,  1795.     (R.  S.  671.) 

39.  Sec.  1.  It  shall  for  ever  hereafter  be  lawful  for  every  freeholder  to  give, 
sell,  or  alien  the  lands  or  tenements  whereof  he  or  she  is,  or  at  any  time  hereafter 
shall  be  seized  in  fee  simple,  or  any  part  thereof,  at  his  or  her  pleasure,  so  always 
that  the  purchaser  shall  hold  the  lands  or  tenements,  so  given,  sold,  or  aliened,  of 
the  chief  lord,  if  there  be  any,  of  the  same  fee,  by  the  same  services  and  customs, 
by  which  the  person  or  persons  making  such  gift,  sale,  or  alienation,  before  held 
the  same  lands  or  tenements;  and  if  such  freeholder  give,  sell,  or  alien  a  part 
♦only  of  such  lands  or  tenements  to  any,  the  feoffee  or  alienee  shall  im-  ^.^ 
mediately  hold  such  part  of  the  chief  lord,  and  shall  be  forthwith  charged  L 
with  the  services  for  so  much  as  pertains,  or  ought  to  pertain,  to  the  said  chief 
lord,  for  the  same  parcel,  according  to  the  quantity  of  the  land  or  tenement  so 
given,  sold,  or  aliened;  and  so,  in  this  case,  the  same  part  of  the  service  shall 
remain  to  the  lord  to  be  taken  by  the  hands  of  the  feoffee  or  alienee,  for  which 
he  or  she  ought  to  be  attendant  and  answerable  to  the  same  chief  lord,  according 
to  the  quantity  of  the  land  or  tenement  given,  sold  or  aliened,  for  the  parcel  of 
the  service  so  due. 

40.  Sec.  2.  All  wardships,  liveries,  primer  seizins,  and  ousterlemains,  values, 
and  forfeitures  of  marriage,  by  reason  of  any  tenure  by  knights  service,  and  all 
mean  rates,  and  all  other  gifts,  grauts,  and  charges  incident  or  arising  for  or  by 
reason  of  wardships,  liveries,  primer  seizins,  or  ousterlemains,  shall  be,  and  hereby 


138  CONVEYANCES. 

are  declared  to  be  taken  away  and  discharged,  from  the  twelfth  day  of  March,  in 
the  year  of  our  Lord  one  thousand  six  hundred  and  sixty-four;  and  that  all  fines 
for  alienations,  seizures,  and  pardons  for  alienations,  tenure  by  homage,  and  all 
charges  incident  or  arising  for  or  by  reason  of  wardship,  livery,  primer  seizin, 
ousterlemain,  or  tenure  by  knights  service,  escuage,  and  also  relief,  and  aid  pur 
file  marrier,  and  pur  fair  fitz  chivalier,  and  all  other  charges  incident  thereunto, 
shall  be,  and  hereby  are  likewise  declared  to  be  taken  away  and  discharged,  from 
the  said  twelfth  day  of  March,  in  the  year  of  our  Lord  one  thousand  six  hundred 
and  sixty-four;  and  that  all  tenures  by  knights  service,  and  by  knights  service  iu 
eapite,  and  by  socage  in  capite,  and  the  fruits  and  consequents  thereof  happened, 
or  which  shall  or  may  hereafter  happen,  or  arise  thereupon  or  thereby,  shall  be, 
and  hereby  are  declared  to  be  taken  away,  discharged,  and  forever  abolished. 

41.  Sec.  3.  All  tenures  of  any  honors,  manors,  lands,  tenements,  or  heredita- 
ments, or  of  any  estate  of  inheritance  at  the  common  law,  held  either  of  the  king, 
or  of  any  other  person  or  persons,  bodies  politic  or  corporate,  at  any  time  before 
the  fourth  day  of  July,  in  the  year  of  our  Lord  one  thousand  seven  hundred  and 
seventy-six,  are  hereby  declared  to  be  turned  into  free  and  common  socage,  to  all 
intents  and  purposes,  and  shall  be  construed,  adjudged,  and  deemed  to  be  free 
and  common  socage  from  the  time  of  the  creation  thereof,  and  for  ever  thereafter; 
and  that  the  same  honors,  manors,  lands,  tenements,  and  hereditaments,  shall  for 
ever  hereafter  stand  and  be  discharged  of  all  tenure  by  homage,  escuage,  voyages 
royal,  and  charges  for  the  same,  wardship  incident  to  tenure  by  knights  service, 
and  values  and  forfeitures  of  marriage,  and  all  other  charges  incident  to  tenure 
by  knights  service,  and  of  and  from  relief,  aid  pur  file  marrier  and  aid  pur  fair 
fitz  chivalier. 

42.  Sec.  4.  All  conveyances  and  devises  of  any  manors,  lands,  tenements,  or 
hereditaments,  at  any  time  heretofore  made,  shall  be  expounded  to  be  of  such 
effect,  as  if  the  same  manors,  lands,  tenements,  or  hereditaments  had  been  then 
held,  and  continued  to  be  holden,  in  free  and  common  socage  only. 

Sec.  5.  Provided,  this  act,  or  any  thing  herein  contained,  shall  not  take  away, 
nor  be  construed  to  take  away  or  discharge,  any  rents  certain,  or  other  services 
incident  or  belonging  to  tenure  in  common  socage,  due,  or  to  grow  due  to  this 
state,  or  any  mean  lord,  or  other  private  person,  or  the  fealty  or  distresses  inci- 
dent thereunto. 

43.  Sec.  6.  The  tenure  upon  all  gifts,  grants,  or  conveyances,  heretofore  made 
or  hereafter  to  be  made,  of  any  manors,  lands,  tenements  or  hereditaments,  of  any 
estate  of  inheritance,  by  any  letters  patent  under  the  great  seal  of  this  state,  or  in 
any  other  manner  by  this  state,  or  the  legislature  thereof,  or  by  the  commissioners 
or  agents  of  forfeited  estates,  or  other  lawful  and  competent  authority  under  this 
state,  or  the  legislature  thereof,  shall  be  and  remain  allodial,  and  not  feudal ; 
and  shall  for  ever  hereafter  be  taken  and  adjudged  to  be  and  continue  in  free  and 
pure  allodium  only,  and  shall  be  for  ever  discharged  of  all  wardship,  value,  and 
forfeiture  of  marriage,  livery,  primer  seizin,  ousterlemain,  relief,  aid  pur  file  mar- 
rier, aid  pur  fair  fitz  chivalier,  rents,  renders,  fealty,  and  all  other  services  what- 
soever. 

*1301  *"^n  "^ct  ^or  confirming  of  conveyances  of  lands,  made  and  to  be  made  by  wills  and 
J       powers  of  attorney,  and  declaring  what  exemplifications  of  records  and  oilier  things 
shall  be  holden  and  received  for  good  evidence  of  estates  of  inheritance,  and  for  transfer- 
ring of  uses  into  possession.     Passed  the  17th  of  March,  1713-14.     (R.  S.  635.) 

[For  preamble  and  the  first  four  sections,  see  Wills.] 

44.  Sec.  5.  All  deeds,  grants,  sales,  leases,  assurances,  or  other  conveyances 
whatsoever,  heretofore  made  by  virtue  of  letters  of  agency,  powers  of  attorney,  or 
other  powers  or  authorities  whatsoever,  that  have  been  entered  on  the  public  books 
of  records  of  this  province,  or  the  public  books  of  records  of  the  eastern  or  western 
divisions  thereof,  whereby  any  lands,  tenements  or  hereditaments,  whatsoever, 
within  this  province,  have  been  granted,  sold,  conveyed,  assured,  released  or  trans- 
ferred, to  any  person  or  persons,  pursuant  to  such  powers,  and  authorities,  what- 
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soever,  shall  be,  and  are  hereby  declared,  as  good,  valid  and  sufficient  title  in  the 
law,  to  all  intents,  constructions  and  purposes  whatsoever,  unto  the  said  grantees, 
and  to  their  heirs  and  assigns,  as  if  the  constituent  or  constituents  had  then  and 
there  sold  and  conveyed  the  land  or  lands,  and  had  executed  deeds  (according  to 
the  true  intent  and  meaning  of  such  grants,  deeds  or  conveyances),  which  said 
grants,  deeds  or  conveyances  shall  be  of  force  against,  conclude  and  bind  all  and 
every  the  constituents,  employers,  grantors  of  such  powers  and  authorities,  and 
their  and  all  and  every  of  their  heirs,  and  all  and  every  other  person  or  persons 
claiming  or  to  claim  estate  from  or  under  them,  or  any  of  them,  severally  and 
respectively;  and  all  lands,  tenements,  or  other  hereditaments,  that,  for  the  time 
to  come,  shall  be  sold,  conveyed  or  disposed  of,  by  virtue  of  such  powers  or 
authorities  as  aforesaid,  such  powers  shall  be  first  proved  and  entered  upon  the 
public  records,  after  which  all  grants  and  conveyances  made  pursuant  to  the 
powers  thereby  granted,  shall  be  deemed,  taken  and  esteemed  as  good,  valid 
and  sufficient  titles  against  all  and  every  the  constituents,  employers  and  grantors 
of  such  powers  and  authorities,  against  all  claiming  or  to  claim  estate  under  them 
severally  and  respectively  aforesaid,  as  if  the  constituent  or  constituents  had  then 
and  there  sold  and  conveyed  the  same  land  or  lands. 

45.  Sec.  6.  The  exemplification  of  any  deeds  or  writings  relating  to  estates, 
real  or  personal,  within  this  province,  proved  and  certified  under  the  cily  seal  of 
London  or  Edinburgh,  in  the  kingdom  of  Great  Britain,  or  under  the  seal  of  the 
city  of  Dublin,  in  the  kingdom  of  Ireland,  or  under  the  great  seal  of  any  of  her 
majesty's  colonies  in  America,  and  any  of  the  public  books  of  records  or  registers 
of  this  province,  or  of  either  of  the  divisions  thereof,  shall  be  received  in  evidence 
in  any  court  of  record  within  this  province,  and  shall  be  esteemed  as  sufficient  as 
if  the  originals  were  then  and  there  produced  and  proved. 

46.  Sec.  7.  All  and  every  person  or  persons,  to  whom  the  use  or  uses  of  any 
tract  or  tracts  of  land  within  this  province  have  been  sold,  given,  limited,  granted, 
released  or  conveyed  by  deed,  grant,  or  any  other  legal  conveyance  whatsoever, 
or  that  shall  hereafter  be  granted  by  any  deed  or  conveyance  whatsoever,  such 
grantees,  their  heirs  and  assigns,  shall  be  deemed,  taken  and  esteemed,  to  be  in 
as  full  and  ample  possession  of  such  lands,  tenements  and  hereditaments,  to  all 
intents,  constructions  and  purposes,  as  if  such  grantees,  their  heirs  and  assigns, 
were  possessed  thereof  by  solemn  livery  of  seizin  and  possession,  any  usage  or 
custom  to  the  contrary  notwithstanding. 

47.  Sec.  8.  Nothing  in  this  act  shall  be  construed  to  extend  to  make  good, 
valid  and  effectual,  any  fraud  or  forgery,  made  or  used  in  or  about  any  powers  of 
agency,  or  letter  of  attorney,  or  other  deeds,  writings,  or  records,  last  wills  and 
testaments,  or  any  bargain  and  sale,  or  other  conveyances  of  any  estate  of  inherit- 
ance, grounded  upon  such  fraudulent  or  forged  powers  of  agency,  or  letter  of 
attorney,  or  other  deeds,  writings  or  records,  and  last  wills  and  testaments. 

An  Act  relative  to  commissioners  for  taking  the  acknowledgments  and  proofs  of  deeds. 
Revision — Approved  April  15,  1840.     (II.  S.  854.) 

48.  Sec.  1.  There  shall  and  may  be  appointed  by  the  senate  and  general 
assembly,  in  joint  meeting,  proper  and  fit  persons  for  each  of  the  counties  of  this 
*state,  to  be  styled  and  denominated  commissioners  for  taking  the  acknow-  r^iqi 
ledgments  and  proofs  of  deeds ;  which  commissioners  shall  have  authority  L 

to  take  the  acknowledgment  or  proof  of  any  deed  or  conveyance  of  lands,  tene- 
ments, or  hereditaments,  lying  and  being  in  this  state,  or  of  any  mortgage,  defea- 
sible deed,  or  other  conveyance  in  nature  of  a  mortgage,  or  any  other  instrument 
of  writing,  executed  under  the  hand  and  seal  of  the  grantor  of  any  lands,  tene- 
ments, or  hereditaments  lying  and  being  in  this  state,  required  by  the  laws  of 
this  state  to  be  acknowledged  or  proved ;  and  such  acknowledgment  or  proof, 
taken  or  made  in  the  manner  directed  by  the  laws  of  this  state,  and  certified  by 
the  commissioner  before  whom  the  acknowledgment  or  proof  shall  be  made,  as  by 
law  required,  shall  have  the  same  force  and  effect,  and  be  as  good  and  available 
in  law,  as  if  such  acknowledgment  or  proof  had  been  made  before  one  of  the  jus- 
tices of  the  supreme  court  of  this  state. 
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49.  Sec.  2.  The  commissioners  appointed  as  aforesaid,  shall  be  commissioned 
by  the  governor,  and  hold  their  offices  for  five  years ;  but  in  case  any  commissioner 
shall  remove  out  of  the  township  in  which  he  shall  reside  at  the  time  of  his 
appointment,  his  commission  shall  thereupon  become  void:  And  further,  all  com- 
missioners appointed  as  aforesaid,  may  be  removed  from  office  by  impeachment 
for  malconduct  during  the  time  they  shall  hold  the  said  office;  and  the  said  com- 
missioners, and  each  and  every  of  them,  are  hereby  authorized  to  demand  aud 
receive  the  same  fees  as  are  or  shall  be  allowed  by  law  for  like  services  to  other 
persons  for  taking  the  acknowledgment  or  proof  of  deeds;  and  that  it  shall  not 
be  lawful  to  appoint,  for  any  county  in  this  state,  a  greater  number  of  commis- 
sioners as  aforesaid,  than  two  for  each  township  in  said  county. 

50.  Sec.  3.  Every  commissioner  appointed  as  aforesaid,  shall,  within  two 
months  after  notice  of  his  appointment,  and  before  he  shall  proceed  to  perform 
any  duty  required  of  him  by  law,  take  and  subscribe  an  oath  or  affirmation  before 
the  clerk  of  the  county  for  which  he  shall  be  appointed,  well  and  faithfully  to 
perform  the  duties  required  of  him  by  law,  as  commissioner  for  taking  the  ac- 
knowledgment and  proof  of  deeds. 

51.  SEc.  4.  All  acknowledgments  and  proofs  of  deeds,  mortgages,  and  other 
instruments  of  writing,  heretofore  taken  before  any  commissioner  duly  appointed, 
who  has  taken  and  subscribed  an  oath  or  affirmation  well  and  faithfully  to  per- 
form the  duties  required  of  him  by  law  as  such  commissioner,  before  any  person 
duly  authorized  to  administer  an  oath,  other  than  the  clerk  of  the  county,  shall 
be  taken  and  deemed  to  be  as  valid  and  effectual  in  law  as  if  said  commissioner 
had  taken  and  subscribed  the  same  before  the  clerk  of  the  county  for  which  he 
was  appointed. 

52.  Sec.  5.  The  governor  of  this  state,  by  and  with  the  advice  and  consent  of 
the  senate,  be  and  he  hereby  is  authorized  to  name,  appoint,  and  commission  five 
commissioners  in  the  state  of  New  York,  three  in  each  of  the  other  states  of  the 
United  States,  and  one  or  more  in  such  of  the  several  territories  of  the  United 
States,  and  the  District  of  Columbia,  as  he  may  deem  expedient,  and  where  such 
appointment  shall  not  be  incompatible  with  the  laws  of  such  state,  territory,  or 
district  where  such  commissioner  shall  reside;  which  commissioner  shall  have 
authority,  in  case  either  of  the  parties  reside  in  the  state,  territory,  or  district,  in 
which  such  commissioner  is  appointed,  to  take  the  acknowledgment  or  proof  of 
any  deed  or  conveyance,  mortgage,  defeasible  deed,  or  other  conveyance  in  nature 
of  mortgage,  of  any  lands,  tenements,  or  hereditaments  lying  and  being  in  this 
state,  or  any  other  instrument  of  writing,  under  hand  and  seal  required  by  the 
laws  of  this  state  to  be  acknowledged  or  proved ;  and  such  acknowledgment  or 
proof  taken  or  made  in  the  manner  directed  by  the  laws  of  this  state,  and  certified 
by  the  commissioner  before  whom  the  same  shall  be  made,  as  by  law  required, 
shall  have  the  same  force  and  effect  and  be  as  good  and  available  in  law,  for  all 
purposes,  as  if  such  acknowledgment  or  proof  had  been  made  before  one  of  the 
justices  of  the  supreme  court  of  this  state.     (See  59.) 

53.  Sec.  6.  Any  commissioner  appointed  under  the  preceding  section  of  this 
act,  may  be  removed  from  office  at  the  will  and  pleasure  of  the  governor;  and  in 
*13<>1  *case  any  su°h  commissioner  shall  remove  out  of  the  state,  territory,  or 

J  district  in  which  he  shall  reside  at  the  time  of  his  appointment,  his  com- 
mission shall  thereupon  become  void ;  and  the  said  commissioners,  and  every  of 
them,  are  hereby  authorized  to  demand  and  receive  the  same  fees,  and  none 
other,  as  are  or  shall  be  allowed  by  law  for  like  services  to  other  persons  for  the 
taking  the  acknowledgment  or  proof  of  deeds  in  this  state. 

54.  Sec.  7.  Every  commissioner  appointed  by  virtue  of  the  fifth  section  of  this 
act,  shall  have  full  power  and  authority  to  administer  an  oath  or  affirmation  to 
any  person  who  shall  be  willing  and  desirous  to  make  such  oath  or  affirmation 
before  him,  to  hold  to  bail,  or  in  or  concerning  any  cause  depending  or  to  be 
brought  in  any  of  the  courts  of  this  state ;  and  every  affidavit  or  affirmation 
made  before  such  commissioner,  shall,  and  is  hereby  declared  to  be  as  good  and 
effectual  to  all  intents  and  purposes,  as  if  made  before  an  officer  resident  in  this 
state,  and  competent  to  take  the  same. 
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55.  Sec.  8.  Every  commissioner  appointed  under  the  fifth  section  of  this  act, 
before  be  .-hull  proceed  to  perform  any  duty  under  and  by  virtue  of*  this  law,  shall 
take  and  subscribe  an  oath  or  affirmation  before  the  mayor  or  other  chief  magis- 
trate of  the  city  in  which  the  -aid  commissioner  shall  reside,  or  before  a  judge  of 
the  supreme  or  superior  conrt  of  the  state  where  the  said  commissioner  shall  be 
resident,  well  and  faithfully  to  execute  and  perform  all  the  duties  of  such  commis- 
sioner, under  and  by  virtue  of  the  laws  of  the  state  of  New  Jersey;  which  said 
oath  or  affirmation  shall  be  filed  in  the  office  of  the  secretary  of  this  state. 

Supplement.     Approved  February  4,  1848.     (Patn.  9.) 

56.  The  provisions  of  the  act  to  which  this  is  a  supplement,  shall  be  so  con- 
strued as  to  allow  to  each  of  the  wards  of  the  city  of  Newark,  the  same  num- 
ber of  commissioners  for  taking  the  proofs  and  acknowledgments  of  deeds,  as 
the  respective  townships  in  the  state  are  now  entitled  to:  Provided,  that  the 
commissioners  already  in  office  in  said  city  shall,  during  the  continuance  of  their 
respective  terms,  be  commissioners  for  the  respective  wards  in  which  they 
reside:  And  provided,  the  whole  number  of  commissioners  shall  not  at  any 
time  exceed  two  for  each  ward. 

Supplement.     Approved  March  10,  1853.     (Pam.  398.) 

57.  Any  ambassador,  public  minister,  charge  of  affairs,  or  other  representa- 
tive of  the  United  States  for  the  time  being,  at  any  foreign  court  or  government, 
shall  have  the  same  powers  as  are  given  by  the  act  to  which  this  is  a  supple- 
ment, to  the  commissioners  appointed  by  virtue  of  the  fifth  section  of  the  said 
act.     (See  61.) 

Supplement  of  1850.     (Pam.  32.) 

58.  Any  number  of  commissioners  may  be  appointed  not  exceeding  three  in 
each  township.     (See  65.) 

Supplement.     Approved  March  10,  1858      (Pam.  264.) 

59.  Sec.  1.  The  governor  of  this  state  is  hereby  authorized,  by  and  with  the 
advice  and  consent  of  the  senate,  to  name,  appoint,  and  commission  such  number 
of  commissioners  in  each  of  the  states  and  territories  of  the  United  States,  and 
the  District  of  Columbia,  as  he  may  deem  expedient,  and  where  such  appoint- 
ment shall  not  be  incompatible  with  the  laws  of  such  state,  territory,  or  district 
where  such  commissioner  shall  reside,  which  commissioner  shall  have  authority, 
in  all  cases  where  the  grantor  or  grantors  shall  reside  in  the  state,  territory,  or 
district  in  which  such  commissioner  is  appointed,  to  take  the  acknowledgment 
or  proof  of  any  deed  or  conveyance,  mortgage,  defeasible  deed,  or  other  convey- 
ance in  nature  of  mortgage  of  any  lands,  tenements,  or  hereditaments,  lying  and 
being  in  this  state,  or  any  other  instrument  of  writing  under  hand  and  seal,  re- 
quired by  the  laws  of  this  state  to  be  acknowledged  or  proved  ;  and  such  acknow- 
ledgment or  proof  taken  or  made  in  the  manner  directed  by  the  laws  of  this  state, 
and  certified  by  the  commissioner  before  whom  the  same  shall  be  made,  as  by 
law  required,  shall  have  the  same  force  and  effect,  and  be  as  good  and  available 
in  law  for  all  purposes,  as  if  such  acknowledgment  or  proof  had  been  made  before 
one  of  the  justices  of  the  supreme  court  of  this  state.  [By  an  act  approved 
March  19,  1860,  (Pam.  419)  the  commissioners  appointed  or  to  be  appointed 
pursuant  to  this  supplement,  are  authorized  to  administer  an  oath  or  affirmation, 
to  hold  to  bail,  or  in  or  concerning  any  cause  depending  or  to  be  brought  in  any 
of  the  courts  of  this  state.] 

60.  Sec.  2.  Every  commissioner  appointed  by  virtue  of  this  act,  shall  hold  his 
office  for  the  term  of  three  years,  and  in  case  he  shall  remove  out  of  the  state, 
territory,  or  district  in  which  he  shall  reside  at  the  time  of  his  appointment,  his 
commission  shall  thereupon  become  void,  and  the  said  commissioners  and  every 
of  them  are  hereby  allowed,  and  shall  be  entitled  to  receive  the  same  fees  as  are 
allowed  by  law  for  the  like  services  to  officers  in  this  state ;  and  that  in  case  it 
shall  be  made  to  appear  to  the  governor  that  any  such  commissioner  shall 
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charge  more  or  greater  fees  than  are  allowed  by  law,  it  shall  be  his  duty  to 
remove  such  commissioner  from  office. 

61.  Skc.  3.  Every  person  applying  for  the  appointment  of  commissioner,  shall 
enclose  with  his  application  the  sum  of  five  dollars,  which  sum,  if  a  commission 
shall  be  granted,  shall  be  paid  over  by  the  governor  to  the  treasurer,  and  if  such 
commission  shall  not  be  granted,  then  the  same  shall  be  returned  to  the  person 
making  such  application. 

62.  Sec.  4.  The  secretary  of  state  shall  cause  this  act  to  be  printed,  together 
with  the  third,  fourth,  seventh  and  eighth  sections  of  the  act  to  which  this  act  is 
a  supplement ;  and  also,  the  form  of  acknowledgment  of  deeds,  mortgages,  and 
other  deeds  of  conveyance  used  in  this  state,  and  shall  enclose  the  same  to  every 
person  who  is  now  acting,  or  shall  hereafter  be  appointed  a  commissioner,  by 
virtue  of  the  provisions  of  this  act,  with  his  commission. 

63.  Sec.  5.  The  commissions  of  all  persons  heretofore  appointed  commis- 
sioners by  virtue  of  the  provisions  of  the  act  to  which  this  is  a  supplement,  and 
the  supplement  thereto,  shall  expire  on  the  first  day  of  February  next  after  the 
passage  of  this  act. 

64.  Sec.  6.  It  shall  be  the  duty  of  the  secretary  of  state,  annually  within  ten 
days  after  the  adjournment  of  the  legislature,  to  make  out  a  list  of  all  the  com- 
missioners  for  other  states,  duly  appointed  and  sworn,  together  with  such  ap- 
pointments made  during  the  recess  of  the  legislature,  with  the  date  of  appoint- 
ment and  expiration  of  term,  which  list  he  shall  cause  to  be  printed,  and  a  copy 
thereof  sent  to  the  clerk  of  each  county  in  this  state;  and  it  shall  be  the  duty 
of  every  county  clerk,  whenever  any  instrument  of  writing  is  presented  for  record, 
purporting  to  be  acknowledged  before  a  commissioner  residing  in  another  state, 
to  examine  said  list,  and  if  the  name  of  said  person  signing  his  name  as  a  com- 
missioner for  New  Jersey,  does  not  appear  thereon,  he  shall  immediately  inform 
the  person  presenting  such  paper  thereof. 

Sec.  7.  All  acts  and  parts  of  acts  inconsistent  with  the  provisions  of  this  act, 
be  and  the  same  are  hereby  repealed. 

65.  An  act  passed  in  eighteen  hundred  and  sixty  authorizes  four  commis- 
sioners to  be  appointed  in  the  township  of  Pequannock,  Morris  county. 

*133]  *A  further  Supplement.     Approved  March  17,  1854.     (Pam.  457.) 

66.  Sec.  1.  When  any  deed  or  conveyance,  hereafter  recorded  in  any  office  in 
this  state,  shall  not  be  recorded  in  ten  years  after  the  date  thereof,  as  mentioned 
in  the  first  section  of  a  supplement  to  said  act,  approved  March  twenty- fifth, 
eighteen  hundred  and  fifty-two,  and  such  deed  or  conveyance  shall  embrace  lands 
lying  in  more  than  one  county  of  this  state,  it  shall  and  may  be  lawful,  and  it  is 
hereby  declared  to  be  the  duty  of  the  clerk  of  the  county,  or  other  officer  recording 
such  deed,  if  the  grantee  or  grantees  in  such  deed  or  conveyance,  or  other  person 
interested  therein,  shall  request  the  same  recorded  in  the  other  county  or  counties 
where  the  lands  lie,  for  the  clerk  or  other  officer,  at  the  proper  cost  and  expense 
of  the  party  requesting  the  same,  to  transmit  said  deed  or  conveyance  to  the  clerk 
of  the  other  county  wherein  the  lands,  or  some  part  thereof,  are  situated;  and 
such  deed,  after  being  recorded  as  provided  in  said  first  section  of  said  supple- 
ment, shall  be  carefully  kept  by  said  clerk  or  other  officer,  in  maimer  therein 
stated. 

67.  Sec.  2.  So  much  of  the  first  section  of  said  supplement  as  is  inconsistent 
with  this  act,  be  and  the  same  is  hereby  repealed. 

An  Act  respecting  the  acknowledgments  and  proofs  heretofore  made  of  deeds,  mortgages, 
and  other  conveyances.     Approved  February  G,  1858.     (Pam.  31.) 

68.  Sec.  1.  All  acknowledgments  by  any  feme  covert,  or  feme  sole,  or  by  any 
other  person  or  persons,  of  deeds,  mortgages,  or  other  conveyances  heretofore 
made  out  of  this  state,  before  any  commissioner  appointed  by  the  governor  of 
this  state,  or  before  any  other  officer  who  was,  in  case  the  grantors  resided  in 
such  state,  district,  territory,  kingdom  or  nation  where  the  said  acknowledgments 
were  taken,  authorized  to  take  the  acknowledgments  of  deeds,  mortgages,  or  other 
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conveyances,  shall  be  and  hereby  are  declared  to  be  valid  and  effectual,  and  to 
have  been  valid  and  effectual,  whether  the  grantors  in  said  deeds,  mortgages  or 
other  conveyances,  were  resident  in  the  state,  district,  territory,  kingdom,  or 
nation,  or  in  any  other  state,  district,  territory,  kingdom,  or  nation,  than  that 
wherein  such  acknowledgment  was  taken,  in  the  same  manner  as  if  the  said 
grantors  resided  in  the  state,  district,  territory,  kingdom,  or  nation,  where  the 
said  acknowledgment  was  taken,  and  shall  so  be  construed  in  all  courts  and  in 
all  places;  and  that  any  deed,  mortgage  or  conveyance,  heretofore  executed  and 
acknowledged  by  a  feme  covert  in  the  manner  herein  declared  valid,  shall  be 
construed  by  all  courts  and  in  all  places  to  be  and  to  have  been  effectual  to  bar 
the  right  of  dower  and  to  convey  the  estate  of  such  feme  covert  in  the  lands, 
tenements,  or  hereditaments  thereby  intended  to  be  conveyed,  in  the  same  manner 
as  if  the  said  feme  covert  then  resided  in  this  state,  and  such  acknowledgment 
had  been  taken  before  one  of  the  justices  for  the  time  being,  of  the  supreme  court 
of  this  state  :  Provided,  the  said  acknowledgments  are  in  other  respects  than  the 
residence  of  the  grantor  or  grantors,  and  the  authority  of  the  officer,  made  and 
taken  and  certified  according  to  the  law  for  the  time  being. 

69.  Sec.  2.  All  proofs  of  any  deeds,  mortgages,  or  other  conveyances,  here- 
tofore made  out  of  this  state  before  any  commissioner  appointed  by  the  governor 
of  this  state,  or  before  any  other  officer,  who  was,  in  case  the  grantors,  witness, 
or  witnesses,  resided  in  such  state,  district,  or  territory,  kingdom,  or  nation,  where 
the  said  proof  was  made,  authorized  to  take  such  proof  of  said  deeds,  mortgages, 
or  other  conveyances,  shall  be  and  hereby  are  declared  to  be  valid  and  effectual, 
whether  the  grantors,  or  any  of  them,  witness,  or  witnesses,  or  any  of  them, 
resided  in  the  state,  district,  territory,  kingdom,  or  nation,  or  in  any  other  state, 
district,  territory,  kingdom,  or  nation,  than  that  where  such  proof  was  made,  in 
the  same  manner  as  if  the  said  grantors  and  witnesses  and  all  of  them,  resided 
in  the  state,  district,  territory,  kingdom,  or  nation,  where  the  said  proof  was  made, 
and  shall  be  so  construed  by  all  courts  and  in  all  places. 

70.  Sec.  3.  Any  record  or  registry  heretofore  made  of  any  such  deed,  mort- 
gage, or  other  conveyance,  which  has  been  acknowledged  or  proved  in  the  manner 
by  this  act  made  valid,  and  any  record  or  registry  which  shall  be  hereafter  made 
of  any  such  deed,  mortgage,  or  other  conveyance,  which  has  been  heretofore 
acknowledged  or  proved  in  the  manner  aforesaid,  shall  be  as  valid  and  effectual 
to  all  intents  and  purposes,  and  shall  operate,  and  be  construed  to  have  operated, 
as  notice  to  all  persons  in  the  same  manner  as  though  the  same  had  been  acknow- 
ledged or  proved  in  the  manner  heretofore  required  and  authorized  by  law. 

71.  Sec.  4.  The  said  record  and  registry  of  any  such  deed,  mortgage,  or  other 
conveyance,  so  made  or  to  be  made,  as  provided  in  and  by  the  third  section  of 
this  act,  or  a  certified  copy  thereof,  may  be  used  and  given  in  evidence  in  any  of 
the  courts  of  law  or  equity  in  this  state,  in  the  same  manner  as  if  the  said  acknow- 
ledgment in  proof  thereof  had  been  taken  and  made  before  a  person  authorized 
to  take  the  same,  at  the  time  was  so  made  and  taken  and  in  the  manner  here- 
tofore required  and  authorized  by  law. 

An  Act  to  legalize  certain  acknowledgments  of  deeds  taken  or  to  be  taken  in  other  states 
and  territories  of  the  United  Siaus,  lor  lands  and  real  estate  in  this  state.  Approved 
March  1,  1859.     (Pam.  45.) 

72.  Sec.  1.  All  acknowledgments  of  any  deed  or  deeds,  of,  or  for  lands  or  real 
estate  in  this  state,  by  any  grantor  or  grantors,  residing  out  of  this  state,  here- 
tofore made  or  taken,  or  hereafter  to  be  made  or  taken,  by  or  before  any  officer 
at  the  time  of  such  proof  or  acknowledgment,  authorized  by  the  laws  of  the  state 
or  territory,  where  such  grantor  or  grantors,  at  the  time  of  ma*king  such  acknow- 
ledgments resided,  or  shall  reside,  to  take  acknowledgments  of  deeds  of  lands,  or 
real  estate,  in  and  for  such  state  or  territory,  although  not  authorized  or  empow- 
ered to  take  the  acknowledgment  of  deeds  for  this  state,  shall  be  deemed,  and 
taken  to  be,  to  all  intents  and  purposes,  as  good  and  valid,  and  effectual  in  law, 
and  the  record  thereof  admissible  in  evidence,  as  fully  and  completely  as  if  such 
acknowledgment  had  been  made  or  taken  by  or  before  any  person,  or  officer  by 
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the  laws  of  this  state  authorized  to  take  acknowledgments  of  snch  deeds  or  con- 
veyances of,  or  for  lands  and  real  estate  in  this  state,  in  such  other  state  or 
territory  where  such  grantor  or  grantors  at  the  time  of  such  acknowledgment 
resided  or  shall  reside:  Provided,  that  such  acknowledgment  of  any  such  deed 
or  conveyance  shall  be  in  other  respects  in  conformity  with  the  laws  of  this  state, 
and  that  the  certificate  thereof,  shall  have  been  or  be  accompanied  by  a  certificate 
under  the  great  seal  of  the  state  or  territory,  or  under  the  seal  of  the  circuit  or 
other  court  of  the  county  in  which  it  was  or  shall  be  made,  that  the  person  before 
whom  such  acknowledgment  was  made,  was  such  officer,  as  in  and  by  his  certifi- 
cate is  claimed,  which  said  last  named  certificate  shall  have  been  or  be  recorded 
with  such  deed  or  conveyance. 

A  further  Supplement  to  an  Act  entitled,   "An  Act  respecting  conveyances."     Approved 

March  5,  1861.     (Pam.) 

73.  Any  consul  or  vice-consul  of  the  United  States  for  the  time  being,  in  any 
foreign  city  or  country,  shall  have  the  same  powers  at  the  place  for  which  he  is 
appointed,  or  where  he  may  be  acting,  as  are  given  by  this  act  and  the  supple- 
ments thereto,  to  an  ambassador,  public  minister,  charge  of  affairs,  secretary  of 
legation,  or  the  representative  of  the  United  States  at  a  foreign  court  or  govern- 
ment; and  that  all  proofs  and  acknowledgments  taken  by  virtue  hereof  shall  be 
certified  under  the  official  seal  of  such  consul  or  vice-consul. 


NOTES. 

A  certificate  of  the  acknowledgment  of  a  deed  is  good,  if  it  is  a  substantial  compliance 
•with  the  statute:  it  need  not  follow  the  exact  words  of  the  law.     4  Hal.  225.     7  Hal.  109. 

The  certificate  of  the  officer  taking  an  acknowledgment,  is  only  prima  facie  evidence,  and 
may  be  disproved  or  contradicted.     7  Hal.  187. 

A  deed  not  recorded,  is  good  against  every  body  but  a  subsequent  purchaser  or  mortgagee 
or  judgment  creditor,  who  had  no  notice  of  such  deed;  and  where,  after  a  deed  was  made, 
and  before  it  was  recorded,  an  attachment  was  issued  and  the  land  attached,  but  before 
judgment  on  the  attachment  the  deed  was  recorded,  and  afterwards  the  land  was  sold  by 
auditors,  to  a  person  who  had  notice  of  the  deed,  it  was  held  that  the  deed  was  good  and 
passed  the  land.     4  Hal.  193. 

The  seventh  section  of  the  act  of  1713  (above  3),  operates  to  transfer  the  possession  of 
the  land  conveyed,  the  same  as  if  it  was  accompanied  by  livery  of  seizin  or  on  actual  delivery 
of  possession;  but  the  deed  will  convey  no  other  estate  or  right,  than  is  expressed  in  the 
deed,  or  than  the  grantor  had.     3  Hal.  90. 

A  man  cannot  recover  in  ejectment,  or  defend  himself  against  his  own  deed.  As  if  he 
conveys  land  to  which  he  has  no  title,  aud  afterwards  acquires  the  title,  he  cannot  set  up 
„.  ,  ,-,  the  *title  thus  obtained,  against  the  person  to  whom  he  sold,  or  those  claiming  under 
ia4J  him.     5  Hal.  102.     2  Gr.  1. 

An  instrument  appointing  a  trustee  of  land,  is  snch  a  conveyance  as  may  be  acknowledged. 
7  Hal.  181.     An  acknowledgment  is  of  no  validity,  unless  authorized  by  some  statute. 

The  record  of  a  deed  or  other  instrument  not  duly  acknowledged  or  proved,  is  of  no  validity. 
If  a  deed  is  proved,  it  must  appear  that  the  wituess  proving  it,  was  a  subscribing  witness. 
7  Hal.  42.     See  3  Hal.  275. 

A  deed  may  be  recorded  after  the  time  mentioned  in  the  statute,  and  the  record  is  notice 
to  all  subsequent  purchasers.     7  Hal.  44,  63. 

A  letter  of  attorney  executed  by  a  married  woman  is  a  nullity,  and  therefore  a  deed  from 
her  made  by  her  attorney  is  not  valid.     Spenc.  347. 

A  deed  made  by  virtue  of  a  power  of  attorney,  must  be  made  in  the  name  of  the  principal, 
and  not  in  the  name  of  the  attorney;  that  is,  the  principal  must  be  named  as  the  grantor, 
and  his  name  must  be  signed  to  it.     Ed. 

A  mortgage  duly  acknowledged,  with  a  proper  certificate  endorsed,  is  entitled  to  be 
received  in  evidence  without  further  proof;  it  is  a  conveyance.     Spenc.  291. 

A  married  woman  cannot  execute  a  deed,  except  in  conjunction  with  her  husband.  4  Zab. 
2  Dutch.  574. 

"When  a  deed  is  made  by  or  to  a  corporation,  it  should  not  be  made  by  or  to  the  trustees 
or  directors,  but  by  or  to  the  corporation,  by  its  name  as  such.  It  will  be  safest  to  prove 
the  deed  of  a  corporation  (above  27)  by  a  subscribing  witness  before  putting  it  on  record. 
Ed.     See  1  Dutch.  033. 

The  acknowledgment  can  be  taken  in  another  state  only  when  the  grantor  resides  in  such 
state.     2  Dutch.  254. 
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Authorized  to  take  inquests,  4 

Certificate  of,  7 

Charge  to  jury,  12 

Clothes,    '  26,  26 

Duties,  (I,  15 

in  case  of  death  by  shipwreck,      21-28 

Election  and  oath,  1,  2 

Basel  county,  30-34 

post  mortem,  31 

Fees,  how  paid,  16,  21,  24 

Inquisitions  to  be  returned,  14 

not  indented,  20 

Jury  to  be  sworn,  11 


Justice,  when  he  may  take  inquisition,  5 

Murder,  &C,  when  suspected,  8 

Penalty  for  neglect  of  duty,  19 

on  constable  or  juror,  It) 

Post  mortem  examination,  17,  31 

surgeon  making,  how  paid,  ]7 

Precept  for  jury,  8 

to  be  executed  by  constable,  9 

Return  by  one  coroner,  good,  3 

Taxation  of  costs,  oath  on,  18 
Treasurer's  duty  in  case   of  death  by 

shipwreck,  21 
Wrecks,  proceedings,                               22-28 


[See  Juries.     Sheriffs.    Fees  and  Costs.    Elections.] 

An  Act  respecting  coroners.     Revision — Approved  April  17,  1810.     (R.  S.  845.) 

1.  There  shall  be  elected  annually,  in  every  county  of  this  state,  three  coroners, 
who  shall  be  inhabitants  and  freeholders  of  the  said  county. 

2.  Every  person  who  shall  be  elected  to  the  office  of  coroner,  shall,  before  he 
enters  upon  the  execution  of  his  office,  take  the  following  oath  or  affirmation,  to 

wit :  I,  one  of  the  coroners  of  the  county  of do  solemnly  swear, 

or  affirm,  that  I  will  well  and  truly  serve  the  state  of  New  Jersey  in  the  office  of 
coroner  of  the  said  county ;  that  I  will,  to  the  utmost  of  my  power,  faithfully  and 
truly  execute,  or  cause  to  be  executed,  all  writs  and  precepts  to  me  directed  and 
which  shall  come  to  my  hands,  and  will  faithfully  and  truly  return  the  same 
according  to  the  best  of  my  knowledge,  skill,  and  judgment;  that  I  will  in  no 
case  knowingly  use  or  exercise  the  said  office  illegally,  corruptly,  or  unjustly  ; 
that  I  will  neither  directly  nor  indirectly,  by  any  means  or  device,  or  under  any 
color  or  pretence  whatsoever,  accept,  receive,  take,  use,  or  enjoy,  or  consent  to 
the  accepting,  receiving,  taking,  using,  or  enjoying  any  fee  or  reward,  of  or  from 
any  person  or  persons  whomsoever,  for  the  summoning,  empannelling,  or  returning 
of  any  inquest,  jury,  or  tales,  to  or  in  any  court  for  this  state,  or  between  party  and 
party,  other  than  such  fees  or  reward  as  are  or  shall  be  allowed  by  law  for  the 
same ;  and  that  I  will  not  directly  nor  indirectly  exact  or  demand  any  manner  of 
fee  or  reward  from  any  person  or  persons  for  serving,  executing,  or  returning  any 
writ,  precept,  process,  execution,  or  inquisition,  or  for  any  other  service  in  my  said 
office,  other  than  such  fees  or  reward  as  are  or  shall  be  allowed  for  the  same  by 
*law;  but  that  I  will,  in  all  things  touching  the  duties  of  the  said  office,  r*iqK 
demean  myself  honestly,  fairly,  and  impartially,  according  to  the  best  of  L 

my  knowledge,  skill,  and  understanding. 

3.  Any  return  made  and  signed  by  any  one  of  the  coroners  for  the  time  being, 
in  any  of  the  counties  of  this  state,  to  any  writ,  precept,  process,  or  execution, 
which  shall  issue  out  of  any  court  of  record  of  this  state,  and  be  directed  to  the 
coroners  of  the  said  counties  respectively,  shall  be  as  good  and  effectual  in  law, 
as  if  such  return  had  been  made  and  signed  by  all  the  coroners  of  the  said 
county;  but  the  act  or  return  of  any  one  or  more  of  the  coroners  shall  not  pre- 
judice or  affect  the  rest. 

4.  Every  coroner  shall  have  power,  upon  view  of  the  body,  to  take  inquests 
of  deaths  in  prison,  and  of  all  violent,  sudden,  or  casual  deaths  within  his  county, 
and  the  manner  of  such  deaths. 

5.  If  it  shall  at  any  time  hereafter  so  happen,  that  a  coroner  cannot  be  had  in 
due  time  to  take  inquests  of  deaths  in  prison,  or  any  violent,  sudden,  or  casual 
deaths  within  his  county,  then  and  in  such  case,  it  shall  be  the  duty  of  any  jus- 
tice of  the  peace  in  the  county  where  such  death  may  happen,  or  dead  body  be 
found,  on  notice  thereof,  to  do  all  and  every  thing  and  things,  in  manner  and 

10 
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form  which  is  required  of  a  coroner  to  do  in  the  premises,  and  he  shall  be  entitled 
to  the  same  fees  for  his  services,  and  subject  to  the  same  fine  for  neglect  of  the 
duties  required  of  him  in  this  law,  any  law,  usage,  or  custom  to  the  contrary 
notwithstanding. 

6.  It  shall  be  the  duty  of  every  coroner  (or  justice  of  the  peace,  in  the  absence 
of  the  coroner),  on  being  informed  of  the  violent,  sudden,  or  casual  death  of  any 
person  within  his  county,  immediately  to  proceed  and  view  the  body,  and  make 
all  proper  inquiry  respecting  the  cause  and  manner  of  the  death;  and  if,  from 
such  inquiry,  the  said  coroner  or  justice  shall  be  satisfied  that  no  person  or  per- 
sons has  or  have  been  guilty  of  causing  or  procuring  the  said  death,  and  that 
there  are  no  suspicious  circumstances  attending  the  same,  he  shall,  without  fur- 
ther proceedings  therein,  deliver  the  body  to  the  friends  thereof  (if  any  there  be), 
for  interment;  but  in  case  there  are  no  friends  who  will  take  charge  of,  and  bury 
it,  and  if  the  deceased  shall  not  have  left  property  sufficient  to  pay  the  expenses 
of  the  burial,  then  it  shall  be  the  duty  of  the  said  coroner  or  justice  to  bury  the 
same. 

7.  In  all  cases  where  inquests  are  not  taken,  the  coroner  or  justice  shall  make 
a  certificate,  under  his  hand  and  seal,  of  the  following  or  similar  import,  to  wit: 

"  I, one  of  the  coroners  (or  justice  of  the  peace,  as  the  case  may  be),  of 

the  county  of  ■ having  notice  of  the  death  of  ■ and  having  viewed 

the  dead  body  of  the  said and  made  inquiry  respecting  his  (or  her)  death, 

do  hereby  certify,  that  I  am  satisfied  no  guilt  attaches  to  any  person  or  persons 
by  reason  of  the  said  death,  and  that  an  inquest  is  unnecessary."  [And  in  cases 
where  it  shall  have  become  necessary  for  the  coroner  or  justice  to  bury  the  dead 
body,  the  certificate  shall  continue  and  say]:  "That  the  said  deceased  has  no 
friends  who  appear  to  take  charge  of,  and  bury  his  (or  her)  body,  nor,  as  I  can 
ascertain,  has  he  (or  she)  left  property  sufficient,  and  within  reach  of  the  overseers 
of  the  poor,  to  defray  the  expenses  thereof:  I  have  therefore  buried  the  same." 
Which  certificate  shall  be  filed  with,  and  accompany  the  taxed  bill  of  costs. 

8.  After  a  view  and  inquiry  had,  as  aforesaid,  if  the  said  coroner  or  justice 
shall  have  reason  to  suspect  that  the  person  whose  body  he  shall  have  been  called 
to  view,  came  to  his  or  her  death  by  murder  or  manslaughter,  or  by  the  contri- 
vance, aiding,  procuring,  or  other  misconduct  of  any  person  or  persons,  then  it 
shall  be  his  duty  forthwith  to  make  out  a  precept,  directed  to  any  constable  of 
the  county  where  the  dead  body  is  found  or  lying,  requiring  him  to  summon  a 
jury  of  good  and  lawful  men  of  the  same  county,  to  appear  before  him  at  the 
time  and  place  in  such  precept  mentioned  and  contained;  which  precept  shall 
be  in  form  following: 

county,  to  wit:  The  State  of  Xew  Jersey  to  any  of  the  constables  of 

the  said  county. 

You  are  required,  immediately  upon  sight  hereof,  to  summon  twenty-four 

good  and  lawful  men  of  the  said  county  of to  be  and  appear  before  me, 

.,.,  r,/.-i  A.  13.,  *one  of  the  coroners  (or  justices)  of  the  county  aforesaid,  at 

J  in  the  said  county,  on  the day  of at  the  hour  of in 

the noon  of  the  same  day,  then  and  there  to  inquire  of,  do  and  execute  all 

such  things  as,  on  behalf  of  the  state,  shall  be  lawfully  given  them  in  charge 
touching  the  death  of  C.  D.  (or  a  person  unknown,  as  the  case  is).  And  be 
you  then  there  to  certify  what  you  shall  have  done  in  the  premises:  and  further 
to  do  and  execute  what,  in  behalf  of  the  said  state,  shall  be  then  and  there 

enjoined  upon  you.     Given  under  my  hand  and  seal,  at  ■ in  the  said 

county,  the day  of in  the  year  of  our  Lord 

9.  The  constable  to  whom  such  precept  shall  be  directed  and  delivered,  shall 
forthwith  execute  the  same,  and  shall  repair  to  the  place  at  the  time  mentioned 
therein,  and  make  return  of  the  precept,  with  his  proceedings  thereon,  to  the 
coroner  who  issued  it. 

10.  It  shall  be  the  duty  of  the  coroner  or  justice  to  certify  and  return  every 
constable  who  shall  neglect  or  refuse  to  execute  the  services  and  duties,  or  any 
of  them,  by  this  act  prescribed,  and  every  person  who  shall  be  summoned  as  a 
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juror,  as  aforesaid,  and  shall  not  appear,  to  the  next  court  of  general  jail  de- 
livery, to  be  held  in  and  for  the  county;  which  court,  unless  a  reasonable  excuse 
be  offered,  shall  set  such  line  upon  the  constable  or  juror  so  offending  as  they 
shall  think  lit  and  reasonable,  not  exceeding  fifty  dollars. 

11.  The  coroner  or  justice  shall  swear  or  affirm  twelve  or  more  of  the  jurors 
who  shall  appear,  aud  shall  administer  to  the  foreman  of  the  inquest  an  oath  or 
affirmation,  upon  view  of  the  body,  in  form  following: 

You,  as  foreman  of  this  inquest,  shall  diligently  impure  and  true  presentment 
make,  on  behalf  of  the  state  of  New  .Jersey,  how  and  in  what  manner  C.  D.  (or 
a  person  unknown,  as  the  case  is),  here  lying  dead,  came  to  his  death,  and  of 
such  other  matters  relating  to  the  same,  as  shall  be  lawfully  required  of  you, 
according  to  evidence. 

And  then  shall  swear  or  affirm,  by  three  at  a  time,  in  order,  the  rest  of  the 
jurors,  in  form  following: 

Such  oath  or  affirmation  (as  the  case  may  be),  as  the  foreman  of  this  inquest 
hath  taken  on  his  part,  you  and  every  of  you,  shall  well  and  truly  observe  and 
keep  on  your  part. 

12.  When  the  jurors  are  sworn  and  affirmed  as  aforesaid,  the  coroner  or  jus- 
tice shall  give  them  a  charge,  upon  their  oath  or  affirmation,  to  declare  of  the 
death  of  the  person,  whether  he  or  she  died  by  murder,  manslaughter,  misadven- 
ture, misfortune,  accident,  or  otherwise,  and  when  and  where,  and  by  what  means, 
and  in  what  manner;  and  if  by  murder,  who  were  principals  and  who  were 
accessaries;  and  if  by  manslaughter,  who  were  the  perpetrators,  and  with  what 
instrument  the  stroke  or  wound  was  in  either  case  given,  and  so  of  all  prevailing 
circumstances  which  may  come  by  presumption;  and  if  by  misadventure,  misfor- 
tune, accident,  or  otherwise,  whether  by  the  act  of  God  or  man,  and  whether  by 
hurt,  fall,  stroke,  drowning  or  in  any  other  way,  to  inquire  what  persons  were 
present  at  the  death,  from  whence  the  deceased  came,  and  who  he  or  she  was, 
and  his  or  her  parents,  relatives,  or  neighbors,  who  were  the  finders  of  the  body, 
whether  killed  in  the  same  place  where  he  or  she  was  found,  or  if  elsewhere,  by 
whom  and  how  he  or  she  was  brought  from  thence,  and  of  all  circumstances 
relating  to  the  said  death;  and  if  he  or  she  died  in  prison,  whether  by  hard 
usage  there  or  not,  and  if  so,  how  and  by  whom;  and  if  he  or  she  put  an  end  to 
his  or  her  own  life,  then  to  inquire  of  the  manner,  means  or  instrument,  and  of 
all  circumstances  concerning  it. 

13.  It  shall  be  lawful  for  every  coroner  or  justice  to  issue  process  for  wit- 
nesses, commanding  them  to  come  before  him  to  be  examined,  and  to  declare 
their  knowledge  concerning  the  matter  in  question;  and  the  said  coroner  or 
justice  shall  administer  to  every  witness  an  oath  or  affirmation,  in  form  fol- 
lowing: 

You  solemnly  swear  (or  affirm),  that  the  evidence  which  you  shall  give  to 
this  inquest,  on  behalf  of  the  state,  touching  the  death  of  C.  D.  (or  a  person 
unknown,  as  the  case  is),  shall  be  the  truth,  the  whole  truth,  and  nothing  but 
the  truth. 

14.  All  coroners  and  justices  shall  deliver  their  inquisitions  to  the  next  court 
*of  oyer  and  terminer  and  general  jail  delivery,  in  their  respective  coun-  j-^.,  „>, 
ties  ;  and  the  said  court  shall  proceed  thereupon  against  the  offenders.      L        ' 

15.  Every  coroner  or  justice,  upon  any  inquisition  before  him  found,  whereby 
any  person  or  persons  shall  be  indicted  of  murder  or  manslaughter,  or  as  acces- 
sary or  accessaries  to  the  said  crime  of  murder,  either  before  or  after  the  com- 
mission thereof,  shall  put  in  writing  the  effect  of  so  much  of  the  evidence  given 
to  the  jury  before  him,  as  shall  be  material ;  and  every  such  coroner  or  justice  is 
hereby  authorized  and  required  to  bind  all  such,  by  recognisance,  as  do  declare 
any  thing  material  to  prove  the  said  murder  or  manslaughter,  or  to  prove  any 
person  or  persons  to  be  accessary  or  accessaries,  as  aforesaid,  to  the  said  murder, 
to  appear  at  the  next  court  of  oyer  and  terminer  and  general  jail  delivery,  to  be 
holden  within  the  county  where  the  trial  thereof  shall  be,  then  and  thereto  give 
evidence  against  such  offender  or  offenders,  at  the  time  of  his,  her,  or  their  trial, 
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and  shall  certify,  as  well  the  same  evidence,  as  such  recognisance  or  recognisances 
in  writing  as  he  shall  take,  together  with  the  inquisition  or  indictment  before  him 
taken  and  found,  to  the  said  court  of  oyer  and  terminer,  and  general  jail  delivery, 
at  or  before  the  time  of  the  trial  of  the  party  so  indicted. 

16.  The  coroner  or  justice,  for  the  view  and  inquiry  as  aforesaid,  shall  be  en- 
titled to  receive  two  dollars,  and  for  burying  the  dead  body,  where  the  same  shall 
become  necessary,  agreeably  to  the  sixth  section  of  this  act,  five  dollars;  which 
shall  be  paid  in  the  same  manner  as  costs  of  taking  inquests  of  death  are  paid. 

17.  When  the  coroner  or  justice  shall  deem  it  necessary  to  have  a  post  mortem 
examination  made,  it  shall  be  the  duty  of  the  said  coroner  or  justice  to  call  to  his 
aid  one  or  more  licensed  physicians  or  surgeons  of  this  state,  for  the  purpose  of 
making  such  examination,  for  which  service,  upon  a  certificate  thereof  made  by 
the  said  coroner  or  justice,  it  shall  be  the  duty  of  the  board  of  chosen  freeholders 
of  the  county  where  the  dead  body  was  found,  to  pay  each  of  said  physicians  or 
surgeons  a  reasonable  compensation. 

18.  It  shall  be  the  duty  of  the  clerks  of  the  respective  counties,  before  they 
proceed  to  tax  bills  of  costs  of  inquests  of  death  or  bills  of  costs  for  the  perform- 
ance of  the  duties  required  by  this  act,  to  require  of,  and  administer  to  all  coro- 
ners or  justices  presenting  such  bills  of  costs  for  taxing,  an  oath  or  affirmation, 
that  there  are  not  included  in  the  said  bill  or  bills  presented  any  item  or  items, 
except  for  services  actually  rendered  or  duties  performed;  and  that  the  amount 
charged  in  the  bill  for  jurors'  and  witnesses'  services,  has  been  paid  to  them, 
respectively ;  which  oath,  the  said  clerks  are  required  to  endorse  on  the  back, 
or  some  other  convenient  part  of  the  taxed  bill  of  costs,  and  cause  the  said  coro- 
ner or  justice  to  subscribe  the  same,  for  which  service  the  said  clerk  shall  be 
entitled  to  receive  twelve  and  a  half  cents. 

19.  If  any  coroner  or  justice  be  remiss,  and  do  not  take  inquisition  as  afore- 
said, or  do  not  certify  as  is  before  directed,  or  shall  offend  in  any  thing  contrary 
to  the  true  intent  and  meaning  of  this  act,  the  court  of  oyer  and  terminer  and 
general  jail  delivery  of  the  county  where  such  offence  shall  be  committed,  upon 
due  proof  thereof  by  examination  before  them,  shall,  for  every  such  offence,  set 
such  fine  upon  the  said  coroner  or  justice  as  the  said  court  shall  think  fit  and 
reasonable,  not  exceeding  five  hundred  dollars. 

20.  Inquisitions  taken  before  coroners  or  justices,  but  not  indented,  shall 
have  the  same  force  and  validity  in  law  as  if  they  had  been  indented. 

Supplement.     Approved  March  15,  1855. 

21.  In  all  cases  where  dead  bodies  shall  be  thrown  upon  any  of  the  shores  or 
coasts  of  this  state  by  shipwreck,  it  shall  be  the  duty  of  the  treasurer  of  this 
state  to  pay  the  fees  for  the  view  of  the  body,  and  burial  of  the  same  by  the 
coroner,  that  are  now  payable  by  law ;  and  the  coroner  or  coroners  of  the  county 
in  which  the  said  bodies  shall  be  found  shall  make  out  a  written  statement  con- 
taining the  name  of  the  ship,  the  date  of  the  wreck,  and  the  place  where  the 
same  occurred,  together  with  as  full  a  description  of  the  body  as  he  can  give,  and 
also  the  time  and  place  of  the  burial,  which  statement  shall  be  made  under  the 
oath  or  affirmation  of  the  said  coroner,  and  shall  be  filed  by  the  treasurer  in  his 
*138~l  *°ffice  5  aud  'f  any  money,  goods,  or  other  property  shall  be  found  ou 

J  the  body  of  any  persons  so  drowned  as  aforesaid,  or  shall  in  any  way 
come  to  the  possession  of  the  coroner,  he  shall  first  pay  all  the  expenses  out  of  and 
from  the  said  property,  and  the  balance,  if  any,  that  may  be  left  shall  be  delivered 
by  the  said  coroner  to  the  treasurer  of  this  state,  to  be  by  him  kept  for  the 
benefit  of  the  heirs  or  legal  representatives  of  such  dead  person  as  may  or  shall 
apply  for  and  make  good  his  or  her  claim  to  the  same. 

A  further  Supplement.     Approved  March  13,  1856. 

22.  Sec.  1.  If  it  shall  at  any  time  hereafter  so  happen  that  a  coroner  or 
justice  of  the  peace  cannot  be  had  in  due  time  to  take  charge  of  any  dead  body 
thrown  upon  any  of  the  shores  or  coasts  of  this  state  by  shipwreck,  then  and  in 
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such  case  and  under  such  circumstances  only,  it  shall  be  the  duty  of  each  and 
every  commissioner  of  wrecks  in  the  district  where  any  such  dead  bodies  are 
found,  to  do  all  and  every  thing  and  things  in  manner  and  form  as  required 
of  a  coroner  to  do  in  the  premises,  and  he  shall  be  entitled  to  the  same  fees  for 
his  services,  and  subject  to  the  same  fines  for  the  neglect  of  the  duties  required, 
as  provided  for  in  the  act  entitled  "An  act  respecting  coroners,"  approved  April 
seventeenth,  eighteen  hundred  and  forty-six,  and  the  supplemental  acts  thereto, 
any  law,  usage  or  custom  to  the  contrary  notwithstanding. 

23.  Sec.  2.  Any  person  finding  any  dead  body  under  the  aforesaid  circum- 
stances, and  informing  any  properly  authorized  officer  of  the  same,  shall  be 
entitled  to  receive  fifty  cents  for  informing,  and  five  cents  a  mile  for  each  and 
every  mile  travelled  in  going  and  returning,  provided  the  information  is  commu- 
nicated the  same  day  or  as  soon  after  the  finding  as  possible. 

24.  Sec.  3.  In  addition  to  the  fee  of  two  dollars  for  viewing  the  body,  there 
shall  be  allowed  to  every  properly  authorized  person  acting  in  the  capacity  of 
coroner,  ten  cents  a  mile  for  every  mile  travelled  in  going  after  and  returning 
with  any  such  dead  body  to  the  place  of  interment :  Provided  ahcays,  that 
when  there  is  more  than  one  dead  body  no  (extra)  charges  of  mileage  shall  be 
allowed  for  more  than  one,  unless  there  are  more  than  three,  in  which  case  mile- 
age shall  be  allowed  in  the  same  ratio:  Provided  alto,  that  when  it  can  be 
avoided,  it  shall  not  be  lawful  to  carry  more  than  three  in  one  vehicle  at  any  one 
time. 

25.  Sec.  4.  For  any  dead  body  found  under  the  aforesaid  circumstances  in  a 
state  of  nudity,  the  officer  acting  shall  provide  the  necessary  grave  clothes,  in 
order  to  a  decent  interment:  Provided,  such  grave  clothes  shall  not  exceed  in 
cost  the  amount  of  one  dollar  for  each  and  every  dead  body  so  found :  Provided 
also,  that  in  all  cases  the  officers  shall  act  in  conformity  to  the  sixth  and  eigh- 
teenth sections  of  the  act  to  which  this  is  a  further  supplement. 

26.  Sec.  5.  After  waiting  twenty  days,  any  clothing  not  necessary  in  the 
interment,  that  may  be  found  on  the  body  of  any  person  so  drowned,  after  due 
notice,  may  be  sold  at  auction,  and  the  proceeds,  with  all  money,  goods  or  other 
property  found,  or  coming  into  the  possession  of  the  coroner,  shall  be  delivered 
by  said  coroner  to  the  treasurer  of  this  state,  to  be  by  him  kept  for  the  benefit 
of  the  heirs  or  legal  representatives  of  such  dead  person  as  may  apply  for  and 
make  good  his  or  her  claim  to  the  same,  and  if  no  such  claim  is  presented  within 
seven  years,  then  any  property  coming  thus  into  the  hands  of  the  treasurer,  shall 
and  may  be  disposed  of  as  provided  for  by  law  in  such  case,  and  the  proceeds, 
with  any  and  all  moneys  derived  from  the  same  source,  shall  pass  to  the  credit 
of  the  treasury  of  this  state. 

27.  Sec.  6.  The  fees  hereinbefore  provided  for  in  this  act,  shall  be  paid  by 
the  treasurer  of  this  state,  under  the  same  provisions  and  regulations  as  are  pro- 
vided for  in  the  act  to  which  this  is  a  further  supplement  and  the  supplements 
thereto. 

28.  Sec  7.  Nothing  contaiued  in  this  act  shall  be  so  construed  as  to  prevent 
the  relations  or  friends,  lawfully  claiming  any  such  dead  body,  together  with  all 
clothing  and  other  property,  belonging  to  the  deceased,  from  taking  charge  of 
the  same. 

Sec  8.  That  all  acts  and  parts  of  acts  inconsistent  with  this  act,  be  and  the 
same  are  hereby  repealed. 

A  Supplement.     Approved  March  8,  1861. 

29.  Sec  1.  Hereafter  the  number  of  jurors  to  be  summoned  by  every  coroner 
or  justice  of  the  peace,  for  the  purposes  and  in  the  manner  prescribed  in  the 
eighth  section  of  the  act  to  which  this  is  a  supplement,  shall  not  be  more  than 
fifteen  nor  less  than  nine,  and  whenever  six  or  more  of  said  jurors  so  sum- 
moned shall  appear,  the  coroner  or  justice  shall  swear  or  affirm  them  as  in  the 
eleventh  section  of  the  act  to  which  this  is  a  supplement. 

30.  Sec  2.  It  shall  be  lawful  for  the  board  of  choseu  freeholders  of  the  county 
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of  Essex,  whenever  said  board  shall  deem  it  best  so  to  do,  to  elect  at  any  regular 
or  special  meeting  of  said  board  a  connty  physician  from  the  number  of  licensed 
physicians  residing  in  said  county,  and  to  pay  him  such  yearly  salary  for  the 
services  rendered  by  him  as  to  said  board  shall  seem  just,  to  be  fixed  from  time 
to  time  as  such  elections  shall  be  made;  before  entering  upon  the  duties  required 
of  him  by  this  act,  said  county  physician  shall  take  and  subscribe  an  oath  or 
affirmation  before  the  clerk  of  said  county,  faithfully  and  fairly  to  perform  the 
duties  of  his  office  to  the  best  of  his  skill  and  understanding,  which  oath  or  affir- 
mation shall  be  filed  by  said  clerk  in  his  office. 

31.  Sec.  3.  It  shall  be  the  duty  of  said  county  physician  to  make  all  post 
mortem  examinations  now  required  by  the  act  to  which  this  is  a  supplement, 
and  generally  to  perform  all  medical  services  contemplated  or  required  by  this 
act;  it  shall  also  be  the  duty  of  said  county  physician,  in  all  cases  of  deaths  in 
prison,  and  all  violent,  sudden  or  casual  deaths  within  his  county,  to  take  a  view 
of  the  body  and  make  all  proper  inquiry  respecting  the  cause  and  manner  of 
the  death ;  and  all  the  duties  now  required  by  law  to  be  performed  by  coroners 
or  justices  of  the  peace  in  making  such  view  and  inquiry  to  ascertain  if  an  inquest 
should  be  held,  shall  hereafter  be  performed  by  said  county  physician,  and  not 
by  said  coroners  and  justice  of  the  peace;  if  upon  such  view  and  inquiry  said 
physician  shall  be  of  opinion  that  there  is  cause  to  suspect  that  the  person  whose 
body  he  has  been  called  to  view  came  to  his  or  her  death  by  murder  or  man- 
slaughter, or  by  the  contrivance,  aiding,  procuring,  or  other  misconduct  of  any 
person  or  persons,  then  it  shall  be  his  duty  to  call  upon  one  of  the  coroners  of 
the  county,  or  if  such  coroner  cannot  be  had.  upon  a  justice  of  the  peace  of  said 
county,  and  request  him  in  writing  to  issue  the  precept  for  the  summoning  of  a 
jury  of  inquisition,  to  consist  of  the  number  herein  provided,  and  to  hold  an  inquest 
and  make  return  of  the  same  in  all  respects  as  required  by  said  act,  except  so 
far  as  changed  by  this  supplement  thereto. 

32.  Sec.  4.  In  case  no  election  shall  be  made  by  the  board  of  chosen  free- 
holders of  the  county  of  Essex  of  such  county  physician,  or  in  case  one  so  elected 
shall  omit  to  take  the  oath  or  affirmation  herein  required,  or  shall  die  or  resign, 
or  his  office  in  any  wise  become  vacant,  then  during  such  failure  to  elect,  or  such 
omission  or  vacancy  of  the  office,  the  coroners  and  justices  of  the  peace  in  Essex 
county,  where  there  shall  be  no  county  physician  for  any  of  the  causes  last  named, 
shall  perform  the  duties  and  exercise  the  powers  prescribed  by  the  act  to  which 
this  is  a  supplement. 

33.  Sec.  5.  In  case  said  county  physician  shall  be  sick,  or  from  any  cause 
shall  be  unable  to  attend  to  make  such  view  and  inquiry,  or  post  mortem  exami- 
nation, or  attend  at  any  inquest,  or  perform  any  service  required  of  him  by  this 
act,  it  shall  be  lawful  for  him  to  nominate  and  appoint  in  writing  under  his  hand, 
any  other  licensed  physician  of  said  county,  to  perform  such  specific  service  as 
he  may  be  unable  to  perform ;  and  the  physician  so  appointed  shall  in  that 
behalf  possess  all  the  powers  of  said  county  physician,  and  all  fees  and  charges 
of  said  physician  so  appointed  for  such  services  rendered  while  acting  under 
such  appointment,  shall  be  paid  by  said  county  physician. 

34.  Sec.  6.  In  all  cases  where  said  county  physician  shall  be  elected  and 
qualified  and  fulfilling  his  office  as  aforesaid,  he  shall  have  exclusive  right  and 
power  to  make  all  views  and  inquiries  heretofore  made  by  coroners  and  justices 
of  the  peace,  and  that  no  precept  for  the  summoning  of  a  jury  of  inquest  shall 
hereafter  be  issued  by  any  justice  or  coroner  of  said  county  of  Essex,  except  by 
the  written  request  of  said  physician,  made  as  aforesaid  ;  and  the  request  in 
writing  so  made  by  such  physician,  shall  be  annexed  to  the  inquest  made  and 
returned  by  said  coroner  or  justice. 

Sec.  7.  All  acts  and  parts  of  acts  repugnant  to  or  inconsistent  with  this  act 
are  hereby  repealed,  and  that  this  act  shall  take  effect  immediately. 
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Aotions,  when  not  to  abate,  31 

Banking  powers  not  to  be  exercised,  4 

Books  of  transfer  to  be  open,  13 

Boundary  lines  of  townships  or  counties,    11 
By-laws,  when  valid,  20,  24 

Capital  stock  not  to  be  divided,  7 

Charters  granted  subject  to  alteration,  6 

County  lines,  notice  of  altering,  11 

Dissolution  of,  who  trustees,  29,  30 

action,  not  to  abate,  31 

Directors  not  to  divide  capital,  7 

how  elected,  14  to  22 

Election,  judges  of,  who  to  be, 

hew  conducted,  14  to 

by  proxy, 

review  of  by  court. 

Fraudulent  elections  forbidden,  14  to  2 


Lands,  when  not  to  be  conveyed,  28 

Managers,  how  elected,  14  to  22 

Meetings  and  officers  to  be  in  state,  8 

Notice  of  application  for,  10,  12 

for  altering  township  or  county  lines,  1 1 

Offices  to  be  in  this  state,  8 

Powers  of,  1  to  4 

Process  on,  how  served  and  returned,  25,  26 
Proxy,  voting  by,  15,  23 

Publication  of  process  against,  27 

Stockholders,  how  to  pay  debts,  6 

■  residing  out  of  state,  9 

Township  lines,  notice  of  altering,  11 
Transfer  books  to  be  open,  13 
Voting  for  managers  or  directors,  15  to  22 
number  of  votes,  24 


[See  Attachment.  Banks.  Benevolent  Associations.  Building  and  Loan 
Societies.  Cemeteries.  Chosen  Freeholders.  Executions.  Insolvent 
Corporations.  Justices'1  Courts.  Insurance  Companies.  Learning. 
Manufactures.  Protection  Societies.  Religious  Societies.  Schools. 
Townships.] 

An  Act  concerning  corporations.     Approved  February  14,  184G.     (Pi.  S.  136.) 

1.  Every  corporation,  as  such,  shall  be  deemed  to  have  power — 

First.  To  have  succession,  by  its  corporate  name,  for  the  period  limited  in  its 
charter,  and  when  no  period  is  limited,  perpetually,  except  so  far  as  the  consti- 
tution otherwise  provides  concerning  banks  or  money  corporations  ; 

Second.  To  sue  and  be  sued,  complain  and  defend,  in  any  court  of  law  or 
equity ; 

Third,  To  make  and  use  a  common  seal,  and  alter  the  same  at  pleasure; 

Fourth.  To  hold,  purchase,  and  convey  such  real  and  personal  estate,  as  the 
purposes  of  the  corporation  shall  require,  not  exceeding  the  amount  limited  in 
its  charter; 

Fifth.  To  appoint  such  subordinate  officers  and  agents  as  the  business  of  the 
corporation  shall  require,  and  to  allow  them  a  suitable  compensation; 

Sixth.  To  make  by-laws,  not  inconsistent  with  the  constitution  or  laws  of  the 
United  States  or  of  this  state,  for  the  management  of  its  property,  the  regulation 
of  its  affairs,  and  for  the  transfer  of  its  stock. 

2.  The  powers  enumerated  in  the  preceding  section  shall  vest  in  every  corpo- 
ration that  shall  hereafter  be  created,  although  they  may  not  be  specified  in  its 
charter,  or  in  the  act  under  which  it  shall  be  incorporated. 

3.  In  addition  to  the  powers  enumerated  in  the  first  section  of  this  act,  and 
to  those  expressly  given  in  its  charter,  or  in  the  act  under  which  it  is  or  shall  be 
incorporated,  no  corporation  shall  possess  or  exercise  any  corporate  powers, 
except  such  as  shall  be  necessary  to  the  exercise  of  the  powers  so  enumerated 
and  given. 

4.  No  corporation,  created  or  to  be  created,  shall,  by  any  implication  or  con- 
struction, be  deemed  to  possess  the  power  of  discounting  bills,  notes,  or  other 
♦evidences  of  debt,  of  receiving  deposits,  of  buying  gold  or  silver  bullion,  r+1  qq 
or  foreign  coins,  of  buying  and  selling  bills  of  exchange,  or  of  issuing  L 
bills,  notes,  or  other  evidences  of  debt,  upon  loan  or  for  circulation  as  money, 
unless  such  corporation  is  or  shall  be  expressly  incorporated  for  banking  pur- 
poses, or  unless  such  powers  are  or  shall  be  expressly  given  in  its  charter. 

5.  Where  the  whole  capital  of  a  corporation  shall  not  have  been  paid  in,  and 
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the  capital  paid  shall  be  insufficient  to  satisfy  the  claims  of  its  creditors,  each 
stockholder  shall  be  bound  to  pay  on  each  share  held  by  him  the  sum  necessary 
to  complete  the  amount  of  such  share,  as  fixed  by  the  charter  of  the  company, 
or  such  proportion  of  that  sum  as  shall  be  recpiired  to  satisfy  the  debts  of  the 
company. 

6.  The  charter  of  every  corporation  which  shall  hereafter  be  granted  by  the 
legislature,  shall  be  subject  to  alteration,  suspension,  and  repeal,  in  the  discre- 
tion of  the  legislature. 

7.  It  shall  not  be  lawful  for  the  directors  of  any  bank,  or  moneyed  or  manu- 
facturing corporation  in  this  state,  to  make  dividends,  except  from  the  surplus 
profits  arising  from  the  business  of  the  corporation,  nor  to  divide,  withdraw,  or 
in  any  way  pay  to  the  stockholders,  or  any  of  them,  any  part  of  the  capital  stock 
of  the  said  corporation,  nor  to  reduce  the  said  capital  stock  without  the  consent 
of  the  legislature;  and  in  case  of  any  violation  of  the  provisions  of  this  section, 
the  directors  under  whose  administration  the  same  may  happen,  shall,  in  their 
individual  and  private  capacities,  jointly  and  severally,  be  liable  to  the  said  cor- 
poration, and  to  the  creditors  thereof,  in  the  event  of  its  dissolution  or  insol- 
vency, to  the  full  amount  of  the  capital  stock  so  divided,  withdrawn,  paid  out, 
or  reduced,  with  legal  interest  on  the  same  from  the  time  such  liability  accrued  : 
Provided,  that  any  of  the  said  directors  who  may  have  been  absent  when  the 
same  was  done,  or  who  may  have  dissented  from  the  act  or  resolution  by  which 
the  same  was  done,  may  respectively  exonerate  themselves  from  such  liability, 
by  causing  their  dissent  to  be  entered  at  large  on  the  minutes  of  the  said  direc- 
tors, at  the  time  the  same  is  clone,  or  forthwith  after  they  shall  have  notice  of  the 
same,  and  by  causing  a  true  copy  of  the  dissent  so  entered  on  the  minutes  to  be 
published,  within  two  weeks  after  the  same  shall  have  been  entered  on  said 
minutes,  in  some  public  newspaper  published  in  the  county  where  the  said  cor- 
poration has  its  office  or  place  of  business;  and  if  none  be  published  in  such 
county,  then  in  a  newspaper  printed  in  an  adjoining  county,  and  circulating  in 
the  neighborhood  of  such  office  or  place  of  business  of  said  corporation:  And 
provided  also,  that  this  section  shall  not  be  coustrued  to  prevent  a  division  and 
distribution  of  the  capital  stock  of  the  corporation,  which  shall  remain  after  the 
payment  of  all  its  debts,  upon  the  dissolution  of  the  corporation  or  the  expira- 
tion of  its  charter. 

Supplement.     Approved  February  28,  1849.     (Pam.  215.) 

8.  All  companies  incorporated  under  the  laws  of  this  state,  whose  charters  do 
not  designate  their  places  of  meeting,  shall  hold  their  business  meetings,  the 
meetings  of  their  directors,  and  shall  keep  their  office,  and  the  books  of  the 
company,  in  the  state  of  New  Jersey:  Provided,  that  this  act  shall  not  apply 
to  any  corporations  whose  charters  are  not  subject,  by  the  terms  thereof,  to  be 
altered,  modified,  or  repealed,  or  to  any  incorporated  steamboat  companies,  or 
to  any  ferry  company,  on  the  waters  between  this  state  and  either  of  the  adjoin- 
ing states. 

Supplement.     Approved  March  2,  1849.     (Pam.  310.) 

9.  So  much  and  such  parts  of  the  several  acts  of  incorporation  in  this  state, 
as  prohibits  stockholders  residing  out  of  the  state,  from  voting  on  stock  held  by 
them,  are  hereby  repealed. 

An  Act  directing  notice  to  be  given  of  applications  to  the  legislature  relative  to  incorpora- 
tions.    Revision — Approved  April  10,  1846.     (R.  S.  151.) 

10.  Sec.  1.  When  any  association  shall  be  formed  for  any  purpose  whatever, 
*nni  or  *anv  Persou  or  persons  shall  be  disposed  to  make  application  to  the 

J  legislature  of  this  state,  for  an  act  of  incorporation,  or  any  company  or 
association  already  incorporated  shall  be  disposed  to  make  application  for  a 
renewal  of  their  charter,  or  any  alteration  in  the  law  so  incorporating  them,  or 
when  any  application  shall  hereafter  be  made  for  the  purpose  of  obtaining  a  law 
authorizing  the  erection  of  a  bridge  over  any  navigable  water  in  this  state,  it 


CORPORATIONS.  153 

shall  be  the  duty  of  such  person  or  persons  so  applying  or  associated,  or  the 
directors  or  stockholders  of  such  incorporation,  or  some  of  them,  to  signify  his 
or  their  intention,  by  advertisement,  to  be  inserted  for  at  least  six  weeks,  suc- 
cessively, previous  to  making  such  application,  in  one  or  more  of  the  newspapers 
published  in  the  county  where  the  objects  of  such  association  or  incorporation 
are  carried,  or  intended  to  be  carried  into  effect;  and  if  no  newspaper  be  pub- 
lished in  such  county,  then  in  the  newspaper  or  newspapers  published  nearest  to 
the  same;  and  specify  the  objects  of  such  incorporation  or  applications,  the 
amount  of  capital  stock  requisite  to  carry  their  objects  into  effect;  and  in  case 
of  an  application  for  any  alteration  in  any  charter  already  granted,  it  shall  be 
the  duty  of  the  stockholders  or  directors  of  such  incorporation,  to  state  in  such 
notice,  specifically,  the  alteration  so  to  be  applied  for;  and  that  due  proof  shall 
be  made  of  such  notice  having  been  published,  previous  to  leave  being  given  to 
bring  in  any  bill  to  comply  with  such  application. 

11.  Sec.  2.  If  any  person  or  persons  shall  be  disposed  to  make  application  to 
the  legislature  of  this  state,  for  the  alteration  of  auy  boundary  line  between  two 
or  more  townships  or  counties,  or  for  the  creation  of  any  new  township  or  county, 
it  shall  be  the  duty  of  the  person  or  persons  intending  to  make  such  application, 
to  signify  his  or  their  intention  by  advertisement,  inserted  in  one  or  more  news- 
papers published  in  the  county  or  counties  in  which  the  line  or  lines  so  proposed 
to  be  altered,  or  said  proposed  new  township  or  county,  or  any  part  thereof, 
shall  lie,  for  six  weeks  preceding  such  application;  and  that  due  proof  shall  be 
made  of  such  notice  having  been  so  published,  before  leave  shall  be  given  to 
bring  in  any  bill  to  comply  with  such  application  :  Provided,  that  if  there  be  no 
newspaper  in  such  county,  then  publication  as  aforesaid,  in  the  nearest  news- 
paper or  newspapers,  shall  be  sufficient. 

Supplement.     Approved  February  22,  1849.     (Pam.  87.) 

12.  The  notice  required  to  be  published,  by  the  act  to  which  this  is  a  supple- 
ment, shall  be  so  advertised  that  the  time  the  same  is  required  to  be  published 
shall  expire  on  or  before  the  first  day  of  the  session  of  the  legislature  at  which 
it  is  designed  to  make  the  application  whereof  notice  is  given,  and  in  default 
thereof  the  application  shall  not  be  acted  on. 

An  Act  to  prevent  fraudulent  elections  by  incorporated  companies,  and  to  facilitate  proceed- 
ings against  them.     Revision — Approved  April  15,  1846.     (R.  S.  139.) 

13.  Sec.  1.  The  book  or  books  of  any  incorporated  company  in  this  state,  in 
which  the  transfer  of  stock  in  any  such  company  shall  be  registered,  and  the 
books  containing  the  names  of  the  stockholders  in  any  such  company,  shall,  at 
all  times  during  the  usual  hours  of  transacting  business,  be  open  to  the  examin- 
ation of  every  stockholder  of  such  company,  for  thirty  days  previous  to  any 
election  of  directors ;  aud  that  it  shall  be  the  duty  of  the  secretary,  clerk,  trea- 
surer, or  other  officer  of  each  and  every  incorporated  stock  company,  who  shall 
have  charge  of  the  transfer  books  of  said  company,  to  prepare  and  make  out,  at 
least  ten  days  before  every  election  of  said  company,  a  full,  true  and  complete 
list  of  all  the  stockholders  of  said  company  entitled  to  vote  at  the  ensuing  elec- 
tion, with  the  number  of  shares  held  by  each,  which  list  shall  be  made  and 
arranged  in  alphabetical  order,  and  shall,  at  all  times  during  the  usual  hours  for 
business,  be  open  to  the  examination  of  any  stockholder  of  such  company;  and 
if  any  officer  having  charge  of  such  books  or  list,  shall,  upon  demand  by  any 
stockholder  as  aforesaid,  refuse  or  neglect  to  exhibit  such  books  or  list,  or  sub- 
mit them  to  examination  as  aforesaid,  he  shall,  for  every  such  offence,  forfeit  the 
sum  of  two  hundred  dollars,  *the  one  half  thereof  to  the  use  of  the  state  r*iii 
of  New  Jersey,  and  the  other  moiety  to  him  who  will  sue  for  the  same,  to  ^- 

be  recovered  by  action  of  debt,  in  any  court  of  record,  together  with  costs  of 
suit:  And  further,  that  the  book  or  books  aforesaid,  shall  be  the  only  evidence, 
who  are  the  stockholders  of  such  company  entitled  to  examine  such  book  or 
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books,  or  list,  and  to  vote  in  person  or  by  proxy,  at  any  election  for  directors  of 
said  company. 

14.  Sec.  2.  All  elections  for  managers  or  directors  of  every  incorporated  stock 
company  in  this  state,  shall  be  held  by  ballot  (unless  otherwise  expressly  provided 
in  their  respective  charters),  and  that  the  poll  at  every  such  election  shall  be 
opened  between  the  hours  of  nine  o'clock  in  the  morning  and  five  o'clock  in  the 
afternoon,  and  shall  continue  open  at  least  one  hour  by  daylight,  and  shall  close 
before  nine  o'clock  in  the  evening. 

15.  Sec.  3.  Unless  otherwise  provided  in  their  respective  charters,  at  every 
such  election,  each  stockholder  shall  be  entitled  to  one  vote  for  each  share  of 
the  capital  stock  of  said  company  held  by  him  or  her,  which  vote  may  be  given 
in  person  or  by  proxy ;  but  no  proxy  shall  be  voted  on,  allowed  or  received,  for 
more  than  three  years  from  its  date,  nor  shall  any  share  or  shares  of  stock  be 
voted  on  at  any  election,  which  have  been  transferred  on  the  books  of  the  com- 
pany within  twenty  days  next  preceding  such  election.     (See  23.) 

16.  Sec.  4.  The  board  of  directors  or  managers  of  each  and  every  incor- 
porated stock  company  in  this  state,  shall  be  required  to  produce  at  the  time 
and  place  of  election  of  such  incorporated  company,  during  the  whole  time  such 
election  shall  be  open,  a  full,  true  and  complete  list  of  all  the  stockholders  of 
said  company  entitled  to  vote  at  such  election,  with  the  number  of  shares  held 
by  each ;  which  list  shall  be  arranged  in  alphabetical  order,  and  subject  to  the 
inspection  of  any  stockholder  who  may  be  present  at  such  election ;  and  upon 
the  neglect  or  refusal  of  said  directors  or  managers  to  produce  said  list  at  any 
election  of  said  company,  they  shall  be  ineligible  to  any  office  at  such  election. 

17.  Sec.  5.  No  person  who  is  a  candidate  for  the  office  of  director  in  any  in- 
corporated company  of  this  state,  shall  act  as  judge,  inspector,  or  clerk,  or  in  any 
other  character,  as  the  conductor  of  any  election  for  directors  of  such  company  ; 
and  in  case  any  person  so  acting  or  conducting  at  any  election,  shall  be  elected  a 
director,  his  election  shall  be  void,  and  it  shall  not  be  lawful  for  the  directors  for 
the  time  being  to  appoint  such  person  to  the  office  of  director  of  such  company, 
within  twelve  months  next  succeeding  such  election. 

18.  Sec.  6.  If  any  incorporated  company  in  this  state  shall  purchase  any  of 
the  stock  of  such  company,  or  take  the  same  in  payment  or  satisfaction  of  any 
debt  due  to  them,  such  company  shall  not  vote  in  virtue  of  their  stock  so  pur- 
chased or  taken,  either  directly  or  indirectly,  at  any  election  for  directors  of  said 
company. 

19.  Sec.  7.  It  shall  be  the  duty  of  the  supreme  court,  upon  the  application  of 
any  person  or  persons,  or  a  body  corporate,  who  may  be  aggrieved  by,  or  may 
complain  of  any  election,  or  any  proceeding,  act  or  matter,  in  or  touching  the 
same,  reasonable  notice  having  been  given  to  the  adverse  party,  or  to  those  who 
are  to  be  affected  thereby,  of  such  intended  application,  to  proceed  forthwith, 
and  in  a  summary  way,  to  hear  the  affidavits,  proofs,  and  allegations  of  the 
parties,  or  otherwise  inquire  into  the  matters  or  causes  of  complaint,  and  there- 
upon establish  the  election  so  complained  of,  or  to  order  a  new  election,  or  make 
such  order,  and  give  such  relief  in  the  premises,  as  right  and  justice  may  appear 
to  said  supreme  court  to  require :  Provided,  that  the  said  supreme  court  may, 
if  the  case  shall  appear  to  require  it,  either  order  an  issue  or  issues  to  be  made 
up  in  such  manner  and  form,  as  the  supreme  court  may  direct,  in  order  to  try 
the  respective  rights  of  the  parties,  who  may  claim  the  same,  to  the  office  or 
offices,  or  franchise  in  question,  or  may  give  leave  to  exhibit,  or  direct  the 
attorney-general  to  exhibit,  one  or  more  information  or  informations  in  the 
nature  of  a  quo  warranto  in  the  premises. 

20.  Sec.  8.  No  by-law  of  the  directors  and  managers  of  any  incorporated 
company,  regulating  the  election  of  directors  or  officers  of  such  company,  shall 
♦HSfl        *valid,  unless  the  same  shall  have  been  made  thirty  days  previous  to 

-"  any  election  of  such  company,  and  subject  to  the  inspection  of  any  stock- 
holder; and,  in  all  cases  where  the  right  of  voting  upon  any  share  or  shares  of 
stock  of  any  incorporated  company  of  this  state,  shall  be  questioned,  it  shall  be 


CORPORATIONS.  155 

the  duty  of  the  inspectors  of  the  election  to  require  the  transfer  book  of  said 
company,  as  evidence  of  stock  held  in  the  said  company,  and  all  such  shares  as 
may  appear  standing  thereon,  in  the  name  of  any  person  or  persons,  shall  and 
may  be  voted  on,  by  such  person  or  persons,  directly  by  themselves,  or  by  proxy, 
subject  to  the  provisions  of  the  act  of  incorporation. 

21.  Sec.  9.  If  at  any  time  hereafter,  the  election  for  directors  of  any  bank  or 
other  incorporated  company  of  this  state,  shall  not  be  duly  held  on  the  day 
designated  and  appointed  by  the  act  incorporating  such  bank  or  other  incor- 
porated company,  it  shall  be  the  duty  of  the  president  and  directors  of  such  bank 
or  other  incorporated  company  to  notify  and  cause  an  election  for  directors  to 
be  held  within  thirty  days  immediately  thereafter;  and,  in  all  cases,  no  share  or 
shares  shall  be  voted  upon,  except  by  such  person  or  persons  who  may  have 
appeared  on  the  transfer  books  of  said  company  to  have  had  the  right  to  vote 
thereon,  on  the  day  when,  by  the  act  of  incorporation  of  such  company,  the 
election  ought  to  have  been  held ;  which  said  right  so  to  vote,  shall  be  exercised 
by  the  person  so  appearing,  as  aforesaid,  upon  the  transfer  books'  of  such  com- 
pany, on  any  day  when  such  election  may  be  held. 

22.  Sec.  10.  Nothing  in  this  act  contained,  shall  apply  to  any  incorporated 
literary  or  religious  society. 

Supplement.     Approved  February  19,  1852.     (Pam.  49.) 

23.  Sec.  1.  Unless  otherwise  provided  in  their  respective  charters,  at  every 
election  held  by  any  mutual,  life,  fire,  or  marine  insurance  company  in  this  state, 
each  member  shall  be  entitled  to  at  least  one  vote,  and  may  vote  either  in  person 
or  by  proxy;  but  no  proxy  shall  be  voted  on,  allowed,  or  received,  for  more  than 
three  years  from  its  date. 

24.  Sec.  2.  It  shall  be  lawful  for  the  directors  of  any  such  company  as  afore- 
said, to  designate  by  their  by-laws,  the  number  of  votes  to  which  each  member 
shall  be  entitled  at  their  elections,  in  proportion  to  the  interest  said  members 
shall  have  in  the  company. 

An  Act  for  the  relief  of  creditors  against  corporations.     Revision — Approved  April  15, 

1848.     (R.  S.  947.) 

25.  Sec.  1.  "When  any  personal  action  shall  be  commenced  against  a  corpora- 
tion in  any  of  the  courts  of  law  of  this  state,  the  first  process  to  be  made  use  of 
may  be  a  summons,  a  copy  whereof  shall  be  served  on  the  president,  or  other 
head  officer  of  the  said  corporation,  or  left  at  his  dwelling-house  or  usual  place 
of  abode,  at  least  six  entire  days  before  its  return ;  and  in  case  the  president  or 
other  head  officer  of  the  said  corporation  cannot  be  found  in  this  state,  to  be 
served  with  process  as  aforesaid,  and  has  no  dwelling-house,  or  usual  place  of 
abode  within  this  state,  then  a  copy  of  the  said  summons  shall  be  served  on  the 
clerk  or  secretary  of  the  said  corporation,  if  any  there  be,  and  if  no  clerk  or 
secretary,  then  on  one  of  the  directors  of  the  corporation,  or  left  at  his  dwelling- 
house  or  usual  place  of  abode,  six  entire  days  before  its  return.  (See  Justices' 
Courts.) 

26.  Sec.  2.  When  the  sheriff  or  other  officer  shall  return  such  summons 
"served"  or  "summoned,"  the  defendants  shall  be  considered  as  appearing  in 
court,  and  may  be  proceeded  against  accordingly. 

27.  Sec.  3.  In  case  the  sheriff  or  other  officer  shall  return  such  summons  "not 
served"  or  "not  summoned,"  and  an  affidavit  shall  be  made  to  the  satisfaction  of 
the  court,  that  process  cannot  be  served  as  mentioned  in  the  first  section  of  this 
act,  then  the  court  shall  make  an  order  directing  the  defendants  to  cause  their 
appearance  to  be  entered  to  the  said  action,  on  or  before  the  first  day  of  the  next 
term  of  the  said  court,  a  copy  of  which  order  shall,  within  twenty  days,  be  in- 
serted in  one  of  the  public  newspapers  printed  in  this  state,  for  at  least  six 


weeks,  and  a  *copy  of  the  same  order  shall  also  be  posted  up  within 
the  time  aforesaid,  in  three  public  places  in  this  state,  as  shall  be  ordered 
by  the  said  court,  for  at  least  six  weeks,  and  if  the  defendants  shall  not  appear 
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within  the  time  limited  by  such  order,  or  within  such  further  time  as  the  court 
shall  appoint,  then  on  proof  made  of  the  due  publication  of  such  order,  the 
court  being  satisfied  of  the  truth  thereof,  shall  order  the  clerk  to  enter  an  ap- 
pearance for  the  defendants,  and  thereupon  the  action  shall  be  further  proceeded 
in,  as  if  the  said  defendants  had  caused  their  appearance  to  be  entered  to  the 
said  action. 

28.  Sec.  4.  It  shall  not  be  lawful  for  any  corporation,  against  whom  any  order 
shall  be  made  for  publication,  as  aforesaid,  after  the  entry  of  the  said  order  in  the 
minutes  of  the  court,  to  grant,  bargain,  sell,  alien  or  convey  any  lands,  tenements 
or  real  estate  in  this  state  (in  case  the  said  summons  issued  out  of  the  supreme 
court),  or  in  the  county  in  which  the  said  summons  shall  have  been  issued  (in 
case  the  said  summons  issued  out  of  one  of  the  inferior  courts  of  common  pleas  in 
this  state),  of  which  such  corporation  shall  be  seized  or  entitled  to  at  the  time  of 
making  such  order,  until  the  plaintiff  in  the  action  shall  be  satisfied  his  legal 
demand,  or  until  judgment  shall  be  entered  for  the  defendants ;  and  the  said  action 
shall  be  and  remain  a  lien  on  such  lands,  tenements  and  real  estate,  from  the  time 
of  entering  the  said  order  for  publication  in  the  minutes  of  the  court,  and  the  said 
lands,  tenements  and  real  estate  shall  and  may  be  sold  on  execution,  as  if  no  con- 
veyance had  been  made  by  the  said  corporation. 

29.  Sec.  5.  Upon  the  dissolution  of  any  corporation  already  erected,  or  which 
may  hereafter  be  erected  by  any  law  of  this  state,  the  president  and  directors,  or 
the  managers  of  the  affairs  of  the  said  corporation  at  the  time  of  its  dissolution, 
by  whatever  name  they  may  be  known  in  law,  shall  be  trustees  of  such  corpora- 
tion, with  full  power  to  settle  the  affairs,  collect  the  outstanding  debts,  and  divide 
the  moneys  and  other  property  among  the  stockholders,  after  paying  the  debts 
due  and  owing  by  such  corporation,  at  the  time  of  its  dissolution,  as  far  as  such 
moneys  and  property  shall  enable  them. 

30.  Sec.  6.  The  persons  constituted  trustees  as  aforesaid,  shall  have  authority 
to  sue  for  and  recover  the  aforesaid  debts  and  property,  by  the  name  of  the  trus- 
tees of  such  corporation,  describing  it  by  its  corporate  name,  and  shall  be  suable 
by  the  same  name,  or  in  their  own  names  and  individual  capacities,  for  the  debts 
owing  by  such  corporation,  at  the  time  of  its  dissolution,  and  shall  be  jointly  and 
severally  responsible  for  such  debts,  to  the  amount  of  the  moneys  and  property 
of  such  corporation,  at  the  time  of  its  dissolution,  and  which  shall  come  to  their 
hands  or  possession. 

Supplement.     Approved  March  5,  1852.   (Pam.  140.) 

31.  In  any  action,  now  depending  or  to  be  commenced  in  any  court  of  record 
of  this  state,  against  any  corporation  now  or  heretofore  existing,  or  that  may  be 
created  hereafter,  if  said  corporation  become  dissolved,  by  the  expiration  of  its 
charter  or  otherwise,  before  final  judgment  obtained  therein,  the  said  action  shall 
not  abate  by  reason  thereof;  but  the  dissolution  of  said  corporation  being  sug- 
gested, and  the  names  of  the  trustees  of  said  corporation  being  entered  upon 
the  record,  the  said  action  shall  proceed  to  final  judgment  against  the  said  trus- 
tees, by  the  name  of  the  corporation. 


NOTES. 

A  corporation  may  make  reasonable  by-laws  aud  ordinances  and  impose  penalties  for  en- 
forcing them.  The  city  of  Trenton  had  power  to  make  an  ordinance  requiring  the  owner 
of  every  lot,  fronting  on  a  certain  street,  to  fix  curb  stones,  &c.     1  Gr.  196.      See  also 

1  Hal.  352. 

The  order  for  the  appearance  of  a  corporation  defendant,  made  pursuant  to  the  act  (above, 
2,  3,)  remains  a  lien,  so  that  a  judgment  in  that  suit,  and  execution  thereon,  is  entitled  to 
be  preferred  before  a  prior  judgment,  and  execution  thereon,  confessed  after  the  order. 

2  South.  433. 

The  seal  of  a  private  corporation  must  be  proved  by  testimony ;  it  does  not  prove  itself. 
2  Hal.  252.     See  also  1  Sax.  541. 
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*A  corporation  of  (his  state,  although  it  has  no  property  in  the  state,  is  not  a  non-  c*-iaa 
rcsi'lent,  so  as  to  be  required  to  give  Beourity  for  costs.     8  Hal    177.  *- 

An- action  of  assumpsit,  may  be  maintained  against  a  corporation,  upon  an  implied  contract. 
8  Hal.  182. 

The  misnaming  a  corporation  in  a  grant  or  obligation,  will  not  destroy  or  defeat  the  righl  ; 
provided  the  corporation  intended,  be  Bhown  by  proper  averments  and  proof.     5  Hal.  328. 

Corporations  cannot  make  by-laws  contravening  fundamental  principles  of  the  common 
law,  without  express  authority  in  the  charter;  they  cannot  make  a  by-law  authorizing  a 
Stockholder  to  vote  by  proxy,  nor  authorizing  the  stockholders  to  give  one  vote  for  each 
share  of  stock  owned,  where  the  act  of  incorporation  did  not  expressly  so  direct.   '1  (Jr.  222. 

The  act  (above  11)  will  not  have  the  etfect  of  forfeiting  a  charter,  if  the  election  be  not 
held  within  thirty  days  after  t he  time  fixed.  No  person  can  vote  on  the  shares  of  stock 
belonging  to  the  company.  If  in  an  election,  illegal  votes  were  received  and  legal  ones 
rejected;  yet  if  a  majority  of  legal  votes  appear  to  have  been  given  for  the  directors  re- 
turned, the  election  will  be  established.     1  Gr.  852. 

The  doing  an  act  which  forfeits  a  charter,  does  not  of  itself  put  an  end  to  it  ;  there  must 
be  a  legal  proceeding  to  dissolve  it ;  the  court  of  chancery  is  not  the  proper  tribunal  to  do 
this.      1  Sax.  1">7,  and  the  same  case  before  Ch.  Williamson. 

Where  a  set  of  men  claim  to  be  legally  incorporated,  and  have  done  every  thing  necessary 
to  constitute  them  a  corporation,  colorably  at  least,  if  not  legally,  they  will  be  considered 
a  corporation  de  facto,  and  the  court  of  chancery  will  not  interfere  in  an  incidental  way  and 
declare  their  proceedings  void.      1  Sax.  3»'.'.i. 

An  action  cannot  be  sustained  against  the  board  of  chosen  freeholders  by  an  individual 
for  not  keeping  a  bridge  in  order.  Where  a  corporation  owes  a  specific  duty  to  an  individual, 
an  action  will  lie  for  a  neglect,  but  where  the  duty  is  to  the  public,  no  individual  can  sue. 
3  Hair.  108. 

In  an  action  by,  the  declaration  need  not  set  out  how,  or  by  what  authority  they  were 
incorporated,  or  aver  themselves  to  be  a  corporation.     3  Harr.  158. 

A  deed  to  the  trustees  of  a  corporation,  by  their  individual  names,  does  not  vest  the  pro- 
perty in  the  corporation,  but  iu  them;  the  deed  ought  to  be  made  to  the  corporation  by  its 
corporate  name.     1  Zab.  174. 

When  persons  trre  officers  de  facto,  they  are  in  colore  officii,  and  their  acts  will  be  valid, 
until  they  are  lawfully  ousted  ;  and  more  especially  as  they  respect  third  persons,  their  acta 
are  binding  on  the  corporatiou.     2  Gr.  C.  K.  332.     4  Zab. 

The  impression  of  a  distinctive  corporation  seal  on  an  instrument  (without  wafer  or  wax), 
was  held  to  be  a  good  seal.     1  Hal.  C.  R.  52. 

An  indictment  will  lie  against  a  corporation  for  a  nuisance.  3  Zab.  300.  A  corporation 
may  maintain  an  action  for  a  libel,  for  words  published  of  them  concerning  their  trade  or 
business,  by  which  they  have  suffered  special  damage.     3  Zab.  402. 

A  corporation  is  not  a  citizen  in  the  meaning  of  that  part  of  the  constitution  of  the  United 
States  which  declares  that  "the  citizens  of  each  state  shall  be  entitled  to  all  privileges  and 
immunities  of  citizens  in  the  several  states."     3  Zab.  429. 

If  a  corporation  of  this  state  confines  its  business  to  the  state,  and  a  judgment  is  obtained 
against  it  in  another  state,  in  a  suit  where  the  process  was  served  on  the  president,  when 
accidentally  within  that  state,  such  a  judgment  will  not  be  considered  valid.     4  Zab.  222. 

A  corporate  deed  can  be  proved  only  by  showing  that  it  has  been  duly  sealed  with  the 
corporation  seal.     1  Dutch.  033. 
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Boundaries  of,  18-59,  63,  64,  66 

how  ascertained,  1-6 

Commissioners  to  ascertain  and  survey, 

how  appointed,  1 

duties  of,  2-4 

expenses,  how  paid,  6 

to  settle  township  lines,  how  appointed,  7 

duties  of,  8,  9 

expenses,  how  paid,  10 

dying,  &c,  the  vacancy,  how  filled,    13 


Islands  in  Delaware  river,  except  Petty's, 

annexed  to  nearest  county,  15 

Lines  of  individuals  not  affected  by  this  act,  1 1 
Ocean  county,  public  buildings,  &c,  59-61 
Offences,  where  tried,  17 

Process,  where  served,  16 

Surveys  to  be  recorded,  4,  9 

of  new  township  and  county  lines 

to  be  made,  14 

Township,  term  how  construed,  12 


An  Act  making  provision  for  ascertaining  the  boundaries  of  counties  and  townships. 
Passed  March  5,  1798.     (R.  S.  177.) 

1.  Where  the  partition  lines  between  counties  have  not  been  actually  surveyed 
and  distinctly  marked  and  ascertained,  in  whole  or  in  part,  or  where  any  dispute 
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shall  arise  respecting  the  same,  it  shall  be  lawful  for  the  board  of  chosen  freehold- 
.,..  ,--.  *ers  of  either  county,  on  giving  thirty  days'  notice  in  writing,  signed  by 
J  the  director  of  such  board,  to  the  director  of  the  board  of  chosen  freehold- 
ers of  the  other  county,  to  make  application  to  the  supreme  court  of  this  state, 
which  is  hereby  empowered  and  directed  to  appoint  three  judicious  commis- 
sioners, not  being  inhabitants  of  either  of  the  said  counties,  to  run,  survey,  mark 
and  ascertain  the  said  line  or  lines  of  partition,  or  any  part  thereof,  agreeably  to 
the  act  or  acts  of  the  legislature  constituting  such  counties,  or  describing  their 
boundaries. 

2.  The  said  commissioners,  before  they  enter  upon  the  execution  of  their  ap- 
pointment, shall  take  and  subscribe  an  oath  or  affirmation  before  some  judge  or 
justice  of  the  peace,  that  they  will  faithfully  and  impartially  perform  all  the  duties 
appertaining  to  the  said  appointment. 

3.  The  said  commissioners,  or  any  two  of  them,  shall  give  thirty  days'  notice, 
in  writing,  to  the  respective  directors  of  the  said  boards  of  the  time  and  place  of 
their  meeting,  to  execute  the  duties  designated  in  and  by  their  appointment. 

4.  The  said  commissioners,  or  any  two  of  them,  shall  cause  the  said  line  of 
partition,  or  such  part  thereof  as  shall  be  specified  in,  or  become  necessary  by, 
their  appointment,  to  be  run,  surveyed,  marked  and  ascertained  in  conformity,  as 
nearly  as  may  be,  with  the  act  or  acts  of  the  legislature  constituting  such  counties 
and  prescribing  their  boundaries;  which  survey,  certified  under  their  hands,  or 
the  hands  of  any  two  of  them,  shall  be  annexed  to  their  commission  or  appoint- 
ment, and  oath  or  affirmation  of  office,  and  be  delivered  to  the  secretary  of  this 
state,  to  be  by  him  recorded  and  filed. 

5.  The  line  so  surveyed,  marked,  ascertained  and  certified,  shall  be,  and  hereby 
is  declared  to  be  the  boundary  and  line  of  partition  between  the  said  counties. 

6.  All  the  charges  and  expenses  of  executing  the  duties  of  such  appointment, 
inclusive  of  recording  and  filing  the  commission,  oath  of  office,  and  survey,  shall 
be  taxed  by  the  said  supreme  court,  and  ecptally  paid  by  the  said  counties. 

7.  When  the  board  of  chosen  freeholders  of  a  county  shall  deem  it  necessary 
to  ascertain  the  partition  line,  or  any  part  thereof,  between  any  townships  of  the 
said  county,  it  shall  be  lawful  for  the  said  board  to  make  application  to  the  inferior 
court  of  common  pleas,  on  giving  the  like  notice  to  the  chosen  freeholders  of  such 
townships ;  whereupon  the  said  inferior  court  of  common  pleas  shall  appoint  three 
judicious  commissioners,  not  being  inhabitants  of  either  of  the  said  townships,  to 
run,  survey,  mark  and  ascertain  the  said  line,  or  any  part  thereof,  agreeably,  as 
near  as  may  be,  to  charters,  settlements,  and  acts  relative  to  the  same. 

8.  The  said  commissioners  shall  take  an  oath  or  affirmation  of  office  as  afore- 
said, and  shall,  as  above  mentioned,  give  thirty  days' notice,  in  writing,  to  the 
chosen  freeholders  of  the  said  townships,  of  the  time  and  place  of  their  meeting 
to  perform  the  duties  enjoined  upon  them. 

9.  The  said  commissioners,  or  any  two  of  them,  shall  cause  the  said  line,  or 
such  part  of  it  as  shall  be  specified  in,  or  become  necessary  by,  their  appointment, 
to  be  run,  surveyed,  marked,  and  ascertained,  agreeably,  as  near  as  may  be,  to 
charters,  settlements  and  acts  relative  to  the  same;  which  survey,  certified  under 
their,  or  any  two  of  their  hands,  shall  be  annexed  to  their  commission  or  appoint- 
ment, and  oath  or  affirmation  of  office,  and  delivered  to  the  clerk  of  the  court  of 
common  pleas  of  the  said  county,  who  shall  record  and  file  the  same. 

10.  The  line  so  surveyed,  marked,  ascertained,  and  certified,  shall  be  the  boun- 
dary, or  line  of  partition  between  the  said  townships;  and  all  the  charges  and 
expenses  attending  the  same  shall  be  taxed  by  the  said  inferior  court  of  common 
pleas,  and  equally  paid  by  the  said  townships. 

11.  This  act  shall  only  operate  on  the  boundaries  and  lines  of  counties  and 
townships  as  such;  and  shall  in  no  wise  be  construed  to  affect  the  boundaries  or 
lines  of  lands  belonging  to  any  person  whatsoever. 

12.  The  term  township,  made  use  of  in  this  act,  shall  be  construed  to  compre- 
hend precinct,  ward,  borough,  and  town  corporate. 

13.  If  any  commissioner,  appointed  by  virtue  of  this  act,  shall  die,  refuse  to 
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serve,  or  resign,  it  shall  be  the  duty  of  the  said  supreme  court,  orthe  said  inferior 
court  of  common  picas,  as  the  case  maybe,  to  appoint  another  in  his  room. 

♦Supplement.     Approved  March  7,  1848.     (Pain.  168.)  [*146 

14.  Sec.  1.  In  all  cases  where  any  new  county  or  township  shall  be  formed,  or 
the  lines  of  any  existing  county  or  township  shall  be  altered,  or  in  any  wise 
changed,  an  accurate  survey  of  such  new  county  or  township  shall  be  made,  and 
such  altered  line  or  lines  shall  be  carefully  run,  and  two  full  and  complete  maps 
of  the  same  be  prepared,  on  a  scale  of  two  inches  to  the  mile,  the  one  to  be  de- 
posited in  the  ollice  of  the  secretary  of  state,  and  the  other  in  the  clerk's  office  of 
the  county  so  newly  formed,  or  in  which  such  new  township  or  altered  lines  are 
embraced,  within  six  months  after  the  passage  of  any  act  making  such  alteration 
or  change. 

Sec.  2.  The  duty  above  enjoined  shall  be  performed  agreeably  to  the  provi- 
sions, and  in  the  mode  prescribed  by  the  act  to  which  this  is  a  supplement. 

An  Act  to  annex  the  several  islands  situate  in  the  river  Delaware,  belonging  to  this  state, 
to  the  respective  counties  and  townships  to  which  they  lie  nearest.  Passed  November 
26,  1783.     (K.  S.  180.) 

Whereas  in  and  by  the  act  entitled,  "An  act  to  ratify  and  confirm  an  agreement 
made  between  commissioners  appointed  by  the  legislature  of  the  state  of  Penn- 
sylvania, and  commissioners  appointed  by  the  legislature  of  the  state  of  New 
Jersey,  for  the  purpose  of  settling  the  jurisdiction  of  the  river  Delaware,  and 
islands  within  the  same,"  there  are  many  islands  annexed  to  this  state,  and  as 
it  is  necessary  to  annex  the  same  to  the  particular  counties  and  townships,  so 
that  civil  government  may  be  properly  extended  thereto,  and  public  taxes 
recovered  therefrom — therefore, 

15.  All  islands,  islets  and  dry  land,  annexed  to  the  jurisdiction  of  this  state, 
in  and  by  the  act,  the  title  of  which  is  recited  in  the  preamble  to  this  act,  and 
lying  between  the  station  point,  or  northwest  corner  of  New  Jersey,  northerly, 
and  the  state  of  Delaware  southerly,  shall  hereafter  be  deemed  and  considered  as 
parts  and  parcels  of  such  counties  and  townships,  to  which  said  islands,  or  insu- 
lated dry  land  do  or  doth  lie  nearest,  except  Petty's  islands,  which  shall  be  annexed 
to  the  township  of  Newton,  in  the  county  of  Gloucester;  and  the  proprietors,  or 
owners  thereof,  shall  be  subject  to  the  payment  of  taxes,  for  the  said  islands,  in 
the  said  counties  and  townships  accordingly. 

An  Act.  declaring  the  jurisdiction  of  the  several  counties  in  this  state,  which  are  divided  by- 
rivers,  creeks,  bays,  highways,  or  roads.     Passed  March  7,  1707.     (Pi.  S.  180.) 

16.  Sec.  1.  Where  any  two  counties  are,  or  hereafter  shall  be  divided  by  rivers, 
creeks,  bays,  highways  or  roads,  within  this  state,  the  jurisdiction  of  each  respect- 
ive county,  bounding  on  such  rivers,  creeks,  bays,  highways  or  roads,  shall  be 
reciprocal;  and  all  arrests,  by  virtue  of  any  legal  process,  or  service  of  any  legal 
process,  made  on  the  same,  or  on  any  bridge  over  any  such  rivers,  creeks  or  bays, 
are  hereby  declared  to  be  as  good  and  effectual,  as  if  such  arrests  or  service  had 
been  made  within  the  body  of  either  of  the  said  counties. 

17.  Sec.  2.  Where  any  treason,  murder  or  other  offence  hath  been  or  hereafter 
shall  be  committed  on  any  of  the  rivers,  creeks,  bays,  highways  or  roads,  which 
divide  or  hereafter  shall  divide  any  of  the  counties  within  this  state,  or  on  any 
of  the  bridges  over  any  such  rivers,  creeks  or  bays,  such  offence  or  offences,  whether 
of  principal  or  accessary,  shall  be  inquired  of  and  tried  by  a  jury  of  that  county 
where  the  offender  or  offenders  last  resided ;  and  in  case  such  offender  or  offenders, 
whether  principal  or  accessary,  be  non-residents  of  either  of  the  adjacent  counties, 
such  offence  or  offences,  whether  of  principal  or  accessary,  shall  be  inquired  of 
and  tried  by  a  jury  of  either  of  the  said  counties,  and  such  inquiry  and  trial,  and 
all  other  the  proceedings  thereon  had,  shall  be  as  good  and  effectual  as  if  the  said 
offence  or  offences,  as  well  principal  as  accessary,  had  been  committed,  done  or 
perpetrated  within  the  body  of  such  county^  where  the  said  inquiry,  trial  and 
proceedings  shall  be  had. 
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*147]     *An  Act  for  dividing  and  ascertaining  the  boundaries  of  all  the  counties  in  this 
province.      Passed  January  21,  1709-10.     (It.  S.  161.) 

18.  Sec.  1.  In  the  eastern  division,  the  connty  of  Bergen  shall  begin  at 
Constable's  hook,  and  so  run  up  along  the  bay  and  Hudson's  river  to  the  parti- 
tion point  between  New  Jersey  and  the  province  of  New  York;  and  so  run 
along  the  partition  line  between  the  provinces,  and  the  division  line  of  the  eastern 
and  western  division  of  this  province,  to  Pequaneck  river;  and  so  run  down  the 
said  Pequaneck  and  Passaick  river  to  the  sound;  and  so  to  follow  the  sound  to 
Constable's  hook,  where  it  began. 

19.  Sec.  2.  The  county  of  Essex  shall  begin  at  the  mouth  of  Rahway  river, 
where  it  falls  into  the  sound,  and  so  run  up  the  said  Rahway  river  to  Robeson's 
branch;  thence  west  to  the  division  line,  between  the  eastern  and  western  divi- 
sion aforesaid,  and  so  to  follow  the  said  division  line  to  Pequaneck  river,  where 
it  meets  Passaick  river;  thence  down  Passaick  river  to  the  bay  and  sound; 
thence  down  the  sound  to  where  it  began. 

20.  Sec.  3.  The  county  of  Somerset  begins  where  Boundbrook  empties  itself 
into  Raritan  river;  thence  down  the  stream  of  Raritan  to  the  mouth  of  a  brook 
known  by  the  name  of  Lawrence's  brook;  thence  running  up  the  said  Lawrence's 
brook  to  the  great  road  that  leads  from  Inian's  ferry  to  Cranberry  brook ;  from 
thence  south  forty-four  degrees  westerly  to  Sanpinck  brook ;  thence  down  the 
said  Sanpinck  brook  to  the  said  division  line  of  the  eastern  and  western  division 
aforesaid,  and  so  to  follow  the  said  division  line  to  the  limits  of  the  above  said 
county  of  Essex ;  thence  east  along  the  line  of  Essex  county  to  Greenbrook ;  and 
thence  running  down  the  said  Greenbrook  and  Boundbrook  to  where  it  began. 

21.  Sec.  4.  The  county  of  Middlesex  begins  at  the  mouth  of  the  creek  that 
parts  the  lands  of  George  Willocks,  and  the  land  that  was  formerly  captain 
Andrew  BoWne's,  deceased;  thence  along  the  said  captain  Andrew's  line  to  the 
rear  of  the  said  land ;  thence  upon  a  direct  course  to  Warn's  bridge  on  the  brook 
where  Thomas  Smith  did  formerly  live ;  thence  upon  a  direct  course  to  the  south- 
east corner  of  Barclay's  tract  of  land  that  lies  near  Matchiponix ;  thence  to  the 
most  southernmost  part  of  said  tract  of  land,  including  the  whole  tract  of  land  in 
Middlesex  county;  thence  upon  the  direct  line  to  Sanpinck  bridge  on  the  high 
road,  including  William  Jones,  William  Story,  Thomas  Richman,  and  John 
Guyberson  in  Monmouth  county ;  thence  along  the  said  road  to  Aaron  Robins' 
land;  thence  westerly  along  the  said  Aaron  Robins'  line  and  James  Lawrence's 
line  to  the  line  of  the  eastern  and  western  division  aforesaid,  including  the  said 
Robins  and  Lawrence  in  Monmouth  county ;  thence  northerly  along  the  said  line 
to  Sanpinck  brook,  being  part  of  the  bounds  of  the  said  Somerset  county ;  thence 
following  the  lines  of  Somerset  and  Essex  counties,  and  so  to  the  sound,  and 
thence  down  the  sound  to  Amboy  point,  and  from  thence  to  the  creek,  where  it 
first  began. 

22.  Sec.  5.  The  county  of  Monmouth  begins  at  the  mouth  of  the  creek  afore- 
said, that  parts  the  land  of  captain  Andrew  Bowne,  deceased,  and  George 
Willocks;  thence  following  the  line  of  Middlesex  county  to  the  line  of  the 
eastern  and  western  division  aforesaid  ;  thence  southerly  along  the  said  division 
line  to  the  sea;  thence  along  the  sea  to  the  point  of  Sandy  Hook;  thence  up  the 
bay  to  the  aforesaid  creek,  where  it  first  began. 

23.  Sec.  6.  The  line  of  partition  between  Burlington  and  Gloucester  county 
begins  at  the  mouth  of  Pensauquin,  alias  Cropwell  creek;  thence  up  the  same  to 
the  fork;  thence  along  the  southernmost  branch  thereof,  sometimes  called  Cole 
branch,  until  it  comes  to  the  head  thereof,  which  is  the  bounds  betwixt  Samuel 
Lipencote's  and  Isaac  Sharp's  land;  thence  upon  a  straight  line  to  the  southern- 
most branch  of  Little  Eggharbor  river,  including  the  said  Sharp's  land  in 
Gloucester  county;  thence  down  the  said  branch  aud  river  to  the  mouth  thereof; 
thence  to  the  next  inlet  on  the  south  side  of  Little  Eggharbor's  most  southerly 
inlet;  thence  along  the  sea  coast  to  the  line  of  partition  between  East  and  West 
Jersey;  thence  along  the  said  line  of  partition  by  Maidenhead  and  Hopewell  to 
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the  northernmost  *and  uttermost  bounds  of  the  township  of  Amwcll;   r*,.© 
thence  by  the  same  bo  the  river  Delaware;  thence  by  the  river  Delaware  L 
to  the  first  mentioned  station. 

24.  Skc.  7.  Gloucester  coanty  begins  at  the  mouth  of  Pensauquin  creek; 
thence  up  the  same  to  the  fork  thereof;  thence  along  the  said  bounds  of  Bur- 
lington county  to  the  sea;  thence  along  the  sea  coast  to  Great  Eggharbor  river; 
thence  up  said  river  to  the  fork  thereof;  thence  up  the  southernmost  and  great- 
est branch  of  the  same  to  the  head  thereof;  thence  upon  a  direct  line  to  the  head 
of  Oldman's  creek  ;  thence  down  the  same  to  Delaware  river;  thence  up  Dela- 
ware river  to  the  place  of  beginning. 

25.  Sec.  8.  Salem  county  begins  at  the  mouth  of  a  creek  on  the  west  side  of 
Stipson's  island,  commonly  called  .Iccak's  creek  ;  thence  up  the  same  as  high  as 
the  tide  floweth ;  thence  upon  a  direct  line  to  the  mouth  of  a  small  creek  at 
Tuckahoe,  where  it  comes  into  the  southernmost  main  branch  of  the  fork  of  Great 
Eggharbor  river;  thence  up  the  said  branch  to  the  head  thereof;  thence  along 
the  bounds  of  Gloucester  county  to  Delaware  river;  thence  down  Delaware  river 
and  bay  to  the  place  of  beginning. 

26.  Sec.  f>.  Cape  May  county  begins  at  the  mouth  of  a  small  creek  on  the 
west  side  of  Stipson's  island,  called  Jecak's  creek;  thence  up  the  said  creek  as 
high  as  the  tide  floweth  ;  thence  along  the  bounds  of  Salem  county  to  the  south- 
ernmost main  branch  of  Great  Eggharbor  river  ;  thence  down  the  said  river  to 
the  sea;  thence  along  the  sea  coast  to  Delaware  bay,  and  so  up  the  said  bay  to 
the  place  of  beginning. 

Supplement.     Passed  November  28,  1822.     (R.  S.  1G4.) 

2T.  Sec.  1.  The  easterly  bounds  of  the  county  of  Essex,  are  declared  to  be  the 
middle  or  midway  of  the  waters  of  the  sound  adjoining  the  same,  as  far  as  the 
limits  of  the  said  county  extend. 

28.  Sec.  2.  The  easterly  bounds  of  the  county  of  Middlesex,  are  declared  to 
be  the  middle  or  midway  of  the  waters  of  the  sound  adjoining  the  same,  to  the 
middle  of  the  channel,  at  the  junction  of  the  waters  of  the  sound  with  the  waters 
of  the  Raritan  river,  to  the  eastward  of  the  flat  or  shoal  which  extends  from 
Amboy  or  Cole's  point,  and  thence  to  the  mouth  of  Whale  creek,  the  beginning 
of  the  bounds  of  the  counties  of  Middlesex  and  Monmouth. 

29.  Sec.  3.  The  northerly  bounds  of  the  county  of  Monmouth,  are  declared 
to  be  the  middle  or  midway  of  the  waters  of  Raritan  bay,  from  the  line  of  Mid- 
dlesex to  the  main  channel,  which  passes  by  Sandy  Hook,  and  along  the  said 
channel  to  the  sea. 

30.  Sec.  4.  The  northern  bounds  of  the  county  of  Salem,  shall  be  taken  and 
deemed  to  be  as  follows :  to  extend  from  the  middle  of  the  channel  at  the  mouth 
of  Oldman's  creek,  to  the  main  ship  channel  of  the  river  Delaware,  striking  the 
same  at  a  right  angle,  and  the  southern  bounds  extending  from  said  ship  channel 
along  the  Cumberland  line,  to  the  middle  of  the  channel  at  the  mouth  of  Stow 
creek. 

31.  Sec.  5.  The  northerly  bounds  of  the  county  of  Cumberland,  shall  be 
taken  and  deemed  to  extend  from  the  middle  of  the  channel  at  the  mouth  of 
Stow  creek,  to  the  main  ship  channel  in  the  river  Delaware,  striking  the  same  at 
aright  angle;  and  the  southern  bounds  shall  be  taken  and  deemed  to  extend 
from  opposite  the  middle  of  the  mouth  of  West's  creek,  to  the  main  ship  channel 
in  Delaware  bay,  making  a  right  angle  therewith. 

32.  Sec.  6.  The  line  of  partition  between  the  counties  of  Cumberland  and 
Cape  May,  shall  be  taken  and  deemed  to  be  as  follows,  to  wit :  to  begin  at  the 
place  where  the  waters  of  Mill  or  Hickman's  creek  fall  into  the  channel  of 
Tuckahoe  river,  at  the  boundary  line  of  Gloucester  county,  and  running  thence 
directly  into  the  mouth  of  said  creek,  continuing  the  same  course  by  a  line  of 
marked  trees,  (which  by  the  present  position  of  the  compass  is  south,  fifty-seven 
degrees  and  about  thirty  minutes  west),  until  it  strikes  Hughes',  on  the  lower 
mill  pond,  on  West  or  Jecak's  creek,  thence  down  the  middle  of  the  ancient 
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watercourses  thereof,  until  it  falls  into  Delaware  bay,  and  thence  continue  a  clue 
southwest  course  until  it  strikes  the  Hue  of  said  counties,  at  the  ship  channel  of 
the  said  bay. 

*1491   *An  Act  for  erec,ing  ,ne  «Prer  Tarfs  of  tlie  western  division  of  New  Jersey  into  a 
J  county.     Passed  March  11,  1713-14.     (R.  S.  165.) 

33.  All  and  singular  the  lands,  and  upper  parts  of  the  said  western  division 
of  the  province  of  New  Jersey,  lying  northward  of,  or  situate  above,  the  brook 
or  rivulet  commonly  called  Aesanpink,  be  erected  into  a  county,  and  it  is  hereby 
erected  into  a  county,  named,  and  from  henceforth  to  be  called  the  county  of 
Hunterdon;  and  the  said  brook  or  rivulet,  commonly  known  and  called  by  the 
name  of  Assanpink,  shall  be  the  boundary  line  between  the  county  of  Burlington 
and  the  said  county  of  Hunterdon. 

An  Act  for  erecting  the  upper  parts  of  the  county  of  Hunterdon,  in  the  western  division  of 
New  Jersey,  into  a  county.     Passed  March  15,  1738-9.     (R.  S.  165.) 

34.  All  and  singular  the  lands,  and  upper  parts  of  the  said  Hunterdon  county, 
lying  to  the  northward  and  eastward,  situate  and  lying  to  the  eastward  of  a  well 
known  place  in  the  county  of  Hunterdon,  being  a  fall  of  water  in  part  of  the  north 
branch  of  Raritan  river,  called  in  the  Indian  language,  or  known  by  the  name  of 
Allamatonck,  to  the  northeastward  of  the  northeast  end  or  part  of  the  lands  called 
the  New  Jersey  society  lands,  along  the  line  thereof  crossing  the  south  branch  of 
the  aforesaid  Raritan  river,  and  extending  westerly  to  a  certain  tree,  marked  with 
the  letters  L.  M.,  standing  on  the  north  side  of  a  brook  emptying  itself  into  the 
said  south  branch,  by  an  old  Indian  path  to  the  northward  of  a  line  to  be  run 
northwest  from  the  said  tree  to  a  branch  of  Delaware  river,  called  Muskonetkong, 
and  so  down  the  said  branch  to  Delaware  river;  all  which  said  lands  being  to  the 
eastward,  northward  and  northeastward  of  the  above  said  boundaries,  be  erected 
into  a  county,  and  it  is  hereby  erected  into  a  county,  named  aud  from  henceforth 
to  be  called  Morris  county,  and  the  said  bounds  shall  part  and  from  henceforth 
separate  and  divide  the  same  from  the  said  Hunterdon  county. 

An  Act  to  ascertain  the  line  and  bounds  between  the  counties  of  Somerset  and  Morris. 
Passed  March  28,  1749.     (R.  S.  166.) 

35.  From  and  after  the  publication  hereof,  the  division  line  between  the  counties 
of  Somerset  and  Morris,  shall  be  as  follows,  videlicet,  beginning  at  a  fall  of  water 
commonly  called  Allamatonck  falls,  and  also  mentioned  in  the  before  recited  act; 
and  from  thence  on  a  straight  line,  in  a  course  east  and  by  north,  as  the  compass 
now  points,  to  the  main  branch  of  Passaiek  river;  and  so  down  the  said  river,  as 
the  before  recited  act  directs,  anything  herein,  or  in  any  other  act  to  the  contrary 
thereof  notwithstanding. 

An  Act  for  settling  the  bounds  between  the  counties  of  Somerset,  Middlesex,  and  Monmouth. 
Passed  March  15,  1713-14.     (R.  S.  166.) 

36.  Sec.  1.  The  boundary  line  between  Somerset  and  Middlesex  counties,  shall 
be  and  begin  where  the  road  crosseth  the  river  Raritan,  at  Inian's  ferry,  aud  run 
from  thence  along  the  said  old  road  by  Jedediah  Higgins'  house,  leading  towards 
the  falls  of  Delaware,  so  far  as  the  eastern  division  of  this  province  extends. 

31.  Sec.  2.  The  boundary  line  between  Middlesex  and  Monmouth  counties, 
shall  be  and  begin  at  the  mouth  of  the  creek  that  parts  the  laud  of  George  Wil- 
locks,  and  the  laud  that  was  formerly  captain  Andrew  Bowne's,  deceased ;  thence 
along  the  said  captain  Andrew  Bowne's  line,  to  the  rear  of  the  said  land;  thence 
upon  a  direct  course  to  Warn's  bridge,  on  the  brook  where  Thomas  Smith  did 
formerly  live;  thence  upon  a  direct  course  to  the  southeast  corner  of  Barclay's 
tract  of  laud,  that  lies  near  Matchiponix;  thence  to  the  most  southernmost  part 
of  said  tract  of  land,  including  the  whole  tract  of  land  in  Middlesex  county ;  thence 
upon  the  direct  line  to  Assanpink  bridge,  on  the  high  road,  including  William 
Jones,  William  Story,  Thomas  Ruckmau  and  John  Guyberson,  in  Monmouth 
county ;  thence  along  the  said  road  to  Aaron  Robins'  land ;  thence  westerly  along 
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the  said  Aaron  Robins'  and  James  Lawrence's  line,  to  the  line  of  the  eastern  and 
western  division  aforesaid,  including  the  said  Robins  and  Lawrence  in  Monmouth 
county. 

*88.  Skc.  3.  The  boundary  lines  between  the  said  counties,  settled  by  r*icn 
act  of  General  Assembly  of  this  province,  passed  in  January,  one  thousand  *- 
seven  hundred  and  nine,  so  far  and  no  further,  as  the  same  is  altered  by  this  act, 
shall  be,  and  is  hereby,  repealed  to  all  intents  and  purposes. 

An  Act  to  annex  p  irl  of  the  county  of  Essex  to  tlie  county  of  Somerset.,  and  to  ascertain  the 
bounds  thereof.     Passed  November  4,  1741.     (It.  S.  1 07.) 

39.  From  and  after  the  publication  hereof,  the  lines  and  bounds  of  the  said 
county  of  Somerset  shall  be  as  follows,  videlicet,  beginning  at  the  south  branch  of 
Raritan  river,  where  the  reputed  division  line  between  East  and  West  Jersey 
strikes  the  same,  along  the  rear  of  Raritan  lots,  until  it  meets  with  the  north 
branch  of  said  river;  thence  up  the  same  to  a  fall  of  water,  commonly  called  Alla- 
matonck  ;  from  thence  along  the  bounds  of  Morris  county  to  Rassaick  river;  thence 
down  the  same  to  the  lower  corner  of  William  Dockwrae's  two  patents  on  the  same 
river;  and  thence,  on  a  straight  line,  southeasterly,  to  the  head  of  Greenbrook; 
and  thence  down  the  same  brook  to  Roundbrook;  thence  down  said  Roundbrook 
to  the  place  where  it  empties  itself  into  Raritan  river;  thence  clown  Raritan  river 
to  the  place  where  the  road  crosseth  said  river  at  Inian's  ferry;  from  thence  along 
said  old  road,  which  leads  by  Jtdediah  Higgins'  house,  towards  the  falls  of  Dela- 
ware, until  it  intersects  the  division  line  aforesaid  ;  thence  along  the  said  division 
line  to  the  south  branch  of  Raritan  river,  aforesaid,  where  it  first  began;  any  act 
or  acts  of  the  General  Assembly  of  this  province,  or  any  article,  clause,  or  thing 
in  them  or  any  of  them  contained,  to  the  contrary  thereof,  in  anywise  notwith- 
standing. 

An  Act  for  altering  and  resettling  part  of  the  boundary  line  between  the  counties  of  Somerset 
and  Middlesex.     Passed  November  24,  1790.     (R.  S.  108.) 

40.  Sec.  1.  The  middle  of  the  main  six  rod  road,  as  established  by  law,  from 
the  ferry  at  the  city  of  New  Rrunswick,  formerly  called  Inian's  ferry,  to  the 
boundary  line  of  the  county  of  Hunterdon,  on  the  road  to  Trenton,  shall  be  the 
boundary  line  of  those  parts  of  the  counties  of  Middlesex  and  Somerset,  which 
are  on  the  south  side  of  the  river  Raritan. 

41.  Sec.  2.  All  the  lands  and  tenements,  lying  to  the  northward  of  the  line 
hereinbefore  established,  and  heretofore  belonging  to  the  county  of  Middlesex, 
shall  be,  and  are  hereby  annexed  to  the  county  of  Somerset ;  and  all  the  lands 
and  tenements  on  the  southward  of  said  line,  heretofore  belonging  to  the  county 
of  Somerset,  shall  be,  and  are  hereby  annexed  to  the  said  couniy  of  Middlesex. 

Proviso,  obsolete. 

An  Act  for  erecting  the  southern  parts  of  the  county  of  Salem,  in  New  Jersey,  into  a  sepa- 
rate county,  and  ascertaining  the  boundaries  of  the  several  piecincts  therein.  Passed 
January  19,  1747-8.     (R.  S.  169.) 

42.  Sec.  1.  All  and  singular  the  lands  within  the  following  bounds,  videlicet, 
beginning  in  the  county  of  Salem,  at  the  mouth  of  Stow  creek,  and  running  up 
the  same  unto  John  Rrick's  mills,  leaving  the  said  Rrick's  mills  within  the 
county  hereby  erected;  then  continuing  still  up  Stow  creek  branch  to  the  house 
where  Hugh  Dunn  now  dwells,  leaving  said  Hugh  Dunn  within  the  new  county ; 
and  from  the  said  Hugh  Dunn's  house,  upon  a  straight  line  to  Nathan  Shaw's 
house,  leaving  said  Nathan  Shaw's  house  within  the  new  county;  and  then  on  a 
northeast  course,  until  it  intersects  the  Pilesgrove  line,  leaving  Pilesgrove  within 
Salem  county;  then  along  the  said  line  till  it  intersects  the  line  which  divides  the 
counties  of  Gloucester  and  Salem  ;  then  running  southeastward,  down  Gloucester 
line,  unto  the  boundaries  of  Cape  May  county;  then  bounded  by  Cape  May 
county  to  Delaware  bay;  and  then  up  Delaware  bay  to  the  place  of  beginning; 
shall  be  erected,  and  the  said  lands  are  hereby  erected  into  a  county,  named  and 
henceforth  to  be  called  by  the  name  of  Cumberland. 


1G4  COUNTIES. 

43.  Sec.  2.  The  said  county  of  Cumberland  shall  be  divided  into  six  precincts, 
by  the  names  and  boundaries  following,  to  wit,  three  on  the  north  side,  and  three 
on  the  south  side  of  Cohansey  creek ;  the  names  of  the  precincts  on  the  north  side 
1  ^1  *1  *°f tne  sa^  creek  shall  be,  Greenwich,  Hopewell  and  Stow  creek ;  and  the 

-■  names  of  those  on  the  south  side  of  the  said  creek  shall  be,  Fairfield,  Deer- 
field  and  Maurice  river  precincts:  Greenwich  precinct  shall  be  bounded  on  the 
south  by  Cohansey  creek,  on  the  east  by  a  small  creek  that  proceeds  out  of  Co- 
hansey creek,  called  Mill  creek;  then  up  the  said  Mill  creek  to  the  fork;  then  up 
the  easternmost  branch  till  it  intersects  the  road  that  leads  from  Greenwich  to 
Cohansey  bridge,  to  a  corner  tree  of  Job  Shepard's  land ;  then  running  up  the 
said  Job  Shepard's  land  to  a  corner  of  a  tract  of  land  surveyed  to  Edmund 
Gibbon,  standing  on  Barnagate  hill;  then  westerly  along  Gibbon's  line  to  a 
corner  of  Francis  Bruster's  land ;  then  along  Bruster's  land  to  the  road  that 
leads  from  Greenwich  to  John  Brick's  mill ;  then  up  the  said  road  till  it  intersects 
a  run  called  Mackernipper's  run ;  then  down  the  said  run  till  it  falls  into  Stow 
creek,  and  bounded  by  Stow  creek  to  Delaware  bay;  then  along  Delaware  bay 
to  the  place  of  beginning.  The  other  two  are  divided  by  the  road  that  leads 
from  Greenwich  to  Nathan  Shaw's  ;  Hopewell  on  the  east,  and  Stow  creek  on 
the  west  side  of  the  said  road  as  it  now  runs. 

The  precincts  on  the  south  side  of  the  said  Cohansey  creek,  are  divided  as  fol- 
lows: 

Maurice  river  precinct  shall  contain  all  that  tract  of  land,  lying  on  the  east 
side  of  Prince  Maurice's  river,  within  the  said  county  of  Cumberland. 

Fairfield  to  begin  at  the  mouth  of  Cohansey  creek  ;  and  to  run  up  the  same  to 
Parvin's  branch;  then  up  the  said  branch  to  the  head;  and  from  thence,  on  a 
direct  line,  to  the  head  of  Chatfield's  swamp;  then  down  the  same  to  Lebanon 
branch;  then  northeast  till  it  intersects  Prince  Maurice's  river;  then  down  the 
same  to  Delaware  bay;  then  up  Delaware  bay  to  the  mouth  of  Cohansey  creek 
aforesaid. 

Deerfield  to  be  bounded  on  the  west  by  Cohansey  creek,  on  the  south  by  Fair- 
field precinct,  aforesaid ;  on  the  east  by  Maurice  river  precinct ;  and  on  the  north 
by  Pilesgrove. 

An  Act  for  the  better  and  more  effectual  ascertaining  the  boundaries  between  the  counties 
of  Salem  and  Cumberland.     Passed  December  7,  1763.     (R.  S.  170.) 

44.  The  bounds  between  the  counties  of  Salem  and  Cumberland,  shall  be  as 
followeth,  videlicet,  beginning  at  the  middle  of  the  month  of  Stow  creek,  and 
running  up  the  middle  of  the  same,  opposite  to  the  mills  that  formerly  belonged 
to  John  Brick,  esquire ;  theu  continuing  still  up  the  middle  of  Stow  creek  branch, 
opposite  to  the  house  of  Hugh  Dunn ;  then  on  a  direct  line  to  said  Hugh  Dunn's 
house,  leaving  said  Dunn's  house  in  Cumberland  county  ;  and  from  said  house,  on 
a  straight  line,  north  fifty-one  degrees,  fifteen  minutes  east,  ninety-four  chains,  to 
the  house  of  Azel  Pierson,  formerly  Nathan  Shaw's,  leaving  said  Pierson's  house 
in  Cumberland  county ;  from  thence  northeast,  until  it  intersects  the  line  of  Piles- 
grove  township  or  precinct,  in  distance  three  hundred  and  five  chains;  and  thence 
along  Pilesgrove  line,  as  was  marked  by  the  said  commissioners,  south  forty-seven 
degrees  east,  until  it  intersects  the  middle  of  the  watercourse  of  Prince  Maurice's 
river,  below  the  mouth  of  Muddy  run;  from  thence  up  said  river,  bounding  on 
the  middle  of  the  watercourse  thereof,  to  the  foot  of  Scotland  branch;  then  up 
said  branch,  bounding  on  the  middle  of  the  watercourse,  to  Gloucester  line;  which 
said  river,  lines  and  creek  as  aforesaid,  shall  for  ever  hereafter  be  taken,  deemed 
and  esteemed  the  bounds  of  partition  between  the  aforesaid  counties  of  Salem 
and  Cumberland;  any  law  or  usage  to  the  contrary  thereof  notwithstanding. 

An  Act  to  define  the  boundary  lines  of  Salem,  Cumberland  and  Cape  May.      Revision — 
Approved  April  10,  1846.     (R.  S.  171.) 

45.  The  boundary  lines  of  the  counties  of  Salem,  Cumberland  and  Cape  May, 
are  hereby  declared  to  be  the  main  ship  channel  in  the  river  and  bay  of  Delaware 
adjoining  said  counties  respectively. 
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An  Act  for  creeling  (he  upper  pint  of  Morris  county,  in  New  Jersey,  into  a  separate  county, 
to  be  called  the  county  of  Sussex.     Passed  Jane  H,  1768.     (R.  S.  171.) 

4f>.  All  and  singular  the  lands  and  upper  parts  of  said  Morris  county,  northwest 
♦of  Muskonetkong  river,  beginning  at  the  mouth  of  said  river,  where  it  r*i^9 
empties  itself  into  Delaware  river,  and  running  up  said  Muskonetkong  L 
river,  to  the  head  of  the  great  pond  ;  from  thence  northeast  to  the  line  that 
divides  the  province  of  New  York  and  said  New  Jersey;  thence  along  the  said 
line  to  Delaware  river  aforesaid;  thence  down  the  same  to  the  mouth  of  Mus- 
konetkong,  the  place  of  beginning:  all  which  said  lands,  contained  within  the 
above  boundaries,  be  erected  into  a  county,  and  they  are  hereby  erected  into  a 
county,  named  and  from  henceforth  to  be  called  the  county  of  Sussex:  and  the 
said  Muskonetkong  river,  so  far  as  the  county  of  Hunterdon  bounds  on  it,  shall 
be  the  boundary  line  between  that  county  and  said  county  of  Sussex;  and  the 
said  Muskonetkong  river,  and  a  northeast  line  from  the  head  of  said  pond,  shall 
be  the  boundary  liue  between  Morris  county  and  the  said  county  of  Sussex. 

An  Act  to  erect  the  southwesterly  part  of  Sussex  county  into  a  separate  county,  to  be  called 
the  county  of  Warren.     Passed  November  2D,  1824. 

47.  Sec.  I.  All  the  lower  part  of  the  county  of  Sussex,  southwesterly  of  a  line 
beginning  on  the  river  Delaware,  at  the  mouth  of  Flat  brook,  in  the  township  of 
Walpack,  and  running  from  thence,  a  straight  course  to  the  northeast  corner  of 
Hard  wick  church,  situated  on  the  south  side  of  the  main  road  leading  from  John- 
sonburg  to  Newton,  and  from  thence  in  the  same  course  to  the  middle  of  the 
Muskonetkong  creek,  be  and  the  same  is  hereby  erected  into  a  separate  county, 
to  be  called  the  county  of  Warren ;  and  a  line  running  from  thence  down  the 
middle  of  the  said  Muskonetkong  creek  to  where  it  empties  into  the  Delaware, 
shall  hereafter  be  the  division  line  between  the  counties  of  Morris  and  Hunter- 
don and  the  said  county  of  Warren. 

Sec.  2.  The  said  county  of  Warren  shall  have  and  enjoy  all  the  jurisdiction, 
powers,  rights,  privileges,  liberties  and  immunities  which  any  other  county  in  this 
state  doth  or  may  enjoy. 

An  Act  to  erect  parts  of  the  counties  of  Essex  and  Bergen  into  a  new  county,  to  be  called 
the  county  of  Passaic,  and  the  eastern  part  of  the  county  of  Gloucester  into  a  separate 
county,  to  be  called  the  county  of  Atlantic.     Passed  February  7,  1837. 

48.  Sec.  1.  All  those  parts  of  the  counties  of  Essex  and  Bergen,  contained 
within  the  following  boundaries  and  lines  :  beginning  at  the  mouth  of  Yantekaw, 
or  Third  river,  at  its  entrance  into  the  Passaic  river,  being  the  present  boundary 
of  the  township  of  Acquackanunk  :  running  thence  northwesterly  along  the  course 
of  the  line  of  said  township,  to  the  corner  of  said  line  at  or  near  the  Newark  and 
Pompton  turnpike  ;  thence,  in  a  straight  line,  to  the  bend  of  the  road  below  the 
house  now  occupied  by  John  Freeman,  in  the  township  of  Caldwell,  being  about 
one  and  a  half  miles  in  length ;  thence  to  the  middle  of  the  Passaic  river ;  thence 
along  the  middle  of  said  river  to  the  middle  of  the  mouth  of  the  Pompton  river, 
by  the  two  bridges;  thence  up  said  river,  along  the  line  between  Bergen  and 
Morris  counties,  to  Sussex  county;  thence,  along  the  line  between  Sussex  and 
Bergen  counties,  to  the  state  of  New  York;  thence  easterly,  along  the  line  be- 
tween the  two  states  to  the  division  line  between  the  townships  of  Pompton  and 
Franklin;  thence,  along  said  line  dividing  said  townships  and  the  townships  of 
Franklin  and  Saddle  river,  to  where  it  intersects  the  road  commonly  called 
Goetchius  lane ;  thence  down  the  centre  of  said  road  or  lane,  to  the  Passaic  river ; 
thence,  down  the  middle  of  the  Passaic  river,  to  the  place  of  beginning,  be  and 
the  same  is  hereby  erected  into  a  separate  county,  to  be  called  the  county  of 
Passaic;  said  lines  shall  hereafter  be  the  division  lines  between  the  counties  of 
Essex,  Morris,  Sussex,  Bergen,  and  the  state  of  New  York,  and  the  county  of 
Passaic,  respectively. 

49.  Sec.  2.  All  the  eastern  part  of  the  county  of  Gloucester  contained  in  the 
townships  of  Galloway,  Hamilton,  Weymouth,  and  Eggharbor,  be,  and  the  same 
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is  hereby  erected  into  a  separate  county,  to  be  named  and  hereafter  called  the 
county  of  Atlantic. 

50.  Sec.  3.  The  said  counties  of  Passaic  and  Atlantic,  respectively,  shall  have 
and  enjoy  all  the  jurisdiction,  powers,  rights,  privileges,  liberties,  and  immunities 
which  any  other  counties  in  this  state  do  or  may  enjoy. 

*153]     *An  Act  to  erect  parts  of  the  counties  of  Hunterdon.  Burlington,  and  Middlesex 
into  a  new  county,  to  be  called  the  county  of  Mercer.     Passed  February  22,  1838. 

51.  Sec.  1.  All  those  parts  of  the  counties  of  Hunterdon,  Burlington,  and 
Middlesex,  contained  within  the  following  boundaries,  viz. :  beginning  on  the 
river  Delaware,  at  the  mouth  of  Crosswicks  creek,  and  at  the  extreme  western 
point  of  the  division  line  between  the  townships  of  Nottingham  and  Chesterfield, 
in  the  county  of  Burlington,  and  running  thence  up  said  creek,  along  the  middle 
of  the  same,  and  as  the  same  runs  its  several  courses,  to  the  boundary  line  of 
Monmouth  county;  thence  northwestwardly  along  said  line  until  it  strikes  the 
boundary  line  of  the  township  of  East  Windsor,  in  the  county  of  Middlesex, 
which  divides  said  township  from  the  county  of  Monmouth ;  thence  running  along 
said  line  between  East  Windsor  township  and  Monmouth  county  till  it  strikes 
Rocky  brook  ;  thence  down  the  middle  of  said  brook  to  a  new  road  leading  to 
Milford;  thence  along  said  road  eastwardly  to  the  westerly  line  of  Louis  Riggs' 
land ;  thence  along  said  line  northwardly  to  the  middle  of  Millstone  river ;  thence 
down  the  said  river,  along  the  middle  thereof,  the  several  courses  of  the  same,  to 
the  line  dividing  the  counties  of  Somerset  and  Middlesex;  thence  southwest- 
wardly  along  said  dividing  line  to  the  line  of  the  county  0f  Hunterdon  ;  thence 
along  the  line  dividing  the  counties  of  Somerset  and  Hunterdon,  to  a  point  therein 
where  the  same  crosses  the  road  called  the  Pennington  road,  leading  from  the 
village  of  Rockyhill  to  the  village  of  Pennington;  thence  continuing  along  the 
middle  of  the  said  road,  the  various  courses  thereof,  to  the  Delaware  river,  at 
Titusville;  thence  down  said  river,  the  several  courses,  and  including  the  islands 
belonging  to  this  state,  to  the  place  of  beginning,  be,  and  the  same  is  hereby 
erected  into  a  separate  county,  to  be  called  the  county  of  Mercer:  and  said  lines 
shall  hereafter  be  the  division  lines  between  the  counties  of  Hunterdon,  Burling- 
ton, Middlesex,  and  Somerset,  and  the  state  of  Pennsylvania,  and  the  county  of 
Mercer,  respectively. 

Sec.  2.  The  said  county  of  Mercer  shall  have  and  enjoy  all  the  jurisdiction, 
powers,  rights,  privileges,  liberties,  and  immunities  which  any  other  county  in 
this  state  doth  or  may  enjoy. 

A  Supplement.     Passed  February  27,  1838.     (R.  S.  175.) 

52.  All  that  part  of  the  township  of  Montgomery,  in  the  county  of  Somerset, 
which  lies  south  of  the  following  line,  to  wit:  beginning  on  the  Millstone  river, 
where  the  boundary  line  between  the  counties  of  Middlesex  and  Somerset  crosses 
the  same,  continuing  down  said  river  to  the  original  southeasterly  corner  of  a 
tract  of  land  called  the  Van  Horn  tract,  and  thence  running  westerly  along  the 
original  south  boundary  of  said  tract,  and  continuing  on  in  the  same  course  to 
the  middle  of  the  road  called  the  Pennington  road,  leading  from  the  village  of 
Rockyhill  to  the  village  of  Pennington;  and  thence  westerly  along  the  middle 
of  said  road  to  the  boundary  line  of  the  county  of  Somerset,  shall  be,  and  the 
same  is  hereby  attached  to  and  made  a  part  of  the  county  of  Mercer,  and  shall 
be  subject  to  all  the  laws  which  the  county  of  Mercer  now  is  or  may  be  subject 
to  ;  and  said  line  shall  hereafter  be  the  boundary  line  between  the  county  of 
Mercer  and  the  county  of  Somerset. 

A  further  Supplement.     Passed  February  14,  1839.     (R.  S.  175.) 

53.  All  that  part  of  the  county  of  Hunterdon,  embraced  within  the  limits  of 
the  township  of  Hopewell,  shall  be,  and  the  same  is  hereby  attached  to,  and  made 
a  part  of  the  county  of  Mercer,  and  shall  be  subject  to  all  the  laws  which  the 
county  of  Mercer  now  is  or  may  be  subject  to;  and  the  boundary  line  between 
the  said  township  of  Hopewell  and  the  township  of  Amwell,  in  the  county  of 
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Hunterdon,  shall  ho  hereafter  the  boundary  line  between  the  county  of  Mercer 
and  the  county  of  Hunterdon. 

*An  Act  to  create  the  comity  of  Hudson.     Passed  February  22,  1840.  [*154 

54.  Sec.  1.  All  that  part  of  the  county  of  Bergen,  as  the  same  stood  before 
the  patting  of  this  act,  contained  within  the  following  boundaries,  viz.:  begin- 
ning at  the  northeasterly  corner  of  the  present  township  of  Bergen,  in  the 
boundary  line  between  this  state  and  the  state  of  New  York;  thence  running 
westwardly  on  the  line  which  divides  the  said  township  of  Bergen  from  the 
township  of  Eackensack  to  the  Eaekehsack  river;  thence,  down  the  middle  of 
the  said  Haekensack  river,  to  the  middle  of  the  turnpike  road  of  the  New  Bar- 
badoes  Tollbridge  company;  thence,  westwardly  along  the  middle  of  the  said 
turnpike  road,  in  the  various  courses  thereof,  to  the  middle  of  the  abutment  of 
the  bridge  across  the  Passaic,  opposite  the  village  of  Acquackanunck;  thence, 
along  the  middle  of  the  said  bridge  to  the  point  where  it  meets  the  line  between 
the  present  county  of  Passaic  and  Bergen  ;  thence  down  the  said  Passaic  river 
and  Newark  bay,  in  the  several  courses  thereof,  on  the  boundary  lines  between 
the  county  of  Bergen,  as  the  same  stood  before  the  passing  of  this  act,  and  the 
counties  of  Passaic  and  Essex,  to  Kill-Van-Kull ;  thence  eastwardly,  on  the 
boundary  line  between  this  state  and  the  state  of  New  York,  to  the  Hudson 
river;  thence,  northwardly,  continuing  on  the  said  boundary  line  between  this 
state  and  the  state  of  New  York,  up  the  said  Hudson  river  to  the  place  of 
beginning,  be  and  the  same  is  hereby  erected  into  a  separate  county,  to  be  called 
the  county  of  Hudson  ;  and  said  lines  shall  hereafter  be  the  division  lines  between 
the  counties  of  Essex,  Passaic,  and  Bergen,  and  the  state  of  New  York,  and  the 
said  couuty  of  Hudson,  respectively. 

Sec.  2.  The  said  county  of  Hudson  shall  have  and  enjoy  all  the  jurisdiction, 
powers,  rights,  privileges,  liberties,  and  immunities  which  any  other  county  in 
this  state  doth  or  may  enjoy. 

An  Act  to  erect  a  part  of  the  county  of  Gloucester  into  a  new  county,  to  be  called  the 
county  of  Camden.     Passed  March  13,  1844. 

55.  The  seven  townships  of  Camden,  Waterford,  Newton,  Union,  Delaware, 
Gloucester,  and  Washington,  now  composing  a  part  of  the  county  of  Gloucester, 
be,  and  the  said  townships  are  hereby  erected  into  a  separate  county,  named,  and 
hereafter  to  be  called  the  county  of  Camden,  and  the  inhabitants  of  each  and  every 
of  the  said  townships  respectively  shall  be  and  they  and  each  of  them  are  hereby 
vested  with,  entitled  unto,  and  hereby  authorized  to  exercise  and  enjoy  all  the 
franchises,  powers,  privileges,  immunities  and  authority,  and  shall  be,  and  hereby 
are  made  subject  to  all  the  rules,  regulations  and  government  which  the  other 
townships  in  this  state  by  law  are  entitled  and  subject  to. 

An  Act  to  erect  a  part  of  the  county  of  Monmouth  into  a  new  county,  to  be  called  the 
county  of  Ocean.     Approved  February  15,1850.     (Pam.  73.) 

56.  Sec.  1.  All  that  part  of  the  county  of  Monmouth  contained  within  the 
following  boundaries,  viz.  :  beginning  at  Manasquan  inlet  and  mouth  of  Man- 
asquan  river;  thence  up  the  middle  of  said  river,  to  the  first  bridge  over  the 
same ;  thence  westerly,  to  a  corner  on  the  south  side  of  said  river  near  the  old 
bridge;  thence  southwesterly,  to  the  road  leading  to  Jackson's  mills;  thence 
along  said  road,  till  it  strikes  the  line  between  Howell  and  Jackson  townships  ; 
thence  along  said  line,  to  the  northeast  corner  of  Jackson  township;  thence 
along  the  line  between  Jackson  and  Freehold  townships,  till  it  strikes  the  road 
leading  from  Freehold  to  Mount  Holly;  thence  up  the  middle  of  said  road,  to 
the  Plurasted  line;  thence  down  said  line  to  Moses  Ivins's  floodgate  bridge 
over  the  Lahaway  creek,  being  the  beginning  corner  of  Plumsted  township; 
thence  following  the  Plumsted  line,  the  several  courses  thereof,  to  the  line 
between  Burlington  and  Monmouth  counties;  thence  along  said  line,  to  the 
sea  shore ;  thence  along  the  sea,  to  the  place  of  begiuning,  be,  and  the  same  is 
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hereby  erected  into  a  separate  county,  to  be  called  "the  County  of  Ocean  ;"  and 
the  said  lines  shall  hereafter  be  the  division  lines  between  the  counties  of  Mon- 
mouth, Burlington,  and  Ocean. 

57.  Sec.  2.  The  said  county  of  Ocean  shall  have  and  enjoy  all  the  jurisdiction, 
♦powers,  rights,  privileges,  liberties,  and  immunities  which  any  other 
county  in  this  state  doth  or  may  enjoy;   and  that  the  said  county  of 

Ocean  shall  elect,  in  the  same  manner  as  other  counties  in  this  state  do,  one 
member  to  represent  the  said  county  in  the  General  Assembly,  and  one  member 
to  represent  the  said  county  in  the  Senate  of  this  state,  and  no  more,  until  other- 
wise regulated  by  law;  and  the  county  of  Monmouth  shall  hereafter  elect  one 
member  to  represent  the  said  county  in  the  Senate  of  this  state;  and  the  present 
member  of  Senate  of  said  county  of  Monmouth  shall  continue  in  office  until 
his  term  of  office  expires,  and  the  present  members  of  Assembly  of  the  county 
of  Monmouth  shall  continue  in  office  till  the  meeting  of  the  next  legislature; 
and  the  said  county  shall  elect  four  members  to  represent  said  county  in  the 
General  Assembly  of  this  state. 

58.  Sec.  3.   The  said  county  of  Ocean  shall  be  divided  into  six  townships, 
namely  :  the  present  townships  of  Jackson.  Plumsted,  Stafford,  Union,  and  Dover, 
except  so  much  of  the  said  township  of  Dover  as  lies  north  of  a  line  running 
east  from  a  point  where  the  line  between  the  townships  of  Jackson  and  Howell 
meet   the  Dover  township  line ;  thence,  a  straight  line,  to  Polhemus'  mills,  on 
the  south    branch  of  Kettle  creek;  thence  along  said  creek  to  the  bay;  thence 
across  the  bay  to  the  sea  and  all  those  parts  of  the  townships  of  Howell  and 
Dover  included  in  the  following  boundaries,  viz.:  beginning  at  Manasquan  inlet 
and  mouth  of  Manasquan  river;  thence  up  the  middle  of  said  river,  to  the  first 
bridge  over  the  same;  thence  westerly,  to  a  corner  on  the  south  side  of  said 
river  near  the  old  bridge;  thence  a  southwesterly  course  till  it  strikes  the  road 
leading  to  Jackson's  mills;  thence  along  said  road  till  it  meets  the  line  between 
Jackson  and  Howell  townships;  thence  along  said  line  to  the  Dover  township 
line:  thence  a  straight  line  to  Polhemus'  mills,  on  the  south  branch  of  Kettle 
creek;  thence  along  said  creek,  the  several  courses  thereof,  to  the  bay;  thence 
across  the  bay  to  the  sea ;  thence  along  the  sea  to  the  place  of  beginning,  to  be 
called  the  township  of  Brick;   and  that  the  inhabitants  of  each  and  every  of  the 
said  townships  be,  and  they  are  hereby  constituted  a  body  corporate  and  politic 
in  law,  by  the  following  names,  that  is  to  say:  that  the  inhabitants  of  the  town- 
ship of  Jackson  shall  be  styled  and  known  by  the  name  of  "the  inhabitants  of 
the  township  of  Jackson,  in  the  county  of  Ocean ;"  that  the  inhabitants  of  the 
township  of  Plumsted  shall  be  styled  and  known  by  the  name  of  "  the  inhabit- 
ants of  the  township  of  Plumsted.  in  the  county  of  Ocean  ;*'  that  the  inhabitants 
of  the  township  of  Stafford  shall  be  styled  and  known  by  the  name  of  "the 
inhabitants  of  the  township  of  Stafford,  in  the  county  of  Ocean;"  that  the  in- 
habitants of  the  township  of  Union  shall  be  styled  and  known  by  the  name  of 
"the  inhabitants  of  the  township  of  Union,  in  the  county  of  Ocean;"  that  the 
inhabitants  of  the  township  of  Dover  shall  be  styled  and  known  by  the  name  of 
"the  inhabitants  of  the  township  of  Dover,  iu  the  county  of  Ocean;"  and  that 
the  inhabitants  of  the  township  of  Brick  shall  be  styled  and  known  by  the  name 
of  "the  inhabitants  of  the  township  of  Brick,  in  the  county  of  Ocean;"  and  that 
the  inhabitants  of  each  and  every  of  the  said  townships,  respectively,  shall  be, 
and  they  are  hereby  vested  with,  entitled  to,  and  authorized  to   exercise  and 
enjoy  all  the  franchises,  powers,  privileges,  immunities,  and  authorities,  and 
shall  be,  and  hereby  are  made  subject  to  all  the  provisions  of  the  laws,  for  the 
time  being,  for  the  regulation  and  government  of  the  inhabitants  of  the  other 
townships  of  this  state. 

[Sec.  4,  5,  6,  executed.] 

59.  Sec.  1.  The  chosen  freeholders  of  the  several  townships  of  the  county  of 
Ocean,  and  their  successors,  shall  be,  and  they  hereby  are  constituted  a  body 
politic  and  corporate  in  law ;  and  they  shall  be  styled  and  known  by  the  name 
of  "the  board  of  chosen  freeholders  of  the  county  of  Ocean,"  and  shall  hold, 
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have,  use,  exercise,  and  enjoy  the  like  rights,  powers,  ami  authority,  ami  he  sub- 
ject to  all  the  provisions  of  the  laws  fur  the  time  being,  aa  the  boards  of  chosen 

freeholders  of  the  other  counties  of  this  state  are  and  shall  he  entitled  and  sub- 
ject to;  and  the  said  board  of  freeholders  shall  meet  at  the  house  of  Thomas  P. 
Barkelow,  in  the  village  of  Toms  River,  on  the  day  appointed  by  law  for  the 
next  annual  meeting  of  the  board  of  chosen  freeholders  in  the  county  of  Mon- 
mouth, and  afterwards  'at  Bocb  times  and  places  as  they  may  appoint,  r*i^g 
or  shall  be  required  by  law,  until  a  court  house  be  provided  for  said  L 
county  of  Ocean. 

8  to  15,  executed  ] 

60.  Sec.  15.  The  court  house,  jail,  and  all  other  county  buildings  for  said 
county  of  Ocean  shall  be  located  at  the  village  of  Toms  River;  and  that  the 
circuit  courts,  common  pleas,  quarter  sessions  of  the  peace,  orphans'  court,  and 
court  of  oyer  and  terminer,  shall  be  held  in  and  for  the  county  of  Ocean  at  the 
village  of  Toms  River,  at  some  place  to  be  provided  by  the  chosen  freeholders 
of  said  county  for  holding  said  courts,  and  for  the  accommodation  of  the  clerk 
and  surrogate  of  said  county. 

[Sec.  16,  executed.] 

61.  Sec.  17.  Town  meetings  shall  be  held  hereafter  on  the  second  Tuesday 
of  .March,  annually,  at  such  places  in  the  respective  townships  as  the  electors  of 
said  townships  shall  direct  and  appoint. 

See  supplement,  February  28,  1851  (Pam.  101),  which  appears  to  have  been 
carried  into  effect.  Also  act  of  1851  (Pam.  239).  Also  act  of  1857  (Pam. 
477). 

Supplement.     1851.     (Pam.  390.) 

[Sec.  1,  2,  3,  4,  5,  executed.] 

62.  Sec.  6.  All  that  part  of  the  township  of  Howell,  which  by  the  formation 
of  the  township  of  Brick  became  detached  from  the  aforesaid  township  of  Howell, 
and  lying  on  the  south  side  of  the  township  of  Brick,  be,  and  the  same  is  hereby 
declared  to  belong  and  attached  to,  and  form  a  part  of  the  township  of  Dover, 
and  the  inhabitants  thereof  shall  have  and  enjoy  all  the  franchises,  rights,  and 
privileges  of  other  inhabitants  of  the  township  of  Dover,  and  be  subject  to  the 
same  liabilities. 

An  Act  relative  to  the  boundaries  of  the  county  of  Middlesex.     Approved  March  18,  1851. 

(Pam.  369.) 

63.  The  county  of  Middlesex  is  hereby  declared  to  extend  over  and  include 
all  the  waters  of  the  sound  between  Staten  Island  and  Xew  Jersey,  lying  south 
of  Woodbridge  creek,  and  the  waters  of  Raritan  bay,  lying  westward  of  a  line 
drawn  from  the  lighthouse  at  Prince's  bay  to  the  mouth  of  Matavan  creek,  so 
far  as  the  exclusive  jurisdiction  thereof  is  conceded  to  the  state  of  Xew  Jersey, 
by  virtue  of  the  agreement  set  forth  and  contained  in  the  act  entitled,  "An  act 
to  ratify  and  confirm  an  agreement  made  between  the  commissioners  appointed 
by  the  governor  of  the  state  of  New  York,  and  the  commissioners  appointed  by 
the  governor  of  the  state  of  Xew  Jersey,  respecting  the  territorial  limits  and 
jurisdiction  between  the  said  states/'  passed  February  twenty-sixth,  one  thou- 
sand eight  hundred  and  thirty-four.     (See  Townships,  97.) 

An  Act  to  define  that  part  of  the  division  line  between  the  counties  of  Middlesex  and  Somer- 
set lying  between  Kingston  bridge  and  Little  Rocky  hill.     Approved  March  29,  1855. 

64.  A  line  commencing  at  a  point  in  the  centre  of  the  Kingston  bridge,  where 
the  same  crosses  the  Millstone  river,  and  running  easterly,  along  the  centre  of 
the  Princeton  and  Kingston  branch  turnpike,  to  the  forks  of  the  old  road  leading 
to  Xew  Brunswick,  and  said  turnpike;  thence  along  the  centre  of  the  old  road 
leading  to  Xew  Brunswick,  the  several  corners  thereof,  as  the  road  now  runs, 
until  it  strikes  the  present  division  line  at  the  top  of  Little  Rocky  hill,  be  and 
is  hereby  constituted  the  division  line  between  the  said  counties. 
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An  Act  to  alter  the  boundary  line  between  Somerset  and  Middlesex  counties.     Approved 
February  6,  1858.     (Pam.  29.) 

65.  Sec.  1.  From  and  after  the  passage  of  this  act,  that  the  boundary  line 
between  the  counties  of  Somerset  and  Middlesex  shall  commence  in  the  centre 
of  the  Franklin  and  Georgetown  turnpike  road,  at  the  point  where  the  said  road 
intersects  and  forms  the  boundary  line  of  the  city  of  New  Brunswick,  and  runs 
thence  along  the  centre  of  said  turnpike  road  to  William  E.  Barker's  Ten  Mile 
Run. 

66.  Sec.  2.  The  inhabitants  of  North  Brunswick  and  South  Brunswick  town- 
ships that  may  be  set  over  to  the  township  of  Franklin,  in  Somerset  county,  by 
the  passage  of  this  act,  shall  be  liable  to  all  laws  and  entitled  to  all  benefits  that 
the  inhabitants  of  the  aforesaid  township  of  Franklin  are  subject  or  entitled  to, 
and  that  the  inhabitants  of  the  township  of  Franklin  that  may  be  set  over  to 
the  townships  of  North  and  South  Brunswick,  shall  be  liable  to  all  laws  and 
entitled  to  all  the  benefits  that  the  inhabitants  of  the  aforesaid  townships  of 
North  and  South  Brunswick,  in  the  aforesaid  couuty  of  Middlesex,  are  or  may 
be  entitled  to. 

For  the  act  providing  for  the  trial  of  offences  on  the  river  Delaware,  see  title 
Territory  and  Jurisdiction. 

An  Act  to  create  the  county  of  Union.     Approved  March  19,  1857.     (Pam.  244.) 

67.  Sec.  1.  All  that  part  of  the  county  of  Essex,  as  the  same  stood  before 
the  passage  of  this  act,  contained  within  the  following  boundaries,  viz  :  begin- 
ning on  the  sound  leading  from  Elizabethtown  Point  to  Amboy,  at  the  eastern- 
most point  in  the  division  line  between  the  counties  of  Essex  and  Middlesex; 
thence  northeasterly  along  the  eastern  line  of  Essex  county  to  the  southeast  point 
in  the  division  line  of  the  township  of  Clinton  ;  thence  westerly  along  the  division 
line  between  the  township  of  Clinton  and  City  of  Elizabeth,  to  the  division  line 
between  the  townships  of  Clinton  and  Union;  thence  along  the  northerly  and 
westerly  line  of  division  between  the  townships  of  Union  and  Clinton  to  the 
northerly  division  line  of  the  township  of  Springfield;  thence  down  the  east 
branch  of  the  Railway  river  to  the  junction  of  the  east  and  west  branches  of  said 
river;  thence  up  the  west  branch  of  said  Rahway  river  to  the  mouth  of  William 
and  Abner  Stiles'  mill  race;  thence  along  said  mill  race  to  William  aud  Abner 
Stites'  mill  pond  ;  thence  along  the  middle  of  said  pond  or  ponds  to  the  mouth 
of  the  brook  that  runs  south  and  near  to  Wellington  Campbell's  paper  mill ; 
thence  up  said  brook  to  the  new  road  near  said  Wellington  Campbell's  mill  dam  ; 
thence  up  said  new  road  to  the  Morris  turnpike;  thence  up  said  turnpike  to  the 
Passaic  river  at  a  point  in  the  west  division  line  of  the  township  of  Springfield; 
thence  along  said  line  to  the  northerly  division  line  of  the  township  of  New  Pro- 
vidence; theuee  along  the  north  and  west  division  line  of  the  township  of  New 
Providence  to  the  division  line  of  the  township  of  Plainfield;  thence  along  the 
westerly  and  southerly  division  line  of  the  township  of  Plaiufield  to  the  division 
line  between  the  counties  of  Essex  and  Middlesex ;  thence  easterly  along  the 
division  line  between  said  counties  to  the  place  of  beginning  on  the  sound ; 
including  and  intending  to  include  within  the  said  metes  and  bounds  all  that 
part  of  the  county  of  Essex  now  contained  within  the  city  of  Elizabeth  and  the 
townships  of  Railway,  Union,  Westfield,  Plainfield,  New  Providence,  and  that 
portion  of  the  township  of  Springfield  included  within  the  boundary  lines  herein- 
before described,  be  and  the  same  is  hereby  erected  into  a  separate  county,  to 
be  called  the  county  of  Union;  and  said  lines  shall  hereafter  be  the  division 
lines  between  the  counties  of  Essex,  Somerset,  Morris,  Middlesex,  and  the  said 
couuty  of  Union,  respectively. 

A  Supplement.     Approved  February  16,  1860.     (Pam.  97.) 

68.  Sec.  1.  All  that  part  of  the  township  of  Woodbridge,  in  the  county  of 
Middle.>ex,  begiuuiug  at  the  corner  of  lands  of  Walter  Fuller,  on  the  Kahway 
river,  adjoining  lands  of  Aaron  Wilkinson,  and  following  the  boundary  Hue  of 
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said  lands  to  the  road  known  as  the  New  Blazing  Star  road;  thence  running 
southwesterly  along  said  road  to  the  road  leading  to  Woodbridge ;  from  thence 
to  the  stone  bridge  over  the  south  branch  of  the  Rahway  river,  at  or  near  the 
six  roads;  thence  in  a  northwesterly  direction  to  the  road  running  in  front  of 
the  house  of  Miss  B.  Bramhall ;  thence  along  said  road  to  a  small  bridge  about 
three  hundred  yards  from  the  house  of  said  Bramhall ;  thence  to  the  head  of 
Milton  pond,  to  a  stone  or  monument  erected  as  the  boundary  line,  dividing  the 
counties  of  Middlesex  and  Union ;  thence  along  said  division  line  to  the  place 
of  beginning,  be  and  the  same  is  hereby  attached  to  and  made  a  part  of  the 
county  of  Union,  and  shall  be  subject  to  all  the  laws  which  the  county  of  Union 
now  is,  and  hereafter  may  be  subject  to;  and  the  said  line  shall  hereafter  be  a 
part  of  the  boundary  line  between  the  counties  of  Union  and  Middlesex. 

69.  Sec.  2.  All  the  territory  in  the  township  of  Woodbridge  lying  north  of 
the  said  described  line,  is  hereby  annexed  to  and  shall  form  a  part  of  the  town- 
ship of  Rahway,  in  the  county  of  Union;  and  the  inhabitants  thereof  shall  be 
subject  to  all  the  laws  which  the  inhabitants  of  the  said  township  of  Rahway  now 
are  or  hereafter  may  be  subject  to,  and  shall  be  entitled  to  all  the  benefits  and 
privileges  which  the  inhabitants  of  the  said  township  of  Rahway  now  are  or 
hereafter  may  be  entitled  to. 

The  other  sections  of  these  acts  appear  to  have  been  executed. 
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Adjournment  of,  10 
Common  pleas,  special  terms,  11 
Judges  of  pleas  reduced  to  three,  5 
Judicial  districts,  2,  3 
Justices  of  supreme  court,  number  of,  1 
judges  of  pleas,  &c,  4 


Orphans'  court,  number  of  judges,  4 

Time  of  holding,  6 

how  long  to  be  held,  9 

United  States  courts,  7,  13 
Writs  of  error  and  certiorari,  courts 

open  for  at  all  times,  12 


[See  Appeals,  Court  of.  Chancery.  Circuit  Courts.  Justices1  Courts. 
Orphans'  Courts.  Oyer  and  Terminer.  Prerogative  Court.  Practice 
of  Law.     Quarter  Sessions.     Supreme  Court.'] 

An  Act  to  reorganize  the  courts  of  law.     Approved  Feb.  9,  1855.     (Pam.  17.) 

1.  The  supreme  court  shall  consist  of  a  chief  justice  and  six  associate  justices. 

2.  The  state  shall  be  divided  into  seven  judicial  districts :  the  first  district  shall 
include  the  counties  of  Cape  May,  Cumberland,  Salem,  and  Atlantic ;  the  second, 
the  counties  of  Gloucester,  Camden,  and  Burlington ;  the  third,  the  counties  of 
Mercer  and  Hunterdon;  the  fourth,  the  counties  of  Ocean,  Monmouth,  and 
Middlesex;  the  fifth,  the  counties  of  Morris,  Sussex,  and  Warren;  the  sixth, 
the  counties  of  Passaic,  Bergen,  and  Hudson  ;  the  seventh,  the  counties  of  Essex 
and  Somerset.  (By  Act  of  1859,  Essex  and  Union  constitute  the  seventh  dis- 
trict and  Somerset  is  annexed  to  the  third.     Pam.  637.) 

3.  The  justices  of  the  supreme  court  shall,  on  or  before  the  fourth  day  of  July 
next,  assign  to  each  of  their  number  one  of  the  said  districts,  and  thereafter  the 
circuit  court  in  each  of  the  counties  of  the  several  districts  shall  be  held  by  the 
justice  to  whom  such  district  may  be  so  assigned :  Provided,  that  if  from  sick- 
ness, or  any  other  cause,  he  should  be  prevented  from  holding  any  of  said  courts 
in  his  district,  the  same  may  be  held  by  any  other  of  said  justices:  And  provided 
further,  that  a  new  assignment  may  be  made  whenever  the  business  of  the  courts 
may  render  it  necessary. 

4.  The  justices  of  the  supreme  court  shall  be  ex  officio  judges  of  the  inferior 
court  of  common  pleas,  and  orphans'  court,  and  court  of  general  quarter  ses- 
sions of  the  peace,  of  the  several  counties ;  and  the  justice  holding  the  circuit 
court  in  any  county  shall  be  the  president  judge  of  the  court  of  common  pleas, 
and  court  of  general  quarter  sessions  of  the  peace,  and  orphans'  court  of  said 
county. 
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5.  After  the  fourth  day  of  July  next,  there  shall  be  no  more  than  three  judges 
of  the  inferior  court  of  common  pleas  in  each  county,  exclusive  of  the  justice  of 
the  supreme  court;  and  any  two  of  the  said  judges  may  hold  the  orphans' court 
and  court  of  general  quarter  sessions  of  the  peace  :  Provided,  that  the  judges 
of  said  court  that  may  be  in  office  on  the  first  day  of  April  next  shall  continue 
until  their  terms  of  office  shall  expire. 

6.  This  section  has  been  altered  by  subsequent  acts  so  that  the  regular  terms 
of  the  respective  courts  in  the  several  counties  are  to  be  held  as  follows,  viz.: 

Cape  May.  On  the  third  Tuesday  of  April,  September,  and  December, 
respectively. 

Atlantic.  On  the  second  Tuesday  of  April,  September,  and  December, 
respectively. 

Salem.  On  the  fourth  Tuesday  of  April,  September,  and  December,  re- 
spectively. 

Cumberland.  On  the  second  Tuesday  of  May,  October,  and  January, 
respectively. 

Gloucester.  On  the  first  Tuesday  of  April,  September,  and  December, 
respectively. 

Burlington.  On  the  third  Tuesday  of  April,  September,  and  December, 
respectively. 

Camden.  On  the  first  Tuesday  of  May,  October,  and  second  Tuesday  of 
January,  respectively. 

Hunterdon.  On  the  first  Tuesday  of  April,  September,  and  December, 
respectively. 

Mercer.  On  the  third  Tuesday  of  April  and  September,  and  second  Tuesday 
of  January,  respectively. 

Somerset.  On  the  second  Tuesday  of  May  and  October,  and  third  Tuesday 
of  December,  respectively. 

Monmouth.  On  the  first  Tuesday  of  April,  September,  and  December, 
respectively. 

Middlesex.  On  the  third  Tuesday  of  April  and  September,  and  fourth  Tues- 
day of  December,  respectively. 

Ocean.  On  the  first  Tuesday  of  May  and  October,  and  second  Tuesday  of 
January,  respectively. 

Sussex.  On  the  first  Tuesday  of  April,  September,  and  December,  re- 
spectively. 

Warren.  On  the  third  Tuesday  of  April  and  September,  and  fourth  Tuesday 
of  December,  respectively. 

Morris.  On  the  first  Tuesday  of  May  and  October,  and  third  Tuesday  of 
January,  respectively. 

Bergen.  On  the  "first  Tuesday  of  April  and  December,  and  last  Tuesday  of 
August,  respectively. 

Passaic.  On  the  second  Tuesday  of  April  and  September,  and  third  Tuesday 
of  December,  respectively. 

Hudson.  On  the  first  Tuesday  of  May  and  October,  and  third  Tuesday  of 
January,  respectively. 

Essex.  On  the  third  Tuesday  of  April  and  September,  and  first  Tuesday 
of  January,  respectively. 

Union."  On  the  first  Tuesday  of  April,  September,  and  December,  re- 
spectively. 

♦  1581       *^-   'r^e  courts  of  tne  Umtecl  States  are  held  at  Trenton — 
J       Circuit  Courts,  fourth  Tuesdays  of  March  and  September. 

District  Courts,  third  Tuesdays  of  January,  April,  June,  and  September. 

An  Act  to  ascertain  the  times  and  places  of  holding  certain  courts.     Revision — Approved 

April  18,  1846.     (R.  S.  253.) 

[Sec.  1,  2,  3,  superseded  except  as  to  the  places  where  the  courts  are  to  be  held.] 
8.  Sec.  4.  All  writs,  process,  recognisances,  and  other  proceedings  of  the  said 
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several  courts,  shall  be  made  returnable  at  and  in  conformity  to  the  terms  and 
times  hereby  established. 

9.  Sec.  5.  The  said  several  courts  may  respectively  be  held  and  continued  for 
so  long  a  time  at  each  session  as  the  business  thereof  shall  render  necessary. 

10.  Sec.  G.  It  shall  be  lawful  for  the  court  of  common  pleas,  the  court  of 
general  quarter  sessions  of  the  peace,  and  the  orphans'  court  in  and  for  the 
several  counties  of  this  state,  to  adjourn  over  from  any  day  in  term  to  any  sub- 
sequent day  in  the  same  term,  whenever  the  convenience  of  the  public  and  of 
the  said  courts  respectively,  shall  require  such  adjournment;  and  in  case  of  such 
adjournment,  all  suits,  indictments,  process,  orders,  rules,  recognisances  and  otlier 
proceedings  pending  in  such  court,  shall  be  continued  to  the  time  to  which  such 
adjournment  shall  be  made,  without  prejudice  to  any  of  the  parties  therein,  and 
may  then  be  proceeded  in  according  to  law,  in  the  same  manner  as  if  such  court 
had  been  adjourned  from  day  to  day:  Provided,  that  no  such  adjournment  shall 
be  made  for  more  than  one  week  at  any  one  time  during  the  same  term. 

This  proviso  repealed  1856.     (Pam.  238.) 

11.  Sec.  7.  The  court  of  common  pleas,  in  and  for  the  several  counties  of  this 
state,  are  hereby  authorized,  at  their  stated  terms,  to  order  and  appoint  special 
terms  of  the  said  court,  to  be  h olden  at  such  time  in  the  vacation  between  the 
stated  terms  of  said  court,  as  they  in  their  discretion  shall  think  fit;  and,  at  such 
special  terms,  to  hear,  try  and  determine  all  appeals  from  the  courts  for  the  trial 
of  small  causes  depending  in  said  court,  in  which  no  jury  shall  be  demanded  or 
required ;  and  also  at  such  special  term,  to  hear  and  determine  all  such  argu- 
ments upon  matters  of  law,  arising  in  causes  depending  in  said  court,  as  shall  by 
the  consent  of  parties,  be  set  down  for  hearing  at  such  special  term:  Provided 
always,  that  at  such  special  term,  the  hearing  of  appeals  shall  have  preference  of 
argument  upon  matters  of  law. 

*12.  By  an  act  passed  in  1854  (Pam.  259),  the  circuit  courts  and  com-  r+1  cq 
mon  pleas,  are  open  at  all  times  for  the  presenting,  allowance  and  return  of  L 
writs  of  error  and  certiorari  and  supersedeas  thereon. 

An  Act  to  authorize  the  United  States  to  hold  its  courts  in  the  state  house.     Passed 
November  22,  1824.     (R.  S.  255.) 

13.  It  shall  and  may  be  lawful  for  the  United  States,  to  hold  its  courts  in  that 
part  of  the  state  house,  which  is  appropriated  to  the  supreme  court:  Provided, 
that  the  sessions  of  the  said  courts,  shall  not  interfere  with  the  regular  terms  of 
the  said  supreme  court,  as  established  by  the  laws  of  this  state. 

A  Supplement.     Approved  March  9,  1848.   (Pam.  220.) 

Whereas  it  has  been  represented  to  the  legislature  of  this  state,  that  it  some- 
times happens  that  the  room  appropriated  by  the  act  to  which  this  is  a  supple- 
ment, to  the  courts  of  the  United  States,  is  occupied  by  the  supreme  court  of 
this  state,  during  the  session  of  the  said  courts  of  the  United  States:  therefore, 

14.  Sec.  1.  From  and  after  the  passing  of  this  act,  it  shall  be  lawful  for  the 
United  States  to  hold  its  courts  in  any  room  in  the  state  house,  which  may  at  the 
time  be  unoccupied,  whenever  the  room  appropriated  to  the  supreme  court  of 
this  state  shall  be  occupied  by  the  said  supreme  court. 

Sec.  2.  Any  and  all  sums  of  money  which  shall  be  received  by  this  state  from 
the  United  States,  as  compensation  for  the  use  of  the  state  house,  as  granted  in 
the  act  to  which  this  is  a  supplement,  and  in  this  act,  shall  be  appropriated  as  fol- 
lows :  one  hundred  dollars,  annually,  to  the  New  Jersey  law  library  association, 
for  the  increase  of  its  library :  Provided,  the  said  law  library  be  accessible  to  the 
members  of  the  legislature  during  future  sessions,  so  long  as  said  appropriation 
continues,  and  the  residue  for  the  increase  of  the  state  library. 

15.  By  a  further  supplement  approved  March  5,  1858  (Pam.  217),  the  secre- 
tary of  state  and  state  treasurer  are  authorized  to  agree  with  the  United  States 
or  any  duly  authorized  person,  upon  the  terms  and  conditions  upon  which  it  shall 
be  lawful  for  the  United  States  to  hold  courts  in  the  state  house. 
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16.  By  an  act  approved  March  15,  1859  (Pain.  42),  special  provisions  are 
made  respecting  the  courts  in  Essex  county. 

IT.  By  an  act  approved  March  12,  i860  (Pam.  239),  special  provisions  are 
made  respecting  the  courts  in  Camden  county. 

18.  By  an  act  approved  March  22,  i860  (Pam.  495),  special  provisions  are 
made  respecting  the  court  of  oyer  and  terminer  in  Hudson  county. 

An  Act  relating  to  the  courts  in  the  several  counties  of  this  state.     Approved  March  1?, 

1857.     (Pam.  191.) 

19.  The  justice  of  the  supreme  court  to  whom  a  judicial  district  has  been  or 
may  be  assigned,  be  and  he  hereby  is  authorized  to  appoint  a  suitable  person  in 
each  county  in  the  district,  as  sergeant- at -arms  of  the  courts  within  the  county, 
to  hold  office  during  the  pleasure  of  said  justice ;  whose  duty  it  shall  be  to  attend 
daily  upon  the  said  courts  in  the  county  wherein  appointed  during  the  several 
terms  thereof;  for  which  services  they  shall  be  entitled  severally  to  receive  two 
dollars  per  day  for  each  day  of  actual  attendance  upon  said  courts,  to  be  paid  by 
the  county  collector  of  the  county  on  the  certificate  of  the  presiding  judge  :  Pro- 
vided, however,  that  he  shall  not  for  the  same  time  receive  a  per  diem  compen- 
sation as  a  constable  or  as  crier  of  the  courts  in  the  county. 

By  a  supplement  in  1859  the  above  act  is  repealed  so  far  as  it  relates  to  the 
counties  of  Passaic,  Burlington  and  Morris. 
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An  Act  for  the  preservation  of  cranberries.  Revision — Approved  April  10,  184G.  (R.  S.  780.) 

1.  If  any  person  or  persons  shall  take  or  gather  from  the  vines,  at  any  time 
after  the  first  day  of  June,  and  before  the  fifth  day  of  October,  cranberries  on  the 
common  or  unlocated  lands  within  this  state,  or  on  any  lands  not  their  own  pro- 
perty, or  for  which  they  pay  no  tax,  such  person  or  persons  shall  forfeit  and  pay, 
for  every  such  offence,  the  sum  of  six  dollars,  and  also  the  further  sum  of  four 
dollars  for  each  and  every  bushel  so  taken  or  gathered,  within  the  times  afore- 
said, to  be  sued  for  aud  recovered  by  action  of  debt,  in  any  court  where  the  same 
may  be  cognizable,  with  costs  of  suit,  to  be  applied,  one  half,  if  on  the  common 
or  unlocated  lands,  to  and  for  the  use  of  the  county  where  the  offence  shall  have 
been  committed ;  or  if  on  any  of  the  located  lauds,  one  half  to  be  paid  to  the 
owner  or  possessor  of  said  lands,  and  the  other  half  to  the  use  of  the  person  or 
persons  who  shall  sue  for  and  recover  the  same. 

2.  If  any  person  shall  take  or  gather,  and  carry  away  from  the  vines,  at  any 
time  after  the  first  day  of  June,  and  before  the  fifth  day  of  October,  any  cranber- 
ries, within  this  state,  on  any  land  not  the  property  of  such  person  or  persons,  or 
for  which  they  pay  no  tax,  such  person  or  persons  so  offending  shall  be  deemed 
guilty  of  a  misdemeanor,  and,  on  conviction,  shall  be  punished  by  fine,  not  ex- 
ceeding ten  dollars. 
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♦CRIMES. 


[*k;o 


Abiluct ion  of  woman,  11 

Acknowledging  deeds,  &o.,  in  other  names,  49 

Adultery,  ](i 

Abuse  of  infants,  10 

Altering  records,  47 

Appeal  lor  murder  abolished,  loo 

Arson,  punishment  of,  30 

buildings,  barns,  &C,  31 

setting  tire  to  buildings,  32 

Assault,  witli  intent,  30 

and  battery,  &c, 

atrocious. 

Burning  buildings, 

Benefit  of  clergy  abolished, 

Blasphemy,  punishment  of, 

Bribery  of  judges,  &c,  receiving  bribe, 

of  members  of  the.  legislature, 

Burglary,  punishment, 

house  breaking,  &c,  by  day, 

entering  buildings, 

Burning  buildings, 

Bank  notes,  stealing, 

selling  or  offering,  &c, 

buying  and  receiving  false, 

Cheating  by  balls,  &c, 

Child,  taking  from  parents,  &c, 

Common  law  offences, 

Compounding  crimes, 

Concealing  birth  and  death  of  bastards, 

burglary,  robbery,  &c, 

Conspiracy, 

Consigned  property,  selling, 
— —  property,  purchasing. 
Corruption  of  blood  abolished, 
Counterfeiting  coin, 

retaining  for  exportation, 

selling  or  offering  notes, 

making  or  engraving  plate, 

having  or  receiving  note, 

having  or  filling  up  blank, 

having  or  keeping  plate, 

punishment, 

Death  punishment,  how  inflicted, 
Deeds,  wills,  bonds,  &c,  destruction  of, 

stealing  of, 

Duels,  challenging  and  fighting, 
Embezzlement,  43,  50 

Embracery,  juror  bribed,  &c,  29 

Entering  buildings,  with  intent,  41 

Escape  from  prison  of  sentenced  person,    93 

punishment  of  sheriffs,  &c,       54  to  58 

Execution  of  sentences  of  death, 

Extortion  of  unlawful  fees, 

False  pretences,  using. 

Frauds, 

Forgery,  punishment, 

Fornication, 

Gas  works,  injuring. 

Graves,  robbing, 

Impostors,  punishment, 

Incest, 

Indictment  for  perjury, 

when  to  be  tound, 

Invasion  of  another  state, 


40 

30,  32 

99 

22 

27 

110 

33 

39 

41 

114,  115 

45 

78  to  83 

104 

107 

12 

92 

60 

14 

73 

01 

102 

102 

98 

84,  85 

80 

78 

79 

80,  104 

81 

82 

83 

97 

69 

46 

64 


97 
28 
52 

49,  61 
48 
17 
106 
87 
21 
15 

25,  26 

96 

117  to  119 


Kidnapping,  02 

Killing,  when  excusable,  74,  75 

Larceny,  under  20  dollars,  ■;! 

trial  by  two  justices,               *  85 

over  twenty  dollars,  86 

by  lodger  from  landlord,  44 

from  the  person,  1 16 

where  second  offence,  87 

embezzlement,  43 

bills,  bonds,  deeds,  writings,  4",   16 

records,  writs,  &c.  47 

fixtures,  grain,  fruit  trees,  &c,  00  to  08 

Legislature,  bribing,  &c,  110,  111 

Lewdness  and  indecency,  18 

Limitation  of  indictments,  96 

Malicious  mischief,  70 

destruction  of  writings,  69 

Manslaughter,  7 

Members  of  legislature,  bribing,  110 

inducing  votes*  of.  111 

Miscarriage,  causing,  103 

Minors,  punishment,  120 

Maiming,  40 

Murder,  who  guilty,  3 

degrees  of,  4 

punishment  of,  5 

rescue  of  body,  6 

Obstructing  execution  of  process,  53 
Obtaining  money,  &c,  by  lalse  pretences,  52 

Offences  indictable  at  common  law,  92 

Officers,  embezzlement  by,  50 

detaining  public  property,  51 

obstruction  of,  53 

Perjury  and  subornation  of,  23.  24 

indictments  for,  25,  26 

.Personating  others,  49 

Poisoning  and  attempting,  42 

Polygamy  and  exceptions,  13 

Prismi  breaking,  and  assisting,  58,  59 

Property,  certain,  disposing  of,  101 

purchasing,  102 

Process,  obstructing,  53 

Provisions,  unwholesome,  77 

Prize  fighting,  aiding,  &c,  88  to  90 

Railroad,  injuring  or  obstructing,  71 

Rape,  and  abusing  child,  10 

abduction  of  woman.  11 

taking  child  under  15,  12 

Receiving  stolen  goods,  and  thieves,  72 

siolen  notes  and  writings,  104 

Records,  stealing  and  altering,  47 

Religious  impostors,  21 

Rescue  of  body  ordered  dissected,  6 

of  criminals,  56,  57 

Robbery,  38,  39 

Second  larceny,  37 

offences,  94 

Selling  and  buying  certain  goods,  101,  10-5 

Sodomy,  9 
Stealing,  34  to  47,  116 
Surely  to  keep  peace  may  be  required,       95 

Stamps,  false,  112,  113 

Threatening  letters,  sending,  05 

Treason,  and  misprision  of,  1,  2 
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*Trea?on,  maintaining  foreign 
power*. 
Trespasses,  wilful,  108 


Witchcraft,  pretenders  to,  19,  20 

Water  works,  injuring,  106 

Wilful  breaking  fences,  cutting  trees, 


Votes  of  members  of  legislature,  bar-  &c,  108 

gaining  for,  prohibited,  110,  111  i 

[See     Criminal    Proceedings.  Banks.      Birlhs    and    Deaths.      Diseases. 

Elections.      Fire.       Gaming.  Inns    and    Taverns.       Insolvent   Debtors. 

Marriages.     Pedlars.    State  Prison.     Timber.    Riots.     Wrecks.     Work- 
houses.^ 

An  Act  for  the  punishment  of  crimes.     Revision — Approved  April  16,  1846. 

1.  If  any  person  or  persons,  owing  allegiance  to  this  state,  shall  lew  war 
against  it,  or  shall  adhere  to  its  enemies,  or  to  the  enemies  of  the  United  States, 
giving  them  aid  or  comfort  within  this  state  or  elsewhere,  or  by  giving  them 
advice  or  intelligence  by  letters  or  writing  of  any  kind,  or  by  messages,  words, 
signs,  or  tokens,  or  in  any  way  whatsoever  within  this  state  or  elsewhere,  or  by 
procuring  for,  or  furnishing  to  them,  money  or  any  kind  of  provisions,  arms,  or 
warlike  stores  within  this  state  or  elsewhere,  or  by  bribery,  or  for  reward,  or 
promise  thereof,  or  through  favor,  partiality,  or  treachery,  yielding  or  surrender- 
ing to  them,  any  town  or  fortress,  castles,  garrisons,  troops,  militia,  citizen,  or 
citizens  of  this  state  or  of  the  United  States,  or  any  ship,  boat  or  vessel  of  this 
state  or  of  the  United  States,  or  by  giving  them  aid  and  comfort  in  any  other 
way,  and  shall  be  thereof  convicted  or  attainted  on  confession  in  open  court,  or 
on  the  testimony  of  two  witnesses,  to  the  same  overt  act  of  the  treason,  whereof 
he.  she,  or  they  shall  stand  indicted,  such  person  or  persons  shall  be  adjudged 
guilty  of  treason,  and  shall  suffer  death. 

2.  If  any  person  or  persons,  having  knowledge  of  the  commission  of  any  of 
the  treasons  aforesaid,  shall  conceal,  and  not,  as  soon  as  may  be,  disclose  and 
make  known  the  same  to  the  governor  of  this  state,  or  to  some  one  of  the  justices 
of  the  supreme  court  thereof,  or  to  some  one  of  the  justices  of  the  peace  in  and 
for  any  of  the  counties  of  this  state,  such  person  or  persons,  on  conviction,  shall 
be  adjudged  guilty  of  misprision  of  treason,  and  shall  suffer  imprisonment  at 
hard  labor,  for  any  term  not  exceeding  seven  years,  or  be  fined  not  exceeding 
one  thousand  dollars,  or  both,  at  the  discretiou  of  the  court  before  whom  such 
offender  or  offenders  shall  be  convicted. 

3.  If  any  person  or  persons  in  committing  or  attempting  to  commit  sodomy, 
rape,  arson,  robbery,  or  burglary,  or  any  unlawful  act  against  the  peace  of  this 
state  of  which  the  probable  consequence  may  be  bloodshed,  shall  kill  another,  or 
if  the  death  of  any  one  shall  ensue,  from  the  committing  or  attempting  to  com- 
mit any  such  crime  or  act  as  aforesaid,  or  if  any  person  or  persons  shall  kill  any 
judge,  justice  of  the  peace,  sheriff,  coroner,  constable,  or  other  commonly  known 
officer  of  justice,  either  civil  or  criminal  of  this  state,  or  the  marshal  or  other 
commonly  known  officer  of  justice,  either  civil  or  criminal  of  the  United  States, 
in  the  execution  of  his  office  or  duty,  or  shall  kill  any  of  his  assistants,  whether 
specially  called  to  his  aid  or  not,  endeavoring  to  keep  and  preserve  the  peace  or 
apprehend  a  criminal,  knowing  the  authority  of  such  assistant,  or  shall  kill  a 
private  person  endeavoring  to  suppress  an  affray,  or  to  apprehend  a  criminal, 
knowing  the  intention  with  which  such  private  person  interposes,  then  such  per- 
son or  persons  so  killing  as  aforesaid,  on  conviction,  shall  be  adjudged  to  be 
guilty  of  murder. 

4.  All  murder  which  shall  be  perpetrated  by  means  of  poison,  or  by  lying  in 
wait,  or  by  any  other  kind  of  wilful,  deliberate,  and  premeditated  killing,  or 
which  shall  be  committed  in  perpetrating,  or  attempting  to  perpetrate,  any 
arson,  rape,  sodomy,  robbery,  or  burglary,  shall  be  deemed  murder  of  the  first 
degree;  and  all  other  kinds  of  murder  shall  be  deemed  murder  of  the  second 
degree;  and  the  jury  before  whom  any  person  indicted  for  murder,  shall  be  tried, 
shall,  if  they  find  such  person  guilty  thereof,  designate  by  their  verdict,  whether 
it  be  murder  of  the  first  or  second  degree;  but  if  such  person  shall  be  con- 
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victed  on  confession  in  open  court,  the  court  shall  proceed,  by  examination  of 
witnesses,  to  determine  the  degree  of  the  crime,  and  give  sentence  accordingly. 
*5.  Every  person  convicted  of  murder  of  the  first  degree,  his  or  her  r^™ 
aiders,  abettors,  counsellors  and  procurers,  shall  suffer  death;  and  every  L 
person  convicted  of  murder  of  the  second  degree,  shall  suffer  imprisonment  at 
hard  labor  for  any  term,  not  less  than  five  nor  more  than  twenty  years;  and  in 
all  cases  in  which  judgment  of  death  shall  he  given  under  this  section,  the  court 
may  at  their  discretion,  add  to  the  judgment,  that  the  body  of  such  offender  shall 
be  delivered  to  a  surgeon  for  dissection;  and  the  sheriff  who  is  to  cause  such 
sentence  }o  be  executed,  shall  accordingly  deliver  the  body  of  such  offender,  after 
execution  done,  to  such  surgeon  as  the  court  shall  direct,  for  the  purpose  afore- 
said: Provided,  that  such  surgeon,  or  some  person  by  him  appointed  for  the 
purpose,  shall  attend  to  receive  and  take  away  the  dead  body,  at  the  time  of  the 
execution  of  such  offender. 

6.  If  any  person  or  persons,  after  such  execution  had,  shall  rescue,  or  attempt 
to  rescue  the  body  of  such  offender,  out  of  the  custody  of  the  sheriff  or  his  officers, 
or  the  surgeon  or  his  agents,  during  the  conveyance  of  such  body  to  any  place 
for  dissection,  as  aforesaid,  or  shall  rescue  or  attempt  to  rescue  such  body  from 
the  house  of  any  surgeon  where  the  same  shall  have  been  deposited  in  pursuance 
of  this  act,  every  person  so  offending,  shall  be  liable  to  a  fine,  not  exceeding  one 
hundred  dollars,  and  imprisonment  at  hard  labor,  not  exceeding  twelve  months, 
or  either  of  them,  at  the  discretion  of  the  court. 

7.  If  any  person  or  persons  commit  the  crime  of  manslaughter,  and  be  thereof 
convicted,  such  person  or  persons  shall  be  liable  to  a  fine,  not  exceeding  one 
thousand  dollars,  and  imprisonment  at  hard  labor,  not  exceeding  ten  years,  or 
either  of  them,  at  the  discretion  of  the  court. 

8.  In  all  cases  wherein  heretofore  any  person  or  persons  would  have  been 
deemed  or  taken  to  have  committed  the  crime  of  petit  treason,  such  person  or 
persons  shall  be  deemed  and  taken  to  have  committed  the  crime  of  murder  only, 
and  shall  be  indicted  and  prosecuted  to  final  judgment,  accordingly,  and  the 
same  punishment  and  no  other,  shall  be  inflicted  as  in  case  of  murder. 

9.  Sodomy,  or  the  infamous  crime  against  nature,  committed  with  mankind 
or  beasts,  shall  be  adjudged  a  high  crime  and  misdemeanor,  and  be  punished  by 
fine,  not  exceeding  one  thousand  dollars,  or  imprisonment  at  hard  labor,  for  any 
term  not  exceeding  twenty-one  years,  or  both. 

10.  Any  person  who  shall  have  carnal  knowledge  of  a  woman,  forcibly  and 
against  her  will,  or  who  shall  aid,  abet,  counsel,  hire,  cause  or  procure  any  per- 
son or  persons  to  commit  the  said  offence,  or  who,  being  of  the  age  of  fourteen 
years,  shall  unlawfully  and  carnally  know  and  abuse  any  woman  child,  under  the 
age  of  ten  years,  with  or  without  her  consent,  shall,  on  conviction,  be  adjudged 
guilty  of  a  high  misdemeanor,  and  be  punished  by  fine,  not  exceeding  one  thou- 
sand dollars,  or  imprisonment  at  hard  labor,  for  any  term  not  exceeding  fifteen 
years,  or  both. 

11.  If  any  person  shall  unlawfully  take  any  maid,  widow,  or  wife,  contrary  to 
her  will,  and  shall  marry  her  himself,  or  cause  or  procure  her  to  be  married  to 
another,  either  with  or  without  her  consent,  or  shall  defile,  or  cause  her  to  be 
defiled,  such  person  so  offending,  his  aiders,  abettors,  counsellors,  and  pro- 
curers, and  such  as  wittingly  receive  such  woman,  so  taken  against  her  will,  and 
knowing  the  same,  shall  be  deemed  guilty  of  a  high  misdemeanor,  and  on  con- 
viction thereof,  shall  be  punished  by  fine,  not  exceeding  one  thousand  dollars, 
or  imprisonment  at  hard  labor,  for  any  term  not  exceeding  twelve  years,  or  both ; 
and  every  such  marriage  shall  be  void ;  and  also  the  person  to  whom  such  woman 
shall  be  so  married,  shall  not  receive,  take,  hold,  possess,  or  enjoy  any  part  of  her 
estate,  real  or  personal,  by  any  gift,  grant,  bequest,  or  devise  of,  from  or  under 
her;  but  every  such  gift,  grant,  bequest  or  devise  so  made  to  him,  or  for  his  use, 
shall  be  void  and  of  no  effect. 

12.  If  any  person  shall  unlawfully  convey  or  take  away  any  woman  child,  un- 
married, whether  legitimate  or  illegitimate,  being  within  the  age  of  fifteen  years, 
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out  of  or  from  the  possession,  custody  or  governance,  and  against  the  will  of  the 
father,  mother,  or  guardian  of  such  woman  child,  though  with  her  own  consent, 
with  an  intent  to  seduce,  deflower  or  contract  matrimony  with  her,  such  offender 
shall  be  deemed  guilty  of  a  misdemeanor,  and  on  conviction,  shall  be  punished 
*1A31  ^  *a  ^ne  no^  exceedhig  four  hundred  dollars,  and  imprisonment  at  hard 
J  labor,  for  any  term  not  exceeding  two  years,  or  either  of  them;  and  if 
he  deflower  such  woman  child,  or  without  the  consent  of  her  father,  mother,  or 
guardian,  contract  matrimony  with  her,  then,  and  in  such  case,  he  shall  be 
deemed  guilty  of  a  high  misdemeanor,  and  on  conviction,  shall  be  punished  by 
fine  not  exceeding  one  thousand  dollars  and  imprisonment  at  hard  labor,  for  any 
term  not  exceeding  five  years,  or  either  of  them :  And  further,  every  such 
marriage  shall  be  void. 

13.  If  any  person  being  married,  or  who  hereafter  shall  marry,  shall  marry  any 
person,  the  former  husband  or  wife  being  alive,  then  the  person  so  offending  shall 
be  deemed  guilty  of  a  high  misdemeanor,  and  on  conviction  thereof,  shall  be  pun- 
ished by  fine  not  exceeding  one  thousand  dollars,  and  imprisonment  at  hard  labor, 
for  any  term  not  exceeding  ten  years,  or  either  of  them,  at  the  discretion  of  the 
court  before  whom  such  conviction  shall  be  had;  but  neither  this  act,  nor  any 
thing  therein  contained,  shall  extend  to  any  person  whose  husband  or  wife  shall 
be  continually  remaining  without  the  United  States  of  America  for  the  space  of 
five  years  together,  or  whose  husband  or  wife  shall  absent  him  or  herself,  the  one 
from  the  other,  for  the  space  of  five  years  together,  in  any  parts  within  this  state 
or  the  United  States,  the  one  of  them  not  knowing  the  other  to  be  living  within 
that  time;  nor  to  any  person  who  is,  or  shall  be,  at  the  time  of  such  marriage, 
divorced  by  the  sentence  or  decree  of  any  authority  or  court  having  cognizance 
thereof;  nor  to  any  person  where  the  former  marriage  hath  been,  or  shall  be,  by 
the  sentence  or  decree  of  any  such  authority  or  court,  declared  to  be  void  and  of 
no  effect;  nor  to  any  person  for  or  by  reason  of  any  former  marriage  had  or  made, 
or  to  be  had  or  made,  within  the  age  of  consent. 

14.  And  whereas,  many  lewd  and  dissolute  women,  being  pregnant  with  bastard 
children,  but  regardless  of  natural  affection,  or  to  avoid  shame  or  escape  punish- 
ment, conceal  their  pregnancy  and  the  birth  of  such  children,  whereby  many  of 
them  perish  for  want  of  the  usual  and  necessary  aid  and  assistance,  and  also  con- 
ceal the  death  of  such  children,  so  that  it  cannot  be  known  whether  they  were 
murdered  or  not — be  it  therefore  enacted,  that  if  any  woman  shall  conceal  her 
pregnancy,  and  shall  willingly  and  of  purpose  be  delivered  in  secret  by  herself,  of 
any  issue  of  her  body,  male  or  female,  which  shall  by  law  be  a  bastard,  every  such 
woman  so  offending,  shall  be  adjudged  to  be  guilty  of  a  misdemeanor,  and,  on 
conviction  thereof,  shall  be  punished  by  fine,  not  exceeding  one  hundred  dollars, 
or  by  imprisonment  at  hard  labor,  not  exceeding  four  months,  or  both  :  And  be 
it  further  enacted,  that  if  any  woman  shall  endeavor  privately,  by  drowning  or 
secret  burying,  or  in  any  other  way,  either  by  herself,  or  the  procurement  of  others, 
to  conceal  the  death  of  any  such  issue  of  her  body,  which,  if  it  were  born  alive, 
would  by  law  be  a  bastard,  so  that  it  may  not  come  to  light  whether  it  were  born 
alive  or  not,  or  whether  it  were  murdered  or  not,  then  in  every  such  case,  the 
woman  so  offending,  her  aiders,  abettors,  counsellors  and  procurers,  shall  be 
adjudged  to  be  guilty  of  a  misdemeanor,  and,  on  conviction  thereof,  shall  be 
punished  by  fine,  not  exceeding  two  hundred  dollars,  or  by  imprisonment  at  hard 
labor,  not  exceeding  one  year,  or  both,  at  the  discretion  of  the  court  before  whom 
such  conviction  shall  be  had. 

15.  All  persons  who  shall  intermarry  within  the  degrees  prohibited  by  law, 
shall  be  adjudged  to  be  guilty  of  incest  and  a  misdemeanor,  and  on  conviction 
thereof,  shall  be  punished  by  fine,  not  exceeding  five  hundred  dollars,  or  by 
imprisonment  at  hard  labor,  not  exceeding  eighteen  months,  or  both,  at  the  dis- 
cretion of  the  court  before  whom  such  conviction  shall  be  had. 

16.  Every  person  who  shall  commit  adultery,  and  be  thereof  convicted,  shall 
be  puuished  by  fine,  not  exceeding  one  hundred  dollars,  or  by  imprisonment,  not 
exceeding  the  term  of  six  months. 
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17.  Every  person  who  shall  commit  fornication,  and  be  thereof  convicted,  shall 
be  punished  by  a  fine  of  fourteen  dollars,  to  be  paid  to  the  overseers  of  the  poor 
of  the  township  where  the  offence  was  committed,  for  the  use  of  the  poor  of  said 
township. 

18.  Every  person  who  shall  be  guilty  of  open  lewdness,  or  any  notorious  act  of 
♦public  indecency,  grossly  scandalous,  and  tending  to  debauch  the  morals  r*i/» , 
and  manners  of  the  people,  shall,  on  conviction,  be  liable  to  a  fine,  not  ■- 
exceeding  one  hundred  dollars,  and  to  an  imprisonment  at  hard  labor,  not  exceed- 
ing twelve  months,  or  either  of  them,  at  the  discretion  of  the  court. 

19.  No  prosecution,  suit,  or  proceeding  shall  be  commenced  or  carried  on,  in 
any  court  of  this  state,  against  any  person  for  conjuration,  witchcraft,  sorcery  or 
enchantment,  or  for  charging  another  with  any  such  offence. 

20.  For  the  effectual  prevention  and  punishment  of  any  pretences  to  such  arts 
or  powers  as  are  before  mentioned,  whereby  ignorant  persons  are  frequently 
deluded  or  defrauded — be  it  enacted,  that  if  any  person  shall  pretend  to  exer- 
cise or  use  any  kind  of  conjuration,  witchcraft,  sorcery,  or  enchantment,  or  pre- 
tend, from  his  or  her  skill  or  knowledge  in  any  occult  or  crafty  science,  to  dis- 
cover where,  or  in  what  manner  any  goods  or  chattels,  supposed  to  have  been 
stolen  or  lost,  may  be  found,  every  person  so  offending,  being  thereof  convicted, 
shall,  for  every  such  offence,  be  punished  by  fine,  not  exceeding  fifty  dollars,  or 
imprisonment,  not  exceeding  three  months,  or  both,  at  the  discretion  of  the  court. 

21.  All  impostors  in  religion,  such  as  personate  our  Saviour  Jesus  Christ,  or 
suffer  their  followers  to  worship  or  pay  them  divine  honors,  or  terrify,  delude,  or 
abuse  the  people  by  false  denunciations  of  judgments,  shall  on  conviction,  be 
punished  for  every  such  offence,  by  a  fine,  not  exceeding  one  hundred  dollars,  or 
imprisonment,  uot  exceeding  six  months,  or  both,  at  the  discretion  of  the  court. 

22.  If  any  person  shall  wilfully  blaspheme  the  holy  name  of  God,  by  denying, 
cursing,  or  contumeliously  reproaching  His  being  or  providence,  or  by  cursing  or 
contumeliously  reproaching  Jesus  Christ,  or  the  Holy  Ghost,  or  the  christian  reli- 
gion, or  the  holy  word  of  God  (that  is  the  canonical  scriptures  contained  in  the 
books  of  the  Old  and  New  Testaments),  or  by  profanely  scoffing  at  or  exposing 
them,  or  any  of  them,  to  contempt  and  ridicule,  then  every  person  so  offending 
shall,  on  conviction  thereof,  be  punished  by  a  fine,  not  exceeding  two  hundred 
dollars,  or  imprisonment  at  hard  labor,  not  exceeding  twelve  months,  or  both,  at 
the  discretion  of  the  court. 

23.  If  any  person  shall  wilfully  and  corruptly  commit  perjury,  or  shall  by  any 
means  procure  or  suborn  any  person  to  commit  corrupt  and  wilful  perjury,  on  his 
or  her  oath  or  affirmation,  in  any  action,  plea,  suit,  bill,  answer,  complaint,  indict- 
ment, controversy,  matter,  or  cause  depending,  or  which  may  depend,  in  any  of 
the  courts  of  this  state,  or  before  any  referees  or  arbitrators,  or  in  any  deposition 
taken  or  to  be  taken  pursuant  to  the  laws  of  this  state,  every  person  so  offending 
shall  be  deemed  guilty  of  a  high  misdemeanor,  and,  on  beiug  thereof  convicted, 
shall  be  punished  by  fine,  not  exceeding  eight  hundred  dollars,  or  by  imprison- 
ment at  hard  labor,  not  exceeding  seven  years,  or  both,  at  the  discretion  of  the 
court,  and  be  thereafter  rendered  incapable  of  giving  testimony  in  any  of  the 
courts  of  this  state,  until  such  time  as  the  judgment  so  given  against  the  said 
offender,  shall  be  reversed. 

24.  If  any  person  who  shall  be  sworn  or  affirmed  before  a  commissioner, 
authorized  by  any  commission  issued  out  of  any  court  of  competent  jurisdiction 
of  the  United  States,  or  of  any  state  or  territory  of  the  United  States,  to  take 
the  testimony  of  any  witness  in  any  cause  named  in  such  commission,  or  if  any 
person  who  shall  be  sworn  or  affirmed  before  a  commissioner  appointed  by 
authority  of  any  other  state  or  territory  of  the  United  States,  to  take  affidavits, 
or  the  acknowledgment  and  proof  of  deeds,  or  sealed  instruments  of  writing  in 
this  state,  to  be  used  in  the  state  or  territory,  by  authority  of  which  such  com- 
missioner was  appointed,  in  a  judicial  proceeding,  or  to  prove  the  execution  of 
a  deed,  or  the  identity  of  a  grantor  in  any  deed,  shall,  in  taking  such  oath  or 
affirmation,  wilfully  swear  or  affirm  falsely  before  such  commissioner,  such  person 
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so  wilfully  swearing  or  affirming  falsely,  shall  be  deemed  guilty  of  perjury,  and 
on  being  convicted  thereof,  shall  be  punished  as  in  the  next  preceding  section  is 
directed. 

25.  In  every  presentment  or  indictment  to  be  prosecuted  against  any  person 
for  wilful  and  corrupt  perjury,  it  shall  be  sufficient  to  set  forth  the  substance  of 
the  offence  charged  upon  the  defendant,  and  by  what  court,  and  before  whom,  the 
♦  IfM  *oa^h  or  affirmation  was  taken,  averring  such  court  or  person  or  persons 

J  to  have  competent  authority  to  administer  the  same,  together  with  the 
proper  averment  or  averments,  to  falsify  the  matter  or  matters  wherein  the  per- 
jury or  perjuries,  is  or  are  assigned,  without  setting  forth  the  bill,  answer,  informa- 
tion, indictment,  declaration,  or  any  part  of  any  record  or  proceedings,  either  in 
law  or  equity,  other  than  as  aforesaid,  and  without  setting  forth  the  commission 
or  authority  of  the  court  or  person  or  persons  before  whom  the  perjury  was  com- 
mitted. 

26.  In  every  presentment  or  indictment  for  subornation  of  perjury,  or  for  cor- 
rupt bargaining  or  contracting  with  others  to  commit  wilful  and  corrupt  perjury, 
it  shall  be  sufficient  to  set  forth  the  substance  of  the  offence  charged  upon  the 
defendant,  without  setting  forth  the  bill,  answer,  information,  indictment,  declara- 
tion, or  any  part  of  any  record  or  proceedings,  either  in  law  or  equity,  and  with- 
out setting  forth  the  commission  or  authority  of  the  court,  or  person  or  persons 
before  whom  the  perjury  was  committed,  or  was  agreed  or  promised  to  be  com- 
mitted. 

27.  If  any  person  shall  directly  or  indirectly  give  any  sum  or  sums  of  money, 
or  any  goods,  chattels,  lands,  or  real  estate,  or  any  other  bribe,  present,  or  reward, 
or  give  or  make  any  promise,  contract,  covenant,  obligation,  or  security  for  the 
payment,  delivery,  alienation,  or  transfer  of  any  money,  goods,  chattels,  lands,  or 
real  estate,  or  other  bribe,  present  or  reward,  to  obtain,  procure,  or  influence  the 
opinion,  judgment,  decree,  or  behavior  of  any  judge  or  judges,  justice  or  justices, 
of  this  state,  in  any  action,  plea,  suit,  complaint,  indictment,  controversy,  matter, 
or  cause  depending,  or  which  shall  depend  before  him  or  them,  such  person 
so  giving,  promising,  contracting,  covenanting,  or  securing  to  be  given,  paid, 
delivered,  aliened,  or  transferred  any  sum  or  sums  of  money,  goods,  chattels, 
lands,  real  estate,  or  other  present,  reward,  or  bribe  as  aforesaid,  and  the  judge 
or  judges,  justice  or  justices,  wrho  shall  in  any  wise  receive  or  accept  the  same, 
shall  be  adjudged  guilty  of  a  high  misdemeanor,  and,  on  conviction  thereof,  be 
punished  by  fine  or  imprisonment,  or  both,  or  by  fine  or  imprisonment  at  hard 
labor,  or  both;  but  such  fine  shall  not  exceed  eight  hundred  dollars,  and  such 
imprisonment  shall  not  exceed  five  years;  and  also,  shall  for  ever  be  disqualified 
to  hold  any  office  of  honor,  trust,  or  profit  under  this  state. 

28.  No  judge,  justice,  sheriff,  coroner,  constable,  jailer,  or  other  officer  of  this 
state,  ministerial  or  judicial,  shall  receive  or  take  any  fee  or  reward  to  execute 
and  do  his  duty  and  office,  but  such  as  is  or  shall  be  allowed  by  the  laws  of  this 
state ;  and  if  any  doth,  he  shall  restore  to  the  party  grieved  double  damages  and 
costs:  And  further,  that  if  any  such  judge,  justice,  sheriff,  coroner,  constable, 
jailer,  or  other  officer  as  aforesaid,  shall  receive  or  take,  by -color  of  his  office, 
any  fee  or  reward  whatsoever,  not  allowed  by  the  laws  of  this  state,  for  doing 
his  office,  and  be  thereof  convicted,  he  shall  be  punished  by  fine  or  imprisonment, 
or  both,  or  by  fine  or  imprisonment  at  hard  labor,  or  both,  the  fine  not  to  exceed 
four  hundred  dollars,  nor  the  imprisonment  the  term  of  two  years. 

29.  Embracery,  and  all  attempts  to  corrupt  or  influence  a  jury,  or  any  of  them, 
or  any  way  to  incline  such  jury,  or  any  of  them,  to  be  more  favorable  to  the 
one  side  than  to  the  other,  by  promises,  persuasions,  entreaties,  threats,  letters, 
money,  entertainments,  or  other  sinister  means,  and  all  indirect,  unfair,  and 
fraudulent  practices,  arts,  and  contrivances  to  obtain  a  verdict,  and  all  attempts 
to  instruct  a  jury  or  juror  beforehand,  or  at  any  place  or  time,  or  in  any  manner 
or  way,  except  only  in  open  court  at  the  trial  of  the  cause,  by  the  strength  of 
the  evidence,  the  arguments  of  the  parties  or  their  counsel,  or  the  opiuion  or 
charge  of  the  court,  shall  be  deemed  misdemeanors,  and  be  punished  by  fine  or 
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imprisonment,  or  both,  or  by  fine  or  imprisonment  at  hard  labor,  or  both,  the 
fine  in  such  case  not  to  exceed  three  hundred  dollars,  nor  the  imprisonment  the 
term  of  one  year:  And  further,  if  any  juror  take  money,  goods,  chattels,  or 
other  reward  of  the  one  party  or  the  other,  or  be  so  as  aforesaid  embraced,  then 
every  such  juror  shall,  on  conviction,  be  punished  by  fine  or  imprisonment,  or 
both,  or  by  line  or  imprisonment  at  hard  labor,  or  both,  the  fine  in  such  case  not 
to  exceed  six  hundred  dollars,  nor  *the  imprisonment  the  term  of  two  r^i™ 
years,  and,  also,  shall  be  for  ever  disqualified  to  serve  or  act  as  a  juryman.   L 

30.  If  any  person  wilfully  and  maliciously  shall  burn,  or  cause  to  be  burned, 
or  aid,  counsel,  procure,  or  consent  to  the  burning  of  the  dwelling-house  of 
another,  or  any  kitchen,  shop,  barn,  stable,  or  other  out-house  that  is  parcel 
thereof,  or  belonging  or  adjoining  thereto,  or  any  other  building,  by  means 
whereof  a  dwelling-house  shall  be  burned,  then,  and  in  every  such  case,  the  person 
so  offending  shall  be  adjudged  guilty  of  arson,  and  be  proceeded  against  for  a 
high  misdemeanor,  and,  on  conviction,  shall  be  punished  by  fine,  not  exceeding 
two  thousand  dollars,  and  imprisonment  at  hard  labor,  for  any  term  not  exceed- 
ing fifteen  years,  or  either  of  them. 

31.  If  any  person  wilfully  and  maliciously  shall  burn,  or  cause  to  be  burned, 
or  aid,  counsel,  procure,  or  consent  to  the  burning  of  any  barn,  stable,  or  other 
building  of  another,  not  parcel  of  the  dwelling-house,  or  any  shop,  store-house, 
ware-house,  malt-house,  mill,  or  other  building  of  another,  or  any  ship,  boat,  or 
other  vessel  of  another,  lying  within  the  body  of  any  county  in  this  state,  or  any 
church,  meeting-house,  court-house,  work-house,  jail,  or  other  public  building, 
then,  and  in  every  such  case,  the  person  so  offending  shall  be  adjudged  guilty 
of  a  misdemeanor,  and,  on  conviction,  shall  be  punished  by  fine,  not  exceeding 
one  thousand  dollars,  and  imprisonment  at  hard  labor,  for  any  term  not  exceed- 
ing ten  years,  or  either  of  them. 

32.  If  any  person  shall  wilfully  and  maliciously  set  fire  to,  or  aid,  procure,  or 
consent  to  the  setting  fire  to  any  church,  meeting-house,  court-house,  work-house, 
jail,  or  other  public  building,  or  any  dwelling-house,  kitchen,  shop,  store-house, 
ware-house,  malt-house,  mill,  barn,  stable,  or  other  house  or  building  of  another, 
or  any  ship,  boat,  or  other  vessel  of  another,  lying  within  the  body  of  any  county 
in  this  state,  with  intent  to  burn  the  same,  then,  and  in  every  such  case,  the  per- 
son so  offending  shall  be  adjudged  guilty  of  a  misdemeanor,  and,  on  being  thereof 
convicted,  shall  be  punished  by  fine,  not  exceeding  five  hundred  dollars,  and  im- 
prisonment at  hard  labor  for  auy  term  not  exceeding  five  years,  or  either  of  them. 

33.  If  any  person  shall,  by  night,  wilfully  and  maliciously  break  and  enter  any 
church,  meeting-house,  dwelling-house,  shop,  ware-house,  mill,  barn,  stable,  out- 
house, or  other  building  whatsoever,  with  intent  to  kill,  rob,  steal,  commit  a  rape, 
mayhem,  or  battery,  every  such  offender,  his  and  their  procurers,  counsellors, 
aiders,  and  abettors,  shall  be  deemed  guilty  of  a  high  misdemeanor,  and,  on  being 
thereof  convicted  in  due  course  of  law,  shall  be  punished  by  fine,  not  exceeding 
five  hundred  dollars,  or  imprisonment  at  hard  labor,  not  exceeding  ten  years,  or 
both,  at  the  discretion  of  the  court  before  whom  such  conviction  shall  be  had. 

34.  If  any  person  shall  steal  of  the  money  or  personal  goods  and  chattels  of 
another,  under  the  price  or  value  of  twenty  dollars,  he  or  she  so  offending  shall 
be  deemed  guilty  of  a  misdemeanor,  and,  on  conviction  of  any  such  offence,  shall 
be  punished  in  the  county  where  the  conviction  may  be  had,  by  fine  or  imprison- 
ment, or  imprisonment  at  hard  labor  in  the  common  jail  of  the  county,  at  the 
discretion  of  the  court  before  whom  such  conviction  shall  be  had,  the  fine  not  to 
exceed  one  hundred  dollars,  nor  the  term  of  imprisonment  three  months;  and 
that  every  person  accused  of  offending  as  aforesaid,  may  be  taken  before  any 
two  of  the  justices  of  the  peace  of  the  county,  city,  or  town  corporate,  where  the 
offence  was  committed,  who  are  hereby  authorized  and  required  to  hear  and 
determine  the  same,  if  the  person  accused  shall  consent  thereto ;  and  if  on  trial, 
such  person  shall,  from  the  evidence  produced,  appear  to  be  guilty,  the  said  jus- 
tices shall  sentence  him  or  her  accordingly;  and  no  person  hereafter  convicted 
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of  larceny  under  the  value  of  twenty  dollars,  shall  be  sent  to  the  state  prison  for 
such  offence. 

35.  If  any  person  shall  steal  of  tho  money  or  personal  goods  and  chattels  of 
another,  under  the  sum  or  value  of  twenty  dollars,  such  person  being  committed 
to  jail  for  the  same,  for  want  of  bail,  and  requesting  to  be  tried  before  two  justices 
of  the  peace,  in  the  manner  prescribed  in  the  next  preceding  section,  shall  and 
may,  by  virtue  of  a  warrant  under  the  hands  and  seals  of  any  two  justices  of  the 
county,  city,  or  town  corporate,  wherein  such  fact  was  committed,  or  wherein 
*\M1  suc    money>  *goods,  or  chattels  were  found  on  the  person,  or  in  his  cus- 

J  tody,  to  the  sheriff  or  constable  of  such  county,  city,  or  town  corporate, 
directed  to  be  brought  before  the  said  justices,  at  such  time  and  place  as  in  the 
said  warrant  shall  be  appointed;  and  such  sheriff  or  constable  shall  attend  the 
said  justices  with  the  prisoner,  during  such  reasonable  time  as  the  said  justices 
shall  direct:  that  the  said  justices  shall  then  cause  the  clerk  of  the  court  of 
quarter  sessions  of  the  county,  city,  or  town  corporate,  or  such  other  person  as 
the  said  justices  shall  see  fit  to  appoint  and  direct,  to  prefer  to  the  said  justices 
an  accusation  in  writing,  alleging  the  time,  place  and  nature  of  the  offence  of 
the  prisoner,  so  as  aforesaid  brought  before  them,  which  the  said  justices  are 
hereby  fully  empowered  and  required  to  hear  and  determine;  to  which  accusa- 
tion, the  said  prisoner  shall  plead ;  and  on  refusal  to  plead,  or  on  trial  and  con- 
viction in  manner  aforesaid,  shall  suffer  and  incur,  by  order  of  the  said  justices, 
the  punishment,  penalty,  and  forfeiture  prescribed  and  directed  in  the  preceding 
section  of  this  act,  at  the  discretion  of  the  said  justices. 

36.  If  any  person  shall  steal  of  the  money  or  personal  goods  and  chattels  of 
another,  of  or  above  the  price  or  value  of  twenty  dollars,  or  shall  steal  the  money 
or  personal  goods  and  chattels  of  another,  from  his  or  her  person,  whether  pri- 
vately or  without  his  or  her  knowledge,  or  openly  and  in  his  presence,  to  any 
value  whatever  above  the  sum  of  twenty  dollars,  or  shall,  in  any  church,  meet- 
ing-house, or  place  of  worship,  or  any  dwelling-house,  shop,  store-house,  ware- 
house, mill,  barn,  stable,  out-house,  or  other  building,  steal  of  the  money  or 
personal  goods  and  chattels  of  another,  to  any  value  whatever  above  the  said 
sum  of  twenty  dollars,  every  person  so  offending  shall  be  deemed  guilty  of  a  mis- 
demeanor, and  on  conviction  shall  be  punished  by  fine,  not  exceeding  five 
hundred  dollars,  or  imprisonment  at  hard  labor,  not  exceeding  ten  years,  or  both. 

37.  Every  person  who  shall  be  convicted  before  any  court  of  record  having 
criminal  jurisdiction,  at  the  same  term,  on  two  or  more  indictments,  of  having 
stolen  the  personal  goods  and  chattels  of  the  same  person  or  persons  at  different 
times,  or  of  different  persons,  of  or  above  the  price  or  value  of  twenty  dollars  in 
the  whole,  or  who,  having  been  once  convicted  of  having  stolen  the  personal 
goods  and  chattels  of  another,  under  the  price  or  value  of  twenty  dollars,  shall 
be  again  convicted  of  the  like  offence,  shall  be  punished  by  fine,  not  exceeding 
five  hundred  dollars,  or  by  imprisonment  at  hard  labor,  not  exceeding  seven 
years,  or  both. 

38.  If  any  person  shall  forcibly  take  from  the  person  of  another,  money  or 
personal  goods  and  chattels,  to  any  value  whatever,  by  violence,  or  putting  him 
or  her  in  fear,  every  person  so  offending,  and  his  or  her  aiders,  procurers  and 
abettors  shall  be  adjudged  guilty  of  a  high  misdemeanor,  and,  on  conviction, 
shall  be  punished  by  a  fine,  not  exceeding  one  thousand  dollars,  or  imprison- 
ment at  hard  labor,  for  any  term  not  exceeding  fifteen  years,  or  both. 

39.  If  any  person  shall  unlawfully  and  maliciously  assault  another  with  any 
offensive  weapon  or  instrument,  or  by  menaces,  or  in  and  by  other  forcible  and 
violent  manner  and  means  demand  of  another,  any  money  or  personal  goods 
and  chattels,  with  intent  to  rob  him  or  her,  or  shall,  by  day,  wilfully  and  ma- 
liciously break  and  enter  any  dwelling-house,  shop,  ware-house,  store-house, 
mill,  barn,  stable,  out-house,  or  other  building  whatever,  with  intent  to  kill,  rob, 
steal,  or  commit  a  rape,  mayhem,  or  battery,  then,  and  in  every  such  case,  the 
person  so  offending,  and  his  or  her  counsellors,  procurers,  aiders,  and  abet- 
tors, shall  be  deemed  guilty  of  a  high  misdemeanor,  and,  on  being  thereof  con- 
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victed,  shall  be  punished  by  fine,  not  exceeding  five  hundred  dollars,  or  imprison- 
ment at  hard  labor,  for  any  term  not  exceeding  ten  years,  or  both. 

40.  Every  person  who  shall  be  convicted  of  an  assault  with  an  intent  to 
commit  any  murder,  man  slaughter,  burglary,  robbery,  sodomy  ,.or  rape,  or  of  an 
atrocious  assault  and  battery,  by  maiming  or  wounding  another,  shall  be  deemed 
guilty  of  a  misdemeanor,  and  shall  be  punished  by  imprisonment  at  hard  labor, 
not  exceeding  ten  years,  or  by  a  fine,  not  exceeding  one  thousand  dollars,  or 
both. 

41.  If  any  person  shall  wilfully  and  maliciously  enter,  either  by  day  or  night, 
without  breaking  the  same,  any  church,  meeting-house,  or  place  of  worship,  or 
any  dwelling-house,  shop,  ware-house,  store-house,  mill,  barn,  stable,  out-house, 
or  other  *building  whatsoever,  with  intent  to  kill,  rob,  steal,  or  commit  a  r+if  q 
rape,  mayhem,  or  battery,  then,  and  in  every  such  case,  the  person  so  l 
offending,  and  his  or  her  counsellors,  procurers,  aiders,  and  abettors,  shall  be 
deemed  guilty  of  a  high  misdemeanor,  and,  on  being  thereof  convicted,  shall  be 
punished  by  fine,  not  exceeding  three  hundred  dollars,  or  by  imprisonment  at 
hard  labor,  for  any  term  not  exceeding  five  years,  or  both. 

42.  All  wilful  poisoning  of  any  person  or  persons,  that  shall  hereafter  be  done, 
perpetrated  or  committed,  or  attempted  to  be  done,  perpetrated  or  committed, 
with  intent  to  kill,  although  death  shall  not  ensue  therefrom,  shall  be  adjudged 
a  high  misdemeanor,  and  the  offender  or  offenders  therein,  on  being  thereof 
convicted,  shall  be  punished  by  fine,  not  exceeding  one  thousand  dollars,  or  im- 
prisonment at  hard  labor,  for  any  term  not  exceeding  fifteen  years,  or  both,  at 
the  discretion  of  the  court  before  whom  such  conviction  shall  be  had. 

43.  If  any  apprentice  or  servant,  whether  bound  or  hired,  to  whom  any  money, 
bank  bill  or  note,  or  goods  or  chattels,  shall  be,  by  his  or  her  master  or  mistress, 
delivered,  to  be  safely  kept,  shall  withdraw  himself  or  herself  from  his  or  her 
said  master  or  mistress,  and  go  away  with  the  said  money,  bank  bill  or  note, 
goods  or  chattels,  or  any  part  thereof,  with  intent  to  steal  the  same,  and  defraud 
his  or  her  said  master  or  mistress  thereof,  contrary  to  the  trust  and  confidence 
in  him  or  her  reposed  by  his  or  her  said  master  or  mistress,  or,  being  in  the 
service  of  his  or  her  said  master  or  mistress,  shall  embezzle  the  said  money, 
bank  bill  or  note,  goods  or  chattels,  or  any  part  thereof,  or  otherwise  shall  con- 
vert the  same  to  his  or  her  own  use,  with  like  purpose  to  steal  the  same,  then,  and 
in  every  such  case,  the  person  so  offending  shall  be  adjudged  guilty  of  a  high 
misdemeanor,  and,  on  being  thereof  convicted,  shall  be  punished  by  fine,  not 
exceeding  one  hundred  dollars,  or  by  imprisonment  at  hard  labor,  for  any  term, 
not  exceeding  two  years,  or  both :  Provided,  that  this  clause  or  section  shall 
not  extend  to  any  apprentice  or  servant,  guilty  of  any  of  the  premises  therein 
mentioned,  within  the  age  of  fourteen  years. 

44.  If  any  lodger  shall  take  away,  with  intent  to  steal,  embezzle,  or  purloin, 
any  bedding,  furniture,  goods  or  chattels,  which,  by  contract  or  agreement,  he  or 
she  is  to  use,  or  shall  be  let  to  him  or  her  to  use,  in  or  with  his  or  her  lodging, 
then,  and  in  such  case,  every  person  so  offending  shall  be  deemed  guilty  of  a 
misdemeanor,  and,  on  being  thereof  convicted,  shall  be  punished  by  fine,  not 
exceeding  two  hundred  dollars,  or  imprisonment  at  hard  labor,  not  exceeding 
two  years,  or  both. 

45.  If  any  person  shall  steal  or  take  by  robbery  any  bank  bill  or  note,  bill  of 
exchange,  order,  warrant,  draft,  check,  bond,  biil,  or  promissory  note  for  pay- 
ment of  money,  or  any  certificate  or  other  public  security  of  the  United  States 
or  of  this  state,  or  of  any  of  the  United  States,  for  payment  of  money,  or 
acknowledging  the  receipt  of  money  or  goods,  being  the  property  of  any  other 
person  or  persons,  or  of  any  corporation,  notwithstanding  the  said  particulars, 
or  any  of  them,  are  or  may  be  termed  in  law  choses  in  action,  it  shall  be  deemed 
and  construed  a  misdemeanor  of  the  same  nature,  in  the  same  degree,  and  in  the 
same  manner,  as  it  would  have  been  if  the  offender  had  stolen  or  taken  by  rob- 
bery any  other  goods  of  like  value,  with  the  money  due  on  such  bank  bill  or 
note,  bill  of  exchange,  order,  warrant,  draft,  check,  bond,  bill,  or  promissory 
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note,  or  certificate  or  other  public  security,  or  secured  thereby  and  remaining 
unsatisfied ;  and  such  offender  shall  suffer  such  punishment,  as  he  or  she  should 
or  ought  to  have  done,  if  he  or  she  had  stolen  or  taken  by  robbery,  other  goods 
of  the  like  value,  with  the  money  due  on  such  bank  bill  or  note,  bill  of  exchange, 
order,  warrant,  draft,  check,  bond,  bill,  or  promissory  note,  or  certificate  or  other 
public  security,  respectively,  or  secured  thereby,  and  remaining  unsatisfied. 

46.  If  any  person  shall  steal  or  take,  by  robbery,  any  letters  patent,  charter, 
testament,  will,  or  deed,  whether  indented  or  poll,  covenant,  assurance,  lease, 
indenture  of  apprenticeship,  articles  of  agreement,  contract,  letter  of  attorney, 
or  other  power,  or  any  instrument  of  writing  respecting  any  property,  real  or 
personal,  or  any  release,  acquittance,  voucher,  receipt  book,  waste  book,  day 
*irq"l  k°°k»  *journal,  leger,  or  other  book  of  accounts  of  or  belonging  to 

J  another,  every  such  offender  shall  be  deemed  guilty  of  a  misdemeanor, 
and,  on  being  convicted  thereof,  shall  be  punished  by  fine,  not  exceeding  five 
hundred  dollars,  or  imprisonment  at  hard  labor,  not  exceeding  ten  years,  or 
both. 

47.  If  any  clerk,  coroner,  sheriff,  justice  or  judge,  or  any  other  person,  shall 
steal,  embezzle,  take  away,  alter,  withdraw,  falsify  or  avoid  any  record,  or  parcel 
of  the  same,  writ,  return,  panel,  process,  minutes,  documents,  book,  or  other  pro- 
ceeding, of  or  belonging  to  any  of  the  courts  of  this  state,  or  of  or  belonging  to 
the  office  of  the  secretary  of  state,  or  of  the  office  of  the  clerk  of  the  supreme 
court,  or  court  of  chancery,  or  of  the  court  of  common  pleas,  or  general  quarter 
sessions  of  the  peace,  of  any  city  or  county  in  this  state,  by  means  whereof,  any 
verdict,  judgment,  sentence  or  decree  shall  be  reversed,  annulled,  made  void,  or 
lose  its  force  and  effect,  then  every  such  offender,  his  or  her  procurers,  counsel- 
lors, aiders  and  abettors,  shall  be  adjudged  guilty  of  a  high  misdemeanor,  and, 
on  being  convicted  thereof,  shall  be  punished  by  fine,  not  exceeding  seven  thou- 
sand dollars,  or  imprisonment  at  hard  labor,  not  exceeding  seven  years,  or  both ; 
and  in  case  no  verdict,  judgment,  sentence  or  decree  shall  be  reversed,  annulled, 
made  void,  or  lose  its  force  and  effect,  by  any  such  stealing,  embezzling,  taking 
away,  altering,  withdrawing,  falsifying,  or  avoiding  of  any  of  the  records,  pro- 
ceedings, minutes,  books,  matters,  or  things  aforesaid,  then  every  such  offender, 
his  or  her  procurers,  counsellors,  aiders,  and  abettors,  shall,  on  conviction,  be 
punished  by  fine,  not  exceeding  one  thousand  dollars,  or  imprisonment  at  hard 
labor,  not  exceeding  four  years,  or  both  :  Provided  always,  that  this  act  shall 
not  extend  to  any  amendment  or  entry  made,  or  to  be  made,  by  any  rule,  order, 
judgment  or  decree  of  any  court. 

48.  If  any  person  shall  falsely  make,  alter,  forge,  or  counterfeit,  or  cause,  coun- 
sel, hire,  command,  or  procure  to  be  falsely  made,  altered,  forged,  or  counter- 
feited, or  willingly  act  or  assist  in  the  false  making,  altering,  forging,  or  counter- 
feiting any  record  or  other  authentic  matter  of  a  public  nature,  charter,  letters 
patent,  deed,  lease,  writing  sealed,  will,  testament,  annuity,  bond,  bill,  writing 
obligatory,  bank  bill  or  note,  check,  draft,  bill  of  exchange,  promissory  note  for 
the  payment  of  money,  endorsement,  or  assignment  of  any  bill  of  exchange  or 
promissory  note  for  the  payment  of  money,  or  any  acceptance  of  a  bill  of  ex- 
change, or  the  number  or  principal  sum  of  any  accountable  receipt  for  any  note, 
bill,  or  other  security  for  the  payment  of  money,  or  any  warrant,  order,  or  request 
for  the  payment  of  money  or  delivery  of  goods  or  chattels  of  any  kind,  or  any 
acquittance  or  receipt,  either  for  money  or  goods,  or  any  acquittance,  release,  or 
discharge  of  any  debt,  account,  action,  suit,  demand,  or  other  thing,  real  or  per- 
sonal, or  any  transfer  or  assurance  of  money,  stock,  goods,  chattels,  or  other  pro- 
perty whatsoever,  or  any  letter  of  attorney  or  other  power  to  receive  money,  or 
to  receive  or  transfer  stock  or  annuities,  or  to  let,  lease,  sell,  dispose  of,  alien,  or 
convey  any  goods  or  chattels,  lands  or  tenements,  or  other  estate,  real  or  per- 
sonal, with  intent  to  prejudice,  injure,  damage,  or  defraud  any  person  or  persons, 
body  politic  or  corporate,  or  shall  utter  or  publish,  or  cause,  counsel,  hire,  com- 
mand, or  procure  to  be  uttered  or  published,  as  true,  any  of  the  above  false, 
altered,  forged,  or  counterfeited  matters,  as  above  specified  and  described,  know- 
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ing  the  same  to  be  false,  altered,  forged,  or  counterfeited,  with  intent  to  preju- 
dice, injure,  damage  or  defraud  any  person  or  persons,  body  politic  or  corporate, 
then  every  such  offender  shall  be  deemed  guilty  of  a  high  misdemeanor,  and,  on 
being  thereof  convicted,  shall  be  punished  by  fine  not  exceeding  three  thousand 
dollars,  or  imprisonment  at  hard  labor  for  any  term  not  exceeding  ten  years,  or 
both. 

49.  If  any  person  shall  acknowledge,  or  procure  to  be  acknowledged,  any  fine 
or  fines,  common  recovery  or  recoveries,  deed  or  deeds,  recognisance  or  recog- 
nisances, bail  or  bails,  judgment  or  judgments,  in  the  name  or  names  of  any  other 
person  or  persons  not  privy  or  consenting  to  the  same  ;  and  if  any  person  shall, 
before  any  person  or  persons  authorized  to  take  bail  or  bails,  represent  or  per- 
sonate any  other  person  or  persons,  whereby  the  person  or  persons  so  represented 
or  personated  may  be  liable  to  the  payment  of  any  sum  or  sums  of  money  for 
♦debt  or  damages,  to  be  recovered  in  the  same  suit  or  action  wherein  the  p^..  ,_n 
person  or  persons  arc  represented  or  personated,  as  if  he,  she,  or  they  had  L 
really  acknowledged  and  entered  into  the  same  bail  or  hails,  every  such  person 
or  persons  so  offending  shall  be  adjudged  guilty  of  a  high  misdemeanor,  and,  on 
being  thereof  convicted,  shall  be  punished  by  fine,  not  exceeding  seven  thousand 
dollars,  or  imprisonment  at  hard  labor,  or  both:  Provided,  such  imprisonment 
shall  not  exceed  the  term  of  seven  years  :  And  provided  also,  that  this  act  shall 
not  extend  to  the  acknowledgment  of  any  judgment  or  judgments,  by  any  attor- 
ney or  attorneys,  duly  admitted,  for  any  person  or  persons  against  whom  any 
such  judgment  or  judgments  shall  be  had  or  given. 

50.  If  any  person  holding  an  office  of  trust  and  profit  under  the  authority  of 
this  state,  shall  embezzle  any  of  the  money,  property  or  securities  committed  to 
his  keeping,  with  intent  to  defraud  the  state,  or  any  county  thereof,  any  city, 
borough,  township,  body  corporate,  any  person  or  persons,  or  shall  fraudulently 
dispose  of  the  same,  he  shall  be  deemed  guilty  of  a  high  misdemeanor,  and  upon 
conviction  thereof  shall  be  liable  to  a  fine  not  exceeding  five  thousand  dollars,  or 
imprisonment  at  hard  labor  not  exceeding  five  years,  or  both. 

51.  If  any  officer  or  agent  of  this  state,  into  whose  hands  or  possession  any 
money,  books,  papers,  evidences  of  debt  or  other  instruments  of  writing,  or  other 
property,  of  whatever  nature,  real  or  personal,  belonging  to  the  state,  may  have 
come,  or  shall  hereafter  come,  by  virtue  of  his  office  or  agency,  shall  refuse  or 
neglect,  on  demand,  to  deliver  the  same  to  his  successor  in  office,  or  other  person 
or  persons  authorized  by  law  to  receive  or  have  charge  of  the  same,  he  shall  be 
deemed  guilty  of  a  high  misdemeanor,  and  upon  conviction  thereof,  shall  be  pun- 
ished by  fine  not  exceeding  five  hundred  dollars,  or  imprisonment  at  hard  labor, 
not  exceeding  two  years,  or  both. 

52.  All  persons  who  knowingly  and  designedly,  by  color  of  any  false  token, 
counterfeit  letter  or  writing,  or  false  pretence  or  pretences,  shall  obtain  from  any 
person  money,  wares,  merchandise,  goods,  or  chattels,  or  other  valuable  thing, 
with  intent  to  cheat  or  defraud  any  person  or  persons,  body  politic  or  corporate, 
of  the  same,  then  every  person  so  offending  shall  be  deemed  guilty  of  a  misde- 
meanor, and,  on  conviction  thereof,  shall  be  punished  by  fine,  not  exceeding  one 
thousand  dollars,  or  imprisonment  at  hard  labor,  not  exceeding  three  years. 

53.  If  any  person  or  persons  shall  knowingly  and  wilfully  obstruct,  resist,  or 
oppose  any  sheriff,  coroner,  constable,  or  other  officer  of  this  state,  or  other  persou 
or  persons  duly  authorized,  in  serving  or  attempting  to  serve  or  execute  any  mesne 
process,  writ,  warrant,  rule,  or  order  of  any  of  the  courts  of  this  state,  or  any 
other  legal  or  judicial  writ,  warrant,  or  process  whatsoever,  or  shall  assault,  beat, 
or  wound  any  sheriff,  coroner,  constable,  or  other  officer  or  person  duly  authorized, 
in  serving  or  executing  any  writ,  rule,  order,  process,  or  warrant  aforesaid,  or  for 
having  served  or  executed  the  same,  every  person  so  knowingly  and  wilfully 
offending  in  the  premises,  shall  be  deemed  guilty  of  a  misdemeanor,  and,  on  con- 
viction thereof,  shall  be  punished  by  fine,  not  exceeding  eight  hundred  dollars, 
or  by  imprisonment  at  hard  labor,  not  exceeding  two  years,  or  both. 

54.  If  any  sheriff,  coroner,  jailer,  keeper  of  a  jail,  constable,  or  other  officer  or 
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person  whatsoever,  having  any  offender  guilty  of  treason,  murder  or  other  crime 
punishable  with  death,  in  his  custody  for  any  such  crime,  shall  voluntarily  permit 
or  suffer  such  offender  to  escape  and  go  at  large,  then  every  such  sheriff,  coroner, 
jailer,  keeper  of  a  jail,  constable,  or  other  officer  or  person  so  offending  shall  be 
adjudged  guilty  of  a.  high  misdemeanor,  and,  on  being  thereof  convicted,  shall 
suffer  death  :  Provided,  that  nothing  herein  contained  shall  be  construed  to  pre- 
vent any  sheriff,  coroner,  jailer,  keeper  of  a  jail,  constable,  or  other  officer  or 
person  so  guilty  of  such  voluntary  escape  as  aforesaid,  from  being  prosecuted  or 
proceeded  against  for  a  misdemeanor  at  common  law. 

55.  All  voluntary  escapes  in  cases  not  punishable  with  death,  and  all  negligent 
escapes,  of  whatever  kind,  in  criminal  matters,  shall  be  deemed  misdemeanors, 
and  punished  by  fine,  not  exceeding  one  thousand  dollars,  or  imprisonment  at 
hard  labor,  not  exceeding  three  years,  or  both  :  And  further,  any  sheriff,  coro- 
^,,-1-1  ner,  jailer,  keeper  *of  a  jail,  constable,  or  other  officer  who  shall  be  guilty 

-•  of  any  voluntary  escape  in  any  criminal  case  whatever,  shall  for  ever  be 
disqualified  to  hold  any  office  of  honor,  trust  or  profit  under  this  state. 

56.  All  rescues  of  any  person  or  persons  guilty  of  treason,  murder,  or  other 
crime  punishable  with  death,  shall  be  deemed  high  misdemeanors,  and  every  per- 
son so  offending  shall  on  conviction  suffer  death  :  Provided,  that  nothing  herein 
contained  shall  be  construed  to  prevent  any  such  rescue  as  aforesaid,  from  being 
prosecuted  and  proceeded  against  for  misdemeanor  at  common  law. 

57.  All  rescues  in  criminal  cases  not  punishable  with  death,  and  in  all  civil 
cases,  shall  be  deemed  misdemeanors ;  and  every  such  rescuer  shall,  on  convic- 
tion, be  punished  by  fine,  not  exceeding  one  thousand  dollars,  or  imprisonment 
at  hard  labor,  not  exceeding  three  years,  or  both. 

58.  From  henceforth  no  person,  who  being  imprisoned,  shall  break  prison, 
shall  have  judgment  of  life  or  member,  for  breaking  prison  only,  except  the 
cause  for  which  such  prisoner  was  taken  and  imprisoned  did  require  such  judg- 
ment, if  he  had  been  convicted  thereupon;  and  if  any  person  being  imprisoned 
for  a  crime  not  punishable  with  death,  shall  break  prison  and  escape,  or  shall 
break  prison,  although  no  escape  be  actually  made,  he  or  she  so  offending  shall 
be  deemed  guilty  of  a  misdemeanor,  and,  on  conviction,  shall  be  punished  by 
fine,  not  exceeding  one  thousand  dollars,  or  imprisonment  at  hard  labor,  not 
exceeding  three  years,  or  both. 

59.  If  any  person  shall  by  any  means  whatsoever,  be  aiding  or  assisting  to  any 
prisoner  in  jail,  indicted  for,  or  convicted  of  any  offence  against  this  state,  or  sen- 
tenced to  imprisonment  on  such  conviction,  or  lawfully  committed  or  detained  in 
such  jail  for  any  crime  against  this  state,  expressed  in  the  warrant  of  his  or  her 
commitment  or  detainer,  to  make,  or  attempt  to  make  his  escape  from  any  jail, 
although  no  escape  be  actually  made,  every  person  so  offending  as  aforesaid,  and 
being  thereof  convicted,  shall  be  deemed  to  be  guilty  of  a  misdemeanor,  and  be 
punished  by  fine,  not  exceeding  five  hundred  dollars,  or  imprisonment  at  hard 
labor,  not  exceeding  two  years,  or  both  ;  and  if  any  person  shall  convey,  or  cause 
to  be  conveyed,  into  any  jail  or  house  of  correction,  any  mask,  visor,  or  other  dis- 
guise, or  any  instrument  or  arms  proper  to  facilitate  the  escape  of  such  prisoners 
as  aforesaid,  and  the  same  shall  deliver,  or  cause  to  be  delivered  to  any  such 
prisoner  in  any  such  jail  or  house  of  correction,  or  to  any  other  person  there,  for 
the  use  of  any  such  prisoner,  without  the  consent  or  privity  of  the  keeper  of  such 
jail  or  house  of  correction,  every  such  person,  although  no  escape,  or  attempt  to 
escape  be  actually  made,  shall  be  deemed  to  have  delivered  such  mask,  visor,  or 
other  disguise,  instrument,  or  arras,  with  intent  to  aid  or  assist  such  prisoner  to 
escape,  and  being  thereof  convicted,  shall  be  deemed  and  judged  to  be  guilty  of 
a  misdemeanor,  and  be  punished  by  fine,  not  exceeding  five  hundred  dollars,  or 
imprisonment  at  hard  labor,  not  exceeding  two  years,  or  both :  And  further,  if 
any  person  shall  aid  or  assist  any  prisoner  to  attempt  to  make  his  or  her  escape 
from  the  custody  of  any  constable,  officer,  or  other  person  who  shall  have  the 
lawful  charge  of  such  prisoner,  in  order  to  conduct  or  carry  him  or  her  to  jail 
by  virtue  of  a  warrant  of  commitment  for  any  crime  against  this  state,  expressed 
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in  such  warrant,  or  to  the  house  of  correction,  by  virtue  of  any  order,  sentence, 
or  judgment  of  imprisonment,  on  conviction  of  any  crime  against  this  state,  then 
every  person  so  offending,  on  being  thereof  convicted,  shall  be  deemed  and 
adjudged  to  be  guilty  of  a  misdemeanor,  and  be  punished  by  fine,  not  exceeding 
five  hundred  dollars,  or  imprisonment  at  hard  labor,  not  exceeding  two  years, 
or  both. 

60.  If  any  person  take  money,  goods,  chattels,  lands  or  other  reward,  or  pro- 
mise thereof,  to  compound,  or  upon  agreement  to  compound,  any  treason, 
misprision  of  treason,  murder,  manslaughter,  sodomy,  rape,  arson,  forgery, 
burglary,  house-breaking,  robbery,  larceny,  kidnapping,  escape,  rescue,  breach  of 
prison,  embracery,  bribery,  perjury,  or  subornation  of  perjury,  every  person  so 
offending  shall  be  deemed  to  be  guilty  of  a  misdemeanor,  and,  on  conviction 
thereof,  shall  be  punished  by  fine,  not  exceeding  three  hundred  dollars,  or  im- 
prisonment at  hard  labor,  not  exceeding  twelve  months,  or  both. 

*61.  If  two  or  more  persons  shall  combine,  unite,  confederate,  conspire,  r*!^ 
or  bind  themselves,  by  oath,  covenant,  agreement,  or  other  alliance,  to  L 
commit  any  offence,  or  falsely  and  maliciously  to  indict  another  for  any  offence, 
or  to  procure  another  to  be  charged  or  arrested  for  any  such  offence,  or  falsely 
to  move  and  maintain  any  suit,  or  to  cheat  and  defraud  any  person  of  any  pro- 
perty, by  any  means  which  are  in  themselves  criminal,  or  to  cheat  and  defraud 
any  person  of  any  property  by  any  means  which,  if  executed,  would  amount  to 
a  cheat,  or  to  obtaining  money  by  false  pretences,  or  to  commit  any  act  injurious 
to  the  public  health,  to  public  morals,  or  to  trade  or  commerce,  or  for  the  per- 
version or  obstruction  of  justice,  or  the  due  administration  of  the  laws,  they 
shall,  on  conviction,  be  deemed  guilty  of  a  conspiracy,  and  shall  be  punished  by 
imprisonment  at  hard  labor,  not  exceeding  two  years,  or  by  a  fine,  not  exceeding 
five  hundred  dollars,  or  both ;  but  no  agreement  to  commit  any  offence,  other 
than  murder,  manslaughter,  sodomy,  rape,  arson,  burglary,  or  robbery,  shall  be 
deemed  a  conspiracy,  unless  some  act,  in  execution  of  such  agreement,  be  done 
to  effect  the  object  thereof,  by  one  or  more  of  the  parties  to  such  agreement. 

G2.  If  any  person  shall  kidnap  or  steal  or  forcibly  take  away  any  man,  woman, 
or  child,  bond  or  free,  and  send  or  carry,  or  with  intent  to  send  or  carry,  such 
man,  woman,  or  child  from  this  state  into  another  state  or  country,  or  shall  spirit, 
persuade,  or  entice  any  child  within  the  age  of  fourteen  years,  to  leave  his  or  her 
father,  mother,  or  guardian,  or  other  person  or  persons  intrusted  with  the  care 
of  such  child,  and  the  same  child  shall  secrete  and  conceal,  then  the  person  so 
offending  in  any  of  the  premises,  and  his  or  her  procurers,  shall  be  judged  to  be 
guilty  of  a  high  misdemeanor,  and,  on  conviction,  shall  be  punished  by  fine,  not 
exceeding  one  thousand  dollars,  or  imprisonment  at  hard  labor,  not  exceeding 
five  years,  or  both. 

63.  If  any  person,  from  premeditated  design,  evinced  by  lying  in  wait  for  the 
purpose,  or  in  any  other  manner,  or  with  intent  to  kill,  maim,  or  disfigure,  shall 
cut  out  and  disable  the  tongue,  put  out  an  eye,  cut  off  or  slit  a  lip,  cut  off,  slit, 
or  destroy  the  nose,  or  cut  off  or  disable  any  limb  or  member  of  another,  wilfully 
and  on  purpose,  every  person  so  offending  shall,  on  conviction,  be  deemed  guilty 
of  a  misdemeanor,  and  be  punished  by  imprisonment  at  hard  labor  not  exceeding 
seven  years,  or  by  a  fine  not  exceeding  one  thousand  dollars,  or  both. 

64.  If  any  person  shall,  by  word,  message,  letter,  or  any  other  way,  challenge 
another  to  fight  a  duel,  with  a  rapier  or  small-sword,  back  sword,  pistol,  or  other 
dangerous  weapon,  or  shall  accept  a  challenge,  although  no  duel  be  fought,  or 
knowingly  be  the  bearer  of  such  challenge,  or  shall  any  way  abet,  prompt,  en- 
courage, persuade,  seduce,  or  cause  any  person  to  fight  a  duel,  or  to  challenge 
another  to  fight  such  duel,  every  person  so  offending  shall  be  deemed  guilty  of  a 
misdemeanor,  and,  on  conviction,  shall  be  punished  by  fine  not  exceeding  five 
hundred  dollars,  or  imprisonment  at  hard  labor,  not  exceeding  two  years,  or  both  : 
And  further,  if  any  person  shall  engage  in,  and  fight  a  duel  with  another,  with  a 
rapier,  or  small-sword,  back-sword,  pistol  or  other  dangerous  weapon,  although 
death  does  not  thereby  ensue,  or  shall  be  secoud  in  any  such  duel,  then  and  in 
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such  case,  every  person  so  offending  shall  be  adjudged  to  be  guilty  of  a  high 
misdemeanor,  and,  on  conviction,  shall  be  punished  by  fine,  not  exceeding  one 
thousand  dollars,  or  imprisonment  at  hard  labor,  not  exceeding  four  years,  or 
both  ;  and  shall  not,  after  such  conviction,  hold  any  office  of  profit  or  trust  under 
this  state. 

65.  If  any  person  shall  knowingly  send  or  deliver  any  letter  or  writing,  with 
or  without  a  name  subscribed  thereto,  or  sign,  with  a  fictitious  name,  any  letter  or 
letters  threatening  to  accuse  any  person  of  a  crime  of  an  indictable  nature  by  the 
laws  of  this  state,  with  intent  to  extort  from  him  or  her  any  moneys,  wares,  mer- 
chandise, goods,  or  chattels,  or  other  valuable  thing,  or  demanding  money,  goods, 
or  chattels,  or  other  valuable  thing,  or  threatening  to  maim,  wound,  kill,  or  murder 
any  person,  or  to  burn  his  or  her  house,  out-house,  barn,  or  other  building,  or 
stack  or  stacks  of  corn,  grain  or  hay,  though  no  money,  goods  or  chattels,  or  other 
valuable  things,  be  demanded  by  such  letter  or  writing,  then  every  person  so 
offending  shall  be  deemed  guilty  of  a  misdemeanor,  and,  on  conviction,  shall  be 
♦  I^T  *Plinisbecl  by  fine,  not  exceeding  three  hundred  dollars,  or  imprisonment 
J  at  hard  labor,  not  exceeding  nine  months,  or  both. 

G6.  If  any  person  shall  steal,  or  shall  rip,  cut,  or  bre^c,  with  intent  to  steal, 
any  lead  or  iron  bar,  iron  rail,  iron  gate,  or  iron  palisado,  or  any  lock  fixed  to 
any  dwelling-house,  out-house,  stable,  or  any  other  building,  or  shall  pull,  cut, 
gather,  or  take  away,  with  intent  to  steal,  any  flax,  grass,  or  indian  corn,  wheat, 
rye,  barley,  oats,  or  grain  of  any  kind,  standing  and  growing,  of  another,  then 
every  person  offending  in  any  of  the  premises  shall  be  deemed  guilty  of  a  mis- 
demeanor, and,  on  conviction,  shall  be  punished  by  fine,  not  exceeding  fifty 
dollars,  or  imprisonment  at  hard  labor,  not  exceeding  nine  months,  or  both. 

67.  If  any  person  shall  dig,  pull  up,  pick,  or  gather,  with  intent  to  steal,  any 
turnips,  potatoes,  cabbage,  parsnips,  carrots,  peas,  beans,  muskmelons,  water- 
melons, apples,  peaches,  plums,  cherries,  or  other  roots,  vegetables,  or  fruit  of 
any  kind,  standing  or  growing,  of  another,  under  the  value  of  twenty  dollars, 
every  person  so  offending  shall  be  deemed  guilty  of  a  misdemeanor,  and,  on 
conviction,  shall  be  punished  by  fine,  not  exceeding  forty  dollars,  or  imprison- 
ment iu  the  county  jail,  not  exceeding  three  months,  or  both:  and  that  every 
person  accused  of  offending,  as  aforesaid,  may  be  taken  before  any  two  of  the 
justices  of  the  peace  of  the  county,  city,  or  town  corporate  where  the  offence  was 
committed,  who  are  hereby  authorized  and  required  to  hear  and  determine  the 
same,  if  the  person  accused  shall  consent  thereto ;  and  if,  on  the  trial,  such  per- 
son shall,  from  the  evidence  produced,  appear  to  be  guilty,  the  said  justices  shall 
sentence  him  or  her  accordingly. 

68.  Every  person  who  shall  cut,  break,  dig,  pull  up,  or  gather  with  intent  to 
steal,  any  apple  tree,  peach  tree,  cherry  tree,  pear  tree,  plum  tree,  quince  tree,  or 
other  fruit  tree,  or  any  mulberry  tree  or  other  tree  cultivated  for  the  feeding  of 
silk  worms,  the  property  of  another,  standing  or  growing  in  any  field,  orchard, 
garden,  nursery-ground,  hot-house,  green-house,  or  conservatory,  shall  be  deemed 
guilty  of  larceny,  and  be  tried,  and,  on  conviction,  punished  in  the  same  manner 
as  if  he  or  she  had  stolen  the  personal  goods  and  chattels  of  another,  of  the  like 
price  and  value. 

69.  If  any  person  shall  wilfully,  unlawfully  and  maliciously  tear,  cut,  burn,  or, 
in  any  way  whatever,  destroy  any  letters  patent,  charter,  deed,  indented  or  poll, 
lease,  indenture  of  apprenticeship,  writing  sealed,  will,  testament,  bond,  annuity, 
bill,  writing  obligatory,  release,  bank  bill  or  note,  check,  draft,  bill  of  exchange, 
promissory  note  for  the  payment  of  money,  endorsement  or  assignment  of  any 
bill  of  exchange  or  promissory  note  for  the  payment  of  money,  or  any  accept- 
ance of  any  bill  of  exchange,  or  the  number  or  principal  sum  of  any  accountable 
receipt  for  any  note,  bill,  or  other  security  for  the  payment  of  money,  or  any 
warrant,  order,  or  request  for  the  payment  of  money,  or  the  delivery  of  goods 
or  chattels  of  any  kind,  any  certificate  or  other  public  security  of  the  United 
States  or  of  this  state,  or  of  any  of  the  United  States,  for  the  payment  of  money, 
or  acknowledging  the  receipt  of  money  or  goods,  or  any  acquittance  or  receipt, 
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either  for  money  or  goods,  or  any  acquittance,  release,  or  discharge  of  any  debt, 
account,  action,  suit,  demand,  <>r  other  thing,  real  or  personal,  or  any  transfer  or 
assurance  of  money,  stock,  goods,  chattels,  or  other  property  whatsoever,  or  any 
letter  of  attorney,  or  other  power  to  receive  money,  or  to  receive  or  transfer  stock 
or  annuities,  or  to  let,  lease,  sell,  dispose  of,  alien  or  convey  any  goods  or  chattels, 
lands  or  tenements,  or  other  estate,  real  or  personal,  or  any  day  book,  journal, 
leger,  or  book  of  accounts,  or  any  agreement  or  contract  in  writing,  whether 
sealed  or  not,  respecting  any  estate,  real  or  personal,  with  intent  to  prejudice, 
injure,  damage,  or  defraud  any  person  or  persons,  body  politic  or  corporate,  shall 
be  deemed  guilty  of  a  misdemeanor,  and,  on  conviction,  shall  be  punished  by 
fine,  not  exceeding  eight  hundred  dollars,  or  imprisonment  at  hard  labor,  not 
exceeding  ten  years,  or  both. 

70.  If  any  person  shall  wilfully,  unlawfully,  and  maliciously  cut  down,  break 
down,  level,  demolish  or  otherwise  destroy  or  damage  any  bridge,  or  sea  or  river 
bank,  or  any  meadow  bank,  or  mill  dam,  or  any  canal  or  raceway  used  for  navi- 
gation or  manufacturing  purposes,  or  any  gate,  bank,  lock,  or  plane  necessary  or 
appertaining  thereto,  or  shall  break  or  destroy  the  windows  or  doors  of  any 
dwelling-house,  *or  other  house  or  building,  or  set  fire  to,  or  burn,  or  r*i>7  4. 
destroy,  or  procure,  or  cause  to  be  burned  or  destroyed,  any  barrack,  cock,  L 
crib,  rick,  or  stack  of  hay,  corn,  wheat,  rye,  barley,  oats,  or  grain  of  any  kind, 
or  any  fences,  piles  of  wood,  boards,  or  other  lumber,  or  shall  wilfully,  unlaw- 
fully and  maliciously  kill  or  destroy  any  horse,  mare  or  gelding,  or  any  bull,  ox, 
steer,  bullock,  cow,  heifer,  or  calf,  or  any  sheep  or  lamb,  every  person  so  offend- 
ing shall  be  deemed  guilty  of  a  misdemeanor,  and,  on  conviction,  shall  be  pun- 
ished by  fine,  not  exceeding  one  hundred  and  fifty  dollars,  or  imprisonment  at 
hard  labor,  not  exceeding  two  years,  or  both. 

71.  If  any  person  or  persons  shall  wilfully  and  maliciously  injure,  hinder, 
obstruct,  impair  or  destroy  any  railroad  or  roads,  within  this  state,  or  any  of  the 
necessary  works,  carriages  or  machines  used  on  said  road  or  roads,  such  person 
or  persons,  so  offending,  shall  be  deemed  guilty  of  a  misdemeanor,  and,  on  con- 
viction, shall  be  punished  by  imprisonment  at  hard  labor,  not  exceeding  three 
years,  or  by  fine,  not  exceeding  five  hundred  dollars,  or  both. 

72.  If  any  person  or  persons  shall  receive  or  buy  any  goods  or  chattels  that 
shall  be  stolen  or  taken  by  robbery,  from  any  other  person,  knowing  the  same  to 
have  been  so  stolen  or  taken  by  robbery,  or  shall  receive,  harbor,  or  conceal  any 
thief  or  thieves,  robber  or  robbers,  knowing  him,  her  or  them  to  be  so,  he,  she 
or  they,  so  offending,  shall  be  deemed  guilty  of  a  high  misdemeanor,  and,  on 
conviction,  be  punished  by  fine,  not  exceeding  three  hundred  dollars,  or  imprison- 
ment at  hard  labor,  not  exceeding  three  years,  or  both.     (See  104.) 

73.  If  any  person  or  persons,  having  knowledge  of  the  actual  commission  of 
murder,  manslaughter,  sodomy,  rape,  arson,  burglary,  robbery,  or  forgery,  within 
the  jurisdiction  of  this  state,  shall  conceal,  and  not,  as  soon  as  may  be,  disclose 
and  make  known  the  same,  to  some  one  of  the  justices  of  the  supreme  court,  or 
one  of  the  justices  of  the  peace  in  and  for  any  of  the  counties  of  this  state,  such 
person  or  persons,  on  conviction  thereof,  shall  be  adjudged  guilty  of  a  misde- 
meanor, and  shall  be  fined,  not  exceeding  five  hundred  dollars,  or  suffer  imprison- 
ment at  hard  labor,  not  exceeding  three  years,  or  both. 

74.  If  any  person  shall  attempt  to  commit  murder,  sodomy,  rape,  robbery, 
arson,  or  burglary,  and  in  such  attempt  shall  be  slain,  the  slayer  shall  be  deemed 
faultless,  be  liable  to  no  forfeiture,  and  be  totally  acquitted  and  discharged. 

75.  If  any  person  kill  another  by  misadventure,  or  in  his  or  her  own  defence, 
or  in  the  defence  of  his  or  her  husband,  wife,  parent,  child,  master,  mistress,  or 
servant,  then  the  person  so  killing  shall  be  deemed  guiltless,  be  liable  to  no  for- 
feiture, and  be  totally  acquitted  and  discharged. 

76.  If  any  person  owing  allegiance  to  this  state,  shall  by  speech,  writing,  open 
deed  or  act,  advisedly  and  wittingly  maintain  and  defend  the  authority  or  juris- 
diction of  any  foreign  power,  potentate,  republic,  king,  state,  or  nation  whatso- 
ever, in  and  over  this  state,  or  the  people  thereof,  such  person  so  offending  shall, 
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on  conviction,  be  punished  by  fine  or  imprisonment,  or  both,  or  by  fine  or  im- 
prisonment at  hard  labor,  or  both,  the  fine  not  to  exceed  four  hundred  dollars, 
nor  the  imprisonment  the  term  of  one  year. 

77.  If  a  butcher  or  other  person  shall  sell,  offer,  or  expose  to  sale  the  flesh  of 
any  animal  dying  otherwise  than  by  slaughter,  or  slaughtered  while  diseased,  or 
any  contagious  or  unwholesome  flesh ;  or,  if  a  baker,  brewer,  distiller,  or  other 
person  shall  sell  unwholesome  bread,  drink,  or  liquor,  he  or  she  shall  be  adjudged 
guilty  of  a  misdemeanor,  and,  on  conviction,  shall  be  punished  by  fine,  not 
exceeding  fifty  dollars,  or  by  imprisonment  in  the  county  jail,  not  exceeding 
four  months. 

78.  If  any  person  shall  sell  or  exchange,  or  offer  for  sale  or  exchange,  or  will- 
ingly receive,  any  forged  or  counterfeit  promissory  note,  with  intention  to  have 
the  same  uttered  or  passed,  to  defraud  any  person  or  body  politic  or  corporate, 
then  every  such  person,  being  thereof  convicted  by  due  course  of  law,  shall  be 
deemed  guilty  of  a  high  misdemeanor. 

70.   If  any  person  shall  make  or  engrave,  cause  or  procure  to  be  made  or 

engraved,  any  plate  for  forging  or  counterfeiting  any  promissory  note  for  the 

payment  of  money,  in  the  name  of  any  person  or  body  politic  or  corporate,  then 

*MF>1  every  *such  person,  being  thereof  convicted  by  due  course  of  law,  shall 

J  be  deemed  guilty  of  a  high  misdemeanor. 

80.  If  any  person  shall  have  in  his  or  her  possession,  or  receive  from  any  other 
person,  any  forged  or  counterfeited  promissory  note  for  the  payment  of  money, 
with  intent  to  utter  or  pass  the  same,  or  to  permit,  or  cause,  or  procure  the  same 
to  be  uttered  or  passed,  with  intention  to  defraud  any  person  or  body  politic  or 
corporate  whatsoever,  knowing  the  same  to  be  forged  or  counterfeited,  then  every 
such  person,  being  thereof  convicted  by  due  course  of  law,  shall  be  deemed  guilty 
of  a  high  misdemeanor. 

81.  If  any  person  shall  have  or  keep  in  his  or  her  possession  any  blank  or 
unfinished  note,  made  in  the  form  and  similitude  of  any  promissory  note  for  the 
payment  of  money,  made  to  be  issued  by  any  incorporated  bank  of  this  state,  or 
any  of  the  United  States,  with  intention  to  fill  up  and  complete  such  blank  or 
unfinished  note,  or  to  permit,  cause,  or  procure  the  same  to  be  filled  up  and  com- 
pleted, in  order  to  utter  or  pass  the  same,  or  permit,  cause,  or  procure  the  same 
to  be  uttered  or  passed,  to  defraud  any  person,  or  body  politic  or  corporate  what- 
soever, the  person  in  whose  custody  or  possession  such  blank  or  unfinished  note 
shall  be  found,  being  thereof  convicted  by  due  course  of  law,  shall  be  deemed 
guilty  of  a  high  misdemeanor. 

82.  If  any  person  shall  have  or  keep  in  his  or  her  custody  or  possession  any 
plate  for  forging  or  counterfeiting  any  promissory  note  for  the  payment  of  money, 
in  the  form  or  similitude  of  any  promissory  note  issued  by  any  of  the  banks  afore- 
said, with  intent  to  forge  or  counterfeit,  or  to  assist  in  forging  or  counterfeiting, 
or  to  permit,  cause,  or  procure  to  be  counterfeited,  any  promissory  note  issued  by 
any  of  the  aforesaid  banks,  the  person  in  whose  possession  or  custody  such  plate 
shall  be  found,  being  thereof  convicted  by  due  course  of  law,  shall  be  deemed 
guilty  of  a  high  misdemeanor. 

83.  Any  person  convicted  of  any  of  the  offences  mentioned  and  described  in 
either  of  the  five  next  preceding  sections  of  this  act,  shall  be  punished  by  fine  or 
imprisonment  at  hard  labor,  or  both:  Provided,  that  such  imprisonment  shall 
not  exceed  the  term  often  years,  nor  such  fine  the  sum  of  two  thousand  dollars, 
at  the  discretion  of  the  court. 

84.  If  any  person  or  persons  shall  counterfeit,  or  cause  or  procure  to  be  coun- 
terfeited, any  of  the  species  of  gold  or  silver  coins  now  current,  or  which  here- 
after shall  be  current  in  this  state,  or  shall  pass  or  give  in  payment,  or  offer  to 
pass  or  give  in  payment,  the  same,  knowing  the  same  to  be  counterfeit,  such  per- 
son or  persons  so  offending  shall  be  deemed  guilty  of  a  high  misdemeanor,  and, 
being  thereof  convicted  by  due  course  of  law,  shall  be  punished  by  fine  or  impri- 
sonment at  hard  labor,  or  both,  at  the  discretion  of  the  court  before  whom  such 
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conviction  shall  be  had:  Provided,  the  imprisonment  at  hard  labor  shall  not 
exceed  the  term  of  ten  years,  nor  the  fine  the  sum  of  two  thousand  dollars. 

85.  If  any  person  or  persons  shall,  within  this  state,  counterfeit  any  gold,  sil- 
ver, copper,  or  other  metallic  coin,  of  any  foreign  government  or  country, 
although  the  Bame  be  not  current  in  this  state,  every  such  person  or  persons  so 
offending  shall  be  guilty  of  a  high  misdemeanor,  and  on  conviction  thereof  by 
due  course  of  law,  shall  be  punished  by  line  or  imprisonment  at  hard  labor,  or 
both,  at  the  discretion  of  the  court  before  whom  such  conviction  shall  be  had: 
Provided,  the  imprisonment  at  bard  labor  shall  not  exceed  the  term  of  ten  years, 
nor  the  line  the  sum  of  two  thousand  dollars. 

SG.  If  any  person  or  persons  shall  have  or  keep  in  his,  her  or  their  possession 
or  custody,  any  such  counterfeit  gold,  silver,  copper  or  other  metallic  coin,  with 
the  intent  of  exporting  the  same  to  injure  or  defraud  any  foreign  government,  or 
the  subjects  thereof,  every  such  person  or  persons,  so  offending,  shall  be  deemed 
guilty  of  a  high  misdemeanor,  and  on  conviction  thereof  by  due  course  of  law, 
shall  be  punished  by  fine  or  imprisonment  at  hard  labor,  or  both,  at  the  discre- 
tion of  the  court  before  whom  such  conviction  shall  be  had:  Provided,  the 
imprisonment  at  hard  labor  shall  not  exceed  the  term  of  five  years,  nor  the  fine 
the  sum  of  one  thousand  dollars. 

*87.  If  any  person  or  persons  shall  remove  the  body  or  bodies,  or  r*-,** 
remains,  of  any  deceased  person  or  persons,  from  his,  her,  or  their  grave  L  ' 
or  graves,  tomb  or  tombs,  or  other  place  or  places  of  sepulture,  for  the  purpose  of 
dissection  or  of  any  surgical  or  anatomical  experiments,  or  for  the  purpose  of  sell- 
ing the  same,  or  from  mere  wantonness,  or  shall  open  the  grave,  tomb,  or  other 
place  of  sepulture,  of  any  deceased  person  or  persons,  or  the  grave,  tomb,  or 
other  place  of  sepulture  where  the  body  or  bodies,  or  remains,  of  any  deceased 
person  or  persons  have  been  deposited,  for  the  purpose  of  removing  therefrom 
such  body  or  bodies,  or  remains,  of  any  deceased  person  or  persons,  for  either  of 
the  purposes  aforesaid,  or  from  mere  wantonness,  without  the  consent  of  the  sur- 
viving husband  or  wife,  or,  if  there  be  no  surviving  husband  or  wife,  of  the  next 
of  kindred  of  such  deceased  person  or  persons,  or  shall  in  any  way  aid,  assist,  or 
procure  the  same  to  be  done,  every  person  so  offending  shall  be  deemed  guilty 
of  a  high  misdemeanor,  and,  on  conviction  thereof,  shall  be  punished  by  fine,  not 
exceeding  two  thousand  dollars,  or  imprisonment  at  hard  labor,  not  more  than 
five  years,  or  both,  at  the  discretion  of  the  court. 

88.  Every  person,  who  shall  be  engaged  in  any  fight  or  combat,  with  fists, 
commonly  denominated  prize  fighting,  whether  such  fight  or  combat  be  for  money 
or  any  other  valuable  thing,  or  merely  to  test  the  skill  or  bodily  powers  of  the 
pugilists  or  combatants,  and  every  person  who  shall  be  aiding,  assisting,  or  abet- 
ting, in  any  such  fight  or  combat,  shall  be  deemed  guilty  of  a  high  misdemeanor, 
aud  on  conviction  thereof,  shall  be  punished  by  imprisonment  at  hard  labor,  not 
exceeding  two  years,  or  by  fine,  not  exceeding  one  thousand  dollars,  or  both. 

89.  If  any  captain,  commandant,  or  owner  of  any  steamboat,  or  other  vessel, 
shall  knowingly  permit  such  boat  or  vessel  to  be  used  in,  or  for,  the  conveyance 
or  transportation  of  persons  into  this  state,  for  the  purpose  of  being  engaged  in, 
or  aiding,  assisting,  abetting,  or  witnessing  any  such  fight  or  combat,  as  is  men- 
tioned in  the  preceding  section  of  this  act,  he  or  she  shall  be  deemed  guilty  of  a 
misdemeanor,  and  on  conviction  thereof,  shall  be  punished  by  imprisonment  at 
hard  labor,  not  exceeding  two  years,  or  by  fine,  not  exceeding  five  hundred  dol- 
lars, or  both. 

90.  Every  person,  who  shall  be  present  at  any  such  fight  or  combat,  coming 
from  a  foreign  state,  for  the  purpose  of  witnessing  the  same,  shall  be  deemed 
guilty  of  a  misdemeanor,  and  on  conviction  thereof,  shall  be  punished  by  impri- 
sonment at  hard  labor,  not  exceeding  one  year,  or  by  fine,  not  exceeding  two 
hundred  dollars,  or  both. 

91.  If  any  person  or  persons  shall,  during  an  alarm  of  fire,  wilfully  hinder, 
prevent  or  deter,  by  any  device  whatsoever,  any  fireman  or  other  person  from 
rendering  lawful  assistance  in  abating  or  quelling  such  alarm  of  fire,  if  false ;  or 
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from  going  to  or  returning  from  the  place  where  any  building  or  other  property 
is  on  fire,  or  from  which  an  alarm  proceeds;  or  from  aiding  and  assisting  in 
extinguishing  the  burning  of  any  building  or  other  property  on  fire;  or  shall 
wilfully  obstruct  or  hinder  the  passage  of  any  fire  engine,  hook  and  ladder  truck, 
or  hose-cart,  in  going  to  or  from  the  place  from  which  an  alarm  of  fire  proceeds, 
or  where  any  building  or  other  property  may  be  burning;  or  shall  at  any  time 
wilfully  cut,  deface,  or  injure  any  fire  engine,  hook  and  ladder  truck,  hose-cart, 
hose,  or  any  other  apparatus  or  implement  used  for  extinguishing  fires,  every 
person  so  offending  shall  be  deemed  guilty  of  a  misdemeanor,  and,  on  conviction 
thereof,  shall  be  punished  by  fine,  not  exceeding  one  thousand  dollars,  or  by 
imprisonment  at  hard  labor,  not  exceeding  two  years,  or  both. 

92.  Assaults,  batteries,  false  imprisonment,  affrays,  riots,  routs,  unlawful 
assemblies,  nuisances,  cheats,  deceits,  and  all  other  offences  of  an  indictable 
nature  at  common  law,  and  not  provided  for  by  this,  or  some  other  act  of  the 
legislature,  shall  be  deemed  misdemeanors,  and  the  offender,  on  conviction,  shall 
be  punished  by  imprisonment  at  hard  labor,  or  otherwise,  not  exceeding  two 
years,  or  by  a  fine,  not  exceeding  five  hundred  dollars,  or  both. 

93.  If  any  offender,  sentenced  to  hard  labor,  shall  escape,  he  or  she  shall,  on 
conviction  thereof,  suffer  such  additional  confinement  at  hard  labor  as  the  court 
shall  direct. 

*!»*■]  *94.  If  any  offender,  who  shall  have  been  sentenced  to  imprisonment 
■J  in  the  state  prison,  under  the  laws  of  this  state,  shall  be  convicted  of  a 
second  offence,  of  the  like  nature,  such  offender  shall  be  sentenced  to  imprison- 
ment in  the  state  prison,  for  any  period  not  exceeding  double  the  time  for  which 
said  offender  might  have  been  sentenced  on  the  first  offence. 

95.  If  any  person  be  convicted  of  any  offence  against  this  state,  not  punishable 
with  death,  it  shall  be  lawful  for  the  court  before  whom  such  conviction  shall  be 
had,  to  order,  besides  the  punishment  prescribed  by  law,  that  such  offender  shall 
find  surety  to  keep  the  peace,  or  be  of  good  behavior,  or  both,  in  such  sum,  for 
such  time,  and  in  such  number  and  sufficiency,  as  they  shall  judge  proper. 

96.  No  person  or  persons  shall  be  prosecuted,  tried,  or  punished  for  treason  or 
other  offence  punishable  with  death  (murder  excepted),  unless  the  indictment  for 
the  same  shall  be  found  by  a  grand  jury,  within  three  years  next  after  the  treason 
or  other  offence  punishable  with  death,  shall  be  done  or  committed  ;  nor  shall  any 
person  be  prosecuted,  tried,  or  punished  for  any  offence  not  punishable  with 
death,  unless  the  indictment  shall  be  found  within  two  years  from  the  time  of 
committing  the  offence,  or  incurring  the  fine  or  forfeiture  aforesaid :  Provided, 
that  nothing  herein  contained  shall  extend  to  any  person  or  persons  fleeing  from 
justice. 

97.  The  manner  of  inflicting  the  punishment  of  death,  shall  be  by  hanging  the 
person  convicted  by  the  neck,  until  dead;  and  the  said  punishment  shall  be  in- 
flicted either  in  the  prison  where  the  convict  shall  be  confined,  or  within  an 
enclosed  yard  of  such  prison,  if  there  be  one,  or  within  an  enclosure  erected  for 
the  purpose,  adjoining  such  prison,  at  the  discretion  of  the  sheriff,  whose  duty 
it  shall  be  to  inflict  the  same ;  and  the  necessary  expense  attending  an  execution, 
shall  be  ascertained  by  the  board  of  chosen  freeholders  of  the  county  in  which 
the  same  shall  take  place,  and  be  paid  upon  their  order  by  the  county  collector. 

98.  No  conviction  or  judgment  for  any  of  the  offences  aforesaid,  or  any  other 
offence  against  this  state,  shall  make  or  work  corruption  of  blood,  disinherison 
of  heirs,  loss  of  dower,  or  forfeiture  of  estate. 

99.  The  benefit  of  clergy  is  abolished  and  for  ever  done  away. 

100.  The  suit  or  action  of  appeal  for  murder,  manslaughter,  rape,  arson, 
larceny,  mayhem,  or  other  offence  or  wrong,  whatsoever,  is  abolished  and  for 
ever  done  away. 

Supplement.     Approved  March  8,  1848.     (Pam.  184.) 

101.  Sec.  1.  If  any  person  or  persons,  engaged  in  transporting  coal,  iron, 
lumber,  or  other  articles  of  merchandise,  or  any  property  whatsoever,  on  any 
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highway,  river,  railroad,  or  canal,  within  this  state,  shall  sell,  dispose  of,  or  pledge 
the  same,  or  any  part  thereof,  without  the  consent  of  the  owner  or  owners  thereof, 
sueli  person  or  persona  shall  be  deemed  guilty  of  a  misdemeanor,  and,  on  con- 
viction thereof,  shall  be  punished  by  line  not  exceeding  five  hundred  dollars, 
or  shall  suffer  imprisonment  in  the  county  jail  in  which  the  offence  is  committed, 
for  a  term  not  exceeding  one  year,  or  both,  at  the  discretion  of  the  court. 

102.  Sbo.  2.  If  any  person  or  persons,  after  the  passage  of  this  act,  shall  pur- 
chase, without  the  consent  of  the  owners  of  said  property,  any  coal,  iron,  or 
other  articles  of  merchandise,  or  any  property  whatever,  consigned  to  any  per- 
son in  this  state  or  any  other  state,  knowing  the  same  to  be  so  consigned,  from 
any  captain  of  a  canal  boat  or  any  other  person  engaged  in  transporting  the  said 
property,  he,  she,  or  they,  so  purchasing,  shall  be  liable  to  pay  such  owners 
double  the  value  of  the  property  so  purchased,  to  be  recovered,  with  costs  of 
suit,  by  action  of  trover  or  trespass  on  the  case ;  and  the  said  action  may  be 
brought  in  the  name  of  the  consignor  or  consignee. 

Supplement.     Approved  March  1,  1849.     (Para.  190.) 

103.  If  any  person  or  persons,  maliciously  or  without  lawful  justification,  with 
intent  to  cause  and  procure  the  miscarriage  of  a  woman  then  pregnant  with  child, 
shall  administer  to  her,  prescribe  for  her,  or  advise  or  direct  her  to  take  or  swallow 
any  poison,  drug,  medicine,  or  noxious  thing ;  and  if  any  person  or  persons  mali- 
ciously, and  without  lawful  justification,  shall  use  any  instrument,  or  means  what- 
ever, *with  the  like  intent;  and  every  person,  with  the  like  intent,  know-  r^-i^n 
ingly  aiding  and  assisting  such  offender  or  offenders,  shall,  on  conviction  L 
thereof,  be  adjudged  guilty  of  a  high  misdemeanor ;  and  if  the  woman  die  in 
consequence  thereof,  shall  be  punished  by  fine,  not  exceeding  one  thousand  dollars, 
or  imprisonment  at  hard  labor  for  any  term  not  exceeding  fifteen  years,  or  both ; 
and  if  the  woman  doth  not  die  in  consequence  thereof,  such  offender  shall,  on 
conviction  thereof,  be  adjudged  guilty  of  a  misdemeanor,  and  be  punished  by 
fine,  not  exceeding  five  hundred  dollars,  or  imprisonment  at  hard  labor,  for  any 
term  not  exceeding  seven  years,  or  both. 

Supplement.     Approved  February  2G,  1852.     (Pam.  87.) 

104.  Sec.  1.  If  any  person  or  persons  shall  receive  or  buy  any  bank  bill  or 
note,  bill  of  exchange,  order,  draft,  check,  bond,  or  promissory  note  for  the  pay- 
ment of  money,  or  any  certificate  of  stock  or  other  security  for  the  payment  of 
money,  or  any  other  evidence  of  debt,  that  shall  be  stolen  or  taken  by  robbery, 
from  any  other  person  or  persons,  or  corporation,  knowing  the  same  to  have 
been  so  stolen  or  taken  by  robbery,  he,  she,  or  they  shall  be  deemed  guilty  of  a 
high  misdemeanor,  and,  on  conviction,  be  punished  by  fine,  not  exceeding  three 
hundred  dollars,  or  imprisonment  at  hard  labor,  not  exceeding  three  years,  or 
both. 

105.  Sec.  2.  If  any  person  or  persons,  into  whose  hands  or  possession  any 
goods  or  materials  may  have  been  placed,  or  may  hereafter  be  placed,  for  the  pur- 
pose of  being  manufactured,  repaired,  made  up,  or  having  any  labor  bestowed 
thereon  for  the  benefit  of  the  owner,  shall,  without  consent  of  the  owner,  unlaw- 
fully sell  and  dispose  of  the  same,  or  shall,  with  intent  to  defraud  the  owner,  on 
payment  or  tender  of  all  just  claims  and  liens  for  work  or  labor  done -upon  such 
goods  or  materials,  unlawfully  refuse  or  neglect  to  deliver  the  same  to  the  owner 
or  owners,  or  to  his  or  their  order  on  demand,  then  every  such  person  or  persons 
so  offending  shall  be  deemed  guilty  of  a  misdemeanor,  and  on  conviction  thereof 
shall  be  punished  by  fine,  not  exceeding  three  hundred  dollars,  or  imprisonment 
not  exceeding  three  years,  or  both,  at  the  discretion  of  the  court. 

106.  Sec.  3.  If  any  person  shall  wilfully,  unlawfully,  and  maliciously  cut 
down,  break  down,  level,  demolish,  or  otherwise  destroy  or  damage  any  conduit, 
aqueduct,  or  artificial  watercourse,  for  the  purpose  of  leading  water  to  any 
dwelling-house,  barn,  spring-house,  or  other  out-building,  or  to  the  lands  of  any 
person,  every  person  so  offending  shall  be  guilty  of  a  misdemeanor,  and,  on  con- 

13 
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viction,  shall  be  punished  by  a  fine,  not  exceeding  one  hundred  dollars,  or 
imprisonment  at  hard  labor,  not  exceeding  one  year,  or  both. 

[The  acts  incorporating  gas  companies  make  it  a  criminal  offence  to  injure 
the  pipes,  &c.] 

Supplement.     Approved  March  24,  1855. 

107.  Sec.  1.  Any  person  or  persons,  who  shall  knowingly  or  designedly,  by 
means  of  balls,  cups,  paper,  safe  or  any  mechanical  contrivance,  invention  or 
device,  obtain  from  any  person,  any  money  or  other  valuable  thing,  with  intent 
thereby  to  cheat  and  defraud  such  person,  shall  be  deemed  guilty  of  a  misde- 
meanor ;  and  shall,  on  conviction,  be  punished  by  imprisonment  at  hard  labor, 
not  less  than  one,  nor  more  than  five  years,  and  by  fine,  not  exceeding  one  thou- 
sand dollars,  in  the  discretion  of  the  court  in  which  such  offence  shall  be  tried. 

108.  Sec.  2.  If  any  person  or  persons  shall  wilfully  open,  break  down,  injure 
or  destroy  any  fences,  rails,  or  enclosures  belonging  to,  or  in  the  possession  of 
any  other  person  or  persons,  or  cut  down,  injure,  or  destroy  the  wood,  timber, 
trees,  herbage,  grass,  or  hay,  standing  or  growing  or  being  upon  the  lands  of 
any  other  person  or  persons,  or  shall  dig  up,  pull  up,  injure,  destroy  or  carry  off 
the  vegetables  standing,  growing  or  being  in  or  upon  the  lands  of  any  other 
person  or  persons,  or  shall  carry  off  the  wood,  timber,  trees,  rails,  fencing,  stand- 
ing, growing  or  being  in  or  upon  the  lands  of  any  other  person  or  persons, 
shall  be  deemed  guilty  of  a  misdemeanor,  and  shall,  on  conviction,  be  punished 
by  imprisonment  in  the  county  jail  not  less  than  two  months  nor  more  than  six ; 
or  by  fine  not  exceeding  three  hundred  dollars,  or  both,  at  the  discretion  of  the 
court  in  which  such  offence  shall  be  tried. 

*179]  A  Supplement.     Approved  April  3,  1855. 

109.  Sec.  1.  Every  president,  vice  president,  director,  cashier,  treasurer,  sec- 
retary, or  other  officer,  and  every  agent  of  any  bank,  insurance  company,  rail- 
road company,  manufacturing  company,  or  of  any  other  corporation,  who  shall 
wilfully  and  designedly  sign,  with  intent  to  issue,  transfer,  sell  or  pledge,  or  to 
cause  to  be  issued,  transferred,  sold,  or  pledged,  any  false,  fraudulent,  or  simu- 
lated certificate,  or  other  evidence  of  the  ownership  or  transfer  of  any  share  or 
shares  of  the  capital  stock  of  such  corporation,  or  who  shall  wilfully  and  de- 
signedly sign,  with  intent  to  issue,  transfer,  sell,  or  pledge,  or  to  cause  to  be  issued, 
transferred,  sold,  or  pledged,  any  certificate  or  other  evidence  of  the  ownership 
or  transfer  of  any  share  or  shares  in  such  corporation,  or  any  instrument  pur- 
porting to  be  a  certificate  or  other  evidence  of  such  ownership  or  transfer,  the 
signing,  issuing,  transferring,  selling,  or  pledging  of  which,  by  such  president, 
vice  president,  director,  cashier,  treasurer,  secretary,  or  other  officer  or  agent, 
shall  not  be  authorized  by  the  charter  and  by-laws  of  such  corporation,  or  by 
some  amendment  thereof,  and  every  such  president,  vice  president,  director, 
cashier,  treasurer,  secretary,  or  other  officer  or  agent  who  shall  wilfully,  de- 
signedly, and  fraudulently  issue,  transfer,  sell,  or  pledge  any  such  certificate  or 
other  evidence,  or  any  such  instrument  as  aforesaid,  with  intent  to  prejudice, 
injure,  damage,  or  defraud  any  person  or  persons,  body  politic  or  corporate, 
shall  be  deemed  guilty  of  a  high  misdemeanor,  and  on  conviction  thereof  shall 
be  punished  by  fine,  not  exceeding  three  thousand  dollars,  or  imprisonment  at 
hard  labor,  for  any  term  not  exceeding  ten  years,  or  both. 

110.  Sec.  2.  If  any  person  shall,  directly  or  indirectly,  give,  offer,  or  promise 
to  give  any  sum  of  money  or  other  valuable  thing,  or  any  promissory  note,  bill 
of  exchange,  check,  or  other  evidence  of  debt,  or  any  other  bribe,  present,  or 
reward,  or  give  or  make,  or  offer  to  give  or  make,  any  promise,  contract,  cove- 
nant, obligation,  or  security  for  the  payment,  delivery,  alienation,  or  transfer  of 
anv  money  or  other  valuable  thing,  or  any  other  bribe,  present,  or  reward,  to 
obtain,  procure,  or  influence  the  opinion,  behavior,  vote,  or  abstaining  from 
votin°\  of  any  member  of  the  senate  or  general  assembly  of  this  state  upon  any 
bill,  resolution,  or  other  proceeding  depending  before  the  legislature  or  before 
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the  senate  or  genera]  assembly  of  this  state,  or  upon  any  election  or  appointment 
to  office  to  lie  made  by  the  senate  or  the  general  assembly  of  this  state,  or  by 
the  senate  and  general  assembly  in  joint  meeting,  such  person,  so  giving,  offering, 
or  promising  to  give,  or  making  or  offering  to  make  any  such  sum  of  money  or 
other  valuable  thing,  promissory  note,  bill  of  exchange,  check,  evidence  of  debt, 
promise,  contract,  covenant,  obligation,  security,  bribe,  present,  or  reward,  and 
the  member  of  the  senate  or  general  assembly,  or  other  person  who  shall  in  any- 
wise, directly  or  indirectly,  receive  or  accept  the  same,  shall  be  adjudged  guilty 
of  a  high  misdemeanor,  and  on  conviction  thereof  shall  be  punished  by  fine  or 
imprisonment  at  hard  labor,  or  both;  but  such  fine  shall  not  exceed  one  thou- 
sand dollars,  and  such  imprisonment  shall  not  exceed  five  years,  and  shall  also 
be  for  ever  disqualified  to  hold  any  office  of  honor,  trust,  or  profit  under  this 
state. 

111.  Sec.  3.  If  any  member  of  the  senate  or  general  assembly  of  this  state 
shall,  directly  or  indirectly,  offer,  propose,  promise,  or  agree,  to  or  with  any  other 
member  thereof,  or  any  other  person  whatsoever,  to  vote  or  abstain  from  voting 
for  or  against  any  bill,  resolution,  or  other  proceeding  depending  before  the 
legislature  or  the  senate  or  general  assembly  of  this  state,  in  order  thereby 
directly  or  indirectly  to  obtain,  procure,  or  influence  the  vote,  or  abstaining 
from  voting,  opinion,  or  behavior,  of  any  other  member  of  the  senate  or  general 
assembly  upon  any  bill,  resolution,  or  other  proceeding  depending  before  the 
legislature  or  the  senate  or  general  assembly  of  this  state,  such  person  so  offer- 
ing, proposing,  promising,  or  agreeing  to  vote  or  abstain  from  voting,  shall  be 
adjudged  guilty  of  a  misdemeanor,  and  on  conviction  thereof  be  punished  by  fine 
or  imprisonment  at  hard  labor,  or  both ;  but  such  fine  shall  not  exceed  two  hun- 
dred dollars,  and  such  imprisonment  shall  not  exceed  one  year. 

*An  Act  to  punish  and  prevent  frauds  in  the  use  of  false  stamps  and  labels.     Ap-     [*180 
proved  March  24,  1846.     (R.  S.  284.) 

112.  Sec.  1.  Every  person  who  shall  knowingly  and  wilfully  forge  or  counter- 
feit, or  cause  or  procure  to  be  forged  or  counterfeited,  upon  any  goods,  wares,  or 
merchandise,  the  private  stamps  or  labels  of  any  mechanic  or  manufacturer,  with 
intent  to  defraud  the  purchasers  or  manufacturers  of  any  goods,  wares,  or  mer- 
chandise whatsoever,  upon  conviction  thereof,  shall  be  punished  by  imprisonment 
in  a  county  jail  for  a  term  not  exceeding  six  months. 

113.  Sec.  2.  Every  person  who  shall  vend  any  goods,  wares,  or  merchandise, 
having  thereon  any  forged  or  counterfeited  stamps  or  labels,  purporting  to  be 
the  stamps  or  labels  of  any  mechanic  or  manufacturer,  knowing  the  same  to  be 
forged  or  counterfeited,  without  disclosing  the  fact  to  the  purchaser,  shall  upon 
conviction  be  deemed  guilty  of  a  misdemeanor,  and  shall  be  punished  by  im- 
prisonment in  the  county  jail  not  exceeding  six  months,  or  by  fine  not  exceeding 
one  hundred  dollars. 

Supplement.     Approved  March  15,  1859.     (Pam.  367.) 

114.  Sec.  1.  If  any  person  shall  wilfully  and  maliciously  set  fire  to  or  burn, 
or  aid,  counsel,  procure,  or  consent  to  the  setting  fire  to  or  burning  of  any 
building,  ship,  or  vessel,  or  any  goods,  wares,  merchandise,  or  other  chattels, 
which  shall  at  the  time  be  insured  against  loss  or  damage  by  fire,  with  intent  to 
prejudice  such  insurance,  whether  the  same  be  the  property  of  such  person,  or 
any  other,  such  person  or  persons  so  offending  shall  be  adjudged  guilty  of  a  mis- 
demeanor, and  on  conviction  shall  be  punished  by  fine  not  exceeding  one  thou- 
sand dollars,  or  imprisonment  at  hard  labor  for  a  term  not  exceeding  ten  years, 
or  either  of  them. 

115.  Sec.  2.  If  any  person  shall  wilfully  and  maliciously  set  fire  to  or  burn, 
or  aid,  counsel,  procure,  or  consent  to  the  setting  fire  to  or  burning  of  any 
dwelling,  house,  shop,  barn,  stable,  warehouse,  or  other  building  of  another,  in 
his  or  her  possession,  with  intent  to  defraud  any  person  whatever,  such  occu- 
pant shall  be  deemed  guilty  of  a  misdemeanor,  and  on  conviction  shall  be  pun- 
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ished  by  fine  not  exceeding  one  thousand  dollars,  and  imprisonment  at  hard 
labor  for  any  terra  not  exceeding  five  years,  or  either  of  them. 

11G.  Sec.  3.  If  any  person  shall  unlawfully  and  maliciously  take  or  steal  any 
money,  goods,  or  chattels  from  the  person  of  any  other,  whether  privily,  or  with- 
out his  or  her  knowledge  or  not,  but  without  such  force  or  putting  in  fear  as  is 
sufficient  to  constitute  robbery,  or  who  shall  attempt  so  to  do,  or  who  shall  be 
present,  aiding,  or  abetting  therein,  such  person  or  persons  so  offending  shall  be 
adjudged  guilty  of  a  misdemeanor,  and  on  conviction  thereof,  shall  be  punished 
by  fine  not  exceeding  five  hundred  dollars,  or  by  imprisonment  at  hard  labor  for 
a  term  not  exceeding  five  years,  or  both,  at  the  discretion  of  the  court. 

A  further  Supplement.     Approved  March  21,  1860.     (Pam.  474.) 

117.  Sec.  1.  If  any  person  or  persons  shall,  within  this  state,  get  up  or  enter 
into  any  combination,  organization  or  conspiracy,  with  the  intent  and  purpose 
of  making  or  attempting  to  make  a  hostile  invasion  of  any  other  state  or  terri- 
tory of  the  United  States,  or  shall  engage  in  plotting  or  contriving  any  such 
invasion ;  or  shall  knowingly  furnish  any  money,  arms,  ammunition,  or  other 
means  in  aid  of  such  object,  or  shall  in  anyway  knowingly  and  wilfully  aid,  abet 
or  counsel  any  such  combination,  organization  or  conspiracy,  or  any  such  hos- 
tile invasion,  such  person  or  persons  shall  be  deemed  guilty  of  a  high  misde- 
meanor, and  shall  on  conviction  be  punished  by  fine  or  imprisonment  at  hard 
labor,  or  both,  the  fine  not  to  exceed  one  thousand  dollars,  and  the  imprison- 
ment not  to  exceed  the  term  of  ten  years. 

118.  Sec.  2.  If  any  person  or  persons  having  knowledge  of  the  commission 
of  any  of  the  misdemeanors  aforesaid,  shall  conceal  and  not  as  soon  as  may  be 
disclose  and  make  known  the  same  to  some  one  of  the  justices  of  the  peace  of 
the  county  where  the  said  misdemeanor  was  committed,  he  or  they  shall  be 
deemed  guilty  of  a  high  misdemeanor,  and  shall,  on  conviction,  be  punished  by 
fine  not  exceeding  three  hundred  dollars,  or  by  imprisonment  at  hard  labor  not 
exceeding  one  year,  or  both. 

119.  Sec.  3.  All  the  laws  of  this  state  which  relate  to  the  arrest,  commitment, 
bail,  and  trial  of  persons  charged  with  manslaughter,  shall  apply  to  the  arrest, 
commitment,  bail,  and  trial  of  persons  charged  with  the  misdemeanors  men- 
tioned in  the  first  and  second  sections  of  this  act. 

120.  For  act  respecting  imprisonment  of  minors,  see  title  Workhouses,  15. 
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Attorney-general,  &o.,  duty  of,  28,  29 

Uills  of  exceptions,  44 

Bridge,  when  nut  to  take  toll,  37 
Challenges,  right  to, 


Indictment,  misnomer  amended,  14 

when  to  be  tried,  17 

when  to  be  only  one,  40 

Judgment  not  to  be  reversed  for  form,  45 


by  state.     (See  Juries.)  7  |  Jury,  copy  of  panel  served, 


Costs,  when  defendant  not  to  pay,  18 

against  recognisor,  19 

on  joint  indictment,  20 

how  collected,  41  to  43 

[See  Fees  and  Cost?.      Oyer  and  Terminer.'] 

Corporations,  proceedings  against,  31  to  37 

Counsel,  when  to  be  assigned,  2 

Error,  writs  of,  1(3 

Fine  and  costs,  how  collected,  41  to  43 

against  corporations,  34  to  37 

Fugitives  from  justice,  expense  of,  25 

Indictment,  copy  to  be  served,  1 

force  and  arms  unnecessary,  12 


talesmen,  9 

—  indiotor  not  to  be  on,  11 

challenges.     (See  Juries.)  6,  7 

Murder,  trial  in  certain  cases,  21,  23 

Mule  standing,  effect  of,  5,  10 

Plea  of  not  guilty,  4 

if  no  plea,  5 

Recognisance,  proceedings  on,  26  to  30 

Reward,  governor  to  offer,  38,  39 

Sheriff,  duty  of,  30 

Treason,  evidence  in,  3 

how  tried,  15 

Turnpike,  when  not  to  charge  toll,  37 


clerical  errors  of,  13  I  United  States  prisoners,  45,  46 

[See  Attorney- General.  Crimes.  Fees  and  Costs.  Habeas  Corpus.  Juries. 
Justices  of  Peace.  Oyer  and  Terminer.  Penitentiary.  Quarter  Ses- 
sions.] 

An  Act  regulating  proceedings  and  trials  in  criminal  cases.    Revision — Approved  April  16, 

1846.     (R.  S.  293.) 

1.  Any  person  who  shall  be  accused  and  indicted  of  treason,  shall  have  a  copy 
of  the  indictment,  and  a  list  of  the  jury  and  witnesses  to  be  produced  on  the 
trial  for  proving  the  said  indictment,  mentioning  the  names  and  places  of  abode 
of  such  jurors  and  witnesses,  delivered  unto  him  at  least  three  entire  days  before 
the  trial ;  and  in  murder,  and  other  offences  punishable  with  death,  and  also  in 
misprision  of  treason,  manslaughter,  sodomy,  rape,  arson,  burglary,  robbery, 
forgery,  perjury  or  subornation  of  perjury,  shall  have  such  copy  of  the  indictment 
and  list  of  the  jury,  two  entire  days,  at  least,  before  the  trial. 

2.  The  court  before  whom  any  person  shall  be  tried  upon  indictment,  is  hereby 
authorized  and  required  to  assign  to  such  person,  if  not  of  ability  to  procure 
counsel,  such  counsel,  not  exceeding  two,  as  he  or  she  shall  desire,  to  whom 
such  counsel  shall  have  free  access  at  all  seasonable  hours. 

3.  No  evidence  shall  be  admitted  or  given  against  any  person  of  any  overt  act 
of  treason,  that  is  not  expressly  laid  in  the  indictment. 

4.  As  well  in  treason  and  murder  as  in  all  other  offences  which  are  or  may  be 
committed  against  this  state,  when  any  person,  on  being  arraigned,  or  called  to 
♦answer  the  matter  charged  in  the  indictment  against  him  or  her,  shall  rNc1Q1 
plead  not  guilty,  every  such  person,  so  pleading,  shall  be  deemed  and  ^ 
taken  to  put  himself  or  herself  upon  the  inquest  or  country  for  trial,  without 
any  question  being  asked  how  he  or  she  will  be  tried. 

5.  If  any  person  be  indicted  for  any  offence  whatever  against  this  state,  and 
shall,  on  being  arraigned,  or  called  to  answer  the  matter  charged  in  such  indict- 
ment, stand  mute,  a  jury  shall  forthwith  be  empannelled  to  try  and  say,  whether 
the  person  so  standing  mute,  standeth  mute  obstinately  and  on  purpose,  or  by 
the  providence  and  act  of  God ;  and  if  they  return  their  verdict  that  such  person 
standeth  mute  by  the  providence  and  act  of  God,  the  court  shall  thereupon 
cause  him  or  her  to  be  remanded  to  prison,  and  shall  not  proceed  against  him 
or  her,  until  he  or  she  shall  have  recovered  therefrom ;  but  if  the  jury  shall  re- 
turn their  verdict,  that  the  person  so  standing  mute,  standeth  mute  obstinately 
and  on  purpose,  then  the  court  shall  cause  to  be  entered  upon  the  indictment 
against  such  person,  the  plea  of  not  guilty,  and  also  shall  cause  the  like  plea  of 
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not  guilty  to  be  eutered  where  any  person,  indicted  as  aforesaid,  shall  refuse  to 
plead  or  answer  to  such  indictment;  and  in  all  such  cases  shall  proceed  upon 
his  or  her  trial,  in  like  manner,  in  all  respects,  as  if  he  or  she  had  voluntarily 
pleaded  the  same  plea  thereto;  except  that  such  person,  so  standing  mute  ob- 
stinately and  on  purpose,  or  refusing  to  plead  or  answer  as  aforesaid,  shall  not 
be  admitted  to  make  any  challenges  to  the  jurors. 

G.  Every  person  who  shall  be  indicted  for  treason,  murder  or  other  crime  pun- 
ishable with  death,  or  for  misprision  of  treason,  manslaughter,  sodomy,  rape, 
arson,  burglary,  robbery,  forgery,  perjury  or  subornation  of  perjury,  and  shall 
voluntarily  and  duly  plead  the  plea  of  not  guilty  to  such  indictment,  shall  be 
admitted  peremptorily  to  challenge  twenty  of  the  jury,  and  no  more;  and  if  any 
person,  indicted  as  aforesaid,  after  having  voluntarily  and  duly  pleaded  as  afore- 
said, shall  peremptorily  challenge  a  greater  number  of  the  jury  than  twenty,  the 
court  shall  disallow  all  such  challenges,  over  and  above  the  said  number  of 
twenty;  and  the  jury  shall  be  charged,  and  the  trial  shall  proceed  in  like  man- 
ner, in  all  respects,  and  the  like  judgment  shall  be  given  as  would  or  ought  to 
be  had  and  given  if  the  person  so  indicted  as  aforesaid,  and  having  pleaded  as 
aforesaid,  had  not  peremptorily  challenged  a  greater  number  of  the  jury  than  in 
and  by  this  act  he  or  she  is  admitted  to  challenge. 

7.  Neither  the  attorney-general,  nor  any  other  person  prosecuting  for  and  in 
behalf  of  this  state,  shall  be  admitted  in  any  case  to  challenge  any  juror,  without 
assigning  a  cause  certain,  to  be  tried  and  approved  by  the  court :  And  further, 
the  privilege  of  such  peremptory  challenges  shall  not  be  allowed  to  offenders  in 
any  cases,  but  such  as  are  specified  in  the  section  immediately  preceding. 

8.  In  all  cases  where  any  prisoner  or  defendant,  in  or  upon  any  indictment, 
is  or  may  be  by  law  entitled  to  peremptory  challenges,  and  to  have  a  copy  of 
the  panel  or  a  list  of  the  jury  delivered  to  him  previous  to  his  trial,  it  shall  be 
the  duty  of  the  sheriff,  or  other  proper  officer,  to  select  such  panel  or  list  of 
forty-eight  jurors  from  the  general  panel  or  list  of  jurors  that  may  have  been 
drawn  and  summoned  to  attend  as  jurors,  at  the  term  at  which  such  prisoner  or 
defendant  is  to  be  tried  :  Provided,  a  sufficient  number  of  jurors  shall  have  been 
so  drawn  and  summoned  to  attend  such  court ;  but  if  forty-eight  jurors  have 
not  been  so  drawn  and  summoned,  then  the  said  sheriff  or  officer  shall  add  to 
the  number  so  drawn  and  summoned,  as  many  more  freeholders  of  the  body  of 
his  county,  qualified  to  serve  as  jurors,  as  shall  make  up  the  number  of  forty- 
eight;  which  panel  or  list  of  jurors,  if  delivered  by  the  sheriff,  or  other  proper 
officer,  to  the  prisoner  or  defendant  entitled  to  the  same,  prior  to  the  first  day 
of  the  court  at  which  such  trial  is  to  be  had,  shall  be  as  good  and  effectual  as  if 
the  same  had  been  delivered  to  the  prisoner  or  defendant  after  the  opening  of 
the  court:  Provided,  however,  that  such  prisoner  or  defendant  shall  not  be  put 
upon  his  trial  without  his  consent,  deliberately  expressed  in  open  court,  unless 
he  has  had  such  panel  or  list  of  jurors  delivered  to  him  as  many  days  prior  to 
his  trial  as  by  law  he  is  or  may  be  entitled  to  have  the  same. 

*1891  *^*  ^n  case  a  tales  de  circurastantibus  shall  be  awarded  in  any  case  in 
J  which  the  defendant  shall  be  entitled  to  such  peremptory  challenges,  the 
talesmen  shall  be  taken  from  the  general  panel  of  jurors  returned,  for  the  term 
at  which  such  defendant  is  to  be  tried;  and  if  more  talesmen  should  be  required 
than  the  number  of  jurors  remaining  on  the  general  panel,  the  sheriff  or  other 
proper  officer  shall  forthwith  summon  from  among  the  bystanders,  or  others, 
such  additional  number  of  freeholders  qualified  to  serve  as  jurors,  as  may  be 
necessary  to  complete  the  jury,  and  make  return  thereof  immediately,  and  serve 
a  copy  thereof  on  the  defendant,  who  shall  thereupon  proceed  to  make  his  chal- 
lenges to  such  talesmen,  if  he  has  any  to  make. 

10.  The  law  relative  to  the  peine  forte  et  dure  shall  be,  and  hereby  is  abolished. 

11.  No  indictor  of  any  person,  for  any  crime  or  offence  whatsoever,  shall  be 
put  upon  the  inquest  for  the  trial  of  such  person,  if  he  be  challenged  for  the 
same  cause  by  him  or  her  so  indicted. 

12.  The  words  with  force  and  arms,  or  any  such  like  words,  shall  not  of 
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necessity  be  put  or  comprised  in  any  inquisition  or  indictment  of  treason,  mur- 
der, manslaughter,  rape,  robbery,  trespass  or  any  other  offence;  and  that  no 
person,  being  hereafter  indicted  of  any  offence,  shall  have  or  take  any  advantage, 
by  writ  of  error,  plea,  or  otherwise,  to  annul  or  avoid  any  such  inquisition  or 
indictment,  for  that  the  words  with  force  and  arms,  or  any  such  like  words,  shall 
not  be  put  or  comprised  in  the  said  inquisition  or  indictment,  but  that  the  same 
inquisition  or  indictment,  without  the  words  with  force  and  arms,  or  any  such 
like  words,  shall,  from  henceforth,  be  taken  and  adjudged  to  be  as  good  and 
effectual  in  the  law,  as  if  the  same  inquisition  or  indictment  had  the  said  words 
with  force  and  arms,  or  any  such  like  words,  inserted  and  comprised  therein. 

13.  No  indictment,  nor  any  process  or  return  thereupon,  shall  be  quashed,  on 
the  motion  of  the  offender,  or  his  or  her  counsel,  for  mis  writing,  misspelling, 
false  or  improper  English,  unless  exception  concerning  the  same  be  taken  and 
made  in  the  court  where  such  trial  shall  be,  by  the  offender  or  his  or  her  coun- 
sel, before  any  evidence  given  in  open  court  upon  such  indictment;  nor  shall 
any  such  miswriting,  misspelling,  false  or  improper  English,  after  conviction  on 
such  indictment,  be  any  cause  to  stay  or  arrest  judgment  thereupon;  but  never- 
theless, any  judgment  given  upon  such  indictment,  shall  and  may  be  liable  to  be 
reversed  upon  a  writ  of  error,  in  the  same  manner  as  if  this  act  had  not  been 
passed. 

14.  No  indictment  or  information  shall  be  abated  by  reason  of  any  dilatory 
plea  of  misnomer  of  the  party  offering  such  plea,  but  if  the  court  shall  be  satis- 
fied by  affidavit  or  otherwise,  of  the  truth  of  such  plea,  in  such  case  the  court 
shall  forthwith  cause  the  indictment  or  information  to  be  amended  according  to 
the  truth,  and  shall  call  upon  such  party  to  plead  thereto,  and  shall  proceed  as 
if  no  such  dilatory  plea  had  been  pleaded. 

15.  All  acts  of  treason  against  this  state,  which  shall  be  committed  or  done 
upon  the  land,  out  of  this  state,  or  upon  the  sea,  shall  and  may  be  inquired  of, 
heard  and  determined  in  the  supreme  court  of  this  state,  by  good  and  lawful 
men  of  the  same  county  where  the  said  court  shall  sit,  in  like  manner  and  form, 
to  all  intents  and  purposes,  as  if  the  said  treason  had  been  committed  or  done 
within  the  same  county. 

16.  Writs  of  error  in  all  criminal  cases  not  punishable  with  death,  shall  be 
considered  as  writs  of  right,  and  issue  of  course  ;  and  in  criminal  cases  punish- 
able with  death,  writs  of  error  shall  be  considered  as  writs  of  grace,  and  shall 
not  issue  but  by  order  of  the  chancellor  for  the  time  being,  made  upon  motion 
or  petition,  notice  whereof  shall  always  be  given  to  the  attorney-general  or  the 
prosecutor  for  the  state. 

An  Act  relative  to  indictments.     Tasscd  February  2,  1799.     (R.  S.  292.) 

17.  Sec.  1.  Every  indictment  shall  be  tried  the  term  or  session  in  which  issue 
is  joined,  or  the  term  after,  unless  the  court,  for  just  cause,  shall  allow  further 
time  for  the  trial  thereof;  and  if  such  indictment  be  not  so  tried  as  aforesaid, 
the  defendant  shall  be  discharged. 

*18.  Sec.  2.  If  an  indictment  be  quashed,  or  a  verdict  pass,  or  judg-  r^-ioo 
ment  be  given  for  the  defendant  in  the  said  indictment,  then  no  costs  shall  '- 
be  awarded  against  such  defendant. 

19.  Sec  3.  If  any  recognisor,  who  is  or  shall  be  bound  to  answer  any  charge 
of  a  criminal  nature,  be  discharged  from  his  recognisance  for  want  of  prosecu- 
tion, he  shall  not  be  liable  to  pay  costs  for  such  discharge. 

20.  Sec  4.  If  several  persons  are  or  shall  be  jointly  indicted  for  one  and  the 
same  offence,  and  shall  be  thereof  convicted,  the  costs,  except  caption  fees,  shall 
amount  to  no  more  than  on  an  indictment  against  one  person  only. 

An  Act  concerning  the  trial  of  murder,  in  cases  where  the  stroke  and  death  happen  in  dif- 
ferent counties,  and  in  cases  where  either  the  stroke  or  death  only  happens  within  this 
state.     Passed  March  7,  1797.     (R.  S.  297.) 

21.  Sec  1.  Where  any  person  hereafter  shall  be  feloniously  stricken  or  poi- 
soned in  one  county,  and  shall  die  of  the  same  stroke  or  poisoning  iu  another 
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county  then  an  indictment  thereof,  found  by  jurors  of  the  county  where  the  death 
shall  happen,  whether  it  shall  be  found  before  the  coroner  upon  the  view  of  such 
dead  body,  or  before  the  justices  of  the  peace,  or  other  justices  or  commissioners, 
who  shall  have  authority  to  inquire  of  such  offences,  shall  be  as  good  and  effec- 
tual in  the  law,  as  if  the  stroke  or  poisoning  had  been  given,  committed  or  done 
in  the  same  county  where  the  party  shall  die,  or  where  such  indictment  shall  be 
found:  And  farther,  that  the  justices  of  oyer  and  terminer  and  of  general  jail 
delivery  in  the  same  county,  where  such  indictment  shall  be  taken,  and  the  jus- 
tices of  the  supreme  court,  where  such  indictment  shall  be  taken  or  removed 
before  them,  shall  and  may  proceed  upon  the  same  in  all  points,  as  they  might 
or  could  do  in  case  such  felonious  stroke  and  death  thereby  ensuing,  or  poison- 
ing and  death  thereby  ensuing,  had  been  committed  and  happened  all  in  one 
and  the  same  county. 

22.  Sec.  2.  Where  any  murder  or  other  offence  shall  be  committed  and  done 
in  one  county,  and  other  person  or  persons  shall  be  accessary  in  any  manner  to 
any  such  murder,  or  other  offence,  in  any  other  county,  then  an  indictment,  found 
and  taken  against  such  accessary  or  accessaries,  upon  the  circumstance  of  such 
matter,  before  the  justices  of  the  peace,  or  other  justices  or  commissioners,  hav- 
ing authority  to  inquire  of  such  offences,  in  the  county  where  the  offence  of 
accessary  in  any  manner  or  wise  shall  be  committed  or  done,  shall  be  as  good 
and  effectual  in  the  law,  as  if  the  said  principal  offence  had  been  committed  or 
done  within  the  same  county  where  the  same  indictment  against  such  accessary 
or  accessaries  shall  be  found ;  and  the  justices  of  oyer  and  terminer  and  of  gen- 
eral jail  delivery,  or  any  three  of  them,  of  or  in  such  county  where  the  offence  of 
any  such  accessary  shall  be  committed  and  done,  upon  suit  to  them  made,  shall 
write  to  the  clerk  or  keeper  of  the  records,  where  such  principal  shall  be  attainted 
or  convicted,  to  certify  them,  whether  such  principal  be  attainted  or  convicted, 
or  otherwise  discharged  of  such  principal  offence,  who,  upon  such  writing  to  them 
or  any  of  them  directed,  shall  make  sufficient  certificate,  in  writing,  under  his  or 
their  seal  or  seals,  to  the  said  justices,  whether  such  principal  be  attainted,  con- 
victed, or  otherwise  discharged  of  such  offence  or  not;  and  after  that  the  said 
clerk  or  keeper  of  the  records  do  certify,  that  such  principal  is  attainted,  con- 
victed, or  otherwise  discharged  of  such  offence  by  the  law,  then  the  said  justices 
of  oyer  and  terminer  or  of  general  jail  delivery,  or  other  justices  thereunto 
authorized,  shall  proceed  against  any  such  accessary  or  accessaries,  in  the  county 
they  or  either  of  them  so  became  accessary,  in  such  manner  and  form  as  if  both 
the  principal  offence  and  accessary  had  been  committed  and  done  in  the  said 
county,  where  the  said  offence  of  accessary  was  or  shall  be  committed  or  done : 
And  further,  that  every  such  accessary,  and  other  offenders  aforesaid,  shall 
answer  upon  their  arraignments,  and  have  the  like  defences,  advantages,  and 
exceptions,  and  shall  receive  the  like  trial,  judgment,  order,  and  execution,  and 
suffer  such  forfeitures,  pains,  and  penalties,  as  if  both  the  principal  offence  and 
accessary  had  been  committed  and  done  in  one  and  the  same  county. 

*23.   Sec.  3.  Where  any  person  shall  be  feloniously  stricken  or  poi- 
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soned  upon  the  sea,  or  at  any  place  out  of  the  jurisdiction  of  this  state, 


and  shall  die  of  the  same  stroke  or  poisoning  within  the  jurisdiction  of  this  state, 
or  where  any  person  shall  be  feloniously  stricken  or  poisoned  within  the  juris- 
diction of  this  state,  and  shall  die  of  such  stroke  or  poisoning  upon  the  sea,  or 
at  any  place  out  of  the  jurisdiction  of  this  state,  in  either  of  the  said  cases,  an 
indictment  thereof,  found  by  jurors  of  the  county  within  the  jurisdiction  of  this 
state,  in  which  such  death,  stroke  or  poisoning  shall  happen  respectively  as  afore- 
said, whether  it  shall  be  found  before  any  coroner  upon  view  of  such  dead  body, 
or  before  the  justices  of  the  peace,  or  other  justices  or  commissioners,  who  shall 
have  authority  to  inquire  of  murders,  shall  be  as  good  and  effectual  in  the  law, 
as  well  against  the  principal  or  principals  in  any  such  murder,  as  against  the 
accessary  or  accessaries  thereto,  as  if  such  felonious  stroke  and  death  thereby 
ensuing,  or  poisoning  and  death  thereby  ensuing,  and  the  offence  of  such  acces- 
sary or  accessaries  had  happened  in  the  same  county  where  such  indictment  shall 
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be  round  ;  and  that  the  justices  of  oyer  and  terminer  and  of  genera]  jail  delivery 
in  the  same  county,  where  such  indictment  shall  be  found,  and  also  the  supreme 
court,  in  case  such  indictment  shall  be  taken  or  removed  before  them,  shall  and 
may  proceed  upon  the  same  in  all  points,  as  well  against  the  principal  or  prin- 
cipals in  any  such  murder,  as  the  accessary  or  accessaries  thereto,  as  they  might 
or  could  do  in  case  such  felonious  stroke  and  death  thereby  ensuing,  or  poison- 
ing and  death  thereby  ensuing,  and  the  offence  of  such  accessary  or  accessaries 
had  happened  in  the  same  county  where  such  indictment  shall  be  found;  and 
that  every  such  offender,  as  well  principal  as  accessary,  shall  answer  upon  their 
arraignments,  and  have  the  like  defences,  advantages  and  exceptions,  and  shall 
receive  the  like  trial,  judgment,  order  and  execution,  and  suffer  such  forfeitures, 
pains  and  penalties,  as  they  ought  to  do  if  such  felonious  stroke  and  death 
thereby  ensuing,  or  poisoning  and  death  thereby  ensuing,  and  the  offence  of  such 
accessary  or  accessaries  had  happened  in  the  same  county  where  such  indictment 
shall  be  found. 

An  Act  concerning  reprieves.     Revision — Approved  April  1G,  1846.     (R.  S.  200.) 

24.  When  a  reprieve  shall  be  granted  by  the  governor  or  person  administer- 
ing the  government,  to  any  convict  sentenced  to  the  punishment  of  death,  and 
such  convict  shall  not  be  pardoned,  it  shall  be  the  duty  of  the  said  governor  or 
person  administering  the  government,  to  issue  his  warrant  to  the  sheriff  of  the 
proper  county,  commanding  him  to  execute  the  sentence  at  such  time  as  shall 
be  therein  appointed  and  expressed;  which  warrant  shall  be  transmitted  to  said 
sheriff  at  the  expense  of  the  state. 

An  Act  respecting  fugitives  from  justice.     Passed  December  21,  1824.     (R.  S.  200.) 

25.  Whenever  a  person  charged  in  this  state  with  treason,  murder,  arson,  rape, 
burglary,  robbery,  or  forgery,  shall  flee  from  justice  and  be  found  in  another  state, 
and  the  attorney-general  shall  recommend  to  the  governor,  or  person  adminis- 
tering the  government  of  this  state,  to  demand  the  said  fugitive,  so  that  he  may 
be  brought  into  this  state  for  trial ;  and  the  said  fugitive  shall  on  the  demand  of 
the  executive  authority  of  this  state,  be  delivered  up  and  removed  to  this  state, 
the  expenses  of  such  removal  being  first  ascertained  to  the  satisfaction  of  the 
governor  or  person  administering  the  government,  shall  on  warrant  from  him,  be 
paid  by  the  treasurer  of  this  state,  out  of  any  moneys  in  his  hands,  not  other- 
wise appropriated. 

An  Act  regulating  proceedings  on  forfeited  recognisances,  and  appropriating  the  moneys 
arising  from  the  same,  and  from  tines  and  amercements.  Revision — Approved  April  15, 
1S4G.     (It.  S.  300) 

26.  Sec.  1 .  If  any  person  hath  been  or  shall  be  bound  by  recognisance  to  the 
state  of  New  Jersey,  or  to  the  governor,  for  the  use  of  the  state,  with  condition 
for  his  or  her  appearance  at  the  supreme  court,  or  at  the  general  quarter  sessions 
of  the  peace,  to  be  held  in  and  for  any  county  within  the  state,  and  if  such  person 
*hath  not  appeared,  or  shall  not  appear  agreeably  to  the  condition  of  r#ioK 
such  recognisance,  then  the  court  in  which  such  recognisor  may  be  bound  *- 

to  appear,  shall  be  and  they  are  hereby  empowered  and  directed,  on  motion  of 
the  attorney-general,  prosecutor  of  the  pleas,  or  attorney  appointed  by  the  court 
to  prosecute  the  pleas  in  his  absence,  to  award  a  writ  of  scire  facias  against  such 
recognisor,  to  show  cause  why  the  recognisance  ought  not  to  be  forfeited,  judg- 
ment to  be  entered  against  the  recognisor,  and  execution  to  issue  thereon;  and 
if  such  recognisor  shall  appear  at  the  return  of  such  writ,  and  not  show  or 
allege  any  matter  sufficient  to  discharge  him  or  her  from  his  or  her  recognisance, 
or,  the  said  writ  having  been  returned  served,  or  if  no  service  thereof  can  be 
made,  having  been  published  as  prescribed  by  law,  shall  make  default,  thereupon 
the  recognisance  shall  be  forfeited,  judgment  final  shall  be  given  against  the  said 
recognisor  as  in  case  of  debt,  and  execution  shall  issue  thereon  accordingly ;  and 
in  every  such  action,  suit,  or  writ  of  scire  facias,  against  every  such  recognisor, 
costs  shall  be  awarded  and  allowed. 
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27.  Sec.  2.  If  any  person  hath  been,  or  shall  be  bound  by  recognisance  to  the 
state  of  New  Jersey,  or  to  the  governor,  for  the  use  of  the  state,  with  condition 
for  his  or  her  appearance  at  the  sessions  of  oyer  and  terminer  and  general  jail 
delivery,  to  be  held  in  any  county  of  this  state,  and  if  such  person  hath  not  ap- 
peared, or  shall  not  appear,  agreeably  to  the  condition  of  such  recognisance,  and 
his  or  her  default  hath  been  or  shall  be  recorded  in  the  minutes  of  said  court,  then 
it  shall  and  may  be  lawful  for  the  supreme  court,  or  the  circuit  court  of  the 
county  in  which  such  forfeiture  hath  been  or  may  hereafter  be  had,  the  same 
being  certified  to  such  court,  on  motion  of  the  attorney-general,  prosecutor  of 
the  pleas,  or  attorney  appointed  to  prosecute  the  pleas  in  his  absence,  to  award 
a  writ  of  scire  facias  against  such  recognisor  to  show  cause  why  the  recognisance 
should  not  be  forfeited,  judgment  be  entered  against  the  recognisor,  and  execu- 
tion issue  thereon;  and  to  cause  such  further  proceedings  to  be  had  thereupon 
with  costs,  as  are  mentioned  and  directed  in  the  first  section  of  this  act. 

28.  Sec.  3.  It  shall  be  the  duty  of  the  attorney-general,  prosecutor  of  the 
pleas,  or  attorney  appointed  to  prosecute  the  pleas  of  the  state  in  his  absence, 
to  move  the  court  having  jurisdiction  of  such  forfeited  recognisance,  for  one  or 
more  writ  or  writs  of  scire  facias,  and  the  same,  if  awarded,  to  prosecute  to 
judgment  and  execution ;  and  if  such  attorney-general,  prosecutor  of  the  pleas 
or  attorney  shall  neglect  or  refuse  to  move  in  proper  time  and  place  for  such 
writ  or  writs  of  scire  facias,  or  to  prosecute  the  same  to  effect,  he  shall  be  deemed 
guilty  of  a  misdemeanor  in  office. 

29.  Sec.  4.  If  on  return  of  the  amount  of  any  debt,  fine,  penalty  or  forfeiture, 
due  or  belonging  to  this  state,  made  agreeably  to  any  law  of  the  state  to  the  at- 
torney-general by  the  treasurer  or  other  officer  for  prosecution,  such  attorney- 
general  shall  refuse,  or  for  the  space  of  three  months  neglect  to  prosecute  any 
person  or  persons  for  such  debt,  fine,  penalty,  or  forfeiture  so  to  him  returned,  he 
shall  be  deemed  guilty  of  a  misdemeanor  in  office. 

30.  Sec.  5.  Every  sheriff  shall,  annually,  at  the  close  of  his  office,  or  within 
one  month  thereafter,  pay  into  the  treasury  of  this  state  such  sums  of  money  as 
he  shall  have  collected  or  received  in  virtue  of  executions  issued  against  recogni- 
sors,  or  arising  from  fines  and  amercements  awarded  by  any  court  against  any 
offender  or  offenders,  excepting  fines  received  by  him  on  conviction  upon  any  in- 
dictment, or  which  may  be  imposed  by  any  two  justices,  retaining  after  the  rate 
of  five  per  centum  for  his  trouble  in  collecting,  receiving  and  paying  the  same ; 
and  every  sheriff  who  shall  neglect  or  refuse  to  pay  all  such  sums  of  money  into 
the  treasury  agreeably  to  the  directions  of  this  act,  shall  forfeit  for  every  offence 
two  hundred  dollars,  to  be  recovered  by  and  in  the  name  of  the  treasurer  of  the 
state  for  the  time  being,  in  any  court  of  record  where  the  same  shall  be  cogniz- 
able, with  costs  of  suit,  and  applied  to  and  for  the  use  of  the  state,  and  shall  also 
be  subject  to  an  action  of  debt  or  trespass  on  the  case,  at  the  suit  of  the  said 
treasurer  on  behalf  of  the  state,  for  recovery  of  the  whole  sum  so  by  him  received, 
with  interest  and  costs  of  suit. 

*186]     *An  Act  to  compel  the  appearance  of  corporations  to  indictments  and  informations. 
Revision— Approved  April  15,  1846.     (R.  S.  999.) 

31.  Sec.  1.  When  any  indictment  shall  be  found,  or  information  filed  by  the 
attorney-general,  against  any  corporation  or  township,  in  any  of  the  courts  of  law 
of  this  state,  it  shall  and  may  be  lawful  for  the  attorney-general  or  prosecuting 
attorney  for  the  state  to  cause  a  summons  or  notice  to  be  directed  to  the  said 
corporation  or  township,  in  its  corporate  name,  commanding  or  notifying  the  said 
corporation  or  township  to  appear  at  the  next  term  of  the  said  court,  to  answer 
to  such  indictment  or  information,  a  copy  of  which  summons  or  notice  shall  be 
served  on  the  president,  or  other  head  officer  of  the  said  corporation,  or  clerk  of 
said  township,  or  left  at  his  dwelling-house  or  usual  place  of  abode,  at  least  six 
entire  days  before  the  commencement  of  the  term  to  which  the  said  corporation 
are  by  said  summons  or  notice  required  to  appear;  and  in  case  the  president  or 
other  head  officer  of  the  corporation  cannot  be  found  in  the  county  in  which  such 
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indictment  shall  have  been  presented  or  information  filed,  to  he  served  with  a 
copy  of  said  summons  or  notice  as  aforesaid,  and  has  no  dwelling-h 01186  or  usual 
place  of  abode  within  the  said  county,  then  a  copy  of  said  summons  or  notice 
may  be  served  on  the  clerk,  cashier  or  secretary  of  the  said  corporation  or  town- 
ship, if  any  there  be  in  the  said  county  in  which  the  said  indictment  shall  have  been 
found  or  information  filed,  and  if  there  be  no  clerk,  cashier  or  secretary  of  said 
corporation  or  township  found  in  said  county,  then  on  one  of  the  directors  of 
the  said  corporation,  or  left  at  his  usual  place  of  abode  six  entire  days  before  the 
commencement  of  the  said  term  to  which  the  said  summons  or  notice  shall  be 
returnable. 

:J2.  Sec.  2.  When  the  sheriff  or  other  officer  shall  return  such  summons  or 
notice  "summoned''  or  "served,"  the  said  corporation  or  township  shall  be  con- 
sidered as  in  court,  and  as  appearing  to  said  indictment  or  information  ;  and  the 
court  shall  order  the  clerk  to  enter  an  appearance  for  said  corporation  or  town- 
ship, and  endorse  the  plea  of  not  guilty  on  said  indictment  or  information,  and 
further  proceedings  may  then  be  had  thereon,  in  the  same  manner  as  if  the  said 
corporation  or  township  had  appeared  and  pleaded  not  guilty  thereto;  and  if 
the  said  corporation  or  township  shall  be  convicted  on  said  indictment  or  infor- 
mation, the  said  court  may  proceed  to  pass  judgment  thereon,  and  cause  process 
of  execution  to  be  issued  to  the  sheriff  of  the  county  against  the  goods  and 
chattels  or  lands  and  tenements  of  the  said  corporation  or  township,  for  the 
amount  of  the  fine  and  costs  which  may  be  awarded  against  them,  in  the  same 
manner  as  ou  a  judgment  in  a  civil  action;  and  the  said  sheriff  shall  proceed  to 
sell  the  goods  and  chattels  or  lands  and  tenements  of  the  said  corporation  or 
township  on  the  said  execution,  in  the  same  manner  as  on  an  execution  issuing 
against  a  corporation  in  a  civil  suit. 

33.  Sec.  3.  In  case  the  sheriff  or  other  officer  shall  return  such  summons  or 
notice  "not  summoned''  or  "not  served,"  and  an  affidavit  shall  be  made  to  the 
satisfaction  of  the  court,  that  the  same  could  not  be  served,  as  mentioned  in  the 
first  section  of  this  act,  or  in  case  the  sheriff  or  other  officer  shall  make  affidavit 
that  he  hath  made  diligeut  inquiry,  and  cannot  ascertain  the  name  of  any  presi- 
dent, secretary,  or  director  of  said  corporation,  resident  in  the  county  in  which  the 
said  indictment  shall  have  been  found  or  information  filed,  then  the  court  shall 
make  an  order  directing  the  said  corporation  to  cause  their  appearance  to  be  en- 
tered, and  to  plead  to  said  indictment  or  information  on  or  before  the  first  day  of 
the  next  term  of  the  said  court,  a  copy  of  which  order  shall,  within  twenty  days, 
be  inserted  in  such  one  of  the  public  newspapers  printed  in  this  state,  as  the  court 
may  direct,  for  at  least  six  weeks ;  and  if  the  said  corporation  shall  not  appear 
within  the  time  limited  by  such  order,  or  within  such  further  time  as  the  court 
shall  appoint,  then  on  proof  made  of  the  publication  of  such  order,  in  manner 
aforesaid,  the  court  being  satisfied  of  the  truth  thereof,  shall  order  the  clerk  to 
enter  an  appearance  for  said  corporation,  and  endorse  a  plea  of  not  guilty  on  said 
indictment  or  information ;  and  thereupon  further  proceedings  may  be  had  on  the 
said  indictment  or  information,  in  the  same  manner  as  if  the  said  corporation  had 
appeared  and  pleaded  not  guilty  thereto;  and  in  case  of  conviction,  execution 
may  *be  issued  against  said  corporation,  and  proceedings  had  thereon,  as  r^1ft(7 
in  the  preceding  section  mentioned.  L 

34.  Sec.  4.  When  any  execution,  issued  against  any  township  for  the  amount 
of  any  fine  and  costs,  as  provided  by  the  second  section  of  this  act,  shall  be  re- 
turned by  the  sheriff  or  other  proper  officer  unsatisfied  for  want  of  goods  and 
chattels,  or  for  want  of  lands  and  tenements  of  the  township  against  which  said 
execution  issued,  it  shall  be  the  duty  of  the  clerk  of  the  court  out  of  which  the 
same  issued,  to  make  a  copy  thereof,  with  the  endorsements  thereon,  and  the 
return  of  the  sheriff  or  other  proper  officer  thereto,  having  first  added  to  the 
costs  endorsed  thereon  one  dollar,  the  fee  of  the  said  clerk  for  said  copy,  and  a 
certificate  thereof,  and  two  dollars,  the  fee  of  the  sheriff  for  the  services  herein- 
after required  of  him,  and  to  certify  the  same  under  his  hand  and  seal  of  office, 
and  deliver  the  same  to  the  sheriff  or  other  proper  officer. 
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35.  Sec.  5.  It  shall  be  the  duty  of  the  sheriff  or  other  proper  officer,  upon 
receiving  such  certified  copy  of  the  execution  and  return,  to  present  the  same  to 
the  county  collector,  who  shall  pay  to  the  sheriff  of  said  county  or  other  proper 
officer  the  amount  of  the  costs  endorsed,  together  with  the  interest  clue  thereon, 
taking  the  receipt  of  the  sheriff  or  other  proper  officer  thereupon,  which  certi- 
fied copy  and  receipt  shall  be  a  sufficient  voucher  for  the  payment  thereof,  in  the 
settlement  of  the  accounts  of  the  said  collector. 

36.  Sec.  6.  The  said  collector  having  paid  the  said  costs,  shall  thereupon 
charge  the  same,  together  with  the  amount  of  said  fine,  to  the  township  against 
which  such  execution  was  issued,  adding  thereto  interest  up  to  the  twenty-second 
day  of  December  next  ensuing  the  next  annual  meeting  of  the  board  of  assessors 
of  said  county,  and  shall  lay  the  same  before  the  said  board  of  assessors  at  their 
next  annual  meeting,  which  sum  shall  be  added  to  the  proportion  or  quota  of 
the  tax  next  to  be  levied  and  collected  in  such  township ;  and  shall  be  assessed, 
levied,  collected,  and  paid  over,  in  the  same  manner  and  under  the  same  penal- 
ties as  the  said  proportion  or  quota  of  tax  is  by  law  directed  to  be  assessed, 
levied,  collected,  and  paid  over. 

Supplement.     Approved  March  18,  1851.     (Pam.  346.) 

37.  In  addition  to  the  remedy  now  provided  against  corporations  by  the  act 
to  which  this  is  a  supplement,  where  a  corporation  are  or  shall  be  indicted  and 
convicted  for  a  nuisance,  for  not  repairing  and  keeping  in  repair  any  turnpike 
road  or  bridge,  and  shall  neglect  to  pay  the  fine  and  costs  awarded  against  them 
therefor,  for  the  space  of  three  months  after  an  execution  shall  have  been  issued 
against  them  for  the  same,  then  and  in  such  case  it  shall  not  be  lawful  for  any 
corporation  so  neglecting,  their,  or  any  or  either  of  their  lessees,  officers,  or 
agents,  or  any  other  person,  to  demand  or  take  any  toll  upon  any  part  of  their 
road,  or  any  bridge  not  kept  in  repair,  until  the  said  fine  and  costs  are  paid ; 
and  if  any  person  or  persons  whatsoever  shall  demand  or  take  any  toll  upon  any 
part  of  the  road  of  any  corporation  so  indicted  and  convicted,  after  such  neglect 
to  pay  as  aforesaid,  and  notice  in  writing  thereof  to  such  person  or  persons,  and 
until  the  said  fine  and  costs  are  paid,  such  person  or  persons  shall  be  punished 
by  a  fine  of  one  hundred  dollars,  to  be  sued  for  and  recovered  by,  and  in  the 
name  of  the  prosecutor  of  the  pleas  of  the  county,  and  applied  towards  payment 
of  the  fines  and  costs  aforesaid. 

An  Act  to  empower  the  governor  to  offer  a  reward  for  the  apprehension  of  certain  offenders. 
Revision— Approved  April  15,  1846.     (R.  S.  593.) 

38.  Sec.  1.  It  shall  and  may  be  lawful  to  and  for  the  governor  or  person 
administering  the  government,  for  the  time  being,  to  issue  his  proclamation  for 
apprehending  and  securing  any  person  or  persons  charged,  on  oath  or  affirma- 
tion of  one  or  more  credible  witness  or  witnesses,  with  having  committed  murder, 
burglary,  robbery,  or  other  dangerous  outrage  and  violence  upon  the  person  or 
property  of  any  person  within  this  state,  and  in  such  proclamation  to  offer  such 
reward  as  the  said  governor  or  person  administering  the  government  may  think 
proper,  according  to  the  nature  and  aggravation  of  the  crime,  not  exceeding  six 
^  -.  *hundred  dollars  for  any  one  offender;  which  reward  shall  be  paid,  on 
-I  conviction  of  the  party  charged,  to  the  person  or  persons  entitled  thereto, 
by  the  treasurer  of  the  state,  out  of  any  public  money  in  his  hands,  on  a  warrant 
or  certificate,  signed  by  the  governor  or  person  administering  the  government, 
for  that  purpose. 

Sec.  2.  It  shall  and  may  be  lawful  for  the  governor  or  person  administering 
the  government,  to  issue  his  proclamation,  offering  a  reward  as  aforesaid,  for 
apprehending  and  securing  any  person  or  persons  charged,  on  oath  or  affirma- 
tion as  aforesaid,  with  aiding,  abetting,  comforting,  harboring  or  concealing  any 
person  or  persons,  who  hath  or  have  committed  any  of  the  crimes  above  specified 
and  described,  knowing  him,  her  or  them  to  be  guilty  thereof;  which  reward,  on 
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conviction  of  the  person  so  charged,  shall  be  paid  in  the  same  manner  as  is  at>OY6 
directed. 

39.  Sec.  3.  "When  any  murder,  burglary,  robbery  or  other  offence,  as  afore- 
said, hath  been,  or  shall  be  committed  by  any  person  or  persona  unknown,  it 
shall  and  may  be  lawful  for  the  governor  or  person  administering  the  govern- 
ment, for  the  time  being,  on  the  oath  or  affirmation  of  oue  or  more  credible  wit- 
ness or  witnesses,  setting  forth  the  fact,  and  that  the  same  was  perpetrated  by 
a  person  or  persons  unknown,  to  issue  his  proclamation,  offering  a  reward  as 
aforesaid,  for  apprehending  and  securing  the  person  or  persons  who  may  have 
committed  the  same,  and  any  person  or  persons  who  may  have  aided,  abetted, 
comforted,  harbored  or  concealed  him,  her  or  them,  knowing  him,  her  or  them 
to  be  in  such  wise  guilty ;  which  reward  shall,  in  every  case,  be  paid  on  con- 
viction of  the  party  offending,  as  in  manner  aforesaid. 

An  Act  relative  to  indictments.     Approved  March  19,  1851.     (Pain.  435.) 

40.  No  more  than  one  indictment  shall  be  presented  against  any  person  at 
the  same  term  of  the  court  for  offences  against  the  provisions  of  the  act  entitled, 
"An  act  concerning  inns  and  taverns,"  or  against  the  provisions  of  any  of  the 
supplements  thereto:  Provided,  that  nothing  herein  contained  shall  prevent 
any  number  of  offences  against  the  provisions  of  said  acts  and  supplements  from 
being  included  in  the  same  indictment,  nor  to  prevent  the  court  from  imposing 
the  line  of  twenty  dollars,  provided  by  law  for  each  offence,  of  which  any  person 
shall  be  convicted  upon  one  indictment. 

An  Act  providing  for  the  collection  of  fines  and  costs.     Approved  March  18,  1851. 

(Pam.  348.) 

41.  Sec.  1.  Whenever  judgment  shall  be  rendered  upon  any  indictment  in  the 
supreme  court,  or  any  of  the  courts  of  oyer  and  terminer  and  general  jail  delivery, 
or  courts  of  quarter  sessions  of  the  peace,  of  this  state,  such  proceedings  may  be 
had  thereupon,  for  the  purpose  of  obtaining  satisfaction  of  the  fine  and  costs,  or 
costs  adjudged,  by  writ  or  writs  of  fieri  facias,  in  the  like  manner  and  to  the  same 
effect  as  in  civil  cases  ;  but  such  execution  or  executions  shall  not  have  the  effect 
to  discharge  the  defendant  or  defendants  from  imprisonment,  pursuant  to  the 
judgment  of  the  court,  until  such  judgment  shall  be  satisfied. 

42.  Sec.  2.  When  on  any  indictment  for  crime  or  misdemeanor,  judgment 
shall  be  given  in  any  of  the  courts  of  this  state,  for  fine  or  imprisonment  and 
costs,  or  costs  to  be  paid,  it  shall  be  lawful  to  place  the  person  or  persons  against 
whom  such  judgment  shall  be  rendered,  at  labor  in  said  jail,  until  such  fines  and 
costs  or  costs,  are  paid  by  the  proceeds  of  such  labor  or  otherwise. 

43.  Sec.  3.  In  case  a  writ  of  error  shall  be  brought  and  allowed,  upon  any 
such  judgment,  it  shall  have  the  effect  to  stay  proceedings  upon  the  execution 
issued  thereon,  pending  the  prosecution  of  such  writ  of  error. 

A  Supplement  to  an  Act,  approved  April  the  sixteenth,  eighteen  hundred  and  forty-six,  and 
entitled,  "An  act  regulating  proceedings  and  trials  in  criminal  cases."  Approved  April 
3,  1855. 

44.  Sec.  1.  The  act,  passed  March  the  seventh,  seventeen  hundred  and  ninety- 
seven,  and  entitled,  "An  act  directing  bills  of  exceptions  to  be  sealed,"  and  each 
*and  every  of  the  provisions  thereof,  shall  be  taken,  deemed,  and  adjudged  ^18q 
to  extend  to  trials  of  indictments  for  treason,  murder,  or  other  crimes  •- 
punishable  with  death,  misprision  of  treason,  manslaughter,  sodomy,  rape,  arson, 
burglary,  robbery,  forgery,  perjury,  and  subornation  of  perjury;  and  that  the  act, 
approved  March  the  ninth,  eighteen  hundred  and  forty-eight,  and  entitled,  "  An 
act  directing  bills  of  exceptions  to  be  sealed  in  certain  criminal  cases,"  be  and 
the  same  is  hereby  repealed. 

45.  Sec.  2.  No  judgment  given  upon  any  indictment  shall  be  reversed  for  any 
imperfection,  omission,  defect  in,  or  lack  of  form,  nor  for  any  erroc,  except  such 
as  shall  or  may  have  prejudiced  the  defendant  in  maintaining  his  defence  upon 
the  merits. 
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An  Act  for  the  confinement  of  prisoners,  under  the  authority  of  the  United  States,  in  the 
jails  of  this  state.     Passed  June  6,  1799.     (R.  S.  314. J 

Whereas,  it  hath  been  recommended  by  congress  to  the  legislatures  of  the  several 
states  to  pass  laws,  making  it  expressly  the  duty  of  the  keepers  of  their  jails, 
to  receive  and  safe  keep  therein  all  prisoners  committed  under  the  authority 
of  the  United  States,  until  they  shall  be  discharged  by  due  course  of  the  laws 
thereof,  under  the  like  penalties  as  in  the  case  of  prisoners  committed  under 
the  authority  of  such  states  respectively;  the  United  States  to  pay  for  the  use 
and  keeping  of  such  jails,  at  the  rate  of  fifty  cents  per  month  for  each  prisoner 
that  shall,  under  their  authority,  be  committed  thereto,  during  the  time  such 
prisoner  shall  be  therein  confined;  and  also  to  support  such  of  said  prisoners 
as  shall  be  committed  for  offences — therefore, 

46.  Sec.  1.  The  sheriff  and  keeper  of  every  jail,  in  any  county  of  this  state, 
shall  be,  and  he  is  hereby  authorized  and  commanded  to  receive  all  prisoners 
committed  to  his  custody,  by  the  authority  of  the  United  States,  and  to  keep 
them  safely,  until  discharged  by  the  due  course  of  the  laws  of  the  same.  And  if 
any  sheriff  or  jail-keeper  shall  neglect  or  refuse  to  perform  the  services  and  duties 
required  of  him  by  this  act,  or  shall  offend  in  the  premises,  he  shall  be  liable  to 
the  like  penalties,  forfeitures,  and  actions,  as  if  such  prisoners  had  been  com- 
mitted under  the  authority  of  this  state:  Provided  always,  that  every  prisoner, 
who  shall  be  committed  for  any  offence,  by  the  authority  of  the  United  States, 
shall  be  supported  by  the  same  during  his  confinement  in  the  said  jail. 

■47.  Sec.  2.  The  sheriff  or  keeper  of  every  jail,  shall,  on  the  first  day  of  Octo- 
ber, annually,  make  out,  under  oath,  the  name  of  all  prisoners,  who,  within  the 
year  then  last  past,  shall  have  been  committed  to  his  custody,  under  the  authority 
of  the  United  States,  and  the  time  that  they  shall  have  been  respectively  con- 
fined, with  an  account  of  the  amount  thereof,  at  fifty  cents  per  month,  for  the 
use  and  keeping  of  such  jail,  for  every  person  so  committed,  together  with  an 
account  of  their  subsistence,  at  the  rate  established  by  law  for  state  prisoners, 
unless  provided  for  by  the  United  States,  and  transmit  the  same  to  the  treasurer 
of  this  state,  who  is  hereby  authorized  and  required  to  pay  the  said  account  out 
of  any  public  money  in  his  hands ;  and  the  said  treasurer  is  hereby  reqnired  to 
exhibit  the  several  accounts,  by  him  received  and  paid  as  aforesaid,  against  the 
United  States,  on  or  before  the  fifteenth  day  of  November,  annually,  for  allow- 
ance. 

48.  For  trial  of  crimes  committed  on  the  Delaware,  see  title  Territory  and 
Jurisdiction. 

NOTES. 

The  panel  of  the  grand  jury  returned  by  the  sheriff,  or  the  caption  thereto,  should  show 
the  purpose  for  which,  the  authority  by  which,  and  the  court  to  which,  the  persons  named 
in  the  panel  were  summoned;  but  if  it  be  defective,  it  may  be  amended  by  order  of  the  court. 
4  Hal.  293. 

An  indictment  will  not  lie  for  a  conspiracy  to  commit  a  civil  injury  of  any  description, 
that  is  not  in  itself  an  indictable  offence.     lb. 

The  production  of  a  note  set  forth  in  an  indictment  as  counterfeit,  may  be  dispensed  with 
and  other  proof  given  of  its  contents,  if  it  was  mutilated  or  destroyed  by  defendant. 
4  Hal.  26. 

When  an  indictment  purports  to  be  on  the  affirmation  of  some  of  the  grand  jurors,  it  must 
*1901  *aPPear  'hereby  or  by  the  caption,  that  they  alleged  themselves  to  be  conscientiously 
J   scrupulous  of  taking  an  oath.     2  Hal.  361. 

An  indictment  for  stealing  a  "voucher,"  setting  forth  the  tenor  of  the  instrument  stolen, 
is  sufficient,  without  an  express  averment  that  it  is  subsisting  or  remains  unsatisfied. 
3  Hal.  299. 

The  time  and  place  of  committing  an  offence  must  be  expressly  averred,  and  so  that  there 
be  no  incongruity  or  repugnancy  on  the  face  of  the  indictment.    3  Hal.  307.    2  South.  324. 

If  an  offence  be  committed  in  the  county  of  S.  and  after  the  commission  of  it  the  county 
is  divided  and  that  part  in  which  it  was  committed  is  created  a  new  county,  it  may  be 
indicted  in  the-new  county;  but  the  indictment  should  state  the  commission  of  the  offence 
in  the  county  according  to  its  name  when  it  was  committed.     3  Hal.  307.     4  Hal.  357. 

Indictment  for  challenging  to  fight  a  duel,  must  expressly  charge  that  it  was  a  challenge; 
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thai  defendant  wrote,  8ent  and  offered  a  paper  -which  he  intended  as  a  challenge,  not  suf- 
ficient.    1  South.  40. 

Indictment  for  extortion,  must  show  what  was  due  and  what  was  received  more  than  the 
legal  fees.     2  South.  324. 

In  a  case  of  manslaughter,  the  prisoner  will  be  permitted  to  waive  his  right  to  a  copy  of 
the  indictment,  but  not  in  a  case  of  murder.     2  Hal.  244. 

In  an  indictment  for  perjury  upon  an  application  for  the  benefit  of  the  insolvent  laws,  it 
is  not  necessary  to  set  forth  the  manner  in  which  the  common  pleas  obtained  jurisdiction. 
2  South.  772. 

The  caption  of  an  indictment  should  state  the  names  and  style  of  office  of  the  judges.  Cut 
it  may  be  amended  even  after  a  removal  into  the  supreme  court.  Form  of  it.  2  South. 
746.  "  4  Hal.  357.     6  Hal.  348.     6  Hal.  208. 

If  a  man  be  indicted  and  tried  for  arson,  he  cannot  be  indicted  for  a  murder  committed 
by  means  of  the  arson.   No  one  can  be  twice  indicted  and  tried  for  the  same  act.   1  Gr.  361. 

Where  the  language  of  the  statute  is  in  the  disjunctive  as  "burn  or  cause  to  be  burned," 
the  indictment  may  charge  the  offence  in  the  conjunctive,  as  "burned  and  caused  to  be 
burned."     0  Hal.  203. 

An  indictment  against  an  overseer  of  the  highways,  ought  to  state  when  he  was  elected, 
when  his  office  commenced  and  when  it  terminated,  &c.     1  Gr.  314. 

The  death  of  the  principal,  after  a  forfeiture  of  his  recognisance,  cannot  be  pleaded  to  a 
scire  facias.  The  court  may  grant  relief  to  bail  on  petition,  when  not  restrained  by  public 
justice,  where  the  default  of  the  principal  was  occasioned  by  sickness  or  death.  3  Han.  33. 

An  indictment  contrary  to  the  statutes,  when  there  is  but  one,  held  good.     3  Harr.  312. 

The  81st  section  of  the  Crimes  act  applies  to  counterfeit,  as  well  as  genuine,  blank  and 
unfinished  notes.  The  indictment  must  aver,  that  it  is  in  the  form  and  similitude  of  some 
incorporated  bank;  and  if  it  be  of  the  bank  of  another  state,  the  incorporation  must  be 
proved.     Spen.  401. 

An  indictment  under  the  48th  section  describing  the  note  forged  as  a  bank  bill  and  note, 
is  good.     Spen.  404. 

Indictments  may  contain  several  counts,  if  the  judgments  to  be  given  are  not  necessarily 
different.  If  one  count  is  good,  a  general  verdict  of  guilty  may  be  sustained.  Spen.  404. 
State  v.  Cook.     Court  of  Errors,  March,  1855.      2  Zab.  212. 

Indictment  under  the  80th  section  need  not  aver,  that  the  bank  is  incorporated;  it  is  suf- 
ficent  to  allege,  that  defendant  had  in  his  possession  a  counterfeit  note,  with  intent  to 
defraud  the  bank.     Spen.  521. 

An  agreement  not  to  prosecute,  or  in  some  other  way  to  favor  and  protect  the  criminal, 
is  an  essential  ingredient  in  the  offence  of  compounding  a  crime.     Spen.  625. 

The  test  of  insanity  in  criminal  cases  is,  whether  the  accused,  at  the  time  of  the  commis- 
sion of  the  crime,  was  conscious  that  he  was  doing  what  he  ought  not  to  do.  The  burden  of 
proof  is  on  the  accused.     1  Zab.  196. 

It  is  no  ground  of  principal  challenge  to  a  juror,  that  he  has  expressed  an  opinion  on  the 
matter,  if  it  was  not  done  through  ill  will  or  malice.  A  juror  cannot  be  asked  if  he  has 
expressed  an  opinion.  A  hypothetical  opinion,  formed  from  facts  he  has  heard,  is  no  cause 
of  challenge.     1  Zab.  196,  656. 

The  indictment  should  state  dates  in  words  at  length,  except  where  in  forgery  the  tenor 
of  the  instrument  is  set  forth.     2  Zab.  9. 

It  is  not  necessary,  except  in  capital  cases,  for  the  court  first  to  demand  of  the  prisoner, 
if  he  has  aught  to  say,  why  sentence  should  not  be  passed  on  him.  Where  a  corporal  pun- 
ishment is  inflicted,  the  prisoner  should  be  present,  but  this  need  not  be  averred  in  express 
terms.     2  Zab.  212. 

In  a  criminal  case,  on  a  plea  of  autrefois  acquit,  a  verdict  of  acquittal  may  be  given  in 
evidence  without  a  judgment  thereon;  it  is  therefore  not  essential  that  judgment  be  given 
upon  the  counts  on  which  the  defendant  was  acquitted.     2  Zab.  'l\'l. 

A  fugitive  from  justice  may  be  arrested  and  detained,  in  order  to  his  surrender,  before  a 
requisition  is  actually  made.  It  is  not  necessary  that  the  crime  for  which  he  stands  charged, 
should  be  an  offence  at  the  common  law.  It  must  appear,  that  the  crime  was  committed 
within  the  state  from  which  he  is  alleged  to  be  a  fugitive.     3  Zab.  311. 

*The  destruction  or  erasure  of  the  endorsement  on  a  note,  with  intent  to  defraud,   r^-in-i 
is  a  misdemeanor,  and  a  conspiracy  to  do  it  is  indictable.     The  common  law  offence  '- 
is  not  taken  away  by  the  statute.     3  Zab.  33. 

Perjury  may  be  assigned  upon  any  affidavit  (except  of  official  oaths)  taken  by  virtue  of 
the  act  of  1839  (see  Oaths  and  Affirmations).  It  is  not  necessary  that  the  affidavit  should 
be  in  the  words  of  the  act  authorizing  or  requiring  it.     3  Zab.  49. 

The  evidence  upon  which  the  grand  jury  find  a  true  bill,  should  be  legal  evidence;  but 
the  court  will  not  ordinarily  inquire  into  the  manner  in  which  it  was  found;  although  it 
may,  if  necessary,  quash  an  indictment,  for  the  misconduct  of  the  grand  jury.     3  Zab.  49. 

When  a  defendant  is  discharged  for  want  of  prosecution,  this  is  no  bar  to  a  subsequent 
indictment  for  the  same  offence.     3  Zab.  143. 

An  indictment  will  lie  against  a  corporation  aggregate,  for  a  misfeasance.  3  Zab.  360. 
Regularly  a  part  of  the  judgment  on  a  conviction  for  a  nuisance,  is,  that  it  be  abated.  lb. 
360,  728. 
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If  a  defendant  is  sentenced  to  be  committed  until  the  fine  and  costs  be  paid,  and  the  sheriff, 
after  some  time,  discharges  him,  the  sheriff  is  liable;  but  this  will  not  preclude  the  state 
from  issuing  a  fi.  fa.  to  levy  the  money.     4  Zab.  671. 

An  indictment  under  the  act  to  punish  frauds  committed  on  incorporated  banks,  against  a 
cashier  for  knowingly  overdrawing  his  account,  need  not  charge  an  intent  to  defraud ;  the 
crime  is  complete  by  knowingly  overdrawing.  Form  in  other  respects.  State  v.  Stimson, 
4  Zab.  478. 

Indictment  for  rescue,  must  set  out  that  an  order  for  bail  was  duly  made  previous  to  the 
issue  of  the  capias.     1  Dutch.  214. 

Indictment  for  perjury  must  show,  by  direct  averment,  or  by  necessary  implication, 
that  the  statement  upon  which  the  perjury  is  assigned,  was  material  to  the  matter  before 
the  court.     1  Dutch.  384. 

If  upon  an  indictment,  for  murder  containing  different  counts,  the  jury  find  the  substance 
of  the  charge,  it  is  sufficient.     Proceedings  and  evidence.     2  Dutch.  463,  602. 

Indictment  for  illegal  voting,  must  specify  the  disability.     3  Dutch.  105. 

It  is  a  crime  to  advise  a  female  to  take  a  medicine  for  the  purpose  of  procuring  abortion, 
although  she  does  not  do  it.     3  Dutch.  112. 

Maiming  or  wounding  another's  auimal  maliciously,  without  killing  it,  is  not  indictable. 
3  Dutch.   124. 

An  indictment  for  obtaining  money,  &c,  by  false  pretences,  will  be  sustained  by  proof  of 
a  verbal  pretence  sufficient  to  impose  upon  the  individual  to  whom  it  is  made,  with  an  intent 
to  defraud,  and  which  may  induce  him  to  part  with  his  property  or  give  credit,  provided  the 
pretences  used  are  uot  absurd  and  incredible  in  themselves.     3  Dutch.  328. 
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Appropriations  for  deaf  and  dumb,  1 

for  blind,  1 2 

Age  of  pupils,  3,  12 

Blind,  instruction  of,  12,  13 

Deaf  and  dumb,  1  to  11 


Feeble  minded  children, 
Expenses  paid, 
Overseers  of  poor,  duty  of, 
Time  of  instruction, 


16-18 
6-12 
7,  8 
11,  13« 


An  Act  for  the  instruction  of  indigent  deaf  and  dumb  persons,  inhabitants  of  this  state. 
Revision— Approved  April  10,  1846.     (R.  S.  404.) 

1.  A  sum  not  exceeding  five  thousand  dollars,  be  appropriated  annually,  out 
of  any  moneys  in  the  treasury  not  otherwise  appropriated,  to  be  applied  under 
the  direction  of  the  governor  or  person  administering  the  government,  for  the 
instruction  or  placing  for  instruction,  in  some  suitable  and  convenient  institution 
established  for  that  purpose,  such  indigent  deaf  and  dumb  persons,  inhabitants 
of  this  state,  as  may  be  selected  under  this  act. 

2.  The  term  of  instruction  may  extend  to  five  years,  and  indigent  deaf  and 
dumb  persons  who  may  have  been  under  instruction  for  three  or  four  years, 
under  acts  of  the  legislature,  may  be  readmitted  for  the  residue  of  the  term 
hereby  allowed,  on  making  application  in  the  same  manner  and  under  the  same 
limitations,  (except  with  respect  to  age)  as  is  hereafter  provided  in  the  case  of 
other  indigent  deaf  and  dumb  persons:  Provided,  that  no  one  person  be  under 
instruction  at  the  expense  of  the  state  for  more  than  five  years  in  all.    (See  11.) 

3.  Hereafter,  all  applicants  for  the  benefit  of  the  provisions  of  this  act,  shall 
be  of  the  age  of  twelve  and  under  the  age  of  twenty  years  :  Provided,  however, 
that  the  governor  or  person  administering  the  government,  shall  have  discre- 
tionary power,  when  he  may  deem  it  equitable  and  expedient,  to  admit  upon  the 
list  of  pupils  instructed  at  the  expense  of  the  state,  applicants  in  other  respects 
suitable,  who  may  be  over  twenty  years  of  age ;  such  persons  not  to  continue  on 
the  list  for  a  longer  term  than  two  years,  unless  they  shall  be  recommended  at 
the  close  of  said  term  of  two  years,  by  the  principal  of  the  institution  to  which 
they  may  have  been  sent,  as  being  capable  of  making  good  progress  in  the 
acquisition  of  written  language,  in  which  case,  such  persons  may  be  continued 
for  the  full  term  of  five  years. 

4.  The  governor  or  person  administering  the  government,  shall  have  the  power 
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to  receive  and  decide  upon  all  applications  for  the  benefit  of  the  legislative  pro- 
visions, made  or  to  he  made  for  the  instruction  of  indigent  deaf  and  dumb  per- 
sons, inhabitants  of  this  state,  provided  such  application  be  accompanied  by  the 
certificate  *of  any  two  respectable  individuals,  attested  before  a  magistrate,  |-*109 
to  the  age,  circumstances  and  capacity  of  the  deaf  mute,  in  whose  behalf  L 
such  application  may  be  made. 

5.  Repealed,  supplied  by  12,  13. 

6.  Whenever  the  governor  or  person  administering  the  government,  shall  be 
satisfied  that  the  resources  of  any  deaf  mute  applying  for  the  benefit  of  the  fund 
aforesaid,  or  those  of  his  or  her  parents  or  guardians,  are  sufficient  to  defray  a 
part  of  the  expense  of  instructing  such  deaf  mute,  but  not  sufficient  to  defray  the 
whole  expense,  then  the  governor  or  person  administering  the  government  afore- 
said, may  cause  to  be  paid  out  of  the  said  fund,  such  proportion  as  to  him  may 
seem  just  and  equitable  of  the  annual  expense  of  educating  such  deaf  mute,  sub- 
ject to  all  the  other  regulations  and  limitations  prescribed  in  the  case  of  appli- 
cants wholly  indigent. 

7.  Whenever  any  uneducated  deaf  and  dumb  person,  entitled  to  the  benefit  of 
the  fund  aforesaid,  shall  become  a  legal  charge  upon  the  overseers  of  the  poor  of 
any  township  in  this  state,  it  shall  be  the  duty  of  such  overseers  to  make  imme- 
diate application  in  behalf  of  such  deaf  and  dumb  person,  in  the  manner  herein-- 
before  prescribed;  and  if  such  deaf  and  dumb  person  shall  be  placed  in  an  insti- 
tution for  instruction,  at  the  charge  of  the  fund  aforesaid,  then  the  expense  of 
conveying  him  or  her  to  and  from  the  institution,  and  of  supplying  him  or  her 
with  suitable  clothing  during  his  or  her  term  of  instruction,  shall  be  defrayed  by 
such  township. 

8.  From  and  after  the  passing  of  this  act,  no  person  under  seventeen  years  of 
age,  either  totally  deaf,  or  so  deaf  as  to  be  unable  to  learn  to  read  in  ordinary 
schools,  shall  be  indentured  as  an  apprentice,  before  such  deaf  person  shall  have 
been  taught  to  read ;  and  any  indenture  made  in  contravention  to  the  provisions 
of  this  section,  shall  be  voidable  by  the  said  apprentice  or  by  some  person  acting 
by  or  in  behalf  of  said  apprentice. 

9.  This  act  may  be  construed  to  apply  to  persons  who  are  only  partially  deaf, 
if  so  deaf  as  to  be  unable  to  learn  to  read  in  ordinary  schools,  and  to  persons 
who  may  have  lost  their  hearing  before  learning  to  read,  though  still  able  to 
speak,  as  well  as  to  persons  who  are  both  deaf  and  dumb  ;  but  shall  not  be  con- 
strued to  apply  to  persons  become  deaf,  who  may  have  learned  to  read  before 
they  became  deaf,  unless  such  persons  may  have  afterwards  lost  by  disease  the 
ability  to  read. 

10.  The  governor  or  person  administering  the  government,  shall  have  power 
to  erase  the  name  of  any  deaf  and  dumb  person  from  the  list  of  those  instructed 
at  the  charge  of  the  fund  created  as  aforesaid,  for  the  instruction  of  the  indigent 
deaf  and  dumb  of  this  state,  if  it  shall  appear  that  such  person  was  improperly 
admitted  to  share  in  the  benefit  of  said  fund,  not  having  the  requisite  qualifica- 
tion, or  if  such  deaf  and  dumb  person  shall,  after  a  fair  trial,  be  found  incapable 
of  instruction ;  and  for  that  purpose  it  shall  be  the  duty  of  the  governor  or  per- 
son administering  the  government  to  request  the  principals  of  the  institutions  to 
which  such  deaf  and  dumb  persons  shall  be  sent,  to  transmit  to  him  every  six 
months,  statements  in  writing,  of  the  progress  in  learning  and  general  standing 
of  each  pupil  supported  in  whole  or  in  part  by  this  state. 

Supplement.     Approved  February  22,  1853.     (Pam.  140.) 

11.  The  term  of  instruction,  of  the  indigent  deaf  and  dumb  persons  who  are 
educated  at  the  expense  of  the  state,  be  extended  to  the  period  of  seven  years  ; 
and  that  the  term  of  instruction  of  such  indigent  deaf  and  dumb  persons,  as  have 
been  educated  at  the  expense  of  the  state  for  said  period  of  seven  years,  and  shall 
*be  recommended  by  the  officers  of  the  institution  in  which  they  are  r^ino 
educated,  for  capacity  and  good  habits,  may,  upon  the  approval  and  *- 
order  of  the  governor,  be  extended  to  an  additional  period  of  three  years ;  and 
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that  the  provisions  of  any  act  which  are  inconsistent  with  this  act  are  hereby 
repealed. 

Supplement.     Approved  March  20,  1857.     (Pam.  540.) 

12.  Sec.  1.  The  annual  expense  for  each  deaf  mute  instructed  at  the  charge 
of  the  fund  created  by  the  act  to  which  this  is  a  supplement,  shall  not  exceed 
the  sum  of  one  hundred  and  fifty  dollars,  unless  the  governor,  or  person  admin- 
istering the  government  shall  be  satisfied  that  the  means  of  such  deaf  mute,  or 
those  of  his  or  her  parents  or  guardians  are  insufficient  to  keep  such  deaf  mute 
supplied  with  suitable  clothing  during  his  or  her  term  of  instruction,  in  which 
case  clothing  may  be  supplied  at  the  charge  of  said  fund,  at  an  expense  not 
exceeding  thirty  dollars  in  any  one  year,  for  any  one  pupil  so  supplied. 

Sec.  2.  Section  fifth  in  the  act  to  which  this  is  a  supplement,  be  and  the  same 
is  hereby  repealed. 

Supplement.     Approved  March  20,  1857.     (ram.  477.) 

13.  Each  beneficiary  of  the  state  of  New  Jersey,  in  either  of  the  institutions 
for  the  instruction  of  blind  persons,  shall  be  entitled  to  a  Vienna  writing  box : 
Provided,  the  cost  of  the  same  shall  not  exceed  the  sum  of  ten  dollars,  which 
amount  shall  be  paid  out  of  the  state  treasury  in  the  same  manner  prescribed 
by  the  law  to  which  this  is  a  supplement. 

An  Act  to  provide  for  the  instruction  of  indigent  blind  persons,  inhabitants  of  this  state. 
Revision— Approved  April  10,  1846.     (R.  S.  406.) 

14.  Sec.  1.  A  sum  not  exceeding  four  thousand  dollars  be  appropriated 
annually,  out  of  any  moneys  in  the  treasury  not  otherwise  appropriated,  to  be 
applied  under  the  direction  of  the  governor  or  person  administering  the  govern- 
ment, for  the  instruction  or  placing  for  instruction,  in  some  suitable  or  conve- 
nient institution  established  for  that  purpose,  such  indigent  blind  persons,  inha- 
bitants of  this  state,  as  may  be  duly  recommended  to  him  by  the  board  of  chosen 
freeholders  of  the  county  in  which  such  indigent  blind  person  may  reside,  stating 
that  said  blind  person  is  in  such  indigent  circumstances  as  to  be  unable  from 
their  own  resources,  or  those  of  their  parents  or  guardians,  to  obtain  instruction 
for  themselves,  and  is  of  good  natural  capacity:  Provided,  each  person  so  to 
be  instructed  shall  have  attained  the  age  of  six  years:  And  provided  also,  the 
amount  per  annum  for  any  one  individual  shall  not  exceed  the  sum  of  two  hun- 
dred dollars :  Provided  further,  that  if  the  said  sum  of  four  thousaud  dollars 
herein  appropriated  shall  not  be  used  or  exhausted  in  any  one  year,  then  the 
balance  may  be  applied  to  the  purposes  mentioned  in  this  act,  in  any  subsequent 
year  or  years,  in  addition  to  the  appropriation  for  such  subsequent  year  or  years. 

15.  Sec.  2.  The  term  of  instruction  allowed,  may  extend  to  any  time  not  ex- 
ceeding eight  years,  at  the  discretion  of  the  governor  or  person  administering 
the  government  of  this  state ;  and  indigent  blind  persons,  inhabitants  of  this  state, 
who  may  have  been  under  instruction  for  five  years  only  under  the  law  of  this 
state,  may  be  readmitted  for  the  residue  of  the  term  hereby  allowed,  whenever 
the  governor  or  person  administering  the  government  of  this  state,  shall  receive 
a  written  communication  signed  by  the  principal  and  one  or  more  of  the  directors 
of  the  institution,  in  which  such  indigent  blind  persons  are  placed,  setting  forth 
that  such  blind  persons  are  capable  of  making  good  progress  in  the  acquisition 
of  knowledge,  and  recommending  their  readmission  to  such  institution. 

An  Act  to  provide  for  the  mnintenance  and  instruction  of  indigent  children  of  feeble  mind, 
inhabitants  of  New  Jersey.     Approved  March  12,  1860.     (Pam.  240.) 

16.  Sec.  1.  A  sum  not  exceeding  three  thousand  dollars  is  appropriated 
annually  out  of  any  moneys  in  the  treasury  not  otherwise  appropriated,  to  be 
applied  under  the  direction  of  the  governor,  or  person  administering  the  govern- 
ment, for  the  maintenance  and  instruction,  in  the  Pennsylvania  Training  School 
for  feeble  minded  children,  located  at  Media,  in  the  county  of  Delaware,  near 
Philadelphia,  such  feeble  minded  children,  inhabitants  of  this  state,  as  may  be 
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adjudged  by  the  governor,  or  person  administering  the  government,  to  be  suita- 
ble applicants  for  the  benefits  of  the  legislative  provision  herein  made:  Pro- 
vided, that  the  amount  per  annum  for  any  one  individual  shall  not  exceed  the 
sum  of  two  hundred  dollars:  And  provided  also,  that  the  applicants  may  be 
adjudged  capable  of  improvement  by  the  superintendent  of  said  institution. 

17.  Sec.  2.  If  the  said  sum  of  three  thousand  dollars  shall  not  be  used  or 
exhausted  in  any  one  year,  then  the  balance  may  be  applied  to  the  purposes 
mentioned  in  this  act,  in  any  subsecpient  year  or  years,  in  addition  to  the  appro- 
priation for  such  subsequent  year  or  years. 

18.  Sec.  3.  Whenever  the  governor,  or  person  administering  the  government, 
shall  be  satisfied  that  the  resources  of  any  imbecile  child,  or  those  of  his  or  her 
parents  or  guardians,  are  sufficient  to  pay  any  part  of  the  expense,  but  not  to 
defray  the  whole  expense  of  maintaining  and  instructing  such  children,  then  the 
governor,  or  person  administering  the  government,  may  cause  to  be  paid  out  of 
said  fund  such  proportion  as  may  seem  to  him  just  and  equitable  for  such 
purpose. 
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Damages,  when  may  be  recovered,  1  |  Presumption  of,  4 

amount  of,  2  i  Land,  when  and  how  sold,  5 

particulars  of  claim  to  be  given,  3  | 

[See  Abatement.     Births  and  Deaths.     Coroners.     Executors  and  Adminis- 
trators.     Wills.  ] 

An  Act  to  provide  for  the  recovery  of  damages  in  cases  where  the  death  of  a  person  is  caused 
by  wrongful  act,  neglect,  or  default.    Approved  March  3,  1848.    (Pam.  151.) 

1.  Whenever  the  death  of  a  person  shall  be  caused  by  wrongful  act,  neglect, 
or  default,  and  the  act,  neglect,  or  default  is  such  as  would,  if  death  had  not 
ensued,  have  entitled  the  party  injured  to  maintain  an  action  and  recover 
damages  in  respect  thereof,  then  and  in  every  such  case  the  person  who,  or  the 
corporation  which,  would  have  been  liable  if  death  had  not  ensued,  shall  be  liable 
to  an  action  for  damages,  notwithstanding  the  death  of  the  person  injured,  and 
although  the  death  shall  have  been  caused  under  such  circumstances  as  amount 
in  law  to  felony. 

2.  Every  such  action  shall  be  brought  by  and  in  the  names  of  the  personal 
representatives  of  such  deceased  person;  and  the  amount  recovered  in  every 
such  action  shall  be  for  the  exclusive  benefit  of  the  widow  and  next  of  kin  of 
such  deceased  person,  and  shall  be  distributed  to  such  widow  and  next  of  kin 
in  the  *proportions  provided  by  law  in  relation  to  the  distribution  of  r^1Q4 
personal  property  left  by  persons  dying  intestate;  and  in  every  such  L 
action  the  jury  may  give  such  damages  as  they  shall  deem  fair  and  just,  with 
reference  to  the  pecuniary  injury  resulting  from  such  death  to  the  wife  and  next 
kin  of  such  deceased  person :  Provided,  that  every  such  action  shall  be  com- 
menced within  twelve  calendar  months  after  the  death  of  such  deceased  person. 

3.  On  request  by  the  defendant,  or  the  defendant's  attorney,  the  plaintiff  on 
the  record  shall  be  required  to  deliver  to  the  defendant,  or  to  the  defendant's 
attorney,  a  particular  account  in  writing,  of  the  nature  of  the  claim  in  respect 
to  which  damages  shall  be  sought  to  be  recovered. 

An  Act  declaring  when  the  death  of  persons  absenting  themselves  shall  be  presumed. 
Passed  March  7,  1797.     (R.  S.  781.) 

4.  Any  person  who  shall  remain  beyond  sea,  or  absent  himself  or  herself  from 
this  state,  or  conceal  himself  or  herself  in  this  state,  for  seven  years  successively, 
shall  be  presumed  to  be  dead,  in  any  case  wherein  his  or  her  death  shall  come  in 
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question,  unless  proof  be  made  that  he  or  she  were  alive  within  that  time;  but 
an  estate  recovered  in  any  such  case,  if  in  a  subsequent  action  or  suit  the  person 
so  presumed  to  be  dead  shall  be  proved  to  be  living,  shall  be  restored  to  him  or 
her  who  shall  have  been  evicted  ;  and  he  or  she  may  also  demand  and  recover 
the  rents  and  profits  of  the  estate,  during  such  time  as  he  or  she  shall  have  been 
deprived  thereof,  with  costs  of  suit. 

Supplement.     Approved  February  15,  1848.     (Pam.  43.) 

5.  In  case  the  heirs  or  devisees  of  any  person,  who  is  or  may  be  presumed  to 
be  dead,  pursuant  to  the  provisions  of  the  act  to  which  this  is  a  supplement, 
shall  desire  to  sell  any  land  or  real  estate  to  which  said  person  would  be  entitled, 
if  living,  it  shall  be  lawful  for  said  heirs  or  devisees  to  present  a  petition  to  the 
court  of  chancery ;  and  thereupon  the  said  court,  upon  being  satisfied  of  the  truth 
of  the  facts,  that  it  will  be  just  and  equitable,  and  upon  proper  security  being 
given,  by  bond,  to  the  state  of  New  Jersey,  for  double  the  value  of  said  land  or 
real  estate,  that  the  proceeds  of  the  sale  shall  be  paid  on  demand,  with  interest, 
to  the  said  person  presumed  to  be  dead,  or  to  his  or  her  lawful  issue,  in  case  he, 
she,  or  they  shall  appear  and  claim  the  same,  to  order  the  said  land  or  real  estate 
to  be  sold,  as  the  court  may  deem  advisable ;  and  that  the  said  person  so  pre- 
sumed to  be  dead,  and  his  or  her  lawful  issue,  if  he,  she,  or  they  shall  prove  to 
be  living,  shall  be  for  ever  thereafter  barred  from  any  claim  or  title  to  said  land 
or  real  estate,  and  entitled  only  to  the  proceeds  thereof;  and  in  such  case  the 
purchaser  shall  hold  and  be  seized  of  as  good  and  perfect  estate  in  the  said  land 
or  real  estate,  as  if  the  said  person  presumed  to  be  dead  had  conveyed  the  same. 


NOTE. 

Absence  from  the  state  for  sixteen  years,  -without  being  heard  from,  is  sufficient  proof  to 
presume  death.     2  Dutch.  388. 
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Children,  how  to  take, 
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Devises,  certain,  how  construed, 

[See  Aliens.      For  the  law  relative  to  descent  of  personal  property,  see 
Executors  and  Administrators.     Heirs  and  Devisees.      With.'] 

An  Act  directing  the  descent  of  real  estates.     Revision — Approved  April  16,  1846. 

(R.  S.  337.) 

1.  When  any  person  shall  die  seized  of  any  lands,  tenements  or  hereditaments, 
in  his  or  her  own  right  in  fee-simple,  without  devising  the  same  in  due  form  of 
+-.Q--]  *law,  leaving  two  or  more  lawful  children,  such  lands,  tenements  or  here- 
J  ditaments  shall  descend  to,  and  be  equally  inherited  by,  all  the  lawful 
children  of  such  person  so  seized,  as  tenants  in  common,  and  in  equal  parts, 
without  regard  to  sex:  Provided  always,  that  if  any  child  of  the  person  so 
dying  seized,  shall  have  died  before  his  said  ancestor,  leaving  lawful  issue,  the 
share  or  part  of  the  said  lands,  tenements  or  hereditaments,  which  such  child  so 
dying  would  have  been  entitled  to,  under  and  by  virtue  of  this  act,  if  such  child 
had  survived  the  person  so  dying  seized,  shall  descend  to  and  be  inherited  by 
such  issue,  in  the  manner  and  in  equal  parts  as  before  mentioned ;  and  the  same 
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law  of  inheritance  and  descent  shall  be  observed  in  case  of  the  death  of  the 
grandchildren  and  other  descendants,  to  the  remotest  degree:  And  provided 
also,  thai  if  any  such  ancestor  shall,  in  his  lifetime,  have  given  or  advanced  any 
part  of  his  or  her  lands,  tenements  or  hereditaments,  to  any  of  his  or  her  issue, 
such  issue  shall  not  be  entitled  to  any  part  or  share  of  such  ancestor's  real  estate, 
descending  under  or  by  virtue  of  this  act,  unless  the  real  estate  so  given  or  ad- 
vanced, shall  not  be  equal  in  value  to  the  respective  shares  of  the  other  issue  in 
the  same  degree  of  affinity,  as  the  case  may  be,  and  then  no  more  than  will  be 
sufficient  to  make  such  share  equal  in  value  to  the  respective  shares  of  the  other 
issue,  in  the  same  degree  of  consanguinity  to  the  said  deceased  ancestor. 

2.  When  any  person  shall  die  seized  of  any  lands,  tenements  or  hereditaments, 
in  his  or  her  own  right  in  fee-simple,  without  devising  the  same  in  due  form  of 
law,  and  without  leaving  lawful  issue,  leaving  a  brother  or  sister,  or  leaving  a 
brother  or  brothers,  and  a  sister  or  sisters  of  the  whole  blood,  the  inheritance 
shall  descend  to  such  brother  or  sister,  or  to  such  brother  or  brothers,  and  sister 
or  sisters,  as  the  case  may  be,  as  tenants  in  common,  in  equal  parts.  And  in 
case  any  such  brother  or  sister  who  would  have  inherited  by  this  law,  if  living, 
shall  die  before  the  said  person  so  seized,  and  leave  a  lawful  child  or  children, 
such  child  or  children,  surviving  the  said  person  so  seized,  shall  inherit,  if  a 
child,  solely,  and  if  children,  as  tenants  in  common,  in  equal  parts,  such  share 
as  would  have  descended  to  his,  her  or  their  father  or  mother,  if  such  father  or 
mother  had  survived  the  person  so  seized.  And  the  same  law  of  inheritance 
and  descent  shall  be  observed  in  case  of  the  death  of  any  child  of  such  brother 
or  sister  before  the  person  so  seized,  leaving  a  child  or  children. 

3.  When  any  person  shall  die  seized  of  any  lands,  tenements  or  hereditaments, 
as  aforesaid,  without  devising  the  same  in  due  form  of  law,  and  without  leaving 
lawful  issue,  and  without  leaving  a  brother  or  sister  of  the  whole  blood,  or  any 
lawful  issue  of  any  such  brother  or  sister,  leaving  a  father,  then  the  inheritance 
shall  go  to  the  father  of  the  said  person  so  seized,  in  fee-simple,  unless  the  said 
inheritance  came  to  the  person  so  seized  from  the  part  of  his  or  her  mother  by 
descent,  devise  or  gift,  in  which  case  it  shall  descend  as  if  such  person  so  seized 
had  survived  his  or  her  father. 

4.  When  any  person  shall  die  seized  of  any  lands,  tenements  or  hereditaments, 
in  his  or  her  own  right  in  fee-simple,  without  devising  the  same  in  due  form  of 
law,  and  without  leaving  lawful  issue,  and  without  leaving  a  brother  or  sister  of 
the  whole  blood  or  any  lawful  issue  of  any  such  brother  or  sister,  and  without 
leaving  a  father  (leaving  a  mother)  then  the  inheritance  shall  go  to  the  mother 
of  the  said  person  so  seized,  for  life ;  and  after  her  death,  the  same  shall  go  and 
descend  as  provided  for  in  this  act,  in  case  the  person  so  dying  seized,  shall  die 
without  leaving  a  mother  capable  of  inheriting  the  same. 

5.  When  any  person  shall  die  seized  of  any  lands,  tenements  or  hereditaments 
as  aforesaid,  without  devising  the  same  in  due  form  of  law,  and  without  leaving 
lawful  issue,  and  without  leaving  a  brother  or  sister  of  the  whole  blood,  or  any 
lawful  issue  of  any  such  brother  or  sister,  and  without  leaving  a  father  or  mother 
capable  of  inheriting  the  said  lands,  tenements  or  hereditaments  by  this  act,  and 
shall  leave  a  brother  or  sister  of  the  half  blood,  or  a  brother  or  brothers,  and  a 
sister  or  sisters  of  the  half  blood,  the  inheritance  shall  descend  to  such  brother 
or  sister  of  the  half  blood,  or  to  such  brother  or  brothers,  and  sister  or  sisters 
of  the  half  blood,  as  the  case  may  be,  as  tenants  in  common,  in  equal  parts; 
*and  in  case  any  such  brother  or  sister  of  the  half  blood,  who  would  have  r*!  qr 
inherited  by  this  act,  if  living,  shall  die  before  the  person  so  seized,  and  •- 
leave  a  lawful  child  or  children,  such  child  or  children  surviving  the  said  person 
so  seized,  shall  inherit,  if  a  child,  solely,  and  if  children,  as  tenants  in  common, 
in  equal  parts,  such  share  as  would  have  descended  to  his,  her  or  their  father  or 
mother,  if  such  father  or  mother  had  survived  the  person  so  seized ;  and  the  same 
law  of  inheritance  and  descent,  shall  be  observed  in  case  of  the  death  of  any  child 
of  such  brother  or  sister  of  the  half  blood,  before  the  person  so  seized,  leaving  a 
child  or  children:  Provided  always,  that  in  case  the  said  lands,  tenements  or 
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hereditaments  came  to  the  person  so  dying  seized,  by  descent,  devise  or  gift  of 
some  one  of  his  or  her  ancestors,  all  those  who  are  not  of  the  blood  of  such 
ancestors,  shall  be  excluded  from  such  inheritance. 

6.  When  any  person  shall  die  seized  of  any  lands,  tenements  or  hereditaments, 
as  aforesaid,  without  devising  the  same  in  due  form  of  law,  and  without  lawful 
issue,  and  without  leaving  a  brother  or  sister  of  the  whole  blood  or  half  blood, 
or  the  issue  of  any  such  brother  or  sister,  and  without  leaving  a  father  or  mother 
capable  of  inheriting  by  this  act  the  said  lands,  tenements  or  hereditaments,  and 
shall  leave  several  persons  all  of  equal  degree  of  consanguinity  to  the  person  so 
seized,  the  said  lands,  tenements  or  hereditaments  shall  then  descend  and  go  to 
the  said  several  persons  of  equal  degree  of  consanguinity  to  the  person  so  seized, 
as  tenants  in  common  in  equal  parts,  however  remote  from  the  person  so  seized 
the  common  degree  of  consanguinity  may  be,  unless  where  such  inheritance  came 
to  the  said  person  so  seized  by  descent,  devise  or  gift  of  some  one  of  his  or  her , 
ancestors,  in  which  case  all  those  who  are  not  of  the  blood  of  such  ancestor  shall 
be  excluded  from  such  inheritance,  if  there  be  any  person  or  persons  in. being  of 
the  blood  of  such  ancestors  capable  of  inheriting  the  said  lands,  tenements  or 
hereditaments:  Provided  always,  that  nothing  contained  in  this  act,  shall  be 
construed  or  taken  to  bar  or  injure  the  rights  or  estate  of  a  husband,  as  a  tenant 
by  the  curtesy,  or  a  widow's  right  of  dower,  or  to  make  void  or  in  any  way  affect 
any  marriage  settlement. 

7.  If  the  father  die  intestate,  his  posthumous  child  or  children  shall  take,  pos- 
sess and  inherit  his  estate  real  and  personal,  in  the  same  proportion  and  manner 
as  if  such  child  or  children  were  born  in  the  lifetime  of  the  father. 

8.  If  the  father  die  testate,  his  posthumous  child  or  children,  in  case  no  pro- 
vision be  made  for  him,  her  or  them,  by  such  last  will  and  testament,  shall,  unless 
expressly  excluded  or  barred  thereby,  take,  possess  and  inherit  the  estate,  real 
and  personal,  of  his,  her  or  their  father,  in  the  same  proportion  and  manner  as 
if  the  said  father  had  died  intestate;  and  the  share  or  shares  of  such  child  or 
children  shall  be  taken  from  the  devisees  and  legatees,  to  whom  the  said  estate 
is  given  and  devised,  ratably  and  iu  proportion  to  their  respective  interests 
therein. 

9.  All  posthumous  children  shall,  in  all  cases  whatsoever,  inherit  in  like  man- 
ner as  if  they  were  born  in  the  lifetime  of  their  respective  fathers. 

10.  In  case  any  lands,  tenements,  hereditaments  or  real  estate,  situate,  lying 
or  being  in  this  state,  shall  hereafter  be  devised  by  the  owner  thereof  to  any 
person  for  life,  and  at  the  death  of  the  person  to  whom  the  same  shall  so  be  de- 
vised for  life,  to  go  to  his  or  her  heirs,  or  to  his  or  her  issue,  or  to  the  heirs  of 
his  or  her  body,  then  and  in  such  case,  after  the  death  of  such  devisee  for  life, 
the  said  lands,  tenements,  hereditaments  or  real  estate,  shall  go  to  and  be  vested 
in,  the  children  of  such  devisee,  equally  to  be  divided  between  them  as  tenants 
in  common  in  fee,  but  if  there  he  only  one  child,  then  to  that  one  iu  fee,  and  if 
any  child  be  dead,  the  part  which  would  have  come  to  him  or  her,  shall  go  to 
his  or  her  issue,  in  like  manner. 

11.  From  and  after  the  passing  of  this  act,  where  any  conveyance  or  devise 
shall  be  made,  whereby  the  grantee  or  devisee  shall  become  seized  in  law  or 
equity  of  such  estate  in  any  lands  or  tenements,  as  under  the  statute  of  the 
thirteenth  of  Edward  the  first,  (called  the  statute  of  entails,)  would  have  been 
held  an  estate  in  fee-tail,  every  such  conveyance  or  devise  shall  vest  an  estate 
for  life  only,  in  such  grantee  or  devisee,  who  shall  possess  and  have  the  same 
*1Q71  Power  over>  aQd  right  in,  *such  premises,  and  no  other,  as  a  tenant  for 

J  life  thereof  would  have  by  law;  aud  upon  the  death  of  such  grantee  or 
devisee  the  said  lands  and  tenements  shall  go  to,  and  be  vested  in,  the  children 
of  such  grantee  or  devisee,  equally  to  be  divided  between  them  as  tenants  in 
common  in  fee,  but  if  there  be  only  one  child,  then  to  that  one  in  fee;  and  if 
any  child  be  dead,  the  part  which  would  have  come  to  him  or  her  shall  go  to 
his  or  her  issue  in  like  manner:  Provided,  that  the  widow  of  any  such  grantee 
or  devisee  of  such  estate,  shall  have  her  dower  in  the  premises  in  like  manner  as 
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if  the  said  grantee  or  devisee  had  died  seized  thereof  in  fee-simple:  And  pro- 
vided also,  that  where  any  person  shall  marry  a  woman  being  a  grantee  or  de- 
visee and  seized  of  such  estate,  the  said  husband,  after  the  death  of  his  said  wife, 
shall  have  his  curtesy  in  the  said  lands  and  tenements,  if  there  be  issue  of  the 
marriage,  in  like  manner  as  if  said  wife  had  died  seized  of  an  estate  of  inheri- 
tance in  fee-tail  of  the  premises. 

12.  In  making  title  by  descent,  it  shall  be  no  bar  to  a  party,  that  any  ances- 
tor, through  whom  he  or  she  derives  his  or  her  descent  from  the  intestate,  is  or 
hath  been  an  alien. 

An  Act  to  pass  estates  in  fee  by  certain  devises  in  wills  and  testataents,  and  to  limit  estates 
in  tail.     Passed  August  26,  1784. 

13.  Whereas  it  frequently  happens,  that,  in  making  wills  and  testaments,  the 
words  heirs  and  assigns,  in  devises  of  land,  or  other  real  estate,  are  omitted, 
through  the  ignorance  or  inattention  of  the  writer,  though  the  testator  meant 
and  intended  to  grant  an  absolute  estate  in  the  devised  premises;  and  devises 
are  sometimes  made  in  tail,  without  limitation  of  time,  whereby  the  heirs  are 
put  to  great  expense  in  suing  out  recoveries,  in  order  to  dock  such  entails ; 
for  remedy  in  which  cases — 

From  and  after  the  publication  of  this  act,  all  devises  made  of  land  or  other 
real  estate,  within  this  state,  in  which  the  words,  heirs  and  assigns,  or,  heirs  and 
assigns  for  ever,  are  omitted,  and  no  expressions  are  contained  in  such  will  and 
testament  whereby  it  shall  appear  that  such  devise  was  intended  to  convey  only 
an  estate  for  life,  and  no  further  devise  thereof  being  made  of  the  devised  pre- 
mises, after  the  decease  of  the  devisee,  to  whom  the  same  shall  be  given ;  all 
such  devises  shall  be  taken  and  understood  to  be  the  intention  of  the  testator, 
thereby  to  grant  and  devise  an  absolute  estate  in  the  same,  and  shall  be  con- 
strued, deemed  and  adjudged  in  all  courts  of  law  and  equity,  in  this  state,  to 
convey  an  estate  in  fee-simple  to  the  devisee,  for  all  such  devised  premises,  in  as 
full  a  manner  as  if  the  same  had  been  given  or  devised  to  such  devisee,  and  to 
his  heirs  and  assigns  for  ever;  any  law,  usage  or  custom  to  the  contrary  not- 
withstanding. 


NOTES. 

If  a  father  in  his  lifetime  advance  to  his  daughter,  land  in  fee-tail,  equal  to  her  portion  of 
the  real  estate,  it  may  be  set  up  as  a  defence  in  an  action  of  ejectment  brought  by  such 
daughter,  for  her  portion  of  real  estate,  descending  to  her  from  her  father.     Penn.  291. 

When  lands  come  to  the  deceased  person,  by  descent,  devise  or  gift,  from  some  one  of  his 
ancestors,  (that  is  to  say  from  some  person  from  whom  lands  might  by  the  established 
canons  of  descent,  come  to  him  by  descent,  in  the  absence  of  other  and  nearer  heirs,)  then 
brothers  and  sisters  of  the  half  blood  of  the  person  dying  seized,  who  are  of  the  blood  of  the 
ancestor  from  whom  the  lands  came,  shall  inherit  the  lands;  but  brothers  and  sisters  of  the 
half  blood,  who  are  not  of  the  blood  of  such  ancestors,  shall  be  excluded  from  the  inheri- 
tance.    3  Hal.  340. 

Cousins  of  the  half  blood  cannot  inherit.     1  South.  182. 

The  act  directing  the  descent  of  real  estate,  does  not  apply  to  the  case  of  a  naked  trust 
estate.     1  Dutch.  137. 

A  reversion  arising  out  of  a  will  of  a  person  who  died  in  1783  held  to  descend  according 
to  the  law  of  descent  then  existing.     1  Dutch.  605. 

A  vested  remainder  in  fee,  descends  upon  the  death  of  the  remainderman,  not  according  to 
the  rule  of  the  common  law,  but  according  to  the  statute.     2  Dutch.  574. 

The  degrees  of  consanguinity,  in  cases  of  descent  under  Sec.  6,  (above)  are  to  be  com- 
puted according  to  the  rule  of  the  civil  law ;  living  uncles  therefore  will  take  to  the  exclu- 
sion of  the  children  of  deceased  uncles.     Chief  Justice  Green,  in  a  case  of  partition. 

Estates  coming  from  any  relatives  of  the  blood  of  the  mother,  held  to  be  within  the  words 
"from  the  part  of  his  of  her  mother."     4  Zab.  431. 


216 


DISEASES. 


♦198] 


'DISEASES. 


Infected  vessels,  communication  with 

prohibited,  1 

Penalties,  ■  1,  2,  3,  5 

Perth  Amboy,  when  vessels  to  anchor  at,     2 


Perth  Amboy,  when  vessels  to  be  unladen 

and  cleansed,  3 

health  officer,  duties  and  fees,  4 

committee,  duties  of,  5 


An  Act  to  provide  for  the  security  of  the  citizens  of  this  state,  against  the  introduction  of 
contagious  diseases.     Passed  the  19th  of  November,  1799.     (R.  S.  611.) 

Whereas  it  hath  been  represented  to  the  legislature,  that  for  want  of  due  pro- 
vision on  the  part  of  this  state,  the  laws  of  the  states  of  Pennsylvania  and  New 
York,  for  preventing  contagious  diseases,  have  been  repeatedly  evaded  by  the 
citizens  of  this  state,  and  by  the  crews  and  passengers  of  infected  vessels 
landing  on  the  shores  of  this  state;  and  it  being  necessary  to  prevent  a  repe- 
tition of  a  conduct  so  dangerous — 

1.  It  shall  and  may  be  lawful  for  the  governor  of  this  state  for  the  time  being, 
upon  application  to  him  made  by  the  executive  or  other  competent  authority,  in 
the  states  of  Pennsylvania  or  New  York,  of  any  vessel  infected  with  a  malignant 
disease,  and  performing  quarantine  under  the  laws  of  the  said  states  of  Pennsyl- 
vania or  New  York,  being  then  in  the  rivers  Delaware  or  Hudson,  or  the  waters 
adjacent  to  the  city  of  New  York,  to  issue  his  proclamation,  forewarning  all 
citizens  of  this  state  from  entering  on  board  of,  or  having  any  communication 
with  such  infected  vessel ;  and  if  any  person  or  persons  shall,  after  the  publica- 
tion of  the  said  proclamation,  and  in  contravention  thereof,  enter  on  board  of 
any  such  vessel,  so  as  aforesaid  described  in  the  said  proclamation,  or  be  any 
way  concerned  in  bringing  to  the  shores  of  this  state,  any  goods,  merchandise, 
bedding  or  clothing,  he,  she  or  they,  for  every  such  offence,  shall,  on  conviction 
thereof,  in  due  course  of  law,  be  fined  in  any  sum  not  exceeding  three  hundred 
dollars,  at  the  discretion  of  the  court  before  whom  such  conviction  shall  be  had. 

An  Act  to  prevent  the  introduction  of  malignant  and  other  infectious  diseases,  into  the  city 
of  Perth  Amboy.     Passed  the  3d  of  February,  1812.     (R.  S.  512.) 

2.  Sec.  1.  All  vessels  arriving  at  the  port  of  Perth  Amboy,  between  the 
thirty-first  day  of  May,  and  the  first  day  of  October,  from  any  port,  island  or 
other  place  in  America,  lying  south  of  Georgia,  or  from  any  West  India,  Bahama 
or  Bermuda  island,  or  from  any  port  or  place,  where  yellow  or  pestilential  fever 
prevails,  or  on  board  of  which  vessel  any  person  shall  have  died  while  at  a 
foreign  port,  or  on  the  homeward  passage,  shall  come  to  anchor  at  some  place 
being  to  the  southward  of  a  straight  line  drawn  from  the  south  ferry  wharf  in 
Perth  Amboy  aforesaid,  to  the  house  of  Caleb  Ward,  on  Staten  Island,  and 
shall  be  subject  to  the  examination  of  the  health  officer  hereafter  mentioned,  and 
to  such  regulations  as  may  be  deemed  expedient  by  him,  and  that  any  master  or 
commander  of  a  vessel  offending  in  the  premises,  shall  be  considered  as  guilty  of 
a  misdemeanor,  and  on  conviction  thereof,  shall  be  fined  by  any  court  having 
cognizance  of  the  same,  in  a  sum  not  exceeding  one  hundred  dollars  or  be  im- 
prisoned for  a  term  not  exceeding  two  months. 

3.  Sec.  2.  Whenever  a  vessel  shall  arrive  at  the  anchoring  place  above  men- 
tioned, from  a  place  where  yellow  or  other  pestilential  fever  prevails,  or  if  during 
her  voyage,  any  person  has  died  or  been  sick  on  board  with  such  fever,  or  if  the 
health  officer  shall  in  any  other  case  judge  it  necessary,  the  master,  owner  or 
consignee  shall  forthwith  cause  such  vessel  to  be  unloaded,  cleansed  and  purified, 
and  that  until  then,  no  permit  shall  be  granted  for  her  to  proceed  nearer  to  the 
city  of  Perth  Amboy,  and  every  vessel  under  the  above  circumstances,  arriving 
between  the  thirty-first  day  of  May,  and  first  day  of  October,  may  be  detained 
at  quarantine  for  any  time  not  exceeding  twenty  days  after  her  cargo  shall  be 
discharged,  and  the  said  vessel  thoroughly  cleansed  and  purified  to  the  satisfac- 
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tion  of  the  health  *committce  hereafter  named,  and  that  every  master,  r*ino 
owner  or  consignee,  neglecting  or  refusing  to  comply  with  the  provisions  L 
herein  contained,  shall  be  considered  as  guilty  of  a  misdemeanor,  and  upon  con- 
viction thereof,  shall  be  fined  in  a  sum  not  exceeding  one  hundred  dollars,  or 
imprisoned  for  a  time  not  exceeding  two  months. 

4.  Sec.  3.  The  mayor,  recorder,  aldermen  and  commonalty,  of  the  city  of  Perth 
Amboy,  shall  have  the  power  to  appoint  some  fit  person  as  health  officer  or  visit- 
ing physician,  whose  duty  it  shall  be  to  visit  all  vessels  arriving  from  the  places 
or  under  the  circumstances  herein  mentioned,  and  to  report  the  same  and  the 
situation  thereof  to  the  health  committee,  and  to  direct,  at  the  expense  of  the 
master,  owner  or  consignee  of  all  such  vessels  arriving  as  aforesaid,  the  manner 
in  which  the  same  shall  lie  cleansed,  ventilated  and  purified,  and  when  done,  to 
certify  the  same  to  the  health  committee,  and  the  said  health  officer  shall  be 
entitled  to  ask,  demand  and  receive  of  and  from  the  master,  owner  or  consignee 
of  all  vessels  arriving  as  aforesaid,  the  sum  of  five  dollars,  on  visiting  the  same 
on  arrival,  and  the  further  sum  of  two  dollars  for  every  visit  thereafter  made  at 
the  request  of  such  master,  owner  or  consignee,  or  of  the  health  committee,  to 
inspect  such  vessel  after  she  shall  have  been  cleansed,  ventilated  and  purified  as 
aforesaid. 

5.  Sec.  4.  The  mayor,  recorder  and  aldermen  of  the  city  of  Perth  Amboy, 
for  the  time  being,  shall  constitute  a  health  committee,  and  as  such  shall  be  and 
are  hereby  authorized  to  do  and  perform  all  such  duties  as  may  be  necessary  to 
carry  this  act  into  effect,  and  upon  the  report  of  the  health  officer,  to  grant  a 
permit  to  any  vessel  arriving  or  circumstanced  as  aforesaid,  to  proceed  to  the 
city  of  Perth  Amboy,  after  she  shall  have  been  cleansed,  ventilated  and  purified, 
and  the  said  health  committee  shall  have  power  to  forbid  the  intercourse  with 
any  vessel  arriving  as  aforesaid,  having  on  board  persons  sick  of  a  pestilential 
or  yellow  fever,  and  to  prevent  any  of  the  crew  or  passengers  of  such  vessel 
(except  the  captain  or  master  thereof,  for  the  purpose  of  entry)  from  landing  at 
the  city  of  Perth  Amboy  aforesaid ;  and  every  person  offending  in  the  premises, 
shall  be  adjudged  guilty  of  a  misdemeanor,  and  shall  on  conviction  in  any  court 
of  competent  jurisdiction,  be  fined  in  any  sum  not  exceeding  one  hundred  dol- 
lars, or  be  imprisoned  for  a  term  not  exceeding  two  months. 
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Appraisement  and  sale  of  goods, 
Beasts,  when  to  be  impounded, 

not  to  be  driven  out  of  county, 

Distress  to  be  reasonable, 

when  to  be  made, 

after  term  ended, 

after  estate  for  life  ended, 

after  wife's  right  ended, 

for  residue  unpaid, 

for  penalties, 

Executors  and  administrators  may  have, 
Goods,  what  may  be  distrained,  3,  7,  8,  25, 


Goods  not  to  be  impounded  in  different 

places,  5 

impounded  and  sold  on  premises,  9 

may  be  followed  and  seized,    14,  16,  23 

penalty  for  carrying  away,  15 

Rent,  distress  for,  6 

under  tenant  liable,  24 

Remedy  for  pound-breach,  10 

for  wrongful  distress,  11 

for  unlawful  act  after  distress,  12 

plea  and  evidence,  13 

Under  tenant  liable,  24 


[See  Landlord  and  Tenant.     Replevin.'] 

An  Act  concerning  distresses.     Revision — Approved  April  1G,  1846.     (R.  S.  63.) 

1.  All  distresses  made  or  taken,  or  to  be  made  or  taken  for  any  cause  what- 
soever, shall  be  reasonable  and  not  too  great;  and  if  any  person  shall  take  great 
and  unreasonable  distress  or  distresses,  he  or  she  shall  answer  the  damages  to 
the  party  aggrieved. 
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2.  No  person  shall  take  any  distress  wrongfully,  or  cause  any  distress  to  be 
driven  or  conveyed  out  of  the  county  where  it  shall  be  taken;  and  every  person 
*9f)0l  *wno  shall  do  so  of  his  or  her  own  authority,  and  without  judgment,  shall 

J  answer  the  damages  to  the  party  aggrieved. 

3.  No  person  shall  be  distrained  for  any  cause  whatsoever,  by  his  or  her  beasts 
of  the  plough,  or  sheep,  or  by  the  implements  of  his  or  her  trade,  while  other 
distress  or  chattels  whereof  the  debt  or  demand  may  be  levied,  or  sufficient  for 
the  same  may  be  found  ;  except  the  distraining  and  impounding  beasts  found  on 
the  ground  of  any  person  damage  feasant. 

4.  Beasts,  when  they  are  distrained  for  any  cause  whatsoever,  shall  be  put  in 
open  pound  in  the  township  or  precinct  where  they  shall  be  taken,  and  they  to 
whom  such  beasts  belong,  may  give  them  their  feeding  without  disturbance,  so 
long  as  they  shall  be  impounded  as  aforesaid. 

5.  No  goods  or  chattels,  distrained  or  taken  by  way  of  distress  for  any  cause 
whatsoever,  at  one  time,  shall  be  impounded  in  several  places,  whereby  the  owner 
or  owners  of  such  distress  shall  be  constrained  to  sue  several  replevins  for  the 
delivery  of  the  said  distress  so  taken  at  one  time,  upon  pain,  that  every  person 
offending  therein  shall,  for  every  such  offence,  forfeit  to  the  party  grieved  forty 
dollars  and  treble  damages,  to  be  recovered  by  action  of  debt  in  any  court  of 
record  where  the  same  shall  be  cognizable. 

6.  Whereas,  the  most  usual  and  ready  way  for  recovery  of  arrears  of  rent  is 
by  distress,  yet  such  distresses  not  being  to  be  sold,  but  only  detained  as  pledges 
for  enforcing  the  payment  of  such  rent,  the  persons  distraining  have  little  benefit 
thereby;  for  remedy  whereof,  be  it  enacted,  that  where  any  goods  or  chattels 
shall  be  distrained  for  any  rent  reserved  and  due  upon  any  demise,  lease  or  con- 
tract whatsoever,  and  the  tenant  or  owner  of  the  goods  so  distrained  shall  not, 
within  ten  days  next  after  such  distress  taken,  and  notice  thereof,  with  the  cause 
of  such  taking  left  at  the  chief  mansion-house,  or  other  most  notorious  place  on 
the  premises  charged  with  the  rent  distrained  for,  replevy  the  same  with  sufficient 
security  to  be  given  to  the  sheriff,  according  to  law,  that  then  in  such  case,  after 
such  distress  and  notice  as  aforesaid,  and  expiration  of  the  said  ten  days,  the 
person  distraining  shall  and  may,  with  the  sheriff  or  undersheriff  of  the  county, 
or  with  the  constable  of  the  township,  precinct  or  place  where  such  distress  shall 
be  taken,  (who  are  hereby  required  to  be  aiding  and  assisting  therein,)  cause  the 
goods  and  chattels  so  distrained,  to  be  appraised  by  two  sworn  appraisers,  (whom 
such  sheriff,  undersheriff  or  constable  are  hereby  empowered  to  summon  for  that 
service,  and  to  swear  well  and  truly  to  appraise  the  same  according  to  the  best 
of  their  understanding,)  and  after  such  appraisement  shall  and  may  lawfully  sell, 
at  public  vendue,  the  goods  and  chattels  so  distrained,  (giving  five  days'  public 
notice  by  advertising  the  articles  to  be  sold,  and  the  time  and  place  of  sale,  in  at 
least  three  of  the  most  public  places  in  the  township  where  such  distress  shall  be 
made,)  for  the  best  price  that  can  be  gotten  for  the  same,  towards  satisfaction  of 
the  rent  for  which  the  said  goods  and  chattels  shall  be  distrained,  and  of  the 
charges  of  such  distress,  appraisement  and  sale,  leaving  the  overplus,  if  any,  in 
the  hands  of  such  sheriff,  undersheriff  or  constable  for  the  owner's  use. 

7.  It  shall  and  may  be  lawful  for  any  person  or  persons  having  rent  in  arrear 
and  due  upon  any  such  demise,  lease  or  contract  as  aforesaid,  to  seize  and  secure 
any  sheaves,  cocks,  or  stacks  of  wheat,  rye,  buckwheat,  barley,  oats,  indian  corn, 
or  other  corn  or  grain,  or  wheat,  rye,  buckwheat,  barley,  oats,  indian  corn,  or  other 
corn  or  grain  loose  or  in  the  straw,  or  flax,  hemp  or  hay  lying  or  being  in  any 
barn,  crib  or  granary,  or  upon  any  hovel,  stack,  rick  or  barrack  or  elsewhere, 
upon  any  part  of  the  land  charged  with  such  rent,  and  to  lock  up  or  detain  the 
same  in  the  place  where  the  same  shall  be  found,  for  and  in  the  nature  of  a  dis- 
tress, until  the  same  shall  be  replevied,  upon  such  security  to  be  given  as  afore- 
said ;  and  in  default  of  replevying  the  same  as  aforesaid,  within  the  time  afore- 
said, to  sell  the  same,  after  the  appraisement  thereof,  in  the  manner  as  above 
directed. 

8.  It  shall  and  may  be  lawful  for  all  and  every  lessor  or  landlord,  lessors  or 
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landlords,  or  his,  her  or  their  steward,  bailiff,  receiver  or  other  person  or  persons 
empowered  by  him,  her  or  them  to  take  ami  seize,  as  a  distress  for  arrears  of  rent, 
*any  of  the  goods  and  chattels  of  his,  her  or  their  tenant  or  tenants  and  not  r^^ni 
of  any  other  person,  although  in  possession  of  such  tenant  or  tenants,  L 
wliieh  maybe  found  on  the  demised  premises,  except  such  goods  and  chattels  as 
are  by  law  privileged  from  distress;  and  also,  any  hogs,  horses,  cattle  or  stock 
of  his,  her  or  their  respective  tenant  or  tenants,  and  not  of  any  other  person, 
although  in  possession  of  such  tenant  or  tenants,  feeding  or  depasturing  on  the 
demised  premises,  or  opon  any  common  appendant  or  appurtenant,  or  anyways 
belonging  to  all  or  any  part  of  the  premises  demised  or  holden  ;  and  also,  to 
take  or  seize  all  or  any  wheat,  rye,  buckwheat,  barley,  oats,  indian  corn,  or  other 
corn  or  grain  and  grass,  hops,  roots,  pulse,  fruits,  vegetables  or  other  produce 
whatsoever,  growing  or  being  on  the  premises,  or  any  part  thereof,  so  demised  or 
holden  as  a  distress  for  arrears  of  rent,  and  the  same  to  cut,  dig,  pull,  gather,  make, 
cure,  carry  and  lay  up  in  some  proper  and  convenient  place  on  the  premises,  and  for 
want  thereof,  in  some  other  place  to  be  procured  by  such  lessor  or  landlord,  les- 
sors or  landlords,  (due  notice  of  such  place  being  given  to  such  tenant  or  lessee,  or 
left  at  his  or  her  place  of  abode,)  and  to  appraise,  sell  and  dispose  of  the  same 
in  the  time  and  manner  hereinbefore  directed:  Provided  always,  that  it  shall 
not  be  lawful  for  any  lessor  or  landlord,  at  one  time,  to  distrain  for  more  than 
one  year's  rent  in  arrear,  and  that  such  distress  must  be  made  within  six  months 
after  the  same  shall  become  due ;  or  where  the  rent  is  payable  by  instalments, 
then  within  six  months  after  the  year's  rent  shall  have  become  due.   (See  24.) 

9.  It  shall  and  may  be  lawful  for  any  person  or  persons,  lawfully  taking  any 
distress  for  any  kind  of  rent,  to  impound  or  otherwise  secure  the  distress  so  made, 
of  what  nature  or  kind  soever  it  may  be,  in  such  place  or  on  such  part  of  the 
premises,  as  shall  be  most  convenient  for  the  purpose,  and  to  appraise,  sell,  and 
dispose  of  the  same  upon  the  premises,  in  like  manner  as  any  person  taking  a 
distress  for  rent  may  do  off  the  premises,  by  virtue  of  this  act;  and  it  shall  and 
may  be  lawful  to  and  for  any  person  or  persons  whatsoever,  to  come  and  go  to 
and  from  such  place  or  part  of  the  premises,* where  any  distress  for  rent  shall  be 
impounded  or  secured  as  aforesaid,  in  order  to  view,  appraise  and  buy,  and  also 
to  carry  off  or  remove  the  same,  on  account  of  the  purchaser  thereof. 

10.  If  any  pound-breach  or  rescous  shall  be  made  of  any  goods,  chattels  or 
other  things  distrained  for  rent,  and  impounded,  or  otherwise  secured,  by  virtue 
of  this  act,  the  person  or  persons  aggrieved  thereby  shall,  in  a  special  action 
upon  the  case  for  the  wrong  thereby  sustained,  recover  his,  her  or  their  treble 
damages  and  costs  of  suit  against  the  offender  or  offenders,  or  any  of  them,  in 
any  such  rescous  or  pouud-breach,  or  against  the  owner  of  the  goods  dis- 
trained, in  case  the  same  be  afterwards  found  to  have  come  to  his  or  her  use  or 
possession. 

11.  In  case  any  such  distress  and  sale  as  aforesaid  shall  be  made,  by  virtue  or 
color  of  this  preseut  act,  for  rent  pretended  to  be  in  arrear  and  due,  where  in 
truth  no  rent  is  in  arrear  or  due  to  the  person  or  persons  distraining,  or  to  him 
or  them,  in  whose  name  or  names,  or  right,  such  distress  shall  be  taken  as  afore- 
said, that  then  the  owner  of  such  goods  or  chattels  distrained  and  sold  as  afore- 
said, his  or  her  executors  or  administrators,  shall  and  may,  by  action  of  trespass, 
or  upon  the  case,  to  be  brought  against  the  person  or  persons  so  distraining,  or 
any  of  them,  his,  her  or  their  executors  or  administrators,  recover  double  of 
the  value  of  the  goods  or  chattels  so  distrained  and  sold,  together  with  full  costs 
of  suit. 

12.  Where  any  distress  shall  be  made  for  any  kind  of  rent  justly  due,  and  any 
irregularity  or  unlawful  act  shall  be  afterwards  done  by  the  party  or  parties  dis- 
training, or  by  his,  her  or  their  agent  or  agents,  the  distress  itself  shall  not  be 
therefor  deemed  to  be  unlawful,  nor  the  party  or  parties  making  it  be  deemed  a 
trespasser  or  trespassers  ab  initio  ;  but  the  party  or  parties  aggrieved  by  such 
unlawful  act  or  irregularity  shall  and  may  recover  full  satisfaction  for  the  special 
damage  which  he,  she  or  they  shall  have  sustained  thereby  and  no  more,  in  an 
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action  of  trespass,  or  on  the  case,  at  the  election  of  the  plaintiff  or  plaintiffs: 
Provided,  that  where  the  plaintiff  or  plaintiffs  shall  recover  in  such  action,  he, 
she  or  they  shall  be  paid  his,  her  or  their  full  costs  of  suit,  and  have  the  like 
remedies  for  the  same  as  in  other  cases  of  costs :  And  provided  also,  that  no 
*9noi  *enant  or  tenants,  *lessee  or  lessees,  shall  recover  in  any  action  for  any 
J  such  unlawful  act  or  irregularity  as  aforesaid,  if  tender  of  amends  hath 
been  made  by  the  party  or  parties  distraining,  his,  her  or  their  agent  or  agents, 
before  such  action  brought. 

13.  In  all  actions  of  trespass  or  upon  the  case,  to  be  brought  against  any  per- 
son or  persons  entitled  to  rents  or  services  of  any  kind,  his,  her  or  their  bailiff  or 
receiver,  or  other  person  or  persons,  relating  to  any  entry  by  virtue  of  this  act,  or 
otherwise,  upon  the  premises  chargeable  with  such  rents,  or  to  any  distress  or 
seizure,  sale  or  disposal  of  any  goods  or  chattels  thereupon,  it  shall  and  may  be 
lawful  to  and  for  the  defendant  or  defendants  in  such  actions  to  plead  the  general 
issue  and  give  the  special  matter  in  evidence ;  and  in  case  the  plaintiff  or  plain- 
tiffs shall  become  nonsuit,  discontinue  his,  her  or  their  action,  or  have  judgment 
against  him,  her  or  them,  the  defendant  or  defendants  shall  recover  double  costs 
of  suit. 

14.  If  any  tenant  or  tenants,  lessee  or  lessees,  for  life  or  lives,  term  of  year  or 
years,  at  will,  sufferance,  or  otherwise  of  any  messuage,  lands,  tenements  or  here- 
ditaments, shall  convey  away  or  carry  off  or  from  such  premises,  his,  her  or  their 
goods  or  chattels,  leaving  the  rent  or  any  part  thereof  unpaid,  it  shall  and  may 
be  lawful  to  and  for  every  landlord  or  lessor,  landlords  or  lessors,  or  any  person 
or  persons  by  him,  her  or  them  for  that  purpose  lawfully  empowered,  within  the 
space  of  thirty  days  next  after  such  conveying  away  or  carrying  off  such  goods 
or  chattels  as  aforesaid,  to  take  and  seize  such  goods  and  chattels  wherever  the 
same  shall  be  found  as  a  distress  for  the  said  arrears  of  rent,  and  the  same  to 
sell  or  otherwise  dispose  of,  in  such  manner  as  if  the  said  goods  and  chattels  had 
actually  been  distrained  by  such  lessor  or  landlord,  lessors  or  landlords,  in  and 
upon  such  premises  for  such  arrears  of  rent:  Provided  always,  that  no  landlord 
or  lessor  or  other  person  entitled  to  such  arrears  of  rent,  shall  take  or  seize  any 
such  goods  or  chattels  as  a  distress  for  the  same,  which  shall  be  sold  bona  fide, 
or  for  a  valuable  consideration,  before  such  seizure  made  to  any  person  not  privy 
to  such  fraud  as  aforesaid.     (See  23,  24.) 

15.  And  to  deter  tenants  from  such  conveying  away  their  goods  and  chattels, 
leaving  the  rent  unpaid,  and  others  from  wilfully  aiding  or  assisting  therein,  or 
concealing  the  same,  be  it  further  enacted,  that  if  any  such  tenant  or  lessee  shall 
remove  and  convey  away  his  or  her  goods  or  chattels  as  aforesaid,  or  if  any  per- 
son or  persons  shall  wilfully  and  knowingly  aid  or  assist  any  such  tenant  or  lessee 
in  such  conveying  away  or  carrying  off  any  part  of  his  or  her  goods  or  chattels, 
or  in  concealing  the  same,  all  and  every  person  or  persons  so  offending,  shall 
forfeit  and  pay  to  the  landlord  or  landlords,  lessor  or  lessors,  his,  her  or  their 
heirs  or  assigns,  from  whose  estate  such  goods  and  chattels  were  so  carried  off 
as  aforesaid,  double  the  value  of  the  goods  or  chattels  by  him,  her  or  them 
respectively  carried  off  or  concealed  as  aforesaid,  to  be  recovered  by  action  of 
debt  in  any  court  of  record.     (See  25.) 

16.  Where  any  goods  or  chattels,  conveyed  or  carried  away  as  aforesaid,  by 
any  tenant  or  tenants,  lessee  or  lessees,  his,  her  or  their  servant  or  servants, 
agent  or  agents,  or  other  person  or  persons  aiding  or  assisting  therein,  shall  be 
put,  placed  or  kept  in  any  house,  barn,  stable,  out-house,  yard,  close,  or  place 
locked  up,  fastened  or  otherwise  secured,  so  as  to  prevent  such  goods  or  chattels 
from  being  taken  and  seized  as  a  distress  for  arrears  of  rent,  it  shall  and  may  be 
lawful  to  and  for  the  landlord  or  landlords,  lessor  or  lessors,  his,  her  or  their 
heirs  or  assigns,  or  his,  her  or  their  steward,  bailiff,  receiver  or  other  person  or 
persons  empowered  to  take  and  seize,  as  a  distress  for  rent,  such  goods  and 
chattels,  first  calling  to  his,  her  or  their  assistance  the  constable  or  one  of  the 
constables  or  other  peace  officer  of  the  township,  precinct  or  place,  where  the 
same  shall  be  suspected  to  be  concealed,  who  are  hereby  required  to  aid  and 
assist  therein,  and  in  case  of  a  dwelling-house,  (oath  being  also  first  made  before 
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some  justice  of  the  peace,  of  a  reasonable  ground  to  suspect  that  such  goods  and 
chattels  are  therein,)  in  the  daytime,  to  break  open  and  enter  into  such  house, 
barn,  stable,  out-house,  yard,  close  or  place,  and  to  take  and  seize  such  goods 
and  chattels,  for  the  said  arrears  of  rent,  as  he,  she  or  they  might  have  done  by 
virtue  of  this  act,  if  such  goods  and  chattels  had  been  put  in  auy  open  field  or 
place.     (See  25.) 

*17.  It  shall  and  may  be  lawful  to  and  for  any  person  or  persons,  r*ono 
having  any  rent  in  arrear  and  due  upon  a  lease  for  terra  of  life  or  lives,  '- 
year  or  years,  or  at  will,  ended  or  determined,  to  distrain  for  such  arrears,  after 
the  determination  of  the  said  respective  leases,  in  the  same  manner  as  they 
might  have  done  if  such  lease  or  leases  had  not  been  ended  or  determined: 
Provided,  that  such  distress  be  made  within  the  space  of  six  calendar  months 
after  the  determination  of  such  lease,  and  during  the  continuance  of  such  land- 
lord's title  or  interest,  and  during  the  possession  of  the  tenant  from  whom  such 
arrears  became  due;  or  if  the  landlord's  title  and  interest  shall  have  ceased,  or 
the  tenant  shall  have  removed  from  the  leasehold  premises,  then  within  thirty 
days  after  the  end  and  determination  of  such  term  or  tenancy. 

18.  If  any  person  who  now  hath  or  hereafter  shall  have  any  rents  or  fee-farms, 
for  term  of  life  or  lives,  of  any  other  person  or  persons,  and  the  said  rent  or  fee- 
farm  now  be  or  hereafter  shall  be  due  and  behind,  and  unpaid  in  the  life  of  such 
person  or  persons,  for  whose  life  or  lives  the  estate  of  the  said  rent  or  fee-farm 
did  depend  or  continue,  and  after  the  said  person  or  persons  do  die,  then  he  or 
she,  unto  whom  the  said  rent  or  fee-farm  was  due,  his  or  her  executors  or  ad- 
ministrators, shall  and  may  have  an  action  of  debt  against  the  tenant  in  demesne, 
who  ought  to  have  paid  the  same  when  it  was  first  due,  his  or  her  executors  or 
administrators;  and  also  may  distrain  for  the  same  arrearages  upon  the  lands 
and  tenements,  out  of  which  the  said  rents  or  fee-farms  were  issuing  and  pay- 
able, in  the  like  manner  and  form,  as  he  or  she  ought  or  might  have  done,  if  the 
person  or  persons  by  whose  death  the  aforesaid  estate  in  the  said  rents  and  fee- 
farms  was  determined  and  expired,  were  in  full  life,  and  the  avowry  for  the 
taking  of  the  same  distress  to  make  in  manner  and  form  aforesaid,  and  make 
appraisement  and  sale  of  such  distress  in  manner  aforesaid. 

19.  If  any  man  who  now  hath  or  hereafter  shall  have  in  the  right  of  his  wife, 
any  estate  in  fee-simple,  fee-tail  or  for  term  of  life,  of  or  in  any  rents  or  fee- 
farms,  and  the  same  rents  or  fee-farms  now  be  or  hereafter  shall  be  due,  behind 
and  unpaid  in  the  lifetime  of  the  said  wife,  then  the  said  husband,  after  the  death 
of  his  said  wife,  his  executors  or  administrators,  shall  have  an  action  of  debt  for 
the  said  arrearages,  against  the  tenant  of  the  demesne,  who  ought  to  have  paid 
the  same,  his  or  her  executors  or  administrators;  and  also,  that  the  said  hus- 
band, after  the  death  of  his  said  wife,  may  distrain  for  the  said  arrearages,  in 
like  manner  and  form,  as  he  might  have  done  if  his  wife  had  been  then  living, 
and  for  the  same  distress  make  avowry  upon  his  matter  aforesaid,  and  make 
appraisement  and  sale  of  such  distress  in  the  manner  aforesaid. 

20.  And  whereas  by  the  common  law,  the  executors  or  administrators  of 
tenants  in  fee-simple,  tenants  in  fee-tail  and  tenants  for  term  of  life,  of  rent-ser- 
vice, rent-charge,  rent-seek  and  fee-farms,  have  no  remedy  to  recover  such 
arrearages  of  the  said  rents  or  fee-farms,  as  were  due  unto  their  testators  or 
intestates  in  their  lives,  nor  may  the  heirs  of  such  testator,  nor  any  person  having 
the  reversion  of  his  or  her  estate  after  his  or  her  decease,  distrain  or  have  any 
lawful  action  to  levy  any  such  arrears  of  rents  or  fee-farms ;  for  remedy  whereof, 
be  it  enacted,  that  the  executors  or  administrators  of  any  such  person  or  per- 
sons, unto  whom  any  such  rent  or  fee-farm  is  or  shall  be  due,  and  not  paid  at 
the  time  of  his,  her  or  their  death,  shall  and  may  have  an  action  of  debt  for  all 
such  arrearages  against  the  tenant  or  tenants,  who  ought  to  have  paid  the  said 
rent  or  fee-farm,  so  being  behind  in  the  life  of  the  testator  or  intestate,  or 
against  the  executors  or  administrators  of  such  tenant  or  tenants ;  that  it  shall 
be  lawful  for  every  such  executor  or  administrator  of  any  such  person  or  per- 
sons, unto  whom  such  rent  or  fee-farm  is  or  shall  be  due,  and  not  paid  at  the 
time  of  his,  her  or  their  death  as  aforesaid,  to  distrain  for  the  arrearages  of  all 


222  DISTRESS. 

such  rents  and  fee-farms,  upon  the  lands,  tenements  and  hereditaments  which 
were,  are  or  shall  be  charged  with  the  payment  of  such  rents  or  fee-farms,  and 
chargeable  to  the  distress  of  the  testator  or  intestate,  so  long  as  the  said  lands, 
tenements  or  hereditaments  continue,  remain,  and  be  in  the  seizin  or  posses- 
sion of  the  said  teuant  in  demesne,  who  ought  immediately  to  have  paid  the 
said  rent  or  fee-farm  so  being  behind,  to  the  said  testator  or  intestate,  in  his 
*9(Ul  *or  ker  '^e^me>  or  iQ  ^ie  seizin  or  possession  of  any  other  person  or 
-■  persons  claiming  the  said  lands,  tenements  and  hereditaments  only  by  or 
from  the  said  tenant,  by  purchase,  gift  or  descent,  in  like  manner  and  form  as 
the  said  testator  or  intestate  might  or  ought  to  have  done  in  his  or  her  lifetime; 
and  the  said  executors  or  administrators  shall,  for  the  same  distress,  lawfully 
make  avowry  upon  their  matter  aforesaid,  and  make  appraisement  and  sale  of 
such  distress  in  the  manner  aforesaid. 

21.  In  all  cases  where  the  value  of  the  goods  and  chattels  distrained  as  afore- 
said, shall  not  be  found  to  be  of  the  full  value  of  the  arrears  distrained  for,  the 
party  to  whom  such  arrears  are  or  shall  be  due,  his  or  her  executors,  administra- 
tors or  legal  representatives  may,  from  time  to  time,  distrain  for  the  residue  of 
the  said  arrears:  Provided,  that  such  distress  shall  be  made  within  the  time 
limited  by  this  act. 

22.  In  all  cases  where  any  justice  of  the  peace  is  or  shall  be  required  or  em- 
powered, by  any  law  of  this  state,  to  issue  a  warrant  of  distress  for  the  levying  of 
any  penalty  inflicted,  or  any  sum  of  money  directed  to  be  paid  by  such  law,  and 
no  mode  pointed  out  for  the  disposal  of  such  distress,  it  shall  be  lawful  for  the 
justice  granting  such  warrant,  therein  to  order  and  direct  the  goods  and  chattels, 
so  to  be  distrained,  to  be  sold  and  disposed  of  within  a  certain  time  to  be  limited 
in  such  warrant,  so  as  such  time  be  not  less  than  four  days,  nor  more  than  ten 
days,  unless  the  penalty  or  sum  of  money,  for  which  such  distress  shall  be  made, 
together  with  the  reasonable  charges,  (to  be  taxed  by  such  justice,)  of  taking  and 
keeping  such  distress,  be  sooner  paid;  and  the  officer  making  such  distress,  shall 
and  may  deduct  the  reasonable  charges  of  taking,  keeping  and  selling  such  dis- 
tress, (to  be  taxed  as  aforesaid,)  out  of  the  money  arising  by  such  sale,  and  the 
overplus,  if  any,  after  such  charges,  and  also  the  said  penalty  or  sum  of  money 
shall  be  satisfied  and  paid,  shall  be  returned,  on  demand,  to  the  owner  of  the 
goods  so  distrained ;  and  the  officer  executing  such  warrant  shall  show  the  same 
to  the  person  whose  goods  are  distrained,  and  shall  suffer  a  copy  thereof  to  be 
taken :  Provided  always,  that  this  clause  shall  not  be  construed  to  affect  any 
law  wherein  the  sale  of  any  distress  made  on  account  of  any  penalty,  fine,  or 
sum  of  money  directed  to  be  paid,  aud  the  manner  and  time  of  such  sale,  are  by 
such  law  particularly  provided  for  and  ascertained. 

Supplement.     Approved  March  9,  1848. 

23.  Sec.  1.  The  fourteenth  section  of  the  act  to  which  this  is  a  supplement, 
shall  extend  to  all  cases  where  rent  shall  have  accrued,  and  shall  be  unpaid,  upon 
any  demise  or  contract  hereafter  made,  although  by  the  terms  thereof,  the  rent 
shall  not  be  payable. 

24.  Sec.  2.  When  premises  shall  be  underlet  by  any  tenant,  the  under  tenant 
shall  be  liable  to  pay  to  the  lessor  or  landlord  the  rent  which  shall  accrue,  from 
and  after  notice  in  writing  shall  be  served  for  that  purpose  upon  the  said  under 
tenant,  or  which  shall  be  unpaid  by  said  under  tenant  at  the  time  of  such  notice  ; 
and  the  lessor  or  landlord  shall  have  all  the  remedy  for  the  recovery  of  the  same, 
as  is  provided  in  this  act,  or  in  the  act  to  which  this  is  a  supplement:  Provided, 
however,  that  the  reut  to  be  paid  by  such  under  tenant  shall  in  no  case  exceed 
the  amount  agreed  to  be  paid  by  the  first  tenant:  And  provided  also,  that  in 
case  a  part  of  the  premises  shall  be  underlet,  payment  shall  be  required  only  for 
the  part  underlet  to  such  tenant,  and  at  a  rate  proportioned  to  the  rent  agreed 
to  be  paid  by  the  first  tenant  or  lessee. 

Supplement.     Approved  March  18,  1851.     (Pam.  347.) 

25.  Sec.  1.  The  goods  and  chattels,  mentioned  in  the  eighth  section  of  the  act 
to  which  this  is  a  supplement,  as  by  law  privileged  from  distress  for  rent,  shall 
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hereafter  be  deemed  and  taken  to  be  all  such  goods  and  chattels  as  now  are  or 
may  hereafter  be  by  any  law  of  this  state  reserved  to  any  debtor,  for  the  use  of 
his  family,  against  his  creditor,  and  not  liable  to  be  seized  or  taken  by  virtue  of 
any  execution  or  civil  process  issued  out  of  any  court  of  this  state. 

*2G.  Sec.  2.  The  goods  and  chattels,  mentioned  or  referred  to  in  the  r-*c>nr 
fourteenth,  fifteenth,  sixteenth,  seventeenth,  eighteenth,  nineteenth,  twen-  L 
tieth,  and  twenty-first  sections  of  the  act  to  which  this  is  a  supplement,  shall  be 
taken  to  mean  such  goods  and  chattels  as  are  not  by  law  reserved  as  aforesaid ; 
and  all  the  remedies  provided  in  and  by  the  said  several  sections  for  the  recovery 
of  rent,  shall  be  limited  and  restrained,  so  far  as  to  exempt  from  their  operation 
the  amount  in  value  of  goods  and  chattels  exempted  as  aforesaid. 


NOTES. 

An  action  on  the  eleventh  section,  can  only  be  maintained  by  the  tenant,  and  not  by  a 
Bt ranger  whose  goods  have  been  distrained  instead  of  the  tenant's.     2  Hal.  29. 

The  goods  of  one  of  three  joint  lessees,  are  liable  to  a  distress,  although  previous  to  the 
rent  becoming  due,  they  had  been  assigned  for  the  benefit  of  creditors.  Unfinished  cloth 
at  a  fulling  mill,  belonging  to  the  tenant,  is  liable  to  be  distrained;  but  not  if  it  belong  to 
another  person.     4  Hal.  110. 

Goods  of  which  the  tenant  is  a  part  owner,  may  be  distrained,  and  the  tenant's  interest 
sold.     4  Zab.  443. 

Action  of  trespass  for  a  wrongful  distress.     1  Zab.  597. 

Goods  regularly  levied  on  under  an  execution  are  not  liable  to  distress,  not  being  the 
goods  of  the  tenant  within  the  meaning  of  the  act.     1  Dutch.  544. 

If  goods  are  distrained  before  the  rent  is  due,  the  distrainor  is  liable  in  trespass.  3  Dutch. 
243. 
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Husband,  when  compelled  to  support  wife,  10 
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An  Act  concerning  divorces.     Revision — Approved  April  15,  1846.     (R.  S.  922.) 

1.  The  court  of  chancery  shall  have  jurisdiction  of  all  causes  of  divorce  and  of 
alimony  or  maintenance,  by  this  bill  directed  and  allowed,  provided  the  parties, 
complainant  and  defendant,  or  either  of  them,  were  or  shall  be  inhabitants  of  this 
state  at  the  time  of  the  injury,  desertion  or  neglect  complained  of,  or  where  the 
marriage  shall  have  been  solemnized  or  taken  place  within  this  state,  and  the 
complainant  shall  have  been  an  actual  resident  in  this  state  at  the  time  of  the 
injury,  desertion  or  neglect  complained  of,  and  at  the  time  of  exhibiting  the 
bill ;  or  where  the  adultery  was  committed  in  this  state,  and  the  parties,  com- 
plainant and  defendant,  or  either  of  them,  reside  in  this  state  at  the  time  of 
exhibiting  the  bill;  or  where  the  complainant  or  defendant  shall  be  a  resident 
of  this  state  at  the  time  of  filing  the  bill  of  complaint,  and  the  complainant  or 
defendant  shall  have  been  a  resident  of  this  state  for  the  term  of  five  years  during 
which  such  desertion  shall  have  continued :  Provided,  such  complainant  shall 
make  his  or  her  oath  or  affirmation,  to  be  annexed  to  the  bill  of  complaint,  that 
his  or  her  complaint  is  not  made  by  any  collusion  between  him  or  her  and  the 
defendant,  for  the  purpose  of  dissolving  their  marriage,  but  in  truth  and  good 
faith  for  the  causes  set  forth  in  the  bill  of  complaint. 
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2.  The  like  process  and  course  of  practice  and  procedure  shall  be  had  and  pur- 
sued in  all  such  causes  as  are  usually  had  and  pursued  in  other  causes  on  the 
equity  side  of  the  said  court,  except  that  the  answer  of  defeudauts  shall  not  be 
under  oath. 

3.  Divorces  from  the  bond  of  matrimony,  shall  be  decreed  where  either  of  the 
*CX)C~\  *Part'es  had  another  wife  or  husband  living  at  the  time  of  such  second 

J  or  other  marriage ;  and  that  all  marriages,  where  either  of  the  parties 
shall  have  a  former  husband  or  wife  living  at  the  time  of  such  marriage,  shall  be 
invalid  from  the  beginning  and  absolutely  void,  and  the  issue  thereof  shall  be 
deemed  to  be  illegitimate,  and  subject  to  all  the  legal  disabilities  of  such  issue. 

4.  Divorces  from  the  bond  of  matrimony  may  be  decreed,  in  case  the  parties 
are  within  the  degrees  prohibited  by  law,  and  in  case  of  adultery  in  either  of  the 
parties;  and  also  for  wilful,  continued,  and  obstinate  desertion  for  the  term  of 
five  years;  but  the  decree  or  sentence  of  divorce  in  such  cases  shall  not  render 
illegitimate  the  issue  of  any  marriage  so  dissolved. 

5.  If  it  appear  to  the  court  that  the  adultery  complained  of  shall  have  been 
occasioned  by  the  collusion  of  the  parties,  and  done  with  an  intention  to  procure 
a  divorce,  or  that  the  complainant  was  consenting  thereto,  or  that  both  parties 
have  been  guilty  of  adultery,  then  no  divorce  shall  be  decreed. 

6.  If  any  persons,  who  shall  be  divorced  on  account  of  their  being  within  the 
prohibited  degrees,  shall,  after  such  divorce,  cohabit  together,  such  persons  so 
offending  shall  be  liable  to  all  the  pains  and  penalties  provided  by  the  then 
existing  laws  against  incest. 

T.  If  any  persons  shall  cohabit  or  live  together  in  the  same  house,  after  a 
divorce  for  the  cause  of  adultery  or  prior  marriage,  such  persons  so  offending 
shall  be  liable  to  all  the  pains  and  penalties  provided  by  the  laws  against 
adultery. 

8.  For  extreme  cruelty  in  either  of  the  parties,  the  court  of  chancery  may 
decree  a  divorce  from  bed  and  board  for  ever  thereafter,  or  for  a  limited  time, 
as  shall  seem  just  and  reasonable. 

9.  When  a  divorce  shall  be  decreed,  it  shall  and  may  be  lawful  for  the  court 
of  chancery  to  take  such  order  touching  the  alimony  and  maintenance  of  the 
wife,  and  also  touching  the  care  and  maintenance  of  the  children,  or  any  of  them, 
by  the  said  husband,  as  from  the  circumstances  of  the  parties  and  the  nature  of 
the  case  shall  be  fit,  reasonable  and  just;  and  in  case  the  wife  is  the  complainant, 
to  order  the  defendant  to  give  reasonable  security  for  such  alimony  and  main- 
tenance ;  and  upon  his  neglect  or  refusal  to  give  such  reasonable  security  as  shall 
be  required  of  him,  or  upon  default  of  him  and  his  surety,  if  any  there  be,  to  pay 
or  provide  such  alimony  and  maintenance,  to  award  and  issue  process  for  the 
immediate  sequestration  of  the  defendant's  personal  estate,  and  the  rents  and 
profits  of  his  real  estate,  and  to  appoint  a  receiver  thereof,  and  cause  such  per- 
sonal estate  and  the  rents  and  profits  of  such  real  estate,  or  so  much  thereof  as 
shall  be  necessary,  to  be  applied  towards  such  maintenance  and  allowance,  or  to 
such  maintenance  and  allowance  as  to  the  said  court  shall,  from  time  to  time, 
seem  reasonable  and  just,  or  to  enforce  the  performance  of  the  said  decree  or 
orders  by  such  other  lawful  ways  and  means  as  is  usual,  and  according  to  the 
course  and  practice  of  the  court  of  chancery. 

10.  In  ease  a  husband,  without  any  justifiable  cause,  shall  abandon  his  wife  or 
separate  himself  from  her  and  refuse  or  neglect  to  maintain  and  provide  for  her, 
it  shall  and  may  be  lawful  for  the  court  of  chancery  to  decree  and  order  such 
suitable  support  and  maintenance  to  be  paid  and  provided  by  the  said  husband 
for  the  wife  and  her  children,  or  any  of  them,  by  that  marriage,  or  out  of  his 
property,  and  for  such  time  as  the  nature  of  the  case  and  the  circumstances  of 
the  parties  render  suitable  and  proper  in  the  opinion  of  the  court,  and  to  compel 
the  defendant  to  give  reasonable  security  for  such  maintenance  and  allowance, 
and  from  time  to  time  to  make  such  further  orders  touching  the  same  as  shall  be 
just  and  equitable,  and  to  enforce  such  decree  and  orders  in  the  manner  men- 
tioned in  the  last  preceding  section  of  this  act;  but  during  the  time  such  main- 
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tenance  shall  be  allowed  by  the  decree  or  sentence  of  the  court,  the  husband  shall 
not  be  chargeable  with  her  debts.     (See  25.) 

11.  In  any  such  suit  as  is  mentioned  in  the  last  preceding  section,  it  shall  and 
may  be  lawful  for  the  chancellor,  if  applied  for  before  answer  filed,  to  order  a 
lxuid  to  be  given  in  one  hundred  dollars,  by  one  or  more  sufficient  freeholders, 
*  with  condition  to  pay  such  costs  as  shall  or  may  be  awarded  by  the  r*907 
court  to  be  paid  to  the  defendant.  L 

12.  All  suits  in  the  court  of  chancery  for  divorces,  may  be  commenced  by 
filing  a  petition  with  the  clerk  of  the  court;  which  petition  shall  plainly  and 
fully  state  the  cause  or  causes  of  the  application  for  such  divorce  and  the  relief 
prayed;  and  the  complainant  shall  make  his  or  her  oath  or  affirmation,  to  be 
annexed  to  the  said  petition,  that  his  or  her  complaint  is  not  made  by  any  col- 
lusion between  him  or  her  and  the  defendant,  for  the  purpose  of  dissolving  their 
marriage,  but  in  truth  and  good  faith  for  the  cause  or  causes  set  forth  in  the 
petition. 

13.  Upon  filing  the  said  petition,  the  clerk  shall,  if  required,  make  out  a 
certified  copy  thereof  to  be  served  on  the  defendant,  and  issue  a  citation  under 
the  seal  of  the  court  for  the  defendant  to  answer  the  said  petition  on  or  before 
the  first  day  of  the  next  stated  term  of  the  court;  which  citation  shall  bear  date 
the  day  of  issuing  thereof,  and  be  tested  in  the  name  of  the  chancellor. 

14.  It  shall  be  the  duty  of  the  sheriff  or  coroner,  as  the  case  may  require,  of 
any  county  in  this  state,  to  whom  any  such  citation  and  certified  copy  of  the 
petition  shall  be  directed  or  delivered,  to  serve  the  same,  and  to  make  return  of 
the  said  citation  at  the  time  and  place  therein  mentioned,  which  shall  be  filed  by 
the  clerk. 

15.  Every  such  citation  shall  be  served,  either  by  delivering  to  the  defendant 
a  copy  thereof,  together  with  a  certified  copy  of  the  petition,  %or  by  leaving  the 
said  copies  at  his  or  her  dwelling-house  or  usual  place  of  abode,  at  least  twenty 
entire  days  before  its  return. 

16.  On  a  citation  being  returned  "  served"  or  "cited"  by  the  sheriff  or  coroner, 
as  the  case  may  require,  the  defendant  shall,  on  the  day  mentioned  therein  for 
him  or  her  to  answer  the  said  petition,  or  within  three  days  thereafter,  file  his 
or  her  answer  to  the  said  petition,  unless  the  court  shall  grant  the  defendant 
further  time  for  that  purpose ;  which  answer  shall  plainly  and  fully  set  forth  the 
cause  or  causes  of  his  or  her  defence,  and  shall  be  signed  by  the  defendant,  but 
not  sworn  to ;  after  which,  without  any  replication  or  further  pleadings  or  rule, 
the  parties  shall  proceed  to  take  their  evidence  as  in  other  cases  in  the  court  of 
chancery,  so  that  the  cause  may  be  heard  at  the  next  stated  term  thereafter, 
unless  the  court,  for  good  cause  and  upon  such  terms  as  shall  be  considered  by 
the  court  just  and  reasonable,  shall  think  proper  to  put  off  the  hearing  thereof 
to  another  term. 

17.  If  a  defendant,  upon  the  citation  being  returned  "served"  or  "cited"  as 
aforesaid,  shall  not  file  his  or  her  answer  to  the  petition,  within  the  time  limited 
by  this  act  or  granted  by  the  court,  the  court  may  make  an  order  that  the  peti- 
tioner proceed  to  take  depositions  and  other  evidence  to  substantiate  and  prove 
the  allegations  in  the  petition,  and  to  bring  on  the  hearing  of  the  cause  ex 
parte. 

18.  In  case  a  petition  as  aforesaid  shall  be  filed,  and  it  shall  be  made  to  ap- 
pear by  affidavit  or  otherwise,  to  the  satisfaction  of  the  chancellor,  that  such 
defendant  is  out  of  this  state,  or  cannot  upon  due  inquiry  be  found  therein,  or, 
that  he  or  she  conceals  himself  or  herself  within  this  state,  the  chancellor  may 
thereupon,  by  order,  direct  such  defendant  to  answer  the  said  petition,  at  a 
certain  day  therein  named,  not  less  than  two  nor  more  than  six  months  from 
the  date  of  such  order,  which  order  shall,  within  twenty  days  thereafter,  be 
served  on  such  defendant,  by  delivery  of  a  copy  thereof  to  him  or  her,  or  by 
leaving  it  at  his  or  her  dwelling-house  or  usual  place  of  abode,  or  be  published 
in  one  of  the  newspapers  printed  in  this  state,  and  designated  in  such  order,  and 
continued  therein  for  four  weeks  successively,  at  least  once  in  every  week,  and 
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shall  be  published  in  such  other  manner  as  the  particular  circumstances  of  the 
case  may  require,  if,  in  the  opinion  of  the  chancellor,  any  other  or  further  pub- 
lication shall  be  necessary;  and  in  case  such  defendant  shall  not  file  his  or  her 
answer  within  the  time  so  limited,  or  within  some  further  time  to  be  allowed  by 
the  chancellor,  on  proof  of  due  service  or  publication  of  the  said  order,  the 
court  may  order  and  direct  the  petitioner  to  produce  depositions  or  other  evi- 
*9f)8T  dence  to  substantiate  and  prove  the  *allegations  in  the  petition;  and 
J  the  said  petitioner  may  then  proceed  ex  parte,  and  bring  on  the  hearing 
of  the  said  cause. 

19.  No  petition,  citation,  answer,  or  other  proceedings  in  any  suit  commenced 
by  petition  as  aforesaid,  shall  be  set  aside,  or  otherwise  annulled  or  made  void 
for  any  defect  in  matter  of  form,  or  for  any  mistake  or  omission  not  affect- 
ing the  real  merits  of  the  cause ;  and  the  chancellor  may  permit  either  party  to 
amend  his  or  her  petition,  answer,  or  other  proceedings  in  the  cause,  either  in 
matters  of  form  or  substance,  and  proceed  to  give  judgment  according  to  the 
merits  of  the  case. 

20.  In  all  cases  where  the  proceedings  shall  be  commenced  by  petition  as 
aforesaid,  it  shall  and  may  be  lawful  for  the  chancellor,  where  not  otherwise 
herein  directed,  to  proceed  as  directed  and  allowed  by  this  act  in  other  cases, 
and  to  make  such  decree  as  authorized  in  such  cases;  which  decree  shall  be 
carried  into  effect  in  the  manner  herein  directed  and  provided  for,  and  the  court 
is  hereby  invested  with  all  powers  necessary  to  the  conducting  and  finally  de- 
termining such  cases,  according  to  the  true  intent  and  meaning  of  this  act. 

21.  When  any  cause  shall  be  finally  determined,  which  shall  be  commenced 
by  petition  as  aforesaid,  the  clerk  of  the  court  of  chancery  shall  enter  or  enrol 
together  in  order,  the  petition,  answer,  decretal  orders,  reports  and  final  decree 
in  such  cause,  in  his  book  of  decrees;  which  enrolment  shall  be  signed  as  is 
authorized  and  required  in  other  cases. 

22.  There  shall  be  allowed  in  the  taxation  of  costs,  for  the  petition,  the  sum 
of  one  dollar;  for  the  answer,  the  sum  of  one  dollar;  to  the  clerk  for  the  cita- 
tion and  certified  copy  of  the  petition,  seventy-five  cents ;  to  the  sheriff  for 
serving  and  returning  the  citation,  one  dollar  and  fifty  cents;  and  to  the  exam- 
iner for  taking  the  examination  of  every  witness,  for  each  sheet,  ten  cents,  and 
for  certifying  every  exhibit  shown  to  a  witness,  ten  cents ;  and  that  no  other 
or  greater  fees  shall  be  allowed  for  the  said  services. 

23.  If,  in  the  opinion  of  the  chancellor,  any  matter  of  fact  shall  render  the 
intervention  of  a  jury  necessary  in  any  suit  or  proceeding  for  a  divorce,  then  the 
court  of  chancery  is  hereby  authorized  to  direct  an  issue  for  the  trial  of  the  same 
in  the  supreme  court,  or  in  one  of  the  circuit  courts. 

24.  Whenever  any  poor  person  shall  have  cause  of  suit  under  this  act,  and 
shall  make  an  affidavit  or  affirmation,  that  he  or  she  is  not  worth  one  hundred 
dollars  clear  estate,  the  chancellor  may,  at  his  discretion,  assign  to  such  poor 
person  a  solicitor  and  counsel  learned  in  the  law,  to  prosecute  the  said  cause, 
who,  together  with  all  other  officers,  shall  perform  their  respective  duties  therein 
without  fee  or  reward. 

25.  Divorces  from  the  bond  of  matrimony  may  be  decreed  for  wilful,  continued 
and  obstinate  desertion  for  the  term  of  three  years;  but  the  decree  or  sentence  of 
divorce  in  such  case  shall  not  render  illegitimate  the  issue  of  any  marriage  so 
dissolved. 

26.  All  act  or  acts,  or  parts  of  any  act,  inconsistent  with  the  provisions  of 
this  act,  be  and  the  same  are  hereby  repealed. 


NOTES. 

Upon  a  bill  filed  by  a  wife  for  a  divorce,  from  bed  and  board,  it  appearing  that  defendant 
had  a  former  wife  living  in  Scotland,  a  case  is  presented  entirely  different  from  that  made 
in  the  bill,  and  no  decree  can  be  made.  The  second  marriage  is  void  from  the  beginning. 
Sax.  96. 

The  statute  directing  that  answers  to  bills  of  divorce,  shall  not  be  under  oath,  the  answer, 
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although  sworn  to,  cannot  be  considered  as  evidence  for  any  purpose.  The  court  may  allow 
maintenance  to  the  wife,  although  there  is  no  decree  for  a  divorce.  Articles  of  separation 
are  no  bar  to  the  claim  for  maintenance.  One  hundred  dollars  a  year  allowed  in  this  case. 
Sax.  386. 

The  court  takes  the  confession  of  parties,  in  divorce  cases,  with  very  great  caution,  and 
they  are  never  held  sufficient  without  strong  corroborative  circumstances.  Upon  evidence 
of  extreme  cruelty,  though  not  a  case  of  the  most  aggravated  character,  a  separation  was 
decreed  for  three  years,  and  the  child  of  tender  years,  committed  to  the  custody  of  the 
mother.     Sax.  474. 

Alimony,  how  allowed.     1  G.  C.  R.  90. 

Actual  violence  need  not  be  shown,  to  evince  extreme  cruelty.  Isolated  instances  of 
cruelty  of  long  standing  will  not  be  sufficient,  but  they  will  be  considered  in  connexion  with 
more  recent  acts.     1  G.  C.  R.  459. 

A  charge  of  adultery  and  of  extreme  cruelty  cannot  be  united  in  the  same  bill.  1  G  C. 
R.  294. 

Allowance  for  support  pending  the  suit,  and  for  counsel  fees,  may  be  made.    3  G.  C.  R.  171. 

What  not  considered  a  desertion.     2  H.  C.  R.  22. 

What  considered  sufficient  evidence  of  adultery.     2  H.  C.  R.  628. 
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Action  for, 

when  not  to  abate, 

against  heirs, 

not  barred  by  fault  of  husband, 

in  supreme  or  circuit  court, 

Admeasurement  of  dower, 

Adultery  to  bar, 

Devise  of  lands,  when  a  bar, 

[See  Collusive  Judgments.     Descent.     Partition,  23-31.] 

An  Act  relative  to  dower.     Revision — Approved  April  16, 1846.    (R.  S.  71.) 

1.  The  widow,  whether  alien  or  not,  of  any  person  dying  intestate  or  other- 
wise, shall  be  endowed,  for  the  term  of  her  natural  life,  of  the  one  full  and  equal 
third  part  of  all  the  lands,  tenements  and  other  real  estate,  whereof  her  husband, 
or  any  other  to  his  use,  was  seized  of  an  estate  of  inheritance,  at  any  time  during 
the  coverture,  to  which  she  shall  not  have  relinquished  or  released  her  right  of 
dower,  by  deed  executed  and  acknowledged  in  the  manner  prescribed  by  law  for 
that  purpose. 

2.  Until  such  dower  be  assigned  to  her,  it  shall  be  lawful  for  the  widow  to 
remain  in,  and  to  hold  and  enjoy  the  mansion-house  of  her  husband  and  the 
messuage  or  plantation  thereto  belonging,  without  being  liable  to  pay  any  rent 
for  the  same. 

3.  If  the  widow  be  deforced  of  her  dower,  or  cannot  have  it  without  suit,  or 
if  her  dower  be  unfairly  assigned  or  not  assigned,  within  forty  days  after  the 
death  of  her  husband,  then  she  may  sue  for  and  recover  the  same,  with  dam- 
ages ;  that  is  to  say,  the  value  of  the  whole  dower  to  her  belonging,  from  the 
time  of  her  husband's  death,  if  he  died  or  shall  die  seized,  or  from  the  time  of 
demanding  dower,  if  the  husband  was  or  shall  be  seized,  but  did  not  or  shall  not 
die  so  seized,  unto  the  day  that  she  shall  recover  seizin  of  her  dower  by  judg- 
ment of  the  court. 

4.  The  writ  of  dower  called  unde  nihil  habet,  shall  not  abate  by  the  exception 
of  the  tenant,  that  the  demandant  hath  received  her  dower  of  another  person, 
before  her  writ  was  sued  out ;  unless  he  can  show  that  the  dower,  so  received, 
was  in  satisfaction  of  her  right  of  dower  in  the  lands  or  tenements  whereof  she 
demands  dower. 

5.  If  the  husband,  being  impleaded  for  land,  give  up  the  same  unto  his  adver- 
sary by  covin,  his  widow  shall  recover  her  dower  of  the  said  land ;  and  if  the 
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husband  lose  the  land  in  demand,  by  default,  the  widow  demanding  her  dower 
thereof,  shall  be  heard,  and  if  it  be  alleged  against  her,  that  her  husband  lost 
the  land  whereof  dower  is  demanded,  by  judgment,  whereby  she  ought  not  to 
have  dower,  and  then  it  be  inquired  by  what  judgment,  and  it  be  found  that  it 
was  by  default,  whereunto  the  tenant  must  answer;  then  the  tenant  must  answer 
further,  and  show  that  he  had  and  hath  right  in  the  said  land,  according  to  the 
form  of  the  writ  that  the  tenant  before  sued  out  against  the  husband ;  and  if  he 
show  that  the  husband  of  such  wife  had  no  right  in  the  lands,  nor  any  other  but 
he  that  holdeth  them,  the  tenant  shall  go  quit,  and  the  widow  shall  not  recover 
her  dower  therein ;  but  if  he  show  not  the  same,  the  widow  shall  recover  her 
dower. 

6.  Where  a  widow  having  no  right  to  demand  dower,  sues  out  a  writ  of 
dower  against  the  guardian  of  the  heir,  such  heir  being  within  age,  and  the 
guardian  endows  the  widow  by  favor,  or  makes  default,  or  by  collusion  defends 
the  plea  faintly,  whereby  she  is  awarded  her  dower  in  prejudice  of  the  heir,  in 
every  such  case,  the  heir  when  he  comes  to  full  age,  shall  have  the  like  action 
to  demand  the  seizin  of  his  ancestor  against  such  widow,  as  he  should  have 
against  any  other  deforcer.  But  the  widow  shall,  in  such  action,  be  allowed  to 
show  that  she  had  right  to  her  dower,  and  if  she  show  such  right,  she  shall  go 

r_  quit  and  retain  her  *dower,  and  if  she  show  it  not,  the  heir  shall  re- 
-•  cover  his  demand  :  And  further,  in  like  manner  the  widow  shall  be 
aided,  if  the  heir  or  other  person  implead  her  for  her  dower,  or  if  she  lose  her 
dower  by  default ;  in  which  case,  the  default  shall  not  be  so  prejudicial  to  her, 
but  that  she  shall  recover  her  dower,  if  she  have  right  thereto,  and  she  shall 
have  a  writ  in  this  form  : 

Command  A.,  that  justly  and  without  delay,  he  render  to  B.,  who  was  the 
wife  of  C,  so  much  land,  (specifying  the  land)  with  the  appurtenances,  in  D., 
which  she  claims  to  be  her  reasonable  dower,  or  of  her  reasonable  dower,  of 
which  the  aforesaid  A.  deforceth  her,  &c. 

And  to  this  writ  the  tenant  shall  have  his  exception,  to  show  that  she  had  no 
right  to  be  endowed ;  and  if  he  can  verify  his  exception,  he  shall  go  quit,  and 
if  not,  the  widow  shall  recover  the  land  whereof  she  was  before  endowed. 

7.  A  writ  of  admeasurement  of  dower  shall  be  granted  to  a  guardian,  and  the 
heir,  when  he  comes  of  full  age,  shall  not  be  bound  by  the  suit  of  such  guardian, 
if  it  be  by  collusion  ;  but  he  may  admeasure  the  dower  after,  as  it  ought  to  be 
admeasured  by  law. 

8.  In  the  writ  of  admeasurement  of  dower,  as  well  as  in  the  writ  of  admea- 
surement of  pasture,  if  the  defendant  come  at  the  day  contained  in  the  writ,  to 
answer  the  plaintiff,  the  plea  shall  pass  between  them,  and  if  he  come  not, 
admeasurement  shall  be  made  upon  his  default. 

9.  No  sheriff  shall  hold  a  plea  of  admeasurement  of  dower  or  of  pasture  : 
And  further,  that  every  writ  of  dower  and  of  admeasurement  of  dower  or  pas- 
ture, shall  issue  out  of,  and  be  returnable  to,  the  supreme  court  or  to  the  circuit 
court  of  the  proper  county ;  which  courts  are  hereby  declared  to  have  cog- 
nizance of  the  same. 

10.  Where  any  man  hath  purchased,  or  hath  an  estate  made  and  conveyed  of 
and  in  any  lands,  tenements  or  hereditaments,  unto  him  and  his  wife,  and  to  the 
heirs  of  the  husband  or  wife,  or  to  the  husband  and  to  his  wife,  and  to  the  heirs 
of  their  two  bodies  begotten,  or  to  the  heirs  of  one  of  their  bodies  begotten,  or 
to  the  husband  and  to  his  wife  for  the  term  of  their  lives,  or  for  the  term  of  the 
life  of  the  said  wife,  or  where  any  such  estate  or  purchase  of  any  lands,  tene- 
ments or  hereditaments  hath  been,  or  hereafter  shall  be  made  to  any  husband 
and  to  his  wife,  in  manner  and  form  above  expressed,  or  to  any  other  person  or 
persons,  and  to  their  heirs  and  assigns,  to  the  use  and  behoof  of  the  said  hus- 
band and  wife,  or  to  the  use  of  the  wife  as  is  before  mentioned  for  the  jointure 
of  the  wife,  that  then,  and  in  every  such  case,  every  married  woman  having  such 
jointure  made,  or  hereafter  to  be  made,  shall  not  claim  or  have  any  dower  of  the 
residue  of  the  lands,  tenements  or  hereditaments,  which  at  any  time  were  her 
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said  husband's,  by  whom  she  hath  or  shall  have  any  such  jointure,  nor  shall 
demand  or  claim  her  dower  of  or  against  them  or  any  of  them,  who  have  or 
shall  have  the  lands,  tenements  or  hereditaments  of  her  said  husband. 

11.  If  a  widow  be  lawfully  expulsed  or  evicted  from  her  said  jointure,  or  from 
any  part  thereof,  without  fraud  or  covin,  by  lawful  entry  or  action,  or  by  discon- 
tinuance of  her  husband,  she  shall  be  endowed  of  as  much  of  the  residue  of  her 
husband's  lands,  tenements  or  hereditaments,  whereof  she  was  before  dowable, 
as  the  same  lands,  tenements  or  hereditaments,  from  which  she  shall  be  so 
evicted  or  expulsed,  shall  amount  or  extend  unto. 

12.  If  any  deed,  conveyance  or  assurance  of  lands,  tenements  or  heredita- 
ments, for  jointure  as  aforesaid,  be  made  before  the  marriage  and  during  the 
infancy  of  the  feme,  or  be  made  after  marriage,  in  either  case  the  widow  may, 
at  her  election,  forego  and  waive  such  jointure,  and  demand  and  have  her  dower. 

13.  When  any  deed,  conveyance  or  assurance  of  lands,  tenements  or  heredit- 
aments, by  way  of  jointure  as  aforesaid,  and  in  lieu  of  dower,  shall,  through  any 
defect,  fail  to  be  a  legal  bar  to  dower,  and  the  widow  availing  herself  of  such 
defect,  shall  demand  her  dower,  then  the  estate  and  interest  so  couveyed  or 
assured  to  such  widow,  shall  thereupon  cease  and  determine. 

14.  If  a  wife  voluntarily  leave  her  husband,  and  go  away  and  continue  with 
her  adulterer,  she  shall  be  disabled  and  for  ever  barred  from  having  her  jointure 
*or  dower,  unless  her  husband  be  voluntarily  reconciled  to  her  and  suffer  r+91 , 
her  to  dwell  with  him;  in  which  case  she  shall  be  restored  to  her  jointure  *- 

or  dower. 

15.  If  a  wife,  after  being  ravished,  consent  to  the  ravisher,  she  shall  be  dis- 
abled and  for  ever  barred  from  having  her  jointure  or  dower,  unless  her  husband 
be  voluntarily  reconciled  to  her,  and  suffer  her  to  dwell  with  him,  and  then  she 
shall  be  restored  to  her  jointure  or  dower. 

16.  If  a  husband  shall  devise  to  his  wife,  by  a  will  duly  executed  to  pass  real 
estate,  any  lands  or  real  estate  for  her  life  or  otherwise,  and  without  expressing 
whether  such  devise  to  her  is  intended  to  be  in  lieu  or  bar  of  dower,  or  not,  and 
the  said  wife  shall  survive  her  said  husband,  that  then  the  said  wife  so  sur- 
viving, shall  not  be  entitled  to  dower  in  any  lands  or  real  estate  devised  by  her 
said  husband,  unless  she  shall,  in  writing,  express  her  dissent  to  receive  the  lands 
or  real  estate  so  devised  to  her  in  satisfaction  and  bar  of  her  right  of  dower  in  the 
other  lands  and  real  estate  devised  in  and  by  the  said  will,  and  file  the  same  with 
the  surrogate  of  the  county  wherein  she  resides,  or  in  which  the  lands  or  real 
estate  devised  to  her  shall  be  situated  within  six  months  after  the  probate  of  the 
said  will,  and  then  and  in  that  case  she  shall  be  considered  as  renouncing  the 
benefit  of  the  said  devise  to  her. 

17.  It  shall  be  lawful  for  any  widow  entitled  to  dower  in  any  lands  or  real 
estate,  of  which  her  husband  died  seized,  or  for  any  heir  or  heirs,  or  guardian  of 
any  minor  child  or  children,  entitled  to  any  estate  in  the  said  lands  or  real  estate, 
or  for  any  purchaser  thereof,  to  apply  by  petition  to  the  orphans'  court  of  the 
county  where  the  said  lands  or  real  estate  are  situated,  for  the  appointment  of 
commissioners  to  assign  to  such  widow,  her  dower  in  the  said  lands  and  real 
estate ;  whereupon  the  said  court  shall  appoint  three  discreet  and  disinterested 
freeholders  in  the  said  county,  commissioners  to  admeasure  and  set  off,  as 
speedily  as  conveniently  may  be,  one-third  part  of  the  said  lands  and  real  estate, 
as  the  said  widow's  dower;  which  commissioners,  before  they  enter  upon  the 
duty  assigned  them,  shall  be  sworn  or  affirmed  before  the  surrogate  or  any 
other  person  authorized  to  administer  oaths  in  the  said  county,  faithfully,  hon- 
estly and  impartially  to  execute  the  trust  reposed  in  them  respectively. 

18.  The  party  petitioning  for  the  appointment  of  commissioners  to  assign 
and  set  off  dower  as  aforesaid,  shall  give  twenty  days'  previous  notice,  in 
writing,  to  the  other  person  or  persons  interested,  and  to  the  guardians  (if  any) 
of  minor  children,  of  the  said  intended  application,  by  serving  the  same  per- 
sonally, or  leaving  it  at  his  or  her  usual  place  of  dwelling,  or  where  any  person 
entitled  to  notice  of  such  intended  application,  shall  not  reside  in  this  state,  and 
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shall  not  be  served  with  notice  as  aforesaid,  then  notice  may  be  given  by  adver- 
tisement in  a  newspaper,  published  in  the  county  where  the  said  lands  or  real 
estate  are  situated,  or  in  the  county  nearest  thereto  in  which  a  newspaper  shall 
be  published,  for  at  least  four  weeks  successively,  once  at  least  in  each  week. 

19.  It  shall  be  the  duty  of  the  said  commissioners  to  make  a  full  report  of  all 
their  proceedings,  with  the  distances  and  courses  of  the  lands  so  assigned  and 
allotted  by  them  to  the  widow  for  her  dower,  and  amount  of  their  charges,  to 
the  court  which  appointed  them,  at  the  next  or  subsequent  term  after  their 
appointment;  which  report,  if  approved  and  confirmed  by  the  court,  shall  be  en- 
tered at  large  by  the  surrogate  on  the  records  in  his  office,  in  some  proper  book  for 
that  purpose;  and  all  persons  concerned  therein  shall  be  concluded  by  the  judg- 
ment or  decree  of  the  said  court,  unless  the  same  shall  be  set  aside  or  reversed. 

20.  It  shall  be  lawful  for  any  widow,  heir  or  heirs,  or  guardian  of  any  minor 
child,  or  any  purchaser  who  shall  conceive  himself  or  herself  aggrieved  by  the 
proceedings,  judgment  or  decree  under  this  act,  of  any  orphans'  court,  at  any 
time  within  twenty  days  after  the  final  judgment  or  decree,  to  give  notice  in 
writing,  of  the  causes  of  complaint,  and  of  his  or  her  intention  to  apply  to  the 
surrogate  general,  at  the  next  stated  term  to  be  holden  after  such  notice  for 
relief,  who  shall  review  the  proceedings,  judgment  or  decree  complained  of,  and 
do  therein  what  shall  be  just. 

*9191  *^*  Where  a  husband  shall  die  seized  of  lands  or  real  estate  in  two 
-"  or  more  counties,  it  shall  be  lawful  for  the  ordinary  or  surrogate  general, 
to  appoint  commissioners  to  admeasure  and  set  off  dower  as  aforesaid,  and  to 
proceed  therein  in  all  respects  as  the  orphans'  courts  are  by  this  act  authorized 
to  proceed  for  the  making  admeasurement  of  dower  as  aforesaid. 

22.  The  fees  to  be  allowed,  taxed  and  taken  by  the  surrogates,  orphans'  courts 
and  surrogate  general  and  other  officers,  shall  be  the  same  as  those  allowed  by 
law  for  similar  services  in  other  cases. 

23.  The  charges  of  the  commissioners  for  their  services  in  making  of  the  said 
admeasurement  of  dower,  and  the  costs  arising  and  accruing  on  any  proceeding 
under  this  act,  commenced  in  the  orphans'  court  or  prerogative  court,  shall  be 
taxed  by  the  surrogate  or  clerk  of  the  court  in  which  the  proceedings  may  be  had, 
and  paid  in  the  first  instance  by  the  petitioner  or  petitioners ;  and  the  said  costs 
and  charges  shall  be  divided  and  apportioned  by  the  court  among  the  persons  con- 
cerned, according  to  their  respective  interests  in  the  lands  and  real  estate,  out  of 
which  the  dower  shall  be  so  assigned.  And  in  case  any  person  or  persons  con- 
cerned shall  not,  on  demand,  pay  his,  her  or  their  proportion  of  such  costs  and 
charges,  that  then  the  petitioner  or  petitioners  shall  and  may  recover  the  same 
by  the  judgment  and  process  of  the  court  or  by  an  action  of  debt,  in  any  court 
having  cognizance  thereof;  but  in  all  cases  of  appeal,  each  party  shall  pay  his, 
her  or  their  own  costs. 

24.  After  dower  shall  be  assigned  to  a  widow  by  virtue  of  this  act,  nothing  in 
the  second  section  of  this  act  shall  be  considered  as  entitling  her  to  remain  in 
and  to  hold  and  enjoy  the  mansion-house  of  her  husband,  and  the  messuage  or 
plantation  thereto  belonging,  except  such  part  thereof  as  may  be  assigned  to 
her  for  a  dower,  without  being  liable  to  pay  rent  for  the  same. 


NOTES. 

Where  the  jury  do  not  find  that  the  husband  died  seized,  no  damages  or  costs  can  he 
recovered.     Coxe,  125,  452.     2  Gr.  125. 

The  tenant  in  dower,  who  comes  in  and  holds  under  the  husband  as  heir  or  purchaser, 
cannot  call  in  question  the  husband's  title,  nor  set  up  a  latent  title  unaccompanied  by  pos- 
session, purchased  in  for  the  purpose,  in  order  to  defeat  the  widow  of  her  dower.  Coxe, 
437.     1  South.  2G0.     2  Gr.  5(54. 

On  issue  joined,  on  a  plea  that  the  husband  was  never  seized,  the  plaintiff"  need  not  prove 
the  marriage  nor  the  death  of  her  husband :  it  is  only  necessary  to  prove  a  seizin  of  the  hus- 
band during  the  marriage;   his  title  is  not  in  question.     Coxe,  452. 

The  widow's  dower  must  be  assigned  to  her  out  of  the  whole  inheritance,  and  not  in  pieces 
out  of  the  different  shares  of  the  heirs  or  devisees  ;  and  she  cannot  be  deprived  of  the  man- 
sion-house till  it  is  properly  assigned  to  her.     Penn.  281. 
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If  land  bo  Bold  by  Ihc  husband  in  bis  lifetime,  or  by  the  sheriff,  .in  1  is  afterwards  iru- 
proved  by  buildings,  the  widow  cannot  recover  beyond  the  value  of  the  bind  at  the  time  of 
the  sale.     Penn.  697. 

The  assignment  of  dower,  must  be  by  metes  and  bounds,  whenever  the  subject  matter  is 
capable  of  such  description,      l'enn.  709. 

Where  some  of  the  heirs  are  minors,  those  who  are  of  age  may  assign  dower,  by  deed, 
setting  out  the  motes  and  bounds.      1  South.  821. 

On  a  proper  application  by  the  widow,  court  will  grant  a  rule  to  stay  waste.     2  South.  717. 

The  widow  is  entitled  to  dower  in  lands,  on  which  the  husband  had  given  a  mortgage 
before  marriage.  2  South.  717.  But  she  cannot  recover  in  dower  against  the  mortgagee 
or  any  person  holding  under  him.     1  Harr.  12S.     (See  1  Zab.  58.) 

Though  a  woman  entitled  to  dower  cannot  enter  upon  land  and  take  possession  without 
suit,  or  before  her  dower  is  set  off  to  her,  yet  if  she  is  in  possession  legally,  her  right  to 
dower  is  a  good  defence  in  an  action  of  ejectment.     1  Hal.  367. 

The  widow  may  have  dower  out  of  a  trust  estate.  Ch.  Williamson,  Dennis  v.  Kiernan, 
1829. 

Where  the  husband  gave  a  bond  and  warrant,  and  the  wifejoined  in  a  mortgage  to  secure 
the  debt,  and  judgment  was  afterwards  entered  on  the  bond,  and  the  land  sold,  it  was  held 
that  the  land   was  subject  to  the  widow's  right  of  dower.     2  Hal.  392. 

A  seizin  by  the  husband  for  any  period  of  time,  however  short,  during  the  coverture,  will 
be  sufficient  to  entitle  the  widow  to  dower,  unless  in  a  case  where  the  same  act  which  gives 
him  the  estate  conveys  it  out  of  him,  as  where  he  takes  a  deed  and  mortgages  the  land  at 
the  same  time.     Possession  under  a  deed  is  prima  facie  evidence  of  a  seizin.     7  Hal.  22. 

*If  there  be  judgment  by  default  in  an  action  of  dower,  the  plaintiff,  in  order  to    r„,„ 
obtain  damages,  must  suggest  upon  the  record,  that  the  husband  died  seized,  or   1 
tliat    she   had  demanded   her  dower.     The  plaintiff  is    entitled  to  costs,   if  she    recover 
damages,  but  not  otherwise.     2  Gr.  125. 

A  widow  cannot  recover  rent,  in  an  action  for  use  and  occupation,  for  land  to  which  she 
has  a  right  of  dower,  without  showing  that  the  defendant  held  it  as  her  tenant.     2  Gr.  141. 

If  the  widow  fairly  and  understanding^  accepts  a  personal  bequest  to  her,  given  in  lieu 
of  dower,  she  cannot  afterwards  recover  her  dower.     3  Gr.  235. 

The  statute  of  limitations  applies  to  actions  of  dower.     1  Harr.  107.     2  Hal.  C.  R.  613. 

It  is  not  necessary  that  the  will  should  expressly  declare,  that  a  devise  to  the  wife  is  in 
lieu  of  dower,  if  the  intention  sufficiently  appears,  as  where  a  will  left  to  the  wife  one  room  in 
the  dwelling-house  and  a  comfortable  maintenance  out  of  his  real  estate,  during  her  life  or 
widowhood;  in  such  a  case,  if  she  do  not  express  her  dissent  in  writing,  within  six  months, 
the  provision  thus  made  will  be  considered  in  lieu  of  dower.  A  room  in  a  house  is  real 
estate.     1  Harr.  202.     So  the  use  of  two  rooms.     2  G.  C.  R.  201. 

As  against  the  mortgagee  or  his  assigns,  the  widow  cannot  recover  in  dower,  if  the  mort- 
gage was  given  before  the  marriage,  or  executed  by  her.  In  such  a  case,  her  right  of  dower 
will  only  be  good  for  one-third  of  what  the  property  is  worth  over  and  above  the  mortgage, 
and  in  general  can  only  be  obtained  by  proceedings  in  the  court  of  chancery.  1  Zab.  58. 
2  Zab.  543.     1  Gr.  C.  R.  349. 

When  the  husband  dies  seized  of  land,  it  is  the  duty  of  the  heir  or  devisee  to  assign  the 
widow  her  dower  without  any  demand,  and  no  demand  is  necessary  to  enable  her  to  recover 
the  value  from  the  death  of  her  husband.  If  the  land  had  been  sold  in  the  husband's  life- 
time, so  that  he  did  not  die  seized,  she  can  recover  the  value  only  from  the  time  her  dower 
was  demanded.     2  Zab.  715. 

Dower  cannot  be  released  or  conveyed  by  a  parol  agreement,  and  therefore  a  plea,  that 
the  widow  had  by  such  agreement  accepted  and  received  a  sum  of  money  in  satisfaction  of 
her  dower,  is  bad.'    3  Zab.  62. 

A  wife's  inchoate  right  of  dower,  during  her  husband's  life,  is  an  encumbrance,  and  its 
existence  is  a  breach  of  the  covenant  against  encumbrances.     3  Zab.  260. 

The  right  of  the  widow  to  retain  possession  of  the  homestead,  does  not  apply  where  real 
estate  is  left  to  her  in  the  will,  and  she  does  not  in  writing  express  her  dissent  to  accept  it. 
2  G.  C.  R.  201. 

To  bind  the  widow  to  accept  a  legacy  bequeathed  in  lieu  of  dower,  there  must  be  some 
decisive  act,  with  knowledge  of  her  situation  and  rights,  or  an  intentional  acquiescence  in  the 
acts  of  others,  so  as  to  render  it  impossible  for  her  to  assert  her  claim,  without  prejudice  to 
the  rights  of  innocent  persons.     2  G.  C.  R.  504. 

If  there  be  a  partition  of  land  during  the  husband's  life,  the  widow  must  take  her  dower 
in  the  part  set  off  to  him ;  if  the  partition  is  after  his  death,  she  is  entitled  to  have  her 
proper  dower  out  of  the  whole  tract.     1  Dutch.  47. 

A  devise  to  a  wife,  of  land  in  another  state,  will  not  bar  her  dower  on  lands  within  this 
state;  nor  will  a  devise  of  land  in  trust  for  her  bar  her  dower.     2  Dutch.  404. 

The  widow  is  entitled  to  dower  in  mortgaged  land,  and  the  court  of  chancery  will  protect 
her  interest.     1  Stock.  361,  454.     2  Stock.  133. 

The  separate  release  of  a  married  woman  will  not  extinguish  her  right  of  dower.  1  Beas- 
ley,  82. 

Crops  growing  on  the  homestead  go  to  the  devisee  or  executor  or  administrator,  and  not 
to  the  widow  who  remains  in  possession.     3  Dutch.  43. 
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Court,  of  chancery,  jurisdiction  of,  1  |  Property,  how  distributed  on  death,  2 

Guardians,  appointment  and  duty,  1    vested  in  guardian,  4 

Intoxicating  liquors,  penalty  for  selling,  6  i may  be  restored,  7 

Lands,  orphans'  court  may  order  sale,  3  I  Petition  of  wife  or  child,  not  received,  5 

[See  Lunatics.] 
An  Act  relative  to  habitual  drunkards.     Approved  March  3,  1853.     (Pam.  237.) 

1.  It  shall  be  lawful  for  the  court  of  chancery  to  issue  a  commission,  in  the 
nature  of  a  writ  de  lunatico  inquirendo,  as  heretofore  practised  and  allowed,  and 
returnable  thereto,  to  inquire  into  the  habitual  drunkenness  of  any  person  in  this 
state,  having  real  or  personal  estate  therein,  and  in  case  of  habitual  drunkenness 
found,  by  reason  of  which  such  habitual  drunkard  has  become  incapable  of  manag- 
ing his  estate,  or  is  wasting  the  same,  the  chancellor  shall  cause  to  be  transmitted 
to  the  orphans'  court  of  the  county  where  such  habitual  drunkard  may  reside,  a 
certified  copy  of  all  proceedings  which  may  be  had  thereon,  which  shall  be 
recorded  and  filed  in  the  surrogate's  office  of  said  county,  and  thereupon  the  said 
orphans'  court,  upon  application  for  that  purpose,  is  hereby  directed  and  required, 
to  appoint  a  guardian  or  guardians  for  such  habitual  drunkard,  who  shall  have 
the  same  power  over  the  estate  of  said  habitual  drunkard,  and  perform  the  same 
duties,  and  be  subject  to  the  same  liabilities,  as  are  conferred  on  and  required  of 
the  guardian  of  an  idiot  or  lunatic  by  the  act  entitled  "An  act  concerning  idiots 
and  lunatics,"  approved  April  sixteenth,  eighteen  hundred  and  forty-six. 

*2.  Upon  the  death  of  any  such  habitual  drunkard,  intestate  or  with- 
J    out  any  will,  except  such  as  was  executed  during  the  existence  of  said 
inquisition,  his  personal  estate  shall  be  distributed  according  to  law  among  his 
next  kin,  and  his  land  shall  descend  and  go  to  his  heirs. 

3.  The  like  powers  are  hereby  conferred  on  the  orphans'  courts,  and  the  like 
proceedings  shall  be  had  relative  to  a  sale  of  timber  or  lands  of  an  habitual 
drunkard,  as  are  required  in  the  act  entitled  "An  act  concerning  idiots  and  luna- 
tics," aforesaid 

4.  After  such  inquisition  found  as  aforesaid,  and  until  the  same  be  determined, 
such  habitual  drunkard  shall  be  divested  of  all  power  and  control  over  and  legal 
estate  in  his  property,  real,  personal,  or  in  action,  and  the  same  shall  be  vested 
in  his  guardian  in  trust  for  him,  and  no  contracts  made  by  him  shall  bind  either 
his  person  or  estate. 

5.  No  petition  for  an  inquisition  as  aforesaid,  by  a  wife  against  her  husband, 
or  by  a  child  against  his  or  her  parent,  shall  be  received  or  acted  on. 

6.  If  any  innkeeper,  distiller,  grocer,  or  other  person,  shall  receive  notice  from 
the  guardian  of  the  estate  of  an  habitual  drunkard,  not  to  furnish  or  supply  him 
with  intoxicating  liquor  and  shall  after  such  notice  sell,  or  in  any  manner  furnish 
or  supply  any  intoxicating  liquor  to  such  drunkard,  or  any  person  for  him,  every 
person  so  selling  or  furnishing  shall  forfeit  and  pay  the  sum  of  ten  dollars,  for 
each  and  every  time  he  or  they  may  sell  or  furnish  the  same,  to  be  recovered  in 
an  action  of  debt,  one  half  to  any  person  who  shall  sue  for  the  same,  and  one  half 
to  the  overseers  of  the  poor  of  the  township  in  which  suit  may  be  brought. 

T.  It  shall  be  lawful  for  the  chancellor,  on  petition  by  the  party  setting  forth 
that  he  is  reformed  and  has  become  habitually  sober,  and  has  continued  so  for 
one  year  next  preceding,  to  take  proof  of  the  fact,  and  if  he  shall  be  satisfied  of 
the  truth  of  the  allegation  in  such  petition,  to  make  an  order  that  the  commis- 
sion issued,  and  inquisition  taken  thereon,  and  proceedings  relating  thereto,  be 
altogether  superseded  and  determined  ;  and  in  case  the  inquisition  aforesaid  shall 
be  superseded  and  determined,  his  estate  shall  be  restored  to  him. 

A  Supplement,     Approved  March,  20,  1857.     (Pam.  474.) 

8.  All  the  jurisdiction  and  powers  conferred  upon  the  chancellor  and  the 
court  of  chancery,  as  to  the  lands  and  real  estate  of  idiots  and  lunatics,  by  the 
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act  entitled  "A  Supplement  to  an  act  entitled  an  act  concerning  idiots  and  luna- 
tics," approved  February  twenty-sixth,  eighteen  hundred  and  fifty-two,  shall  be 
and  hereby  are  conferred  upon  the  chancellor,  and  the  court  of  chancery,  as  to 
the  lauds  and  real  estate  of  any  person  who  has  been,  or  shall  be  found  an  habit- 
ual drunkard,  in  accordance  with  the  provisions  of  the  act  to  which  this  act  is  a 
supplement;  and,  for  the  sale  and  conveyance  of  the  lands  or  real  estate  of  any 
habitual  drunkard,  the  same  proceedings  and  practice  shall  be  pursued  and  had 
as  are  by  law  required  to  be  had  and  pursued,  to  make  sale  and  conveyance  of 
the  lands  of  an  idiot  or  lunatic.     (See  Lunatics.) 
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Adjournment  of  voting, 

of  county  canvassers, 

Aliens  challenged,  oath  of, 
Annual  election,  time  and  place, 

opening  and  closing  of  polls 

Arrest  of  voters,  not  permitted, 
Ballots,  form  of, 

how  offered  and  delivered, 

Ballot-box,  description  of, 

to  be  exhibited, 

keys,  how  kept, 

punishment  for  robbing, 

Bet  ling,  penalty  for, 

Board  of  judges,  how  organized, 

vacancies,  how  filled, 

how  to  receive  votes, 

— ! —  how  to  count  and  state, 
form  of  statement, 


1,2, 


38 

71 

46 

132 

3 

32 

34 

41,  42 

23 

36 

39 

112 

106 

25 

27,  29 

41  to  45 

54  to  59 

62,  77,  133 


to  attend  county  canvassers,  63 

may  commit  disorderlies,  99 

Bribery  and  improper  influences  pro- 
hibited, 108,  109 
Canvassers,  county  board,  63  to  78 

■ state  board,  83  to  93 

Clerks,  county,  election  of,  5,  58 

to  give  notice  of  vacancies,  19 

to  lay  statements  before  canvassers,  72 

Clerks,  county,  to  file  statements,  74 

to  make  copies  for  persons  elected,     79 

to  send  copies  to  secretary,  86 

punishment  for  misdemeanors,  113 

Clerks,  township,  to  provide  ballot-box,     23 

to  give  notices,  24 

vacancy,  how  filled,  28,  29 

to  keep  poll-book,  40,  60 

to  state  number  of  voters,  52 

Congress,  members,  8,  10 

vacancies  supplied,  15 

who  ineligible,  20,  21 

statement  of  votes  for,  61 

not  received,  proceedings,  82 

■ certificate  of  election,  93,  94 

districts  in  this  state,  130 

County  canvassers,  who  to  attend,  63 

who  constitute,  64 

majority  to  act,  65 

time  and  place  of  meeting,  and  oath,  06 

clerk  and  oath,  67 

■ proceedings  of,  68 

to  make  statement,  69 

if  judge  does  not  attend,  70 

when  may  adjourn,  71 

statements  by  county  clerk,  72 
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*County  canvassers,  proceed  in 

public,  73 

form  of  statement,  75  to  78,  133 

Contested  election  of  senators  and 

others,  100  to  105 

■ of  governor,  118  to  129 

Disorderly  persons  may  be  committed,        99 
Districts  of  members  of  congress,  130 

of  members  of  assembly,  134 

Electors  of  president,  9,  10 

vacancies  in  college,  14 

who  ineligible,  20 

statement  of  votes,  61 

if  statements  not  received,  82 

certificate  of  election,  94 

time  and  place  of  meeting,  97 

Equal  votes,  effect  of,  53 

Fees  of  officers,  115,116,117 

of  state  canvassers,  135 

Governor,  election  of,  6 

notice  to  be  given,  7 

canvassers  of  election,  95 

contested  election,  118  to  129 

Judges,  who  to  be  and  how  to  act,     22  to  45 

not  to  be  elected  to  any  office,  26 

vacancies,  how  supplied,  27,  29 

dissenting  from  decision,  43 

to  challenge  voter,  45 

penalty  for  not  requiring  oath,  47 

to  send  statement,  70 

Legislature  to  meet  in  state-house,  96 

what  evidence  of  members,  96 

districts  of  members,  131 

Messengers,  special,  72,  82 

entitled  to  statements,  98 

Militia,  not  to  do  duty,  33 

Notice  of  time  and  place,  24 

of  vacancies,  19 

of  senators'  time  out,  4 

Oath  of  judges  and  clerk,  30,  31 

of  voter,  46,48 

of  county  canvassers,  66 

of  state  canvassers,  85 

Offices,  certain,  incompatible,  20,  21 

judges,  and  not  to  be  candidates,        26 

Penalty  forjudges  not  requiring  oath,        47 

for  fraudulent  voting,  50 

for  aiding  illegal  voter,  51 

of  witnesses  not  attending,  105 

for  betting,  106 

for  false  swearing,  107 

for  bribery  or  attempt,  108 

for  offering  to  vote  second  time,         110 
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Penalty  of  judge  and  clerk,  111 

for  robbing  ballot-box,  ]  1  2 

Perjury,  punishment  of,  107 

Senators,  time  expiring,  4 

Secretary  of  stale,  duty  ns  to  senators,        4 
Secretary  of  state,  if  statements  not 

sent  to,  82 

summoned  before  canvassers,  89 

to  give  copies  of  statements,         92,  93 

certificates  of  election,  94 

punishment  for  certain  acts,  113 

Special  elections,  12 

Sheriff,  vacancy  in  office,  16 

certificate  of  election,  81 

Statements,  form  of,  62,  75,  76,  133 

certified,  copies  of,  79 

to  be  delivered  to  messengers,  98 

State  canvassers,  time  and  place  to  meet,    83 

board  constituted,  84,  95 

oath  of  members,  85 

clerk  and  oath,  86 

vacancies  supplied,  87 

proceedings  and  statement,     88,  90,  91 

may  summon  secretary,  89 

statements  to  be  filed,  92 

copies  of,  93 

may  commit  disorderlies,  99 

compensation  of  members,  134 

Surrogates,  election  of,  5,  58 

Tickets,  how  to  be  prepared,  33 

Township,  word  how  construed,  114 

Time,  to  be  notified,  24 


Time,  of  beginning  and  close  of  voting,      37 

Vacancies  in  legislature,  11, 12 

when  declared,  13 

of  college  of  electors,  14 

member  of  congress,  15 

sheriff,  16 

notice  to  be  given,  19 

in  board  of  judges,  27 

of  clerk,  28,  29 

writ  in  case  of,  17,  18 

Voter,  not  liable  to  arrest,  32 

how  to  claim  right,  41 

may  be  challenged,  44,  45 

oath,  when  challenged,  46,  48 

judges  may  examine,  47 

convicted  of  a  crime,  49 

penalty  for  fraud,  50 

for  aiding  illegal,  51 

offering  second  time,  110 

Votes,  canvassing  and  counting,  54,  55 

what  ballots  not  counted,  56 

statement  of,  57  to  62,  133 

Voting  to  be  by  ballot,  34 

proclamation  to  be  made,  35 

ballot-box  exhibited,  36 

time  to  begin  and  close,  37 

adjournment  of,  38 

keys,  how  kept,  39 

how  to  be  conducted,  41,  42 

Writ  of  election,  what  to  contain,  17 

— ■ — -  how  delivered,  18 


An  Act  to  regulate  elections.    Revision— Approved  April  16,  1846.     (R.  S.  409.) 

1.  On  the  Tuesday  next  after  the  first  Monday  in  November,  in  each  year 
hereafter,  an  election  shall  be  held  in  each  county,  to  elect  for  such  county  such 
a  number  of  persons  to  be  members  of  the  General  Assembly  as  such  county 
shall  be  entitled  to  elect,  and  also  one  person  to  be  sheriff,  and  three  persons  to 
be  coroners  for  such  county,  each  of  whom  shall  have  the  qualifications  pre- 
scribed by  law.     (See  132.) 

2.  At  every  annual  meeting  in  each  township,  the  persons  who  shall  be  quali- 
fied to  vote  therein,  shall  appoint  the  place  within  such  township  at  which  all 
*2161  SU°k  *e^ect,i°ns  sna^  be  held  during  the  year  next  following  such  annual 

meeting ;  and  if  they  shall  omit  to  appoint  a  place,  then  such  elections 
shall  be  held  at  the  place  at  which  such  annual  meeting  was  last  held. 

3.  All  such  elections  shall  be  opened  at  the  hour  of  eight  o'clock  in  the 
morning,  and  close  at  the  hour  of  seven  o'clock  in  the  evening,  and  shall  con- 
tinue one  day  only. 

4.  The  secretary  of  state  shall,  between  the  first  day  of  August  and  the  first 
day  of  September,  immediately  preceding  the  expiration  of  the  term  of  service 
of  any  member  or  members  of  the  Senate  of  this  state,  direct  and  cause  to  be 
delivered  to  the  clerk  of  every  county,  whose  senator's  term  of  service  will 
expire  with  the  current  legislative  year,  a  notice  stating  such  fact,  and  that  a 
senator  for  said  county  is  to  be  elected  at  the  ensuing  annual  election;  and  the 
clerk  of  such  county  shall,  within  fifteen  days  after  the  receipt  of  the  said  notice, 
cause  a  copy  of  the  same,  certified  under  his  hand  to  be  true  and  correct,  to  be 
delivered  to  the  clerk  of  each  township  in  said  county ;  and  the  clerk  of  each 
township  shall,  in  every  year  in  which  the  term  of  service  of  the  senator  for  said 
county  will  expire  as  aforesaid,  include  in  the  advertisement,  required  to  be 
given  by  the  twenty-fourth  section  of  this  act,  a  notice  that  a  senator  for  said 
county  is  to  be  chosen  at  the  ensuing  election. 

5.  The  clerks  and  surrogates  of  counties  shall  be  elected  by  the  qualified 
voters  of  each  county,  at  the  time  of  electing  members  of  the  General  Assembly ; 
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they  shall  be  elected  once  in  every  five  years,  and  as  often  as  vacancies  occur ; 
and  every  such  vacancy  shall  be  supplied  at  the  general  election  next  succeeding 
the  happening  thereof;  it  shall  be  the  duty  of  the  clerk  of  every  county,  between 
the  first  day  of  August  and  the  first  day  of  September,  immediately  preceding 
the  expiration  of  the  term  of  office  of  the  clerk  or  surrogate  of  such  county,  to 
direct  and  cause  to  be  delivered  to  the  clerk  of  each  township  in  said  county,  a 
notice  that  a  clerk  or  surrogate  of  said  county,  or  both,  as  the  case  may  be,  is 
to  be  chosen  at  the  ensuing  annual  election  ;  in  every  such  year  in  which  an 
election  for  clerk  or  surrogate  of  a  county  is  required  to  be  made,  the  clerk  of 
each  township  in  said  county  shall  include  in  the  advertisement,  required  to  be 
given  by  the  twenty-fourth  section  of  this  act,  a  notice  that  a  clerk  or  surrogate 
of  said  county,  or  both,  as  the  case  may  be,  is  to  be  chosen  at  the  ensuing 
election. 

6.  When  a  governor  is  to  be  elected  by  the  people,  such  election  shall  be 
held  at  the  time  when  and  the  places  where  the  people  shall  respectively  vote 
for  members  of  the  General  Assembly ;  and  each  voter  shall  put  the  name  of 
the  person  voted  for  as  governor,  designating  him  as  such,  on  the  same  ticket 
with  the  names  of  the  persons  voted  for  as  members  of  the  legislature  and 
county  officers. 

I,  The  secretary  of  state  shall,  between  the  first  day  of  August  and  the  first 
day  of  September,  immediately  preceding  the  expiration  of  the  term  of  office 
of  the  governor,  direct  and  cause  to  be  delivered  to  the  clerk  of  every  county  a 
notice  stating  such  fact,  and  that  a  governor  is  to  be  elected  at  the  ensuing 
annual  election  ;  and  the  clerk  of  such  county  shall,  within  fifteen  days  after  the 
receipt  of  said  notice,  cause  a  copy  of  the  same,  certified  under  his  hand  to 
be  true  and  correct,  to  be  delivered  to  the  clerk  of  each  township  in  said  county; 
in  every  year  in  which  an  election  for  governor  is  required  to  be  made,  the  clerk 
of  each  township  shall  include  in  the  advertisement,  required  to  be  made  by  the 
twenty-fourth  section  of  this  act,  a  notice  that  a  governor  is  to  be  chosen  at  the 
ensuing  election. 

8.  Repealed  (see  130.) 

9.  On  the  Tuesday  next  after  the  first  Monday  in  November,  in  the  year  of 
our  Lord  one  thousand  eight  hundred  and  forty-eight,  and  in  each  fourth  year 
thereafter,  an  election  shall  be  held  in  this  state,  to  elect,  for  this  state,  such  a 
number  of  persons  to  be  electors  of  president  and  vice  president  of  the  United 
States  as  this  state  shall  be  entitled  to  elect  or  appoint,  each  of  whom  shall  be  a 
free  white  male  citizen  of  the  United  States,  of  the  age  of  twenty-five  years  or 
upwards,  and  an  inhabitant  of  this  state,  and  have  been  a  citizen  of  the  United 
States  seven  years  next  preceding  such  election. 

*10.  The  stated  election  of  members  of  the  House  of  Representatives,  r^.u 
and  also  the  election  of  electors  of  president  and  vice  president  of  the  *-  J 
United  States,  in  every  year  in  which  the  same  are  respectively  required  to  be 
made,  shall  be  held  at  the  same  time  with  the  election  of  members  of  the  Gen- 
eral Assembly  ;  and  the  voters  shall  put  the  name  of  the  person  voted  for  as  a 
member  of  the  House  of  Representatives,  designating  him  as  such,  and  also  the 
names  of  the  persons  voted  for  as  electors  of  president  and  vice  president,  desig- 
nating them  as  such,  on  the  same  ticket  with  the  names  of  the  persons  voted  for 
as  members  of  the  state  legislature  and  county  officers. 

II.  Whenever  any  vacancy  shall  happen  in  the  representation  of  any  county 
in  the  Senate  or  General  Assembly,  the  house  in  which  such  vacancy  happens 
shall  direct  a  writ  of  election  for  supplying  the  same,  unless  such  house  shall  be 
of  opinion  that  the  services  of  a  person  in  the  office  then  vacant  will  not  be  re- 
quired during  the  unexpired  period  of  the  legislative  year;  but  if  such  vacancy 
happens  during  the  recess  of  the  legislature,  or  after  the  annual  election,  and 
not  less  than  fifteen  days  before  the  commencement  of  the  legislative  year,  (or  a 
shorter  time  before  such  commencement,  if  the  board  of  chosen  freeholders  make 
the  requirement  hereinafter  mentioned,)  it  shall  be  the  duty  of  the  governor 
forthwith  to  issue  a  writ  of  election  to  fill  the  said  vacancy,  unless  he  shall  be  of 
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opinion  that  the  services  of  a  person  in  the  office  then  vacant  will  not  be  required 
during  the  legislative  year,  or  the  residue  thereof;  but  the  neglect  of  the  governor 
to  issue  a  writ  for  filling  such  vacancy  shall  not  preclude  the  house  in  which  such 
vacancy  may  have  happened  from  causing  the  same  to  be  filled,  if  they  judge  it 
advisable  :  Provided  also,  that  if  the  board  of  chosen  freeholders  of  such  county 
shall  signify  in  writing  to  the  governor,  in  case  such  vacancy  occurs  during  the 
recess  of  the  legislature,  or  after  the  annual  election,  and  before  the  commence- 
ment of  the  legislative  year,  or  to  such  house,  when  in  session,  the  desire  of  such 
board  that  the  vacancy  shall  be  filled,  then  such  house,  or  the  governor,  as  the 
case  may  be,  shall  forthwith,  after  such  signification,  issue  such  writ. 

12.  Every  special  election  shall  be  held  on  one  day  only,  which  shall  be 
Tuesday. 

13.  If  any  person  who  shall  be  elected  a  member  of  the  Senate  or  General 
Assembly  of  this  state  shall  neglect  or  refuse,  for  ten  days  next  after  the  com- 
mencement of  the  session  of  such  house,  to  take  his  seat  therein,  or  to  send  to 
such  house  a  satisfactory  excuse,  or  shall,  during  any  session  of  such  house,  be 
absent  unremittingly  for  ten  days  (unless  expressly  excused  by  such  house  from 
attendance  thereon),  or  shall  remove  from  and  cease  to  be  a  resident  of  this  state, 
his  office  shall  be  deemed  vacant. 

14.  When  any  vacancy  shall  happen  in  the  college  of  electors  of  this  state,  or 
when  any  elector  shall  fail  to  attend,  by  the  hour  of  three  o'clock  in  the  afternoon 
of  the  day  fixed  by  the  Congress  of  the  United  States  for  the  meeting  of  the 
college  of  electors,  at  the  place  of  holding  such  meeting,  those  of  the  said  elec- 
tors who  shall  be  assembled  at  the  said  hour  and  place,  shall  immediately  after 
that.hour  proceed  to  fill,  by  ballot  and  by  a  majority  of  votes,  all  such  vacancies 
in  the  electoral  college. 

15.  Whenever  any  vacancy  or  vacancies  shall  happen  in  the  representation  of 
this  state  in  the  House  of  Representatives,  it  shall  be  the  duty  of  the  governor 
forthwith  to  issue  a  writ  of  election  to  fill  such  vacancy  or  vacancies,  unless  the 
term  of  service  for  which  the  person  or  persons  whose  office  or  offices  shall  have 
become  vacant  will  expire  within  two  months  next  after  the  happening  of  such 
vacancy  or  vacancies. 

16.  If  any  person  who  shall  at  any  such  election  have  been  elected  to  the 
office  of  sheriff,  shall  neglect,  refuse,  or  be  unable  to  give  bond  with  sufficient 
sureties,  or  shall  neglect  or  refuse  to  take  the  oath  or  affirmation  of  office,  as  is 
required  by  law,  at  the  time  appointed  for  giving  such  bond  and  taking  such  oath 
or  affirmation,  then  such  office  shall  be  deemed  and  taken  to  be  vacant;  and  it 
shall  be  the  duty  of  the  judges  of  the  court  of  common  pleas  of  the  county,  or 
any  three  of  them,  in  which  such  vacancy  shall  have  happened,  forthwith  after 
such  vacancy,  to  direct  the  clerk  of  such  court  to  certify  the  fact  of  such  vacancy 
*9181  *to  tne  g°vernor;  an(l tne  c'erk  °f  suc'1  court  shall  forthwith  certify  the 

-•  same,  under  his  hand  and  the  seal  of  such  county,  to  the  governor,  who 
shall  forthwith,  on  the  receipt  of  such  certificate,  issue  a  writ  of  election  to  fill 
such  vacancy. 

It.  Every  writ  of  election  which  shall  be  issued  under  the  provisions  of  this 
act  shall  be  of  the  nature  of  a  proclamation,  and  be  signed  by  the  governor  or 
by  the  president  of  the  Senate  or  the  speaker  of  the  House  of  Assembly,  as  the 
case  may  be,  and  shall  specify  the  cause  and  purpose  of  such  election,  the  name 
of  the  officer  in  whose  office  the  vacancy  has  occurred,  and  the  day  on  which 
such  election  shall  be  held,  which  shall  not  be  less  than  fifteen  days,  nor  more 
than  forty  days,  from  the  date  of  such  writ. 

18.  Every  such  writ  shall,  by  the  officer  issuing  the  same,  be  delivered  forth- 
with after  the  date  thereof  to  the  secretary  of  state,  who  shall  forthwith,  after 
receiving  the  same,  affix  thereto  the  seal  of  this  state,  and  file  the  same  in  his 
office,  as  an  official  paper ;  and  in  case  such  vacancy  or  vacancies  shall  have  hap- 
pened in  the  representation  of  any  county  in  the  Senate  or  Assembly,  he  shall 
make,  or  cause  to  be  made,  a  copy  of  such  writ,  certify  the  same  to  be  true  and 
correct  under  his  hand,  and  cause  such  copy  thus  certified  to  be  delivered  to  the 


ELECTIONS.  237 

clerk  of  such  county  ;  and  in  case  such  vacancy  or  vacancies  shall  have  happened 
in  the  representation  of  (his  state  in  the  House  of  Rcpi  esentatives,  he  shall  cause 
as  many  copies  of  such  writ  to  be  made  as  there  shall  he  counties,  certify  each  of 
the  same  to  be  true  and  correct  under  his  hand,  and  cause  one  of  such  copies  to 
be  delivered  to  the  clerk  of  each  county. 

19.  The  clerk  of  each  county  shall,  forthwith  after  the  receipt  of  any  such 
copy,  cause  the  same  to  be  published,  at  least  once  a  week,  until  the  time  of 
such  election,  in  each  of  the  newspapers  which  shall  be  printed  or  published  in 
Bach  county,  or  if  no  newspaper  shall  be  printed  or  published  in  such  county, 
then  in  at  least  two  newspapers  circulating  most  generally  therein;  and  if  such 
election  shall  be  held  to  fill  a  vacancy  or  vacancies  in  the  representation  of  such 
county  in  the  Senate  or  Assembly,  such  publication  shall  be  made  at  the  expense 
of  such  county;  and  if  such  election  shall  be  held  to  fill  a  vacancy  or  vacancies 
in  the  House  of  Representatives,  such  publication  shall  be  made  at  the  expense 
of  this  state. 

20.  No  person  shall  be  elected  a  member  of  the  House  of  Representatives,  or 
an  elector  of  president  and  vice  president,  who  shall  hold  any  office  of  trust  or 
profit  under  the  United  States ;  and  no  person  shall  be  elected  to  the  office  of 
such  elector  who  shall  hold  the  office  of  senator  or  member  of  the  House  of 
Representatives  of  the  United  States. 

21.  No  person  shall  hold  at  the  same  time  more  than  one  of  the  following 
offices :  elector  of  president  and  vice  president  of  the  United  States,  member  of 
the  House  of  Representatives  of  the  United  States,  members  of  the  Senate  or  of 
the  General  Assembly  of  this  state,  clerk  or  surrogate  of  a  county,  sheriff,  or 
coroner;  and  if  any  person  who  shall  have  been  elected  or  appointed  to  any  such 
office  shall,  during  the  term  for  which  he  shall  have  been  elected  or  appointed, 
be  elected  or  appointed  to  another  of  such  offices,  and  shall  accept  the  same, 
such  acceptance  shall  be  deemed  to  make  vacant  the  office  to  which  he  shall  have 
been  previously  elected  or  appointed ;  and  if  any  person  shall,  at  any  election, 
be  elected  to  two  or  more  of  such  offices,  he  shall  accept  but  one  of  the  same, 
and  the  other  or  others  shall  be  deemed  vacant. 

22.  At  the  next  and  every  subsequent  annual  meeting  in  each  township,  the 
persons  who  shall  be  qualified  to  vote  therein  shall  choose  one  of  their  number, 
who  shall  be  a  respectable  freeholder,  to  be  a  judge  of  election ;  and  the  person 
so  chosen  shall  be  the  chairman  of  the  board  of  election  in  such  township,  and 
shall,  together  with  the  persons  who  shall  be  chosen  assessor  and  collector,  con- 
stitute such  board;  and  such  board  shall  preside  at  and  conduct  all  such  elections 
to  be  held  during  the  year  next  following  such  annual  meeting  in  such  township  ; 
and  the  persons  who  shall  be  chosen  as  such  assessor  and  collector  shall,  for  the 
purposes  of  this  act,  be  styled  judges  of  election,  and  have  equal  powers  in  pre- 
siding at  and  conducting  such  elections  with  the  person  chosen  as  such  judge ; 
and  the  *decision  of  a  majority  of  such  board,  on  any  question,  shall  be  r^iq 
deemed  and  taken  to  be  the  decision  of  such  board,  and  final.  L 

23.  The  clerk  of  each  township  shall  from  time  to  time,  as  occasion  shall  re- 
quire, provide  and  keep  in  good  repair,  at  the  expense  of  the  county  in  which 
such  township  shall  be  situated,  a  ballot-box  for  the  use  of  such  township,  which 
box  shall  be  made  one  foot  in  depth,  width,  and  length,  as  near  as  may  be,  mea- 
suring the  same  on  the  exterior  thereof,  and  strapped  and  secured  on  each  corner 
thereof  with  iron  or  brass,  so  as  to  prevent  it  from  being  easily  broken,  and  shall 
have  a  lid  thereto,  which  shall  be  fastened  with  brass  or  iron  hinges ;  and  there 
shall  be  on  the  lid  thereof  three  locks  of  different  construction,  so  that  neither  of 
them  can  be  opened  with  the  key  belonging  to  another  of  them ;  and  there  shall 
be  in  the  lid  thereof  an  aperture,  not  larger  than  shall  be  sufficient  to  admit  a 
single  closed  ballot  therein  at  one  time ;  and  the  interior  of  the  lid  thereof  shall 
be  so  provided  with  a  bar  or  bolt  that  the  aperture  in  the  same  can  be  covered 
thereby,  in  such  manner  that  when  the  ballot-box  shall  be  locked  no  ballot  or 
other  thing  can  be  inserted  in  the  same. 

24.  The  clerk  of  each  township  shall,  at  least  eight  days  prior  to,  and  within 
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thirty  days  next  preceding  the  day  of  election,  put  up,  or  cause  to  be  put  up,  an 
advertisement  in  at  least  five  of  the  most  public  places  within  such  township, 
which  advertisement  shall  make  known  the  time,  place,  and  purpose  of  holding 
such  election,  and  be  signed  by  such  clerk. 

25.  The  judges  of  election  of  each  township  shall  meet  at  the  time  and  place 
when  and  where  any  such  election  shall  be  appointed  to  be  held  therein,  and  shall, 
at  the  hour  of  eight  o'clock  in  the  morning  of  the  day  thereof,  organize  them- 
selves as  a  board  of  election,  for  the  purpose  of  presiding  at  and  conducting  such 
election ;  and  the  clerk  of  such  township  shall  meet  with  such  board,  and  be  the 
clerk  thereof. 

26.  No  such  judge  or  clerk  shall  be  elected  to  any  office  to  be  filled  at  the 
election  in  which  he  shall  serve ;  and  if  any  such  judge  or  clerk  shall  be  voted 
for  in  any  such  election,  the  person  or  persons,  to  the  number  to  be  elected  therein, 
who  shall  by  law  be  qualified  for  the  office  or  offices  to  be  filled  at  such  elec- 
tion, for  whom  the  greatest  number  of  votes  shall  have  been  given  therein,  other 
than  such  judge  or  clerk,  shall  be  deemed  and  taken  to  be  elected,  and  the  votes 
which  shall  be  given  to  such  judge  or  clerk  shall  be  deemed  and  taken  to  be  null 
and  void. 

27.  If  at  the  hour  of  eight  o'clock  on  the  morning  of  the  day  of  any  such  elec- 
tion, any  one  or  more  of  the  judges  of  election  of  any  township  shall  be  absent 
from  the  place  where  such  election  shall  be  appointed  to  be  held,  or  shall  be 
disqualified,  or,  being  present,  shall  neglect  or  refuse  to  serve  as  one  of  the  board 
of  election,  it  shall  be  lawful  for  the  persons  then  and  there  present,  who  shall  be 
entitled  to  vote  in  such  election  in  such  township,  by  a  majority  of  voices,  or,  on 
a  division,  by  a  majority  of  polls,  forthwith  to  choose  one  or  more  of  the  persons 
then  and  there  present,  who  shall  be  entitled  to  vote  in  such  election  in  such  town- 
ship, and  shall  be  a  respectable  freeholder,  to  fill  the  place  or  places  in  such  board 
of  the  person  or  persons  so  absent,  disqualified,  neglecting,  or  refusing;  and  for 
the  purpose  of  making  such  choice,  it  shall  be  the  duty  of  the  person  who  shall 
have  been  elected  as  judge  of  election  at  the  annual  meeting  in  such  township 
next  preceding  such  election,  or  in  case  of  his  absence  or  disqualification,  neglect 
or  refusal  to  serve  in  such  board,  then  of  the  person  who  shall  at  such  annual 
meeting  have  been  chosen  as  assessor,  or  in  case  of  the  absence  or  disqualification, 
neglect  or  refusal,  of  such  judge  and  assessor  to  serve  in  such  board,  then  of  the 
person  who  shall  at  such  annual  meeting  have  been  chosen  as  collector,  or  in  case 
of  the  absence  or  disqualification,  neglect  or  refusal,  of  such  judge,  assessor,  and 
collector  to  serve  in  such  board,  then  of  the  person  who  shall  at  such  annual  meet- 
ing have  been  chosen  as  clerk,  forthwith  to  organize  a  meeting  of  the  persons  then 
and  there  present,  who  shall  be  entitled  to  vote  in  such  election  in  such  township, 
for  the  purpose  of  choosing  one  or  more  of  such  persons,  who  shall  be  qualified  as 
above  mentioned,  to  fill  the  place  or  places  of  the  person  or  persons  so  absent,  dis- 
qualified, neglecting,  or  refusing;  and  the  person  who  shall  organize  such  meet- 
*990l  *"£'  *sna^  preside  thereat,  and  announce  the  choice  which  shall  be  made  as 

J  aforesaid ;  and  if  all  the  persons  who  shall  have  been  chosen  at  such  annual 
meeting,  as  such  judge,  assessor,  collector,  and  clerk,  shall  be  absent  or  disquali- 
fied, or  shall  neglect  or  refuse  as  aforesaid,  then  it  shall  be  lawful  for  the  persons 
then  and  there  present,  who  shall  be  entitled  to  vote  in  such  election  in  such 
township,  to  organize  themselves  into  such  meeting,  by  the  appointment  of  one 
of  their  number  to  preside  therein,  who  shall  preside  therein,  and  announce  the 
choice  which  shall  be  made  as  aforesaid ;  and  every  person  so  chosen  shall  be 
deemed  and  taken  to  be,  in  all  respects,  a  judge  of  election;  and  a  certificate  of 
such  choice  shall  be  made  in  writing,  and  signed  by  the  person  who  shall  preside 
at  such  choice,  and  two  other  respectable  freeholders  present  thereat,  and  trans- 
mitted to  the  clerk  of  the  court  of  common  pleas  of  the  county,  within  four  days 
thereafter,  and  be  by  him  filed  in  his  office  as  a  public  record. 

28.  If,  at  the  hour  of  eight  o'clock  on  the  morning  of  the  day  of  such  election, 
or  at  any  other  time  during  such  election,  the  clerk  of  such  township  shall  be 
absent  from  the  place  where  such  election  shall  be  appointed  to  be  held,  or  shall 
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be  disqualified,  or,  being  present,  shall  neglect  or  refuse  to  serve  as  clerk  of  the 
board  of  election,  it  shall  be  the  duty  of  such  board  to  appoint  some  other  person, 
qualified  to  vote  in  such  election  in  such  township,  who  shall  be  then  and  there 
present,  to  be  such  clerk  ;  and  the  person  so  appointed  shall  be  deemed  and  taken 
to  be,  in  all  respects,  the  clerk  of  such  board. 

29.  Any  person  who  may  be  appointed  to  fill  the  place  of  any  one  of  the  judges 
of  election,  in  consequence  of  the  absence,  disqualification,  neglect,  or  refusal  to 
serve  of  such  judge,  and  any  person  who  may,  in  like  manner,  be  appointed  clerk 
of  the  board,  in  place  of  the  clerk  of  the  township,  under  the  twenty-seventh  or 
twenty-eighth  sections  of  tins  act,  shall  be  deemed  to  be,  in  all  respects  a  member 
or  clerk  of  such  board,  with  respect  to  all  matters  appertaining  to  that  election  ; 
but  his  powers  under  such  appointment  shall  not  extend  to  any  subsequent 
election. 

30.  When  such  board  of  election  shall  have  been  organized,  and  before  they 
shall  receive  any  vote,  it  shall  be  the  duty  of  each  of  the  judges  of  election  to  take 
an  oath  or  affirmation,  to  be  administered  by  the  clerk  of  the  board,  in  the 
following  form : 

"  You  do  swear  (or  affirm,  as  the  case  may  be),  that  you  will  faithfully  and 
impartially  execute  the  duties  required  of  you  by  law,  as  one  of  the  judges  of  this 
election  ;  that  you  will  not  knowingly  receive,  or  assent  to  receive,  the  vote  of  any 
person  who  is  not  in  all  respects  qualified  and  entitled  to  vote  according  to  law ; 
and  that  if  any  person  shall  offer  his  vote,  whom  you  shall  suspect  or  believe  not 
to  be  qualified  or  entitled  to  vote  in  this  election,  you  will  challenge  his  vote,  and 
will  refuse  to  receive  the  same,  unless  you  shall  be  made  fully  satisfied  that  he 
is  legally  entitled  to  vote  therein." 

31.  When  the  judges  of  election  shall  have  been  sworn  or  affirmed,  as  provided 
in  the  preceding  section  of  this  act,  it  shall  be  the  duty  of  the  chairman  of  the 
board  of  election,  in  an  open  and  public  manner,  to  administer  to  the  clerk  of  such 
board,  and  of  such  clerk  to  take,  an  oath  or  affirmation,  in  the  following  form  : 

'■You  do  swear  (or  affirm,  as  the  case  may  be),  that  you  will  faithfully  and 
impartially  execute  the  duties  required  of  you  by  law,  as  clerk  of  this  board;" 
and  the  like  oath  or  affirmation  shall  be  administered  to,  and  taken  by  any  person 
who  may  be  appointed  clerk  of  such  board  at  any  time  during  such  election. 

32.  No  person  who  shall  have  a  right  to  vote  at  any  such  election,  shall  be 
arrested  by  virtue  of  auy  civil  process  on  the  day  on  which  such  election  shall  be 
held. 

33.  Xo  such  election  shall  be  appointed  to  be  held  on  any  day  on  which  the 
militia  of  this  state  shall  be  required  to  do  military  duty,  nor  shall  the  militia 
of  this  state  be  required  to  do  military  duty  on  any  day  on  which  any  such  elec- 
tion shall  be  appointed  to  be  held. 

34.  In  all  such  elections,  the  persons  entitled  to  vote  therein  shall  vote  by  ballot; 
and  each  voter  shall  give  his  vote  by  a  single  ballot,  which  shall  be  a  paper  ticket, 
on  which  shall  be  written  or  printed,  or  partly  written  and  partly  printed,  the 
*name  or  names  of  the  person  or  persons  for  whom  the  person  votiug  r^o. 
intends  to  vote,  and  shall  designate  the  office  to  which  each  person  so  L 
named  is  intended  by  him  to  be  elected ;  and  no  ballot  shall  contain  a  greater 
number  of  names  of  persons,  as  designated  to  any  office,  than  there  are  persons 
to  be  chosen  to  fill  such  office. 

35.  Such  board  shall,  on  each  day  of  election,  as  soon  as  they  have  opened 
the  same,  and  before  they  shall  proceed  to  receive  any  vote,  make  public  pro- 
clamation of  the  opening  of  the  election,  and  of  their  readiness  to  receive  the 
votes  of  voters. 

36.  On  the  day  of  such  election,  after  proclamation  shall  have  been  made  of 
the  opening  thereof,  and  immediately  before  proceeding  to  receive  the  votes,  such 
board  shall,  in  an  open  and  public  manner,  exhibit  the  ballot-box,  so  that  the 
bystanders  may  see  that  there  is  nothing  contained  therein,  and  thereupon  shut 
and  lock  the  same,  leaving  open  the  aperture  in  the  lid  thereof. 

37.  When  such  board  shall  have  become  organized,  and  the  members  and  clerks 
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thereof  sworn  or  affirmed,  the  election  shall  be  opened,  and  the  same  shall  be  kept 
open  during  the  whole  of  the  day  of  election,  between  the  hours  of  eight  o'clock 
in  the  morning  and  seven  o'clock  in  the  evening;  but  said  board  may  adjourn  the 
proceeding  in  such  election  from  one  o'clock  until  two  o'clock  in  the  afternoon,  or 
for  any  shorter  time  between  those  hours,  as  they  shall  see  fit. 

38.  Whenever,  before  the  close  of  the  election  on  such  day,  an  adjournment 
shall  be  ordered  by  the  board  of  election,  they  shall  state  in  the  poll-book,  imme- 
diately after  the  last  name  therein,  in  words  written  at  full  length,  the  whole 
number  of  the  names  of  the  voters  in  the  poll-book,  to  which  the  judges  and  clerk 
shall  sign  their  names,  and  shall  unlock  and  open  the  ballot-box,  place  and  secure 
the  bar  or  bolt  in  the  lid  thereof,  in  such  a  manner  as  to  prevent  the  insertion  in 
the  ballot-box  of  any  ballot  or  other  thing,  place  therein  the  poll-book,  and  shut 
and  lock  the  same ;  and  when  the  period  of  adjournment  shall  have  expired,  such 
board  shall  unlock  and  open  the  ballot-box,  take  therefrom  the  poll-book,  remove 
such  bar  or  bolt,  so  as  to  leave  open  the  aperture  in  the  lid  thereof,  and  shut  and 
lock  the  same;  and  during  every  such  adjournment  the  ballot-box  shall  remain  in 
the  possession  and  under  the  care  of  one  or  more  of  the  judges  of  election,  or  the 
clerk  of  such  board,  to  be  appointed  by  such  board  for  that  purpose,  who  shall 
keep  the  same,  during  such  adjournment,  in  public  view. 

39.  Each  of  the  judges  of  election  shall,  at  the  opening  thereof,  take  one  of 
the  keys  of  the  locks  of  the  ballot-box,  and  shall  keep  the  same  until  a  state- 
ment of  the  result  thereof  shall  be  made  and  certified  as  directed  by  this  act, 
and  shall  not  during  that  time  suffer  either  of  the  other  judges  or  any  other 
person,  on  any  pretence,  to  take  or  have  the  same ;  and  in  all  cases  in  which 
such  board  are  directed  to  lock  the  ballot-box,  each  of  the  locks  thereof  shall 
be  locked  by  the  judge  who  shall  have  the  key  belonging  thereto,  as  directed  by 
this  act. 

40.  The  clerk  of  such  board  shall  provide  and  have  at  such  election  a  book,  to 
be  denominated  the  poll-book,  in  which  he  shall  record  the  names  of  the  persons 
whose  votes  shall  be  received  therein,  in  the  order  in  which  they  shall  be  received, 
and  shall,  as  he  records  such  names,  number  the  same  from  one  onward,  until  the 
election  shall  be  finally  closed;  and  such  clerk  shall  write  a  heading  to  the  list  of 
names  so  recorded,  in  the  following,  or  like  form  : 

"  Names  of  voters  at  an  election  held  in  the  township  of ,  in  the  county 

of ,  on  the  ■ day  of ,  in  the  year  of  our  Lord  one  thousand 

eight  hundred  and  ■ ,  for  members  of ,"  filling  up  the  blanks  in  the 

form  above  given  to  conform  to  the  facts  of  the  case. 

41.  Every  person  possessing  the  qualifications  required  by  the  constitution, 
shall  be  entitled  to  vote  in  the  township  in  which  he  actually  resides,  and  not 
elsewhere ;  and  every  person  who  shall  be  so  qualified  to  vote  in  such  election  in 
such  township,  shall  at  any  time  during  the  same,  after  proclamation  shall  have 
been  made  of  the  opening  of  the  same,  except  during  any  period  for  which  the 
board  of  election  shall  have  adjourned,  be  at  liberty  to  claim  his  right  to  vote 
therein  in  such  township,  and  such  person  shall  claim  such  right  in  person  before 
such  board;  and  on  such  claim  being  made,  one  of  such  board  shall  audibly  and 
*     1   *publicly  announce  the  name  of  the  claimant;  and  the  ballot  of  such 

-I  claimant  shall  remain  in  his  own  hand,  until  such  board  shall  have  decided 
to  receive  the  same. 

42.  Each  ballot  shall,  in  an  open  and  public  manner  on  the  day  of  election, 
between  the  hours  mentioned  in  the  third  section  of  this  act,  be  delivered  in 
person  by  the  voter  to  one  of  the  judges  of  election,  and  be  by  such  judge  de- 
posited in  the  ballot-box ;  and  in  no  case  shall  the  ballot  be  taken  by  any  such 
judge  until  the  board  of  election  shall  have  decided  to  receive  the  same ;  nor 
shall  the  ballot,  in  any  case,  be  by  any  such  judge  opened,  marked,  or  examined, 
or  permitted  to  be  opened,  marked,  or  examined,  before  the  same  shall  be  de- 
posited in  the  ballot-box ;  and  each  ballot  received  shall  be  separately  deposited 
in  the  ballot-box. 

43.  If  any  member  of  such  board  shall  dissent  from  any  decision  of  the  same, 
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and  shall  desire  to  protect  himself  from  the  consequences  which  may  result  from 
such  decision,  it  shall  he  lawful  for  such  member  to  record  his  dissent  in  the 
poll-book  of  such  election,  signing  his  name  to  such  record  with  his  own  hand, 
and  unless  he  shall  so  do,  he  shall  be  deemed  and  taken  to  have  assented  to  the 
decision  so  made. 

44.  Any  person  who  shall  be  qualified  to  vote  in  such  election,  shall  be  at 
liberty  to  challenge  the  right  to  vote  therein  of  any  person  claiming  such  right. 

45.  The  judges  of  election,  respectively,  shall,  at  such  election,  challenge  every 
person  who  shall  claim  to  have  a  right  to  vote  therein,  whom  they  shall  know, 
suspect,  or  believe  not  to  be  qualified  or  entitled  to  vote  therein. 

46.  If  any  person  shall  be  challenged,  as  not  qualified  or  entitled  to  vote,  and 
the  person  challenging  him  shall  specify  a  ground  for  such  challenge  to  be,  that 
the  person  so  challenged  is  an  alien,  the  chairman  of  such  board  may  forthwith 
tender  to  him  an  oath  or  affirmation,  in  the  following  form: 

"You  do  swear,  (or  affirm,  as  the  case  may  be,)  that,  to  the  best  of  your 
knowledge,  information,  and  belief,  you  was  born  a  citizen  of  the  United  States, 
and  that  you  do  not  owe  allegiance  to  any  foreign  prince,  potentate,  state,  or 
sovereignty;"  and  if  the  person  so  challenged  shall  refuse  to  take  the  oath  or 
affirmation  so  tendered  to  him,  he  shall  be  deemed  and  taken  to  be  an  alien,  un- 
less he  shall  produce,  at  the  time  of  claiming  his  vote,  to  such  board,  a  lawful 
certificate,  issued  out  and  under  seal  of  some  court  of  record  having  authority 
to  admit  aliens  to  the  rights  of  a  citizen  of  the  United  States,  showing,  in  case 
the  person  producing  the  same  shall  claim  to  be  the  person  named  therein,  that 
he  has  been  admitted  to  the  rights  of  a  citizen  of  the  United  States;  or  in  case 
the  person  producing  the  same  shall  claim  to  have  derived  the  rights  of  such 
citizen  through  the  naturalization  of  his  parent,  then  that  the  person  alleged 
to  be  such  parent  has  been  admitted  to  the  rights  of  such  citizen :  and  in  the 
former  case,  the  chairman  of  such  board  shall  tender  to  the  person  so  challenged 
an  oath  or  affirmation,  in  the-following  form: 

"You  do  swear,  (or  affirm,  as  the  case  may  be,)  that  you  are  the  person  named 
in  the  certificate  of  naturalization  which  you  have  produced  to  this  board;"  and 
in  the  latter  case,  'an  oath  or  affirmation,  in  the  following  form : 

"  You  do  swear,  (or  affirm,  as  the  case  may  be,)  to  the  best  of  your  knowledge, 
information,  and  belief,  that  the  person  named  in  the  certificate  of  naturalization 
which  you  have  produced  to  this  board  was  your  parent,  and  that  you  were  at 
the  time  of  the  naturalization  of  your  parent  under  the  age  of  twenty-one  years, 
and  resident  in  the  United  States;"  and  if  the  person  so  challenged  shall,  in 
either  case,  refuse  to  take  the  oath  or  affirmation  so  tendered  to  him,  he  shall  be 
deemed  and  taken  to  be  an  alien. 

47.  The  judges  of  election  shall  in  no  case  receive  the  vote  of  any  person, 
unless  they  shall  be  satisfied  that  such  person  is  in  all  respects  qualified  and  en- 
titled to  vote ;  and,  for  the  purpose  of  satisfying  themselves  as  to  the  right  of  any 
person  who  shall  claim  a  right  to  vote,  they  shall  have  power  to  examine  such 
person,  and  any  other  person  or  persons,  under  oath  or  affirmation,  touching  such 
right,  except  as  hereinbefore  restricted;  and  if  either  of  such  judges  shall  re- 
ceive, or  assent  to  receive,  the  vote  of  any  person  challenged,  without  requiring 
such  person  to  take  the  oath  or  affirmation  hereinbefore  prescribed,  and  such 
person  *shall  not  be  qualified  and  entitled  to  vote,  such  judge  so  receiv-  r^ooo 
ing,  or  assenting  to  receive,  such  vote  shall  be  deemed  and  taken  to  have  *- 
received  the  same,  knowing  it  to  be  illegal. 

48.  If  any  person  shall  be  challenged,  as  not  qualified  or  entitled  to  vote,  the 
chairman  of  such  board  may  forthwith  tender  to  the  person  so  challenged  an 
oath  or  affirmation,  in  the  following  form  : 

"  You  do  swear,  (or  affirm,  as  the  case  may  be,)  that  you  are  a  citizen  of  the 
United  States ;  that  you  have  resided  in  this  state  one  year,  and  in  this  county 
five  months,  next  before  this  election,  and  not  elsewhere;  that  you  are  now  a 
resident  in  this  township,  (or  ward,  as  the  case  may  be ;)  that,  as  far  as  you  know 
and  verily  believe,  you  are  twenty-one  years  of  age,  and  in  all  respects  qualified 
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to  vote  in  this  election  in  this  township  (or  ward,  as  the  case  may  be),  and  that 
yon  have  not  voted  elsewhere  in  this  election;"  and  if  the  person  so  challenged 
shall  refuse  to  take  the  oath  or  affirmation  so  tendered  to  him,  he  shall  be  deemed 
not  to  be  qualified  or  entitled  to  vote. 

49.  If  a  person  be  challenged,  as  convicted  of  any  crime  which  excludes  him 
from  the  right  of  suffrage  under  the  provisions  of  the  constitution  of  this  state, 
he  shall  not  be  required  to  answer  any  questions  in  relation  to  such  alleged  con- 
viction, nor  shall  any  proof  of  such  conviction  be  received,  other  than  the  duly 
authenticated  record  thereof,  except  such  proof  as  may  be  necessary  to  establish 
his  identity  with  the  person  named  in  such  record,  or  may  be  adduced  by  him  to 
rebut  the  evidence  of  identity  produced  on  behalf  of  the  challenge ;  but  if  any 
person  so  convicted  shall  vote  at  any  such  election,  unless  he  shall  have  been  par- 
doned or  restored  by  law  to  the  right  of  suffrage,  he  shall  be  deemed  guilty  of  a 
misdemeanor,  and  on  conviction  thereof,  shall  be  punished  by  fine  not  exceeding 
two  hundred  dollars,  or  imprisonment  at  hard  labor  not  exceeding  two  years,  or 
both. 

50.  Any  person  who  shall  vote,  or  shall  fraudulently  offer  to  vote,  at  any  elec- 
tion held  under  this  act,  or  at  any  township  or  ward  election,  who  shall  not  have 
been  a  resident  of  this  state  for  one  year,  and  of  the  county  in  which  he  votes 
five  months,  next  before  the  election,  or  who  at  the  time  of  the  election  is  not 
twenty-one  years  of  age,  knowing  that  he  is  not  twenty-one  years  of  age,  or  who 
is  not  a  citizen  of  the  United  States,  knowing  that  he  is  not  such  citizen,  or 
who,  by  reason  of  any  disability,  is  not  duly  qualified  to  vote  at  the  place  where 
and  time  when  his  vote  is  given  or  offered,  knowing  that  he  is  not  duly  qualified, 
shall  be  deemed  guilty  of  a  misdemeanor,  and  on  conviction  thereof,  shall  be 
punished  by  fine  not  exceeding  five  hundred  dollars,  or  imprisonment  not 
exceeding  one  year,  or  both,  at  the  discretion  of  the  court  before  which  such 
conviction  is  had. 

51.  Any  person  who  shall  procure,  aid,  assist,  .counsel,  or  advise  another  to 
give  his  vote,  knowing  that  such  other  person,  from  any  disability,  is  not  duly 
qualified  to  vote  at  the  place  where  and  time  when  the  vote  is  to  be  given,  shall 
be  deemed  guilty  of  a  misdemeanor,  and  on  conviction  thereof,  shall  be  pun- 
ished by  fine  not  exceeding  five  hundred  dollars,  or  imprisonment  not  exceeding 
one  year,  or  both,  at  the  discretion  of  the  court  before  which  such  conviction 
shall  be  had. 

52.  Before  proceeding  to  the  estimate  and  canvass  of  the  votes  which  shall 
have  been  received,  the  clerk  of  such  board  shall  state  in  the  poll-book,  imme- 
diately after  the  last  name  therein,  in  words  written  at  full  length,  the  whole 
number  of  the  names  of  the  voters  in  the  poll-book,  in  the  following,  or  like 
form  : 

"The  whole  number  of  the  names  of  the  persons  whose  votes  have  been 

received  during  this  election  is ;"  filling  up  the  blank,  in  the  form  above 

given,  to  conform  to  the  fact ;  and  the  judges  of  election,  together  with  such 
clerk,  shall  sign  their  names  thereto  with  their  own  hands. 

53.  At  every  such  election  the  person  or  persons,  to  the  number  to  be  elected 
therein,  who  shall  by  law  be  qualified  for  the  office  or  offices  to  be  filled  at  such 
election,  and  for  whom  the  greatest  number  of  votes  shall  have  been  given 
therein  for  such  office  or  offices,  shall  be  deemed  and  taken  to  be  elected  to  such 
office  or  offices ;  and  whenever  in  any  such  election  an  equal  number  of  votes 
shall  have  been  given  to  two  or  more  persons  to  fill  any  office  for  which  they 
jjeooj-i  shall  by  law  be  *qualified,  by  reason  whereof  it  shall  happen  that  such 

J  office  shall  not  be  filled,  then  the  same  shall  be  deemed  and  taken  to  be 
vacant. 

54.  As  soon  as  the  hour  of  seven  o'clock  in  the  evening  of  the  day  of  election 
shall  arrive,  the  board  shall  proceed,  in  an  open  and  public  manner,  to  estimate 
and  canvass  the  votes  received,  and  shall  complete  the  same  without  any  unneces- 
sary delay  ;  and,  on  completing  the  same,  shall  audibly  and  publicly  announce 
the  result  thereof,  particularly  specifying  the  whole  number  of  the  names  of  the 
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voters  in  the  poll-book,  the  name  of  each  person  for  whom  any  vote  shall  have 
been  given  for  any  office  to  be  filled  at  such  election,  and  the  number  of  votes 
given  for  each  person  for  the  office  designated  for  him  by  such  votes. 

55.  Such  board  shall  proceed  in  canvassing  and  estimating  the  votes  which 
shall  have  been  received,  in  the  following  manner:  they  shall  first  ascertain  the 
number  of  the  names  of  the  voters  in  the  poll-book,  and  state  the  same  in  writing, 
for  the  purpose  of  a  memorandum  for  their  owu  use,  and  thereupon  unlock  and 
open  the  ballot-box  ;  the  ballots  contained  therein  shall  then  be  taken  singly  and 
separately  therefrom  by  one  of  the  judges  of  election,  to  be  appointed  by  the 
board  for  that  purpose ;  and  such  judge  shall,  while  each  ballot  shall  remain  in 
his  hands,  audibly  and  publicly  read  the  same,  and  then,  before  taking  another 
ballot  from  the  box,  shall  deliver  the  same  to  another  of  such  judges,  to  be  ap- 
pointed by  such  board  for  the  purpose,  to  be  examined  and  numbered  ;  and  such 
judge  shall  take  and  examine  the  same,  and  thereupon,  if  he  shall  be  satisfied 
that  the  same  has  been  correctly  read,  write  on  the  back  thereof  the  number  of 
such  ballot,  in  the  order  in  which  the  same  shall  have  been  taken  from  the  box, 
and  then  deliver  the  same  to  the  other  and  remaining  one  of  such  judges,  to  be 
examined  and  strung;  and  such  judge  shall  take  and  examine  the  same,  and  if 
he  shall  be  satisfied  that  the  same  has  been  correctly  read,  shall  string  the  same 
in  the  order  in  which  the  same  shall  be  taken  from  the  box  and  numbered,  by 
means  of  a  needle  and  twine,  to  be  provided  for  that  purpose ;  and  the  ballots 
shall  be  numbered  from  one  onward;  the  clerk  of  such  board,  under  the  inspec- 
tion and  direction  of  such  board,  shall  make  a  list  of  the  names  of  all  persons 
for  whom  one  or  more  votes  shall  have  been  given,  designating  the  office  or 
offices  for  which  such  person  shall  be  voted  for,  and  as  each  ballot  shall  be  read 
he  shall  write  the  figure  1  opposite  the  name  of  each  person  whose  name  shall 
be  contained  therein,  as  designated  for  any  office ;  when  all  the  votes  which  shall 
have  been  received  shall  have  been  read,  examined,  numbered,  and  strung,  as 
above  directed,  such  board  shall  carefully  and  truly  cast  up  the  votes  given  for 
each  person  for  any  office  to  be  filled  at  such  election. 

56.  If,  in  canvassing  and  estimating  the  votes,  the  number  of  ballots  shall  be 
found  to  exceed  the  number  of  the  names  of  the  voters  in  the  poll-book,  then 
the  ballots  which  shall  remain  in  the  box,  after  canvassing  and  estimating  as 
many  ballots  as  there  are  of  such  names,  shall  be  deemed  and  taken  to  be  null 
and  of  no  effect;  if  two  or  more  ballots  shall  be  found  rolled  or  folded  together, 
or  any  ballot  shall  be  wholly  blank,  or  contain  more  names  for  any  office  than 
there  are  persons  to  be  elected  to  fill  such  office,  or  have  the  name  of  any  person 
thereon  for  whom  no  office  is  designated,  or  shall  appear  to  the  board  to  be 
fraudulent,  then  and  in  every  such  case  the  ballot  shall  be  deemed  and  taken  to 
be  null  and  of  no  effect ;  and  in  every  case  in  which  a  ballot  shall  be  declared 
null  and  of  no  effect,  the  same  shall  not,  in  any  respect,  be  canvassed,  estimated, 
or  numbered,  but  one  of  the  judges  shall  write  thereon  the  word  "rejected,"  and 
the  same  shall  then  be  strung  in  the  same  manner  in  which  the  other  ballots  are 
directed  to  be  strung,  but  on  a  different  twine. 

57.  In  all  elections  which  shall  be  held  under  this  act  for  the  choice  of  a 
governor,  a  member  of  the  state  Senate,  members  of  the  General  Assembly,  clerk 
of  the  county,  surrogate,  sheriff,  and  coroners,  or  any  of  them,  the  board  of  elec- 
tion shall  make  a  statement  of  the  result  thereof,  and  a  certificate,  in  like  form 
with  that  prescribed  in  the  sixty-second  section  of  this  act,  and  agreeably  to  the 
directions  therein  contained ;  and  whenever  an  election  is  held  for  the  choice  of 
a  governor,  the  township  board  of  election  shall  cause  to  be  made  an  additional 
*copy  of  the  statement  of  the  result  of  the  election,  and  of  the  certificate  r^99- 
thereto,  which  copy  they  shall  certify  and  subscribe,  enclose,  seal  up,  and  L 
transmit  to  the  secretary  of  state,  in  the  time  and  manner  prescribed  by  the 
sixty-first  section  of  this  act ;  and  the  secretary  of  state,  on  receiving  the  same, 
shall  forthwith  file  it  in  his  office  as  an  official  paper. 

58.  When  a  governor,  a  clerk  of  a  county,  or  a  surrogate,  shall  be  voted  for  at 
any  election,  the  provisions  of  this  act  relative  to  the  statement  of  the  result  by 
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the  board  of  county  canvassers  shall  apply  and  be  extended  to  the  votes  for  such 
officers  respectively;  and  the  several  provisions  relative  to  the  statement  of  the 
determination  by  said  board  shall  apply  to  said  votes  for  clerk  and  surrogate. 

59.  The  board  of  election  shall  make,  or  cause  to  be  made,  a  copy  of  the  state- 
ment of  the  result  of  such  election,  and  the  certificate  thereto,  which  shall  be 
made  under  the  fifty-seventh  section  of  this  act,  and  each  of  the  judges  shall  sign 
his  name  thereto  with  his  own  hand;  and  the  clerk  of  such  board  shall  attest  the 
signing  of  the  same  by  such  judges,  by  signing  his  own  name  thereto  with  his 
own  hand. 

60.  As  soon  as  the  said  statement,  and  the  copy  thereof,  shall  be  made,  certified, 
and  subscribed,  as  is  hereinbefore  directed,  such  board  shall  deliver  to  the  clerk 
thereof,  such  copy,  the  poll-book  of  the  election,  and  the  ballots  which  shall  have 
been  received  therein,  as  well  those  which  shall  have  been  deemed  and  taken  to 
be  null  and  of  no  effect  as  those  which  shall  have  been  estimated  and  canvassed; 
and  if  such  clerk  shall  be  the  clerk  of  the  township  in  which  the  election  shall 
have  been  held,  he  shall,  as  the  clerk  of  such  township,  preserve  such  copy,  the 
poll-book,  and  the  ballots,  so  delivered  to  him,  among  the  papers  of  such  town- 
ship in  his  possession,  and  deliver  over  the  same  to  his  successor,  to  be  by  him 
preserved  in  the  same  manner;  and  if  the  clerk  of  such  board  shall  not  be  the 
clerk  of  such  township,  he  shall,  within  two  days  next  after  the  day  of  such  elec- 
tion, deliver  the  same  to  the  clerk  of  such  township,  to  be  by  him  preserved  and 
delivered  over  to  his  successor,  as  above  directed ;  and  every  such  copy  and  poll- 
book  in  the  possession  of  the  clerk  of  any  township,  shall  be  open  and  subject 
to  the  inspection  of  every  person  who  shall  apply  to  such  clerk  for  that  purpose. 

61.  Whenever  an  election  shall  be  held  for  the  choice  of  a  member  or  members 
of  the  House  of  Representatives,  or  electors  of  president  and  vice  president,  such 
board  shall  make,  or  cause  to  be  made,  an  additional  copy  of  the  statement  of 
the  result  of  such  election,  and  of  the  certificate  thereto,  which  copy  they  shall 
certify  and  subscribe  as  is  hereinbefore  directed,  and  shall  enclose,  seal  up,  and 
transmit  the  same  by  mail  to  the  secretary  of  state,  within  five  days  next  after 
such  election,  directing  the  same  in  the  following  manner : 

"  To  the  Secretary  of  the  State  of  New  Jersey, 

Trenton,  New  Jersey." 
And  the  secretary  of  state,  on  receiving  such  copy,  shall  forthwith  file  the  same 
in  his  office  as  an  official  paper. 

62.  In  all  elections  which  shall  be  held  under  the  first  section  of  this  act,  the 
board  of  election  shall  make  a  statement  of  the  result  thereof,  and  a  certificate 
to  the  same,  in  the  following,  or  like  form : 

"A  statement  of  the  result  of  an  election  held  in  the  township  of ,  in  the 

county  of ,  on  the day  of  November,  in  the  year  of  our  Lord  one  thou- 
sand eight  hundred  and ,  for  a  member  of  the  Senate,  members  of  the  General 

Assembly,  a  sheriff,  and  three  coroners,  for  said  county : 

The  whole  number  of  the  names  on  the  poll  list  is ; 

The  whole  number  of  ballots  rejected  is ; 

For  member  of  the  Senate, 

received  votes ; 

received  votes ; 

For  members  of  the  General  Assembly, 

received  votes ; 

received  votes; 


*226]  *For  sberiff' 
For  coroners, 


received  votes ; 

received  votes; 

received  votes ; 

received  votes; 


We  do  certify  that  the  foregoing  is  a  true,  full,  and  correct  statement  of  the 
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result  of  the  election  above  mentioned,  and  that  the  same  exhibits  the  whole 
number  of  the  names  on  the  poll-book  and  of  the  ballots  rejected,  the  name  of 
each  person  for  whom  any  vote  or  votes  were  given  for  any  office  designated  for 
him  in  such  vote  or  votes,  and  the  number  of  votes  given  for  each  person  for  the 
office  or  offices  so  designated  for  him. 

In  witness  whereof,  we  have  hereunto  set  our  hands,  respectively,  this 

day  of  November,  in  the  year  of  our  Lord  one  thousand  eight  hundred 

and 

Judges 

of 

Election. 
Attest, 

Clerk." 
Making  under  each  head  a  list  of  the  names  of  all  the  persons  for  whom  any  vote 
or  votes  were  given  for  the  office  or  offices  designated  therein,  and  stating  oppo- 
site to  the  same,  in  words  written  at  full  length,  as  before  directed,  the  number 
of  votes  given  for  each  person  for  such  office  or  offices,  and  filling  up  all  other 
blanks  in  the  form  above  given  to  conform  to  the  facts  of  the  case;  and  in  every 
other  election  which  shall  be  held  under  this  act,  the  board  of  election  shall  make 
a  statement  of  the  result  thereof,  and  a  certificate  to  the  same,  in  a  form  similar 
to  that  above  given,  as  far  as  the  nature  of  such  election  will  admit. 

63.  The  board  of  election  in  each  township,  in  any  such  election,  shall  appoint 
one  of  the  judges  of  election  in  such  township  to  attend  the  meeting  of  the  board 
of  county  canvassers  for  such  election,  in  the  county  in  which  such  township  shall 
be  situated,  as  a  member  thereof,  and  shall  deliver  to  the  judge,  who  shall  have 
been  so  appointed,  the  original  statement  of  the  result  of  such  election  in  such 
township,  which  shall  have  been  made,  certified,  and  subscribed,  as  hereinbefore 
directed ;  and  it  shall  be  the  duty  of  the  judges  of  election,  who  shall  have  been 
so  appointed,  to  attend  the  meeting  of  the  board  of  county  canvassers  for  such 
election,  in  the  county  in  which  they  shall  have  been  appointed,  as  members 
thereof. 

64.  Tiie  judges  of  election,  to  whom  the  original  statements  of  the  result  of 
such  election  in  the  townships  to  which  they  respectively  belong  shall  have  been 
delivered,  as  directed  in  the  preceding  section  of  this  act,  shall  constitute  the 
board  of  county  canvassers  for  such  election,  in  the  county  in  which  such  town- 
ship shall  be  situated ;  and  the  clerk  of  such  county  shall  be  the  clerk  of  such 
board. 

65.  The  major  part  of  the  judges  who  shall  have  been  appointed  to  attend 
the  meeting  of  such  board,  as  members  thereof,  shall  be  sufficient  to  constitute 
such  board ;  and  if  the  clerk  of  the  county  shall  be  absent  from  such  meeting,  at 
the  time  appointed  therefor,  such  board  shall  appoint  some  other  fit  person  to 
be  the  clerk  of  such  board;  and  the  person  who  shall  be  so  appointed,  shall  be 
deemed  and  taken,  in  all  respects,  to  be  the  clerk  of  such  board. 

66.  Such  board  shall  meet  on  the  Friday  next  after  such  election,  at  twelve 
o'clock,  noon,  of  that  day,  at  the  court-house  of  such  county,  and  at  that  hour, 
without  any  delay,  the  members  of  such  board  who  shall  be  then  present  shall 
proceed  to  choose  one  of  their  number,  who  shall  be  the  chairman  thereof;  and 
as  soon  as  such  chairman  shall  be  appointed,  it  shall  be  the  duty  of  such  chair- 
man to  administer  to  each  of  the  other  members,  and  of  each  of  the  other  mem- 
bers to  take  an  oath  or  affirmation  in  the  following  form : 

"You  do  swear  (or  affirm,  as  the  case  may  be),  that  you  will  faithfully  and 
impartially  execute  the  duties  of  a  member  of  this  board  of  canvassers  according 
*to  law;"  and  thereupon  one  of  the  members  of  such  board,  to  be  ap-  i-*^ 
pointed  by  such  board  for  that  purpose,  shall  administer  to  such  chair-  L 
man,  and  such  chairman  shall  take  an  oath  or  affirmation  in  the  same  form  as 
that  taken  by  the  other  members  of  such  board. 

67.  If  the  clerk  of  such  county  shall  be  absent  at  such  meeting,  at  the  time 
appointed  therefor,  the  board  shall  forthwith,  after  the  oaths  or  affirmations  shall 
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have  been  administered  and  taken,  as  directed  in  the  preceding  section  of  this 
act,  proceed  to  appoint  a  fit  person  to  be  the  clerk  of  such  board;  and,  before 
proceeding  to  canvass  and  estimate  the  votes  in  such  county,  the  chairman  of 
the  board  shall  administer  to  the  clerk  thereof,  and  the  clerk  thereof  shall  take 
an  oath  or  affirmation,  in  the  following  form: 

"  You  do  swear  (or  affirm,  as  the  case  may  be),  that  you  will  faithfully  exe- 
cute the  duties  of  clerk  of  this  board  according  to  law." 

68.  As  soon  as  the  clerk  of  such  board  shall  have  been  sworn  or  affirmed,  as 
directed  in  the  preceding  section  of  this  act,  the  judges  of  election  who  shall  be 
present,  and  constitute  such  board,  shall  produce  the  original  statements  which 
shall  have  been  delivered  to  them,  respectively,  as  hereinbefore  directed,  and 
lay  the  same  before  such  board ;  and  such  board  shall  then  forthwith  proceed  to 
make  two  statements  of  the  result  of  such  election  in  such  county,  each  of  which 
statements  shall  contain  the  whole  number  of  the  names  of  the  voters  in  the  poll- 
books  of  the  townships,  respectively,  and  of  the  ballots  rejected,  the  names  of  all 
the  persons  for  whom  any  vote  or  votes  shall  have  been  given  for  any  office  or 
offices  to  be  filled  by  such  election,  and  the  whole  number  of  votes  which  shall 
have  been  given  for  each  person  for  any  such  office  or  offices,  mentioning  the 
office  or  offices  for  which  each  person  shall  have  been  designated;  and  shall 
particularly  contain  the  name  of  each  township,  the  number  of  the  names  of  the 
voters  on  the  poll-books  of  the  townships,  respectively,  and  of  the  ballots  rejected, 
the  number  of  votes  given  in  each  township  for  each  person  for  whom  any  vote 
or  votes  shall  have  been  given  for  any  such  office,  mentioning  the  office  or  offices 
for  which  each  person  shall  have  been  designated ;  and  in  such  statement  the 
name  of  each  person  for  whom  any  vote  or  votes  shall  have  been  given,  the 
whole  number  of  votes  that  shall  have  been  given  for  each  person,  and  the  name 
of  each  township  shall  be  in  words  written  at  full  length  ;  and  the  number  of 
the  names  on  the  poll-book  of  each  township,  the  number  of  votes  which  shall 
have  been  given  for  each  person  in  each  township  for  each  office,  and  the  whole 
number  of  votes  on  the  poll-books  of  the  several  townships,  and  of  the  ballots 
rejected,  may  be  in  figures;  and  each  of  such  statements  shall  be  certified  to  be 
true  and  correct,  by  a  certificate  which  shall  be  appended  to  the  same ;  and  the 
chairman  of  such  board  shall  sign  his  name  thereto  with  his  own  hand,  in  the 
presence  of  the  clerk  of  such  board,  and  such  clerk  shall  attest  the  signing  of  the 
same  by  such  chairman,  by  siguing  his  name  thereto  with  his  own  hand. 

69.  Such  board  shall  deliver  one  of  the  statements  which  shall  have  been 
made,  certified,  and  subscribed,  as  directed  in  the  preceding  section  of  this  act, 
to  the  clerk  of  the  county,  who  shall  forthwith  file  the  same  in  his  office  as  an 
official  paper ;  and  the  chairman  of  such  board  shall  enclose  and  seal  up  the 
other  thereof,  and  deliver  or  safely  transmit  the  same,  so  enclosed  and  sealed  up, 
to  the  secretary  of  this  state,  so  that  such  secretary  shall  receive  the  same  at 
Trenton  within  seven  days  next  after  the  meeting  of  such  board;  and  the  secre- 
tary of  state,  on  receiving  such  statement,  shall  forthwith  file  the  same  in  his 
office  as  an  official  paper. 

70.  If  any  one  of  the  judges  who  shall  have  been  appointed  to  attend  the 
meeting  of  such  board  for  any  county,  as  a  member  thereof,  shall  be  unable  to 
attend  such  meeting,  on  the  day  appointed  therefor,  he  shall,  at  or  before  the 
hour  of  twelve  o'clock,  noon,  of  that  day,  deliver  or  safely  transmit  to  the  clerk 
of  such  county  the  original  statement  of  the  result  of  the  election,  which  shall 
have  been  delivered  to  him  as  hereinbefore  directed. 

71.  If,  on  the  day  appointed  for  the  meeting  of  such  board,  a  major  part  of 
such  board  shall  not  attend  at  the  court-house  of  such  county  at  the  hour  of 
twelve  o'clock,  noon,  of  that  day,  or  if  at  that  time  the  statements  of  the  result 
*99qt  °f  sucn  *election  from  every  township  in  such  county  shall  not  be  pro- 

J  duced,  the  canvassers  then  present  shall  adjourn  to  some  convenient  hour 
on  the  next  day;  and  at  the  hour  to  which  such  adjournment  shall  have  been 
ordered,  the  canvassers  then  present,  whether  or  not  they  shall  be  a  major  part 
of  the  whole,  shall  organize  themselves  as  a  board,  and  proceed  as  hereinbefore 
directed. 
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72.  The  clerk  of  such  county  shall  produce  and  lay  before  snch  board  all  such 
statements  as  shall  have  been  delivered  to  him  at  or  before  the  hour  of  twelve 
o'clock,  noon,  of  the  Friday  next  after  such  election,  as  hereinbefore  directed; 
and  if  on  that  day  such  board  shall  not  have  been  organized  because  the  state- 
ments from  every  township  have  not  been  produced,  then  such  clerk  shall  forth- 
with, by  a  special  messenger  or  otherwise,  at  the  expense  of  such  county,  obtain 
such  statement  or  statements  as  shall  be  deficient,  in  time  to  be  produced  to  such 
board  at  their  next  meeting,  and  for  this  purpose  either  the  original  statement, 
or  the  copy  thereof,  directed  to  be  delivered  to  the  clerk  of  the  township  in 
which  such  original  statements  shall  have  been  made,  shall  be  sufficient;  and  the 
clerk  of  such  board  shall  produce  and  lay  before  such  board,  at  their  meeting 
on  the  next  day,  all  such  statements  and  certified  copies  as  he  shall  have  obtained 
as  above  directed. 

73.  All  the  proceedings  of  such  board  shall  be  open  and  public,  and  the  de- 
cision of  a  major  part  of  the  members  thereof,  who  shall  be  present  at  the  meeting 
thereof,  shall  be  deemed  and  taken  to  be  the  decision  of  such  board;  and  if  any 
member  of  such  board  shall  dissent  from  a  decision  of  the  board,  and  shall  desire 
to  protect  himself  against  any  consequences  which  may  result  from  such  decision, 
he  shall  state  his  dissent  in  writing,  and  deliver  the  same  to  the  clerk  of  such 
county,  who  shall  file  the  same  in  his  office. 

74.  All  the  statements  and  copies  of  statements  which  shall  be  produced  and 
laid  before  such  board  shall,  by  such  board,  be  delivered  to  the  clerk  of  such 
county,  and  shall  be  by  him  filed  in  his  office  as  official  papers. 

75.  The  statement  and  certificate,  which  shall  be  made  as  is  hereinbefore 
directed,  shall,  in  case  of  an  electiou  for  a  member  of  the  Senate,  members  of  the 
General  Assembly,  a  sheriff  and  coroners,  or  any  of  them,  be  in  the  following, 
or  like  form : 

"A  statement  of  the  result  of  an  election  held  in  the  county  of on  the 

day  in  November,  in  the  year  of  our  Lord  one  thousand  eight  hundred 

and ,  to  elect  a  member  of  the  Senate,  members  of  the  General  Assembly, 

a  sheriff  and  coroners  of  said  county,  made  by  the  board  of  county  canvassers 
for  said  county : 


Names  of  persons  voted 
for,  and  the  offices  de- 
signated for  each. 

*r 

Names  of  townships,  and  the  num- 
ber of  votes  given  for  each  per- 
son in  each  township. 

Whole  number  of 
votes    in    the 
county. 

Whole  number  of 
votes   received 
by  each  person. 

For    member    of 
Senate, 

For  members  of  As- 
sembly, 

For  sheriff, 

For  coroners, 

Number  of  names  on 
the   poll-book  of 
each  township, 

Number  of  ballots 
rejected, 

*I  do  hereby  certify,  that  the  foregoing  is  atrue,  full,  and  correct  statement  p229 
of  the  result  of  the  election  above  mentioned,  as  the  same  is  exhibited  by  the  L 
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statements  produced  and  laid  before  the  board  of  county  canvassers,  according  to 
law,  aud  that  the  same  exhibits  the  number  of  the  names  of  the  voters  in  the  poll- 
books  of  the  townships,  respectively,  and  of  the  ballots  rejected,  the  whole  num- 
ber of  the  names  of  the  voters  in  the  poll-books  of  the  several  townships,  the 
name  of  each  person  for  whom  any  vote  or  votes  were  given,  the  number  of  votes 
given  for  each  person  in  each  township,  and  the  whole  number  of  votes  given  for 
each  person  for  each  office  designated  for  him,  as  they  appear  by  the  statements 
so  produced  and  laid  before  the  said  board. 

In  witness  whereof,  I  have  hereunto  set  my  hand,  this day  of ,  in  the 

year  of  our  Lord  one  thousand  eight  hundred  and , 

Chairman  of  the  board  of  canvassers. 
Attest. 

Clerk." 

And  the  blanks  in  the  form  above  given  shall  be  filled  up  to  conform  to  the 
facts  of  the  case ;  and  the  statement  and  certificate  which  shall  be  made  in  the 
case  of  an  election  of  member  or  members  of  the  House  of  Representatives  of  the 
United  States,  or  of  electors  of  president  and  vice  president  of  the  United  States, 
shall  be  in  a  form  similar  to  that  above  given,  as  far  as  the  nature  of  the  election 
will  admit. 

*r6.  The  board  of  county  canvassers,  in  case  the  election  shall  have  been  held 
for  a  member  of  the  Senate  and  members  of  the  General  Assembly,  a  sheriff  and 
coroners,  or  for  any  such  officer,  shall  proceed  to  determine  the  person  or  persons 
who  shall  by  the  greatest  number  of  votes,  have  been  duly  elected  to  the  office  or 
offices  for  which  he  or  they  shall  have  been  designated,  as  is  hereinbefore  directed  ; 
and  thereupon  such  board  shall  make  a  statement  of  their  determination,  which 
shall  be  certified  to  be  true  and  correct,  by  a  certificate  which  shall  be  appended  to 
the  same,  and  signed  by  the  chairman  of  such  board,  with  his  own  hand,  in  the 
presence  of  the  clerk  of  such  board ;  and  the  clerk  of  such  board  shall  attest  the 
signing  of  the  same  by  such  chairman,  by  signing  his  name  thereto,  with  his  own 
hand ;  and  the  statement  of  such  determination,  and  the  certificate  thereto,  so 
made  and  subscribed,  shall  be  annexed  to  the  statement  which  shall  have  been 
made,  certified,  and  subscribed,  as  hereinbefore  directed,  and  shall  be  delivered 
therewith  to  the  clerk  of  the  county,  and  shall  by  him  be  filed  in  his  office  as  an 
official  paper. 

*7l.  The  statement  of  the  determination  of  such  board,  in  case  of  a  stated  elec- 
tion for  a  member  of  the  Senate,  members  of  the  General  Assembly,  a  sheriff  and 
coroners,  shall  be  in  the  following,  or  like  form: 

"A  statement  of  the  determination  of  the  board  of  county  canvassers  relative 

to  an  election  held  in  the  county  of on  the day  of  November,  in  the 

year  of  our  Lord  one  thousand  eight  hundred  and ,  for  the  election  of  a  mem- 
ber of  the  Senate,  members  of  the  General  Assembly  of  this  state,  and  a  sheriff 
and  coroners  for  said  county,  for  the  ensuing  year: 

The  said  board  do  determine  that,  at  the  said  election, was  duly  elected 

a  member  of  the  Senate  of  this  state ;  were  duly  elected  members  of  the 

General  Assembly;  was  duly  elected  sheriff,  and  • were  duly  elected 

coroners  for  said  county. 

I  do  certify  that  the  foregoing  is  a  true,  full,  and  correct  statement  of  the  de- 
termination of  the  board  of  canvassers  therein  mentioned. 

In  witness  whereof,  I  have  hereunto  set  my  hand  this day  of  November,  in 

the  year  of  our  Lord  one  thousand  eight  hundred  and . 

Chairman  of  the  board  of  canvassers. 
Attest. 

Clerk." 


230*] 


*And  in  case  of  a  special  election  to  fill  a  vacancy  or  vacancies  in  the 
Senate  or  General  Assembly,  or  in  the  office  of  sheriff,  the  statement  of 
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the  determination  of  such  board,  and  the  certificate  thereof,  shall  be  in  a  form 
similar  to  that  above  given,  as  far  as  the  nature  of  the  case  will  admit.   (See  133.) 

78.  The  board  of  county  canvassers,  in  the  case  of  an  election  for  a  member  of 
the  Senate,  members  of  the  General  Assembly,  a  sheriff  and  coroners,  or  any  of 
them,  for  any  county,  shall  make  the  statement  of  the  result  thereof,  and  their 
determination  as  to  the  person  or  persons  who  shall  be  elected  therein;  and  in  all 
other  cases  shall  make  the  statement  of  the  result  of  the  election  in  such  county 
upon,  and  only  upon,  the  statements  which  shall  be  produced  and  laid  before  the 
board,  as  directed  in  this  act,  by  the  members  thereof,  respectively,  to  whom  such 
statements  shall  have  been  delivered,  and  the  statements  and  copies  of  statements 
which  shall  be  produced  and  laid  before  them  by  the  clerk  of  such  county,  as  is 
hereinbefore  directed. 

79.  The  clerk  of  such  county  shall  make  as  many  copies  of  the  statement  of 
the  determination  of  such  board,  and  the  certificate  appended  thereto,  in  the  case 
of  an  election  for  a  member  of  the  Senate,  members  of  the  General  Assembly,  a 
sheriff  and  coroners,  or  any  of  them,  as  there  shall  be  persons  declared  to  be 
elected,  and  shall  certify  such  copies  to  be  true,  full,  and  correct,  by  a  certificate 
appended  to  each  of  them,  and  shall  sign  his  name  thereto  with  his  own  hand, 
and  affix  thereto  the  seal  of  the  county,  and  shall  without  delay  deliver  one  of  the 
same  to  each  person  who  shall  be  so  elected. 

80.  The  clerk  of  such  county  shall  make  out  a  copy  of  such  statement  of  the 
determination  of  such  board,  and  the  certificate  appended  thereto,  and  certify 
the  same  in  the  manner  directed  in  the  preceding  section  of  this  act,  enclose 
and  seal  up  the  same,  and  transmit  the  same,  so  enclosed  and  sealed  up,  to  the 
secretary  of  this  state,  at  Trenton,  within  five  days  next  after  the  meeting  of  such 
board  ;  and  the  said  secretary  shall  file  the  same  in  his  office  as  an  official  paper. 

81.  When  any  person  who  shall  at  any  such  election  have  been  elected  to  the 
office  of  sheriff  or  coroner,  shall  produce  before  the  governor,  such  a  certified  copy 
as  is  above  mentioned,  to  which  there  shall  be  added  the  certificate  of  six  free- 
holders of  the  county  in  which  such  election  shall  have  been  held,  certifying  that 
such  person  has  been  so  elected,  the  governor  shall  forthwith  commission  such 
person  as  such  sheriff  or  coroner;  and  the  certificate  of  such  freeholders  shall  be 
in  the  following,  or  like  form : 

"We, six  freeholders  of  the  county  of ,  do  hereby  certify,  that 

is  duly  elected of  the  said  county  for  the  ensuing  year. 

In  witness  whereof,  we  have  hereunto  set  our  hands,  respectively,  this 

day  of ,  in  the  year  of  our  Lord  one  thousand  eight  hundred  and :" 

Provided  always,  that  nothing  in  this  section  contained  shall  be  construed  to 
render  unnecessary  the  certificate  of  the  judges  of  the  court  of  common  pleas, 
required  by  "An  act  concerning  sheriffs." 

82.  In  case  of  any  election  for  one  or  more  members  of  the  House  of  Repre- 
sentatives, or  for  members  of  the  House  of  Representatives  and  electors  of  presi- 
dent and  vice  president,  or  governor,,  if  it  shall  so  happen  that  the  secretary  of 
state  shall  not,  on  or  before  the  seventh  day  after  the  time  appointed  for  the  meet- 
ing of  the  board  of  cauvassers  in  the  several  counties,  have  received  the  statements 
of  the  result  of  such  election  in  every  county,  which  are  hereinbefore  directed  to 
be  delivered  or  transmitted  to  him  by  the  chairman  of  such  board,  such  secretary 
shall  forthwith,  by  a  special  messenger  or  otherwise,  obtain  such  statement  or 
statements  as  are  deficient,  and  for  this  purpose  the  original  statement  directed 
to  be  filed  by  the  clerk  of  the  county  in  which  such  statement  shall  have  been 
made,  shall  be  sufficient;  and  whenever  and  so  soon  as  such  secretary  shall  re- 
ceive or  obtain  any  statement  of  the  result  of  such  election  in  any  county,  in  the 
manner  hereinbefore  provided  for,  he  shall  ascertain  whether  or  not  such  state- 
ment includes  the  statement  of  the  result  of  such  election  in  every  township  of 
such  county ;  and  if  it  shall  appear  to  him  that  the  statement  of  the  result  of 
such  election  in  any  such  township  is  not  exhibited  by  or  included  in  the  state- 
ment of  *the  result  of  such  election  in  such  county,  he  shall  forthwith  ascer-  r^oqi 
tain  whether  or  not  a  copy  of  the  statement  of  the  result  of  such  election  L 


250  ELECTIONS. 

in  such  township  has  been  received  in  his  office,  as  provided  for  by  this  act ;  and  if 
it  shall  appear  to  him  that  such  copy  has  not  been  so  received,  he  shall  forthwith, 
by  a  special  messenger  or  otherwise,  obtain  such  copy,  and  for  this  purpose  the 
original  statement  directed  to  be  filed  by  the  clerk  of  such  county,  or  the  copy 
thereof,  directed  to  be  filed  by  the  clerk  of  such  township,  shall  be  sufficient;  and 
such  secretary  shall,  on  the  twenty-first  day  next  after  the  day  of  such  election, 
produce  and  lay  before  the  board  of  state  canvassers  all  such  statements  and 
copies  as  shall  relate  to  such  election,  which  shall  have  been  received  or  obtained 
by  him  as  hereinbefore  provided  for. 

83.  It  shall  be  the  duty  of  the  governor  to  attend  at  Trenton  on  the  twenty- 
first  day  next  after  the  day  of  such  election,  and  to  summon  to  attend  him,  on 
that  day,  four  or  more  of  the  members  of  the  Senate,  for  the  purpose  of  canvass- 
ing and  estimating  the  votes  given  for  each  person  for  whom  any  vote  or  votes 
shall  have  been  given  for  any  office  or  offices  to  be  filled  at  such  election,  and  of 
determining  and  declaring  the  person  or  persons  who  shall,  by  the  greatest 
number  of  votes,  have  been  duly  elected  to  such  office  or  offices;  and  it  shall  be 
the  duty  of  such  members  of  the  Senate  as  shall  be  summoned,  to  attend  at 
Trenton  on  that  day  for  that  purpose.     (See  134.) 

84.  For  the  purpose  of  canvassing  and  estimating  the  votes  as  above  mentioned, 
and  of  determining  and  declaring  the  person  or  persons  who  shall  have  been 
elected  at  such  election,  the  governor  and  the  members  of  the  Senate,  who  shall 
have  been  summoned  as  aforesaid,  shall  meet  in  the  chamber  of  the  Senate,  or 
some  other  convenient  place  at  Trenton,  at  the  hour  of  two  o'clock  in  the  after- 
noon of  the  day  appointed  for  that  purpose,  and  shall  constitute  a  board  of  state 
canvassers;  and  the  governor  shall  be  the  chairman  thereof,  and  the  secretary 
of  this  state  shall  be  the  clerk  thereof. 

85.  The  chairmau  of  such  board,  as  soon  as  the  same  shall  have  met,  shall 
administer  to  each  member  thereof,  and  each  member  thereof  shall  take  an  oath 
or  affirmation  in  the  following  form  : 

"  You  do  swear  (or  affirm,  as  the  case  may  be),  that  you  will  faithfully  and 
impartially  execute  the  duties  of  a  member  of  this  board  according  to  law ;"  and 
thereupon  one  of  the  members  of  such  board,  to  be  appointed  by  such  board  for 
that  purpose,  shall  administer  to  the  chairman  thereof,  an  oath  or  affirmation,  in 
the  same  form  as  that  which  shall  have  been  taken  by  the  other  members  of  such 
board. 

86.  If  the  secretary  of  state  shall  be  absent  at  such  meeting,  at  the  time  ap- 
pointed therefor,  such  board  shall  forthwith,  after  the  oaths  or  affirmations  shall 
have  been  administered  and  taken,  as  directed  in  the  preceding  section  of  this  act, 
proceed  to  appoint  a  fit  person  to  be  the  clerk  of  such  board ;  and  before  pro- 
ceeding to  canvass  and  estimate  the  votes,  the  chairman  of  such  board  shall 
administer  to  the  clerk  thereof,  and  such  clerk  shall  take  an  oath  or  affirmation 
in  the  following  form : 

"You  do  swear  (or  affirm,  as  the  case  may  be),  that  you  will  faithfully  execute 
the  duties  of  clerk  of  this  board." 

87.  Such  board  shall  consist  of  at  least  five  persons,  including  the  chairman 
thereof;  and  if  a  number  of  the  members  of  the  Senate  who  shall  have  been  sum- 
moned as  members  of  such  board,  sufficient  to  constitute  such  board,  shall  not 
attend  the  meeting  thereof,  it  shall  be  the  duty  of  the  governor  to  summon,  as 
members  of  such  board,  as  many  fit  persons,  who  shall  possess  the  qualifications 
required  for  members  of  the  Senate,  as  shall  be  necessary  to  complete  the  num- 
ber required  to  constitute  such  board. 

88.  As  soon  as  such  board  shall  have  been  organized,  and  the  members  and 
clerk  thereof  sworn  or  affirmed,  the  secretary  of  state  shall  produce  and  lay  before 
such  board  all  such  statements  and  copies  as  relate  to  such  election  which  he  shall 
have  received  or  obtained  ;  and  such  board  shall  then  forthwith  proceed  to  make 
a  statement  of  the  result  of  such  election  in  the  state,  which  statement  shall  con- 
*9^9T  *iam  tae  wa°le  number  of  the  names  of  the  voters  in  all  the  poll-books 

J  in  the  state,  the  names  of  all  the  persons  for  whom  any  vote  or  votes 
shall  have  been  given  for  any  office  or  offices  to  be  filled  at  such  election,  and 
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the  whole  number  of  the  votes  which  shall  have  been  given  to  each  person  for 
any  such  office  or  offices,  mentioning  the  office  or  offices  for  which  each  person 
shall  have  been  designated,  and  shall  contain  the  name  of  each  county,  the  num- 
ber of  names  in  the  poll-books  in  the  counties  respectively,  the  number  of  votes 
given  for  each  person  in  each  county  for  any  such  office  or  offices ;  and  in  such 
statement  the  name  of  each  person  for  whom  any  vote  or  votes  shall  have  been 
given,  the  whole  number  of  votes  given  for  each  person,  and  the  name  of  each 
county,  shall  be  in  words  written  at  full  length;  and  the  whole  number  of  the 
names  of  the  voters  in  all  the  poll-books  in  the  state,  the  number  of  the  names 
in  the  poll-books  in  the  counties  respectively,  and  the  number  of  votes  given  for 
each  person  in  each  county,  may  be  in  figures,  and  such  statement  shall  be  certi- 
fied to  be  true  and  correct,  by  a  certificate  which  shall  be  appended  to  the  same  ; 
and  the  chairman  of  such  board  shall  sign  his  name  thereto  with  his  own  hand, 
in  the  presence  of  the  clerk  of  the  board,  and  such  clerk  shall  attest  the  signing 
of  the  same  by  such  chairman,  by  signing  his  name  thereto  with  his  own  hand; 
and  the  statement,  and  certificate  appended  thereto,  which  shall  be  made  as 
above  directed,  shall  be  made  in  a  form  similar  to  that  given  in  the  seventy-fifth 
section  of  this  act,  as  far  as  the  nature  of  such  election  will  admit;  and  when 
the  statement  and  certificate  above  mentioned  shall  have  been  made  and  sub- 
scribed, such  board  shall  proceed  to  determine  the  person  or  persons  who  shall, 
by  the  greatest  number  of  votes,  have  been  duly  elected  to  the  office  or  offices  for 
which  he  or  they  shall  have  been  designated,  and  thereupon  such  board  shall  make 
a  statement  of  their  determination,  and  such  statement  shall  be  certified  to  be 
true  and  correct  by  a  certificate,  which  shall  be  appended  to  the  same;  and  the 
chairman  of  such  board  shall  sign  his  name  thereto  with  his  own  hand,  in  the 
presence  of  the  clerk  thereof,  and  such  clerk  shall  attest  the  signing  of  the  same 
by  such  chairman,  by  signing  his  name  thereto  with  his  own  hand ;  and  the 
statement  of  such  determination,  and  the  certificate  appended  thereto,  so  made 
and  subscribed,  shall  be  made  in  a  form  similar  to  that  given  in  the  seventy- 
seventh  section  of  this  act,  as  far  as  the  nature  of  such  election  will  admit,  and 
shall  be  annexed  to  the  statement  of  the  result  of  such  election,  and  the  certifi- 
cate appended  thereto,  so  made  and  subscribed  as  above  mentioned ;  and  both 
of  such  statements  and  certificates  shall  forthwith,  after  the  completion  of  the 
same,  be  delivered  to  the  secretary  of  state,  who  shall,  as  soon  as  the  same  shall 
be  delivered  to  him,  file  the  same  in  his  office  as  official  papers. 

89.  If  the  secretary  of  state  shall  neglect  to  produce  and  lay  before  such  board 
all  such  statements  and  copies  as  shall  have  been  received  or  obtained  by  him, 
or  shall  withhold  any  such  statement  or  copy,  the  chairman  of  such  board  shall 
forthwith  summon  such  secretary  to  appear  before  such  board,  to  produce  and 
lay  before  the  board  such  statement  or  copy  as  he  shall  have  neglected  to  pro- 
duce and  lay  before  such  board,  or  shall  have  withheld,  and  thereupon  such 
secretary  shall  forthwith  produce  and  lay  the  same  before  such  board. 

90.  Such  board  shall  make  the  statement  of  the  result  of  such  election  in  the 
state,  and  their  determination  as  to  the  person  or  persons  who  shall  have  been 
elected  therein,  upon,  and  only  upon,  the  statements  of  the  result  of  such  election, 
or  the  copies  of  such  statements  which  shall  have  been  made  by  the  board  of 
county  canvassers  in  the  several  counties,  and  produced  and  laid  before  such 
board  :  Provided,  that  if  it  shall  appear,  by  any  such  statement  from  any  county, 
that  the  statement  of  the  result  of  such  election  in  any  township  of  such  county 
is  not  exhibited  by  or  included  in  such  statement,  such  board  shall  give  full  force 
and  effect  to  the  statement  of  the  result  of  such  election  in  such  township,  or  the 
copy  of  such  statement,  which  shall  be  produced  and  laid  before  such  board  by 
the  secretary  of  state,  as  is  hereinbefore  directed. 

91.  The  proceedings  of  such  board  shall  be  open  and  public,  and  the  decision 
of  a  majority  of  the  members  thereof  shall  be  deemed  and  taken  to  be  the  decision 
thereof;  and  if  any  member  of  such  board  shall  dissent  from  such  decision,  and 
*shall  desire  to  protect  himself  against  any  consequences  which  may  result 


from  such  decision,  he  shall  state  his  dissent  in  writing,  and  deliver  the 
same  to  the  secretary  of  state,  who  shall  file  the  same  in  his  office. 
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92.  All  the  statements  and  copies  of  statements  which  shall  have  been  pro- 
duced and  laid  before  such  board,  shall  be  delivered  to  the  secretary  of  state,  and 
be  by  him  filed  in  his  office  as  official  papers. 

93.  The  secretary  of  state  shall  make  as  many  copies  of  the  statement  of  the 
determination  of  such  board,  and  the  certificate  thereto,  as  there  shall  be  persons 
thereby  declared  to  be  elected,  and  shall  certify  such  copies  to  be  true,  full,  and 
correct,  by  a  certificate  appended  to  each  of  them,  and  shall  sign  his  name  thereto 
with  his  own  hand,  and  affix  thereto  the  seal  of  the  state,  and  shall,  without  delay, 
deliver  one  of  the  same  to  each  of  the  persons  who  shall  be  so  elected. 

94.  In  case  of  an  election  for  one  or  more  members  of  the  House  of  Repre- 
sentatives, the  secretary  of  state  shall  prepare  a  general  certificate  of  the  election 
of  such  member  or  members,  aud  lay  the  same  before  the  governor,  who  shall 
sign  his  name  thereto  with  his  own  hand,  in  the  presence  of  such  secretary;  and 
such  secretary  shall  attest  the  signing  of  the  same  by  the  governor,  by  signing 
his  name  thereto  with  his  own  hand,  and  shall  thereupon  affix  the  seal  of  the 
state  thereto,  aud  transmit  the  same  forthwith  to  the  clerk  of  the  said  House  of 
Representatives,  if  they  shall  then  be  in  session,  and  if  not  in  session,  then  at 
their  first  meeting;  and  in  case  of  an  election  for  electors  of  president  and  vice 
president  of  the  United  States,  such  secretary  shall  prepare  a  general  certificate 
of  the  election  of  such  electors,  and  lay  the  same  before  the  governor,  who  shall 
sign  his  name  thereto  with  his  own  hand,  in  the  presence  of  such  secretary ;  and 
sucli  secretary  shall  attest  the  signing  of  the  same  by  the  governor,  by  signing  his 
name  thereto  with  his  own  hand,  and  shall  thereupon  affix  the  seal  of  the  state 
thereto,  and  deliver  the  same  to  the  president  of  the  college  of  electors  of  this 
state,  on  the  day  and  at  the  time  and  place  appointed  for  the  meeting  of  such 
college. 

95.  The  governor,  and  four  or  more  members  of  the  senate,  to  be  summoned  by 
him,  shall  constitute  a  board  of  state  canvassers,  for  the  purpose  of  estimating  the 
votes  given  for  governor;  and  the  provisions  of  the  eighty-second,  eighty-third, 
eighty-fourth,  eighty-fifth,  eighty-sixth,  eighty-seventh,  eighty-eighth,  eighty- 
ninth,  ninetieth,  ninety-first,  and  ninety-second  sections  of  this  act  shall  extend 
to  the  canvass  of  the  votes  for  the  office  of  governor;  and  the  secretary  of  state 
shall  make  out  a  copy  of  the  statement  of  the  determination  of  the  board,  and 
certify  the  same,  agreeably  to  the  provisions  of  the  ninety-third  section  of  this 
act,  and  shall  without  delay  deliver  the  same  to  the  person  thereby  declared  to 
be  elected. 

96.  The  Senate  and  General  Assembly  shall  convene  and  hold  their  sessions 
in  the  state-house  at  Trenton;  and  in  the  organization  of  each  house,  the  certi- 
fied copies  of  the  statements  of  determination  made  under  the  direction  of  the 
seventy-ninth  sectiou  of  this  act,  shall  be  deemed  and  taken  to  be  prima  facie 
evidence  of  the  right  of  the  persons  therein  mentioned  to  seats  in  the  houses, 
respectively,  to  which  they  shall  have  been  so  determined  to  be  elected. 

97.  The  electors  of  president  and  vice  president  shall  convene  in  the  state-house 
at  Trenton,  on  the  day  appointed  by  Congress  for  that  purpose,  and  constitute  an 
electoral  college,  at  the  hour  of  three  o'clock  in  the  afternoon  of  that  day,  and, 
after  choosing  a  president  and  secretary  from  their  own  body,  shall  proceed  to 
perform  the  duties  required  of  them  by  the  constitution  and  laws  of  the  United 
States. 

98.  The  clerk  or  judge  of  election  of  any  township,  the  clerk  or  chairman  of 
the  board  of  canvassers  of  any  county,  or  any  other  person  who  shall  be  in  pos- 
session of  any  statement,  or  copy  of  any  statement,  which  shall  have  been  made 
and  subscribed  under  the  provisions  of  this  act,  shall  forthwith,  on  application 
by  any  messenger  who  shall  have  been  despatched  for  the  same  by  the  secretary 
of  state,  deliver  to  such  messenger  such  statement  or  copy ;  and  the  clerk  or 
judge  of  election  of  any  township,  or  any  other  person  who  shall  be  in  possession 
*<><ui  °^  any  Statement,  or  copy  of  any  statement,  which  shall  have  been  made 

-'  aud  subscribed  under  the  provisions  of  this  act,  shall  forthwith,  on  appli- 
cation by  any  messenger  who  shall  have  been  despatched  for  the  same  by  the 
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clerk  of  such  county,  deliver  to  such  messenger  such  statement  or  copy;  and  such 
messenger,  in  either  case,  shall  be  commissioned  as  such  in  writing,  under  the  hand 
and  official  seal  of  the  officers  by  whom  he  shall  have  been  despatched,  and  shall 
exhibit  his  commission  to  the  person  to  whom  he  shall  apply  for  such  statement 
or  copy  ;  and  when  he  shall  have  obtained  such  statement  or  copy,  shall  forthwith 
deliver  the  same  to  the  officer  who  sl&ill  have  despatched  him. 

99.  The  board  of  election  in  each  township,  the  board  of  county  canvassers  in 
each  county,  and  the  board  of  state  canvassers,  shall,  respectively,  possess  full 
power  and  authority  to  maintain  regularity  and  order,  and  to  enforce  obedience 
to  their  lawful  commands  during  their  sessions,  respectively;  and  if  any  person 
shall  refuse  to  obey  the  lawful  command  of  any  such  board,  or,  by  disorderly 
conduct  in  their  hearing  or  presence,  shall  interrupt  or  disturb  their  proceedings, 
they  may,  by  an  order  in  writing,  signed  by  the  chairman,  and  attested  by  the 
clerk  of  such  board,  commit  the  person  so  offending  to  the  common  jail  of  the 
county  in  which  they  shall  have  met,  for  a  period  not  exceeding  thirty  days ;  and 
such  order  shall  be  executed  by  any  sheriff  or  constable  to  whom  the  same  shall 
be  delivered,  or,  if  a  sheriff  or  constable  shall  not  be  present,  or  refuse  to  act,  by 
any  other  person  who  shall  be  deputed  by  such  board  in  writing ;  and  the  keeper 
of  such  jail  shall  receive  the  person  so  committed,  and  safely  keep  him  for  such 
time  as  shall  be  mentioned  in  the  commitment. 

100.  If  any  person  shall  intend  to  contest  the  right  of  any  person  who  shall 
have  been  declared,  at  any  such  election,  to  be  duly  elected  a  member  of  the 
Senate,  a  member  of  the  General  Assembly,  or  a  member  of  the  House  of  Repre- 
sentatives of  the  United  States,  to  a  seat  in  the  house  of  which  he  shall  have 
been  declared  to  be  elected  a  member,  the  person  so  intending  shall,  within 
thirty  days  next  after  the  day  of  such  election,  give  notice  in  writing  of  such 
intention  to  the  person  whose  seat  he  shall  intend  to  contest;  which  notice  shall 
be  delivered  to  such  person,  or  shall  be  left  open  at  his  usual  place  of  residence, 
with  one  of  the  family  above  the  age  of  fourteen  years ;  and  such  notice  shall 
particularly  set  forth  the  ground  or  grounds  on  which  such  seat  will  be  contested. 

101.  The  judges  of  the  court  of  common  pleas,  the  commissioners  to  take  bail 
and  affidavits  in  the  supreme  court,  and  the  masters  in  chancery,  respectively, 
shall  have  power,  and  are  hereby  required,  at  any  time,  on  application  to  them 
by  any  person  who  shall  intend  to  contest  the  right  of  any  person  to  a  seat  as 
above  mentioned,  or  whose  right  to  a  seat  shall  be  coutested,  to  issue  a  subpoena 
or  subpoenas  to  any  person  or  persons  whose  testimony  the  person  so  applying 
shall  be  desirous  to  take,  and  to  appoint  some  time,  not  less  than  ten  nor  more 
than  twenty  days  after  such  application  shall  be  made  to  him,  and  some  place 
for  the  examination  of  such  person  or  persons :  Provided,  that  no  officer  shall 
issue  any  such  subpoena  or  appoint  such  time,  unless  he  shall  be  satisfied  that 
such  notice  has  been  given  as  is  directed  in  the  preceding  section  of  this  act. 

102.  When  such  time  and  place  shall  have  been  appointed,  the  person  who 
shall  have  made  such  application  shall  forthwith  give  at  least  eight  clays'  notice 
of  such  time  and  place,  and  of  the  name  of  the  officer  who  is  to  take  the  testi- 
mony, to  the  opposite  party;  which  notice  shall  be  in  writing,  and  shall  contain 
the  name  or  names  of  the  witness  or  witnesses  intended  to  be  examined,  and 
shall  be  given  in  the  same  manner  as  the  notice  mentioned  in  the  one  hundredth 
section  of  this  act  is  directed  to  be  given. 

103.  At  the  time  and  place  which  shall  have  been  so  appointed,  the  officer 
appointing  them  shall  attend  and  take  the  deposition  or  depositions  of  such  per- 
son or  persons  as  shall  appear  before  him  ;  which  deposition  or  depositions  shall 
be  taken  in  writing,  and  shall  be  in  the  handwriting  of  such  officer,  or  of  the  per- 
son or  persons  respectively,  who  shall  be  examined,  and  shall  be  signed  by  the 
person  or  persons  respectively,  who  shall  be  examined  :  Provided,  that  such 


officer  shall  not  proceed  to  take  the  testimony  of  any  person,  unless  he 
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*shall  be  satisfied  that  such  notice  has  been  given  as  is  hereinbefore 
directed,  and  that  he  shall  take  the  testimony  of  no  other  person  than  such  as 
shall  be  mentioned  in  such  notice ;  and  that  no  testimony  shall  be  taken  which 


254  ELECTIONS. 

shall  not  relate  to  some  ground  of  contest  specified  in  the  notice  which  shall 
have  been  given,  as  is  hereinbefore  directed. 

104.  The  officer  who  shall  take  any  such  deposition  or  depositions,  shall  certify 
the  same  under  his  hand,  and  shall  enclose,  seal  up,  and  transmit  or  deliver  the 
same,  in  case  the  intended  contest  shall  relate  to  a  seat  in  the  Senate,  to  the  pre- 
sident of  that  body;  in  case  it  shall  relate  to  a  seat  in  the  General  Assembly, 
then  to  the  speaker  of  that  body;  and  in  case  it  shall  relate  to  a  seat  in  the 
House  of  Representatives  of  the  United  States,  then  to  the  speaker  of  that  body. 

105.  It  shall  be  the  duty  of  every  person  upon  whom  a  subpoena,  issued  under 
and  by  virtue  of  this  act,  shall  have  been  served,  and  to  whom  the  lawful  fees 
shall  have  been  paid  or  tendered,  to  obey  the  command  of  such  subpoena,  under 
the  penalty  of  fifty  dollars,  to  be  sued  for  and  recovered,  with  costs,  in  an  action 
of  debt,  before  any  court  of  competent  jurisdiction,  by  the  person  on  whose  appli- 
cation such  subpoena  shall  have  been  issued:  Provided  always,  that  no  person 
shall,  in  any  case,  be  required  to  attend  any  such  examination  as  a  witness  out 
of  the  county  in  which  he  resides. 

106.  No  person  shall  make,  lay,  or  deposit  any  bet,  wager,  or  stake,  to  be 
decided  by  the  result  of  any  such  election,  by  the  election  or  defeat  of  one  or 
more  persons  at  such  election,  or  by  any  contingency  connected  with  or  growing 
out  of  any  such  election ;  and  all  contracts  for  or  on  account  of  any  money,  pro- 
perty, or  thing  in  action,  so  bet,  wagered,  or  staked,  shall  be  void;  and  any  per- 
son who  shall  pay,  deliver,  or  deposit  any  money,  property,  or  thing  in  action 
upon  the  event  of  any  bet,  wager,  or  stake,  prohibited  by  this  section,  may  sue 
for  and  recover  the  same  of  the  winner  or  winners,  or  person  or  persons,  to  whom 
the  same,  or  any  part  thereof,  shall  have  been  paid  or  delivered,  or  with  whom 
the  same,  or  any  part  thereof,  shall  have  been  deposited,  whether  he  or  they  shall 
have  been  a  stakeholder  or  stakeholders,  or  other  person  or  persons,  whether  or 
not  the  same  shall  have  been  paid  over  by  such  stakeholder,  or  whether  or  not 
such  bet,  wager,  or  stake  shall  have  been  lost. 

107.  If  any  person  shall  be  guilty  of  wilful  and  corrupt  false  swearing  or 
affirming,  or  by  any  means  shall  wilfully  and  corruptly  suborn  or  procure  any 
person  to  swear  or  affirm  falsely  as  aforesaid,  in  taking  any  oath,  affirmation,  or 
deposition  prescribed  or  authorized  by  this  act,  he  shall  be  deemed  and  taken 
to  be  guilty  of  a  high  misdemeanor,  and  on  conviction  thereof,  shall  be  punished 
by  fine  or  imprisonment  at  hard  labor,  or  both,  at  the  discretion  of  the  court 
before  which  such  conviction  shall  be  had,  and  be  deemed  and  taken  to  be  an 
incompetent  witness  thereafter  for  any  purpose  within  this  state,  until  such  time 
as  the  judgment  of  such  court,  given  against  him  therefor,  shall  be  reversed : 
Provided,  that  in  no  case  shall  such  fine  exceed  the  sum  of  eight  hundred  dol- 
lars, or  such  imprisonment  the  term  of  seven  years. 

108.  No  person  shall  in  any  way,  directly  or  indirectly,  offer,  promise,  procure, 
confer,  accept,  receive,  or  take  any  money,  property,  thing  in  action,  victuals, 
drink,  preferment,  or  other  consideration,  by  way  of  fee,  reward,  gift,  or  gratuity, 
for  giving,  or  refusing  to  give,  any  vote  in  any  such  election ;  nor  shall  any  per- 
son, at  any  such  election,  by  menace  or  other  corrupt  means  or  device,  directly  or 
indirectly  attempt  to  influence  any  person  in  giving,  or  refusing  to  give,  his  vote 
therein,  or  to  deter  or  dissuade  any  person  from  giving  his  vote  therein,  or  to 
disturb,  hinder,  persuade,  threaten,  or  intimidate  any  person  from  giving  his  vote 
therein  ;  nor  shall  any  person,  at  any  such  election,  knowingly  and  wilfully  make 
any  false  assertion  or  propagate  any  false  report  concerning  any  person  who  shall 
be  a  candidate  thereat,  which  shall  have  a  tendency  to  prevent  his  election,  or 
with  a  view  thereto;  nor  shall  any  officer  or  other  person  summon,  call  out,  or 
request  any  company  or  body  of  militia  to  appear,  parade,  or  exercise  on  the  day 
of  any  such  election,  except  in  case  of  invasion  or  insurrection. 

109.  If  any  person  shall  be  guilty  of  any  act  forbidden  or  declared  to  be 
♦unlawful  by  the  preceding  section  of  this  act,  he  shall  be  deemed  and  taken 
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to  be  guilty  of  a  misdemeanor,  and  on  conviction  thereof  shall  be  punished 


by  fine  or  imprisonment,  or  both,  at  the  discretion  of  the  court  before  which  such 
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conviction  shall  be  had:  Provided,  that  in  no  case  shall  such  fine  exceed  the 
sum  of  two  hundred  and  fifty  dollars,  or  such  imprisonment  the  term  of  six 
months. 

110.  If  any  person,  who  shall  have  voted  in  any  such  election  in  any  township, 
shall  oiler  himself  a  second  time  as  a  voter  in  the  same  or  any  other  township  in 
such  election,  he  shall  be  deemed  and  taken  to  be  gnilty  of  a  misdemeanor,  and 
on  conviction  thereof  shall  be  punished  by  fine  or  imprisonment  at  hard  labor, 
or  both,  at  the  discretion  of  the  court  before  which  such  conviction  shall  be  had : 
Provided,  that  in  no  case  shall  such  fine  exceed  the  sum  of  five  hundred  dollars, 
or  such  imprisonment  the  term  of  one  year. 

111.  If  any  judge  of  election  shall,  at  any  election  held  in  pursuance  of  this 
act,  knowingly  and  wilfully  receive,  or  assent  to  receive,  the  vote  of  any  person 
who  is  not  by  law  entitled  and  qualified  to  vote  at  such  election,  or  shall  wilfully 
and  designedly  make  or  sign  any  false  or  untrue  statement  or  certificate  of  the 
result  of  any  such  election,  or  suppress,  destroy,  withhold,  mutilate,  change,  or 
alter  any  such  statement  or  certificate,  or  any  copy  thereof,  made  in  pursuance  of 
this  act,  or  if  any  clerk  of  any  such  election  shall  knowingly  and  wilfully  make 
any  false  or  untrue  entry  in  any  poll-book,  or  sign  or  attest  any  false  or  untrue 
statement  or  certificate  of  the  result  of  any  such  election,  or  copy  thereof,  or  shall, 
in  canvassing  and  estimating  the  votes  received  at  any  such  election,  wilfully  and 
corruptly  write  any  figure  or  mark  opposite  the  name  of  any  person  voted  for  at 
such  election,  or  refuse  or  omit  to  write  any  such  figure  or  mark,  when  he  is  by 
this  act  required  so  to  do,  or  if  any  judge  of  election,  who  shall  be  appointed  to 
attend  any  meeting  of  the  board  of  county  canvassers,  shall  corruptly  and  without 
sufficient  excuse  refuse  or  omit  to  attend  such  meeting  at  the  time  and  place 
appointed  therefor,  or  shall  corruptly  and  without  sufficient  excuse  omit  or  refuse 
to  produce  and  lay  before  the  said  board,  or  to  deliver  or  transmit  to  the  clerk 
of  such  county,  within  the  time  by  this  act  prescribed,  the  statement  of  the  result 
of  any  such  election,  which  shall  have  been  delivered  to  him  to  be  produced  and 
laid  before  such  board,  every  person  so  offending,  his  aiders,  procurers,  and  abet- 
tors, shall  be  deemed  and  taken  to  be  guilty  of  a  misdemeanor,  and  on  conviction 
thereof  shall  be  punished  by  a  fine  not  exceeding  five  hundred  dollars,  or  impri- 
sonment at  hard  labor  for  any  term  not  exceeding  two  years,  or  both. 

112.  If  any  person  shall  rob  or  plunder  any  election-box,  or  unlawfully  and  by 
stealth  or  violence  take  therefrom  any  ballot,  ticket,  or  other  paper,  or  exchange, 
alter,  or  destroy  any  ballot  or  ticket  contained  therein,  or  if  any  person,  other  than 
the  clerk  of  any  county  or  the  secretary  of  state,  shall  wilfully  and  corruptly  sup- 
press, withhold,  mutilate,  destroy,  alter,  or  change  any  return,  statement,  or  cer- 
tificate, or  any  copy  thereof,  which  shall  have  been  made  in  pursuance  of  this  act, 
and  delivered  to  him  to  be  filed,  or  which  shall  have  been  intrusted  or  delivered 
to  him  to  be  delivered  or  transmitted  to  any  other  person  or  persons  in  pursuance 
of  this  act,  every  such  person,  his  aiders,  procurers,  and  abettors,  shall  be  deemed 
and  taken  to  be  guilty  of  a  misdemeanor,  and  on  conviction  thereof  shall  be  pun- 
ished by  a  fine  not  exceeding  five  hundred  dollars,  or  by  imprisonment  at  hard 
labor  for  any  term  not  exceeding  two  years,  or  both. 

113.  If  the  clerk  of  any  county  shall  wilfully  and  corruptly  suppress,  destroy, 
mutilate,  change,  or  alter  any  statement  or  certificate  of  the  result  of  any  election, 
or  any  copy  thereof,  made  in  pursuance  of  this  act,  which  shall  have  been  delivered 
to  or  received  by  him,  or  omit  or  refuse  to  produce  and  lay  the  same  before  the 
board  of  county  canvassers,  or  if  the  chairman  or  clerk  of  any  such  board  shall 
wilfully  and  knowingly  certify,  sign,  or  attest  any  false  or  untrue  statement  of  the 
result  of  any  election,  or  any  false  or  untrue  statement  of  the  determination  of  any 
such  board,  or  of  the  certificate  thereto,  or  shall  wilfully  and  corruptly  refuse  or 
omit  to  certify,  sign,  or  attest  any  such  certificate  which  he  is  by  this  act  required 
to  certify,  sign,  or  attest,  or  if  any  secretary  of  state  or  clerk  of  the  board  of  state 
canvassers  shall  wilfully  and  knowingly  certify,  sign,  or  attest  any  false  or  untrue 
♦statement  of  the  result  of  any  election,  or  any  false  or  untrue  statement  of  r^^on 
the  determination  of  any  such  board,  or  of  the  certificate  thereto,  or  shall  *- 


256  ELECTIONS. 

wilfully  and  corruptly  suppress,  destroy,  mutilate,  change,  or  alter  any  statement 
or  certificate  of  the  result  of  any  election,  or  any  copy  thereof,  made  in  pursuance 
of  this  act,  which  shall  have  been  delivered  to  or  received  by  him,  or  omit  or 
refuse  to  produce  and  lay  the  same  before  the  board  of  state  canvassers,  every 
such  person  so  offending,  his  aiders,  procurers,  or  abettors,  shall  be  deemed  and 
taken  to  be  guilty  of  a  misdemeanor,  and  on  conviction  thereof  shall  be  punished 
by  a  fine  not  exceeding  one  thousand  dollars,  or  by  imprisonment  at  hard  labor 
for  any  terra  not  exceeding  seven  years,  or  both. 

114.  For  the  purposes  of  this  act,  the  term  "township"  shall  be  construed  to 
include  every  city,  borough,  ward,  or  precinct  in  which  any  election  held  under 
this  act  is  or  shall  hereafter  be  by  law  directed  or  authorized  to  be  held,  and  the 
term  "governor"  shall  be  construed  to  mean  the  person  who  shall  for  the  time 
being  have  the  supreme  executive  power  of  this  state. 

1 1 5.  The  officers  named  in  this  section  shall  be  entitled  to  demand  and  receive, 
for  the  services  herein  mentioned,  the  fees  thereto  respectively  annexed,  and  no 
more,  to  he  paid  by  the  collectors  of  the  counties,  respectively,  in  which  such 
services  shall  be  performed  : 

The  clerk  of  each  township,  for  advertising  each  election,  one  dollar  and  fifty 
cents ; 

The  clerk  of  election,  for  each  day's  service,  two  dollars; 

Each  judge  of  election,  for  each  day's  service,  two  dollars; 

Each  member  of  any  board  of  county  canvassers,  for  each  day's  service,  two 
dollars ; 

For  mileage,  in  attending  any  such  board,  five  cents  for  every  mile,  out  and 
in,  to  be  computed  from  the  court-house  to  his  residence  ; 

The  clerk  of  each  county,  for  advertising  any  special  election,  two  dollars ; 

The  clerk  of  any  board  of  county  canvassers,  for  each  day's  service,  one  dollar 
and  fifty  cents.     (See  134.) 

116.  The  officers  and  persons  named  in  this  section  shall  be  entitled  to  demand 
and  receive,  for  the  services  herein  mentioned,  the  fees  thereto  respectively  annexed, 
and  no  more,  to  be  paid  by  the  person  for  whom  such  services  shall  be  performed  : 

The  judge,  commissioner,  or  master,  for  issuing  each  subpoena,  twenty  cents ; 

For  administering  each  oath  or  affirmation,  ten  cents; 

For  taking  depositions,  twenty  cents  for  each  folio ; 

The  person  who  shall  serve  any  subpoena,  for  each  subpoena,  twenty-five  cents  ; 

Each  witness,  for  each  day's  attendance,  fifty  cents. 

117.  The  officers  hereinafter  named  shall,  for  the  services  herein  mentioned, 
receive  the  fees  thereto  annexed,  to  wit:  the  secretary  of  state,  for  giving  to  the 
clerk  of  the  county  such  notice  of  an  election  as  is  required  by  the  fourth  and 
seventh  sections  of  this  act,  the  sum  of  fifty  cents  for  each  notice,  and  also  all 
postage  incurred  by  him,  if  any,  in  giving  such  notice,  to  be  paid  by  the  treasurer 
of  the  state ;  the  clerk  of  a  county,  for  making  out  and  transmitting  to  the  clerk 
of  each  township  a  copy  of  such  notice  received  from  the  secretary  of  state,  and 
also  for  giving  such  notice  as  is  required  by  the  fifth  section  of  this  act,  the  sum 
of  fifty  cents  for  each  notice  or  copy  of  notice,  together  with  all  postage,  if  any, 
necessarily  incurred  by  hira  in  transmitting  the  same,  to  be  paid  by  the  collectors 
of  the  counties,  respectively,  in  which  such  services  shall  be  performed. 

An  Act  relative  to  contested  elections  for  governor.     Revision — Approved  April  17,  1846. 

(R.  S.445.) 

118.  Sec.  1.  Any  person  intending  to  contest  the  election  of  governor,  shall, 
within  thirty  days  next  after  such  election,  give  notice  in  writing  to  the  person 
whose  election  he  intends  to  contest,  stating  such  intention,  and  setting  forth 
the  facts,  charges  and  specifications,  upon  which  he  means  to  rely ;  which  notice 
shall  be  delivered  to  such  person,  or  be  left  open  at  his  usual  place  of  residence, 
with  a  white  member  of  the  family  over  the  age  of  fourteen  years. 

*93R1       *U9-   Sec.  2.    The  said  contestant  shall  address  and  cause  to  be 

-•  delivered  to  the  president  of  the  Senate,  as  soon  as  that  body  shall  be 

organized  by  the  election  of  a  president,  a  petition  in  writing,  setting  forth  that 
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the  said  petitioner  intends  to  contest  the  said  election  of  governor,  and  the  facts, 
charges  and  specifications  upon  which  lie  means  to  rely,  and  praying  that  a  joint 
Committee  of  t he  two  houses  of  the  legislature  may  he  appointed  to  try  the  same; 
which  petition  shall  be  accompanied  by  the  affidavit  of  the  petitioner,  that  the 
facts,  matters  and  things  in  said  pel  ition  contained  are  true,  as  he  verily  believes ; 
and  shall  be  also  accompanied  by  due  proof  that  the  notice  mentioned  in  the 
preceding  section  has  been  given  as  is  therein  directed. 

1  l'O.  Sec.  3.  Upon  the  receipt  of  such  petition,  verification  and  proof,  the  said 
president  shall  immediately  give  information  thereof  to  both  houses  of  the  legis- 
lature, who  shall,  on  a  day  and  hour  to  be  agreed  upon  between  them,  not 
exceeding  ten  days  from  the  delivery  of  such  petition,  convene  in  the  senate 
chamber,  and  proceed  to  appoint  such  committee. 

121.  Sec.  4.  The  president  of  the  Senate  shall  preside  at  such  meeting;  the 
names  of  the  members  of  each  house  shall  be  called  over,  and  thereupon  the  names 
of  the  members  of  the  Senate  present  shall  be  written  on  distinct  pieces  of  paper, 
as  nearly  similar  as  may  be,  and  each  rolled  up  and  put  into  a  box  by  the  clerk 
of  the  Assembly,  and  after  being  shaken  and  intermixed,  shall  be  placed  on  the 
president's  table,  and  the  secretary  of  the  Senate  shall  then  draw  from  the  said 
box  the  papers  so  rolled  up,  and  deliver  them  singly  to  the  speaker  of  the  House 
of  Assembly,  who  shall  open  and  read  them  aloud  as  he  receives  them,  and  deliver 
them  singly  to  the  president  of  the  Senate,  who  shall  place  them  open  on  the  table ; 
and  the  clerk  of  the  house  shall  take  down  the  names  as  they  are  so  called,  in 
writing,  until  the  number  of  ten  names  be  drawn,  when  the  drawing  shall  cease; 
the  names  of  all  the  members  of  the  House  of  Assembly  who  are  present,  shall 
then  in  like  manner  be  written  on  similar  distinct  pieces  of  paper,  and  each  rolled 
up  and  put  into  a  box  by  the  secretary  of  the  Senate,  and  after  being  shaken  and 
intermixed,  shall  be  placed  on  the  president's  table ;  and  the  clerk  of  the  House 
shall  then  draw  from  the  said  box  the  papers  so  rolled  up,  and  deliver  them  singly 
to  the  president  of  the  Senate,  who  shall  open  and  read  them  aloud  as  he  receives 
them,  and  deliver  them  singly  to  the  speaker  of  the  House,  who  shall  place  them 
open  on  the  table,  and  the  secretary  of  the  Senate  shall  take  down  the  names  as 
they  are  so  called,  in  writing,  until  the  number  of  twenty-nine  names  shall  be 
drawn,  when  the  drawing  shall  cease. 

122.  Sec.  5.  When  the  names  often  members  of  the  Senate  and  twenty-nine 
members  of  the  House  of  Assembly,  shall  have  been  so  drawn,  a  list  of  the  mem- 
bers so  selected  shall  be  given  to  each  of  the  parties,  or  their  counsel,  who  shall 
immediately  withdraw  to  some  adjoining  room,  with  a  clerk  or  member  appointed 
by  the  joint  vote  of  the  members  present,  where  they  shall  proceed  alternately  to 
strike  off  the  names  upon  the  said  list,  the  contestant  striking  first,  until  the  num- 
ber shall  be  reduced  to  four  members  of  the  Senate  and  nine  members  of  the  House 
of  Assembly;  and  within  one  hour  from  the  time  of  so  withdrawing,  shall  deliver 
to  the  president  of  the  Senate,  the  names  of  the  said  thirteen  members  remaining 
on  the  list,  who  shall  constitute  a  committee  to  try  the  matter  in  controversy,  and 
shall  respectively  take  an  oath  or  affirmation,  to  be  administered  by  the  president 
of  the  Senate,  to  try  the  matter  of  the  petition,  and  to  give  true  judgment  thereon, 
according  to  evidence  ;  and  the  time  and  place  for  the  meeting  of  the  select  com- 
mittee so  appointed,  shall  then  be  directed  by  the  joint  vote  of  the  members  of 
both  houses,  which  shall  be  within  twenty-four  hours  of  the  appointment. 

123.  Sec.  6.  As  soon  as  the  lists  shall  have  been  delivered  to  the  parties  as 
aforesaid,  the  clerk  of  the  House  of  Assembly  shall  proceed  to  draw  out,  one  by 
one,  the  names  of  the  remaining  members  of  the  Senate  and  deliver  them  singly 
to  the  speaker  of  the  House,  who  shall  unfold  and  read  them  aloud ;  and  then  the 
secretary  of  the  Senate  shall  in  like  manner  draw  out  the  names  of  the  remaining 
members  of  the  House  of  Assembly,  and  deliver  them  singly  to  the  president  of 
the  Senate,  who  shall  unfold  and  read  them  aloud;  and  if  any  unfairness  or  mis- 
take *shall  be  discovered  therein,  then  the  whole  proceeding  shall  be  set  r*9oq 
aside,  and  the  business  be  renewed  in  manner  and  form  as  is  hereinbefore  **. 
directed. 

17 
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124.  Sec.  7.  The  committee  so  chosen  shall,  on  their  first  meeting,  elect  a 
chairman  from  among  themselves,  and  some  competent  person  as  clerk,  and  in 
case  of  the  sickness,  death,  resignation,  or  inability  to  act  of  either,  may  choose 
another  in  his  place;  and  in  case  of  the  refusal  or  inability  of  any  member  of 
the  committee  so  chosen  to  act,  the  committee  shall,  by  a  majority  of  votes,  fill 
such  vacancy  by  choosing  a  member  to  supply  his  place,  if  he  be  a  senator,  from 
the  Senate,  if  a  member  of  the  Assembly,  from  the  House  of  Assembly :  Pro- 
vided, that  no  member  who  was  stricken  from  the  list  of  names  drawn  shall  be 
eligible  to  be  chosen  :  And  provided,  that  such  vacancy  shall  be  filled  before  the 
committee  shall  have  entered  upon  the  hearing  of  the  case. 

125.  Sec.  8.  The  said  committee  shall  sit  from  day  to  day,  Sundays  excepted, 
and  attend  exclusively  to  the  business  before  them  until  they  shall  have  finally 
decided  the  case. 

126.  Sec.  9.  The  said  committee  shall  have  power  to  send  for  persons,  papers, 
and  records,  to  examine  all  witnesses  who  may  come  before  them,  upon  oath  or 
affirmation,  to  be  administered  by  the  chairman;  and  any  person  guilty  of  taking 
a  false  oath  or  affirmation  before  them,  or  of  procuring  another  to  do  so,  shall, 
upon  conviction,  be  liable  to  the  same  punishment  as  persons  convicted  of  per- 
jury are  liable  to  by  law. 

127.  Sec.  10.  All  determinations  of  the  said  committee  shall  be  by  a  majority 
of  votes ;  as  soon  as  the  said  committee  shall  have  determined  whether  the 
election  or  return  referred  to  them  is  legal  and  valid,  or  the  contrary,  and  who, 
if  any  one,  is  duly  elected  to  the  said  office  of  governor,  the  chairman  shall  make 
two  reports  thereof  in  writing,  one  of  which  he  shall  deliver  to  the  president  of 
the  Senate,  and  the  other  to  the  speaker  of  the  House  of  Assembly ;  which  re- 
ports shall  be  entered  on  the  journals  of  the  respective  houses,  and  shall  be  final 
and  conclusive,  and  the  person  adjudged  to  be  elected  shall  be  entitled  to  the 
office ;  and  if  no  one  shall  be  adjudged  to  be  elected,  then  the  office  shall  be 
declared  vacant. 

128.  Sec.  11.  The  proceedings  of  the  committee  shall  be  conducted  publicly; 
the  parties  shall  be  at  liberty  to  appear  before  them  in  person,  or  by  their  coun- 
sel, and  examine  and  cross-examine  the  witnesses  produced,  and  be  heard  upon 
the  questions  that  arise  in  the  case. 

129.  Sec.  12.  Witnesses  attending  by  order  of  the  committee,  shall  have  the 
same  fees  as  are  allowed  at  law;  the  clerk  of  the  committee  shall  be  allowed  the 
same  compensation  per  diem  as  the  clerk  of  the  Assembly,  but  no  fees;  and  all 
expenses  incurred  shall  be  taxed  by  the  committee  and  paid  by  the  treasurer  on 
the  certificate  of  the  chairman. 

Supplement.     Approved  February  19,  1852.     (Pam.  48.) 

130.  On  the  Tuesday  next  after  the  first  Monday  of  November,  in  the  year  of 
our  Lord  one  thousand  eight  hundred  and  fifty-two,  and  in  each  second  year 
thereafter,  an  election  shall  be  held  to  elect,  for  the  state,  five  persons  to  be 
members  of  the  House  of  Representatives  of  the  United  States,  and  this  state 
shall,  for  that  purpose,  be  divided  into  five  districts :  the  counties  of  Cape  May, 
Cumberland,  Salem,  Gloucester,  Atlantic,  and  Camden  shall  compose  one  dis- 
trict, to  be  called  "the  first  district;"  the  counties  of  Burlington,  Monmouth, 
Ocean,  and  Mercer  shall  compose  one  district,  to  be  called  "the  second  district;" 
the  counties  of  Hunterdon,  Warren,  Somerset,  and  Middlesex  shall  compose  one 
district,  to  be  called  "the  third  district;"  the  counties  of  Sussex,  Morris,  Passaic, 
and  Bergen  shall  compose  one  district,  to  be  called  "the  fourth  district;"  the 
counties  of  Essex  and  Hudson  shall  compose  one  district, to  be  called  "the  fifth 
district;"  each  of  which  districts  shall  elect  one  person  to  represent  this  state  in 
the  House  of  Representatives  of  the  United  States. 

*240]  *Further  Supplement.     Approved  March  26,  1852.     (Pam.  462.) 

131.  [Sec.  1.  Superseded  except  as  to  Ocean  county  and  perhaps  two  districts 
in  Morris,  there  being  an  evident  omission  in  the  act  of  1861.] 

-.       *132.  Sec.  2.  On  the  Tuesday  next  after  the  first  Monday  in  November 
J  next,  and  on  the  Tuesday  next  after  the  first  Monday  in  November  in  each 
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year  thereafter,  an  election  shall  be  held  in  each  of  the  said  assembly  districts  for 
one  member  of  the  general  assembly,  who  shall  be  resident  in  said  district,  which 
election  shall  be  in  all  respects,  as  nearly  as  may  be,  conducted  according  to  the 
act  to  which  this  is  a  supplement  and  the  several  supplements  thereto. 

133.  Sec.  3.  The  statement  of  the  determination  of  the  board  of  county  can- 
vassers, mentioned  in  the  seventy-seventh  section  of  the  act  to  which  this  is  a 
supplement,  shall  be  in  the  following,  or  like  form : 

A  statement  of  the  determination  of  the  board  of  county  canvassers  relative 

to  an  election  held  in  the  county  of ,  and  in  the  several  assembly  districts, 

in  the  said  county,  for  the  election  of  a  member  of  the  senate,  members  of  the 
general  assembly  of  this  state,  and  a  sheriff  and  coroners  for  said  county,  for  the 
ensuing  year. 

The  said  board  do  determine  that,  at  the  said  election, was  duly 

elected  a  member  of  the  senate  of  this  state ; was  duly  elected  a  mem- 
ber *of  the  general  assembly  in  the  first  assembly  district  in  said  county  r^919 
[and  so  on,  for  each  assembly  district  in  the  county,  in  case  there  are  L 

more  districts  than  one  in  such  county;] was  duly  elected  sheriff, 

and were  duly  elected  coroners,  for  said  county. 

I  do  certify  that  the  foregoing  is  a  true,  full,  and  correct  statement  of  the 
determination  of  the  board  of  canvassers  therein  mentioned. 

In  witness  whereof,  I  have  hereunto  set  my  hand,  this day  of  November, 

in  the  year  of  our  Lord  one  thousand  eight  hundred  and . 

,  Chairman  of  the  board  of  canvassers. 

Attest, 

,  Clerk. 

An  Additional  Supplement.     Approved  March  15,  1861. 

134.  For  the  purpose  of  electing  members  of  the  general  assembly  of  this 
state,  the  several  counties  shall  be  formed  into  as  many  assembly  districts  as  the 
said  counties  are  entitled  to  elect  members  of  the  general  assembly  respectively, 
that  is  to  say  : 

I.  The  county  of  Atlantic  shall  constitute  one  assembly  district,  to  be  com- 
posed of  the  several  townships  therein. 

II.  The  county  of  Bergen  shall  constitute  two  districts;  the  first  to  be  com- 
posed of  the  townships  of  Lodi,  Hackensack,  New  Barbadoes  and  Union  ;  the 
second  to  be  composed  of  the  townships  of  Harrington,  Franklin,  Saddle  River, 
Washington,  and  Hohokus. 

III.  The  county  of  Burlington  shall  constitute  four  districts;  the  first  to  be 
composed  of  the  townships  of  Bordentown,  Chesterfield,  Mansfield,  and  New 
Hanover;  the  second  district  to  be  composed  of  the  townships  of  Springfield, 
Burlington,  Willingborough,  Beverly,  and  Cinaminson;  the  third  district  to  be 
composed  of  the  townships  of  Chester,  Evesham,  Medford,  Luraberton,  and 
Northampton;  the  fourth  district  to  be  composed  of  the  townships  of  Pember- 
ton,  Southampton,  Westhampton,  Shamong,  Washington,  and  Egg  Harbor. 

IY.  The  county  of  Camden  shall  constitute  three  districts ;  the  first  to  be 
composed  of  the  North  Ward,  Middle  Ward,  and  South  Ward  of  the  city  of 
Camden;  the  second  to  be  composed  of  the  townships  of  Centre,  Delaware, 
Newton,  Stockton,  and  Union ;  the  third  to  be  composed  of  the  townships  of 
Winslow,  Waterford,  Washington,  Gloucester,  and  Monroe. 

V.  The  county  of  Cape  May  shall  constitute  one  assembly  district  to  be 
composed  of  the  several  townships  therein. 

VL  The  county  of  Cumberland  shall  constitute  two  districts,  the  first  to  be 
composed  of  the  townships  of  Stoe  Creek,  Greenwich,  Hopewell,  Fairfield,  and 
Downe ;  the  second  to  be  composed  of  the  townships  of  Deerneld,  Cohansey, 
Bridgeton,  Milville,  and  Maurice  River. 

VII.  The  county  of  Essex  shall  constitute  nine  districts ;  the  first  to  be  com- 
posed of  the  townships  of  Bloomfield,  Caldwell,  Livingston,  and  Milburn;  the 
second  to  be  composed  of  the  first,  second,  and  third  wards  of  the  city  of  Orange ; 
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the  third  to  be  composed  of  Belleville  township,  and  the  eighth  ward  of  the  city 
of  Newark;  the  fourth  to  be  composed  of  the  first  and  fourth  wards  of  the  city 
of  Newark ;  the  fifth  to  be  composed  of  the  second  and  sixth  wards  of  the  city 
of  Newark ;  the  sixth  to  be  composed  of  the  thirteenth  ward  of  the  city  of 
Newark  and  the  townships  of  Clinton  and  South  Orange;  the  seventh  to  be 
composed  of  the  third  and  ninth  wards  of  the  city  of  Newark  ;  the  eighth  to  be 
composed  of  the  fifth,  tenth,  and  twelfth  wards  of  the  city  of  Newark;  the  ninth 
to  be  composed  of  the  seventh  and  eleventh  wards  of  the  city  of  Newark. 

VIII.  The  county  of  Gloucester  shall  constitute  two  districts;  the  first  to  be 
composed  of  the  townships  of  Deptford,  Greenwich,  and  Mantua;  the  second 
to  be  composed  of  the  townships  of  Harrison,  Woolwich,  Franklin,  and 
Clayton. 

IX.  The  county  of  Hudson  shall  constitute  six  districts;  the  first  to  be  com- 
posed of  the  first  and  second  wards  of  Jersey  City ;  the  second  to  be  composed 
of  the  third  and  sixth  wards  of  Jersey  City;  the  third  to  be  composed  of  the 
fourth  and  fifth  wards  of  Jersey  City;  the  fourth  to  be  composed  of  the  city  of 
Hoboken  and  Weehawken  township;  the  fifth  to  be  composed  of  the  townships 
of  North  Bergen  and  Harrison;  the  sixth  to  be  composed  of  the  townships  of 
South  Bergen,  Bayonne,  and  Hudson  City. 

X.  The  county  of  Hunterdon  shall  constitute  three  districts ;  the  first  shall  be 
composed  of  the  townships  of  East  Amwell,  West  Amwell,  Lambertville,  Dela- 
ware, and  Kingwood;  the  second  to  be  composed  of  the  townships  of  Ilaritan, 
Readington,  Franklin,  and  Tewksbury;  the  third  to  be  composed  of  the  town- 
ships of  Clinton,  Lebanon,  Bethlehem,  Union,  and  Alexandria. 

XI.  The  county  of  Mercer  shall  constitute  three  districts;  the  first  to  be 
composed  of  the  townships  of  Hopewell,  Princeton,  Lawrence,  and  Ewing;  the 
second  to  be  composed  of  the  first,  second,  third,  fourth,  and  fifth  wards  of  the 
city  of  Trenton ;  the  third  to  be  composed  of  the  townships  of  West  Windsor, 
East  Windsor,  Washington,  Hamilton,  and  the  sixth  ward  of  the  city  of 
Trenton. 

XII.  The  county  of  Middlesex  shall  constitute  three  districts;  the  first  to  be 
composed  of  the  city  of  New  Brunswick;  the  second  to  be  composed  of  the 
townships  of  Perth  Amboy,  Piscataway,  and  Woodbridge;  the  third  to  be  com- 
posed of  the  townships  of  East  Brunswick,  Monroe,  North  Brunswick,  South 
Brunswick,  and  South  Amboy. 

XIII.  The  county  of  Monmouth  shall  constitute  three  districts;  the  first  to 
be  composed  of  the  townships  of  Upper  Freehold,  Millstone,  Manalopan,  Free- 
hold, and  Howell ;  the  second  to  be  composed  of  the  townships  of  Atlantic, 
Shrewsbury,  Ocean,  Wall,  and  Marlborough;  the  third  to  be  composed  of  the 
townships  of  Holmdel,  Raritan,  Middletown,  and  Matawan. 

XIV.  The  county  of  Morris  shall  constitute  three  districts ;  the  first  to  be 
composed  of  the  townships  of  Chester,  Morris,  Chatham,  and  Mendham  the 
second  district;  stitute  one  district  to  be  composed  of  the  townships  therein. 
[For  the  correction  of  a  clerical  error  in  this  paragraph,  see  135.] 

XVI.  The  county  of  Passaic  shall  constitute  three  districts;  the  first  to  be 
composed  of  the  township  of  Aquackanonk  and  the  south  and  fifth  wards  of  the 
city  of  Paterson;  the  second  to  be  composed  of  the  east  and  west  wards  of  the 
city  of  Paterson ;  the  third  to  be  composed  of  the  north  ward  of  the  city  of 
Paterson  and  the  townships  of  Manchester,  Wayne,  Pompton,  and  West 
Mil  ford. 

XVII.  The  county  of  Salem  shall  constitute  two  districts;  the  first  to  be 
composed  of  the  townships  of  Upper  Penns  Neck,  Lower  Penns  Neck,  Piles- 
grove,  Pittsgrove,  and  Upper  Pittsgrove;  the  second  to  be  composed  of  the 
townships  of  Mannington,  Salem,  Elsinborough,  Upper  Alloways  Creek,  and 
Lower  Alloways  Creek. 

XVIII.  The  county  of  Somerset  shall  constitute  two  districts;  the  first  to  be 
composed  of  the  townships  of  Bedminster,  Bernard,  Bridgewater,  and  Warren; 
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the  second  district  to  be  composed  of  the  townships  of  Franklin,  Hillsborough, 
Montgomery  and  Branchburg. 

XIX.  The  county  of  Sussex  shall  constitute  two  districts;  the  first  to  be 
composed  of  the  townships  of  Sandytown,  Montague,  Wantage,  Frankford, 
Vernon,  and  Hardyston;  the  second  to  be  composed  of  the  townships  of  Wal- 
peck,  Stillwater,  Green,  Byram,  Lafayette,  Newton,  and  Sparta. 

XX.  The  county  of  Union  shall  constitute  two  districts ;  the  first  to  be  com- 
posed of  the  city  of  Elizabeth  and  the  township  of  Linden ;  the  second  to  be 
composed  of  the  city  of  Rahway,  the  townships  of  Union,  Westfield,  Springfield, 
Plain  field,  and  New  Providence. 

XXI.  The  county  of  Warren  shall  constitute  three  districts;  the  first  to  be 
composed  of  the  townships  of  Greenwich,  Franklin,  Philipsburg,  and  Harmony; 
the  second  to  be  composed  of  the  townships  of  Washington,  Mansfield,  Inde- 
pendence, Frelinghuysen,  and  Hackettstown ;  the  third  to  be  composed  of  the 
townships  of  Oxford,  Belvidere,  Hope,  Knowlton,  Blairstown,  Hardwick,  and 
Pahaquarry. 

Supplement.     Approved  May  7,  18G1. 

135.  Sec.  1.  The  county  of  Morris  shall  constitute  three  assembly  districts; 
the  first  district  to  be  composed  of  the  townships  of  Chatham,  Morris,  Mendham, 
and  Chester ;  and  the  second  district  to  be  composed  of  the  townships  of  Han- 
over, Poquannock,  and  Rockaway ;  the  third  district  to  be  composed  of  the 
townships  of  Randolph,  Roxbury,  Jefferson,  and  Washington. 

Sec.  2.  The  county  of  Ocean  shall  constitute  one  assembly  district,  to  be 
composed  of  the  townships  therein. 

Sec.  3.  The  town  of  Philipsburg  shall  be  added  to  the  first  assembly  dis- 
trict in  the  county  of  Warren. 

An  Act  relative  to  the  compensation  of  the  board  of  state  canvassers  and  the  electors  of 
president  and  vice  president.     Approved  March  10,  1853.     (Pam.  386.) 

136.  The  members  of  the  board  of  state  canvassers,  and  the  electors  of  presi- 
dent and  vice  president  of  the  United  States,  shall  receive  for  their  services,  the 
daily  pay  and  mileage  which  for  the  time  being  shall  be  allowed  by  law  to  the 
members  of  the  legislature  of  this  state,  to  be  paid  by  the  treasurer,  on  warrants 
to  be  signed  respectively  by  the  chairman  of  the  board  of  state  canvassers,  or  by 
the  president  of  said  electors. 


NOTES. 

The  residence  to  entitle  a  person  to  vote  does  not  require  that  he  should  be  constantly 
within  the  county  or  state;  if  his  fixed  home  is  established  within  the  state  one  year,  and 
within  the  county,  five  months,  it  is  sufficient.     Occasional  absence,  for  months,  even  with 

'  his  family,  if  he  has  the  intention  to  return,  will  not  take  away  his  right.  A  residence 
o  i  acquired,  remains  the  residence  until  a  residence  somewhere  else  is  acquired,  by  a 
rem       '  with  the  intention  of  remaining. 

Ay  T  man's  residence  is  with  his  father,  until  after  he  becomes  of  age  he  acquires 
another.  ienerally,  persons  who  go  on  a  voyage  to  sea,  or  a  journey  by  land,  with  the 
intention  of  returning,  remain  residents  during  their  absence  ;  eo  if  they  are  absent  attend- 
ing to  a  public  duty,  or  to  a  business  temporary  in  its  nature,  such  as  attending  a  college 
or  seminary,  &c.     3  Harr.  138. 

The  board  of  canvassers  must  make  their  statement  of  the  result  of  an  election,  and 
determine  who  are  elected,  only  upon  the  statements  produced  and  laid  before  them  as 
directed  by  the  act;  they  have  no  authority  to  examine  the  regularity  of  the  proceedings 
of  the  officers.  In  the  case  of  members  of  congress  and  of  the  legislature,  this  will  be  done 
by  the  respective  bodies;  and  in  the  case  of  clerks  and  other  officers,  by  the  courts,  upon  a 
writ  of  quo  warranto.     1  Dutch.  331. 

An  indictment  for  illegal  voting,  must  specify  the  disability.     3  Dutch.  105,  111. 

A  person  is  of  age  on  the  day  previous  to  the  anniversary  of  his  birth  ;  if  born  at  any 
time  on  the  7th  of  November,  1840,  he  has  a  right  to  vote  on  the  6th  of  November,  1861,  at 
any  time  while  the  polls  are  open. 
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Circuit  court,  errors  in,  how  reviewed,  4 

Common  pleas,     do.  5 

Execution,  how  stayed  in  debt,  6,  7 

in  dower  and  ejectment,  8,  9,  10 

when  not  stayed,  12 

in  cases  by  executors,  &c.  13 

Oyer  and  terminer,  errors  in,  16 


Recognisances,  how  acknowledged,  7 

in  dower  and  ejectment,  9, 10 

not  necessary  in  certain  cases,  13 

Supreme  court  errors,  how  reviewed,    1,  2,  3 
Writ  not  allowed  before  final  judgment,      14 

to  be  brought  within  three  years,       15 

how  to  issue,  17 


[See  Abatement.     Amendments.     Appeals  Court.     Courts.      Criminal  Pro- 
ceedings.    Fees  and  Costs.     Practice  of  Law.~\ 

An  Act  respecting  writs  of  error.     Revision — Approved  April  16,  1846.     (R.  S.  980.) 

1.  Errors  happening  in  the  supreme  court  shall  be  heard,  rectified  and  deter- 
mined by  the  court  of  errors  and  appeals. 

2.  It  shall  and  may  be  lawful  for  the  attorney-general,  in  behalf  of  this  state, 
or  for  any  party,  his  legal  representative,  or  other  person  who  may  be  damnified 
or  aggrieved  by  any  judgment  rendered  or  to  be  rendered  in  the  supreme  court, 
to  sue  forth  a  writ  of  error,  to  be  directed  to  the  justices  of  the  said  supreme 
court,  commanding  them  to  cause  the  record  of  such  judgment,  and  all  things 
concerning  the  same,  to  be  brought  before  the  court  of  errors  and  appeals. 

3.  The  party  prosecuting  such  writ  of  error  shall,  without  delay,  cause  a 
transcript  of  the  said  record  to  be  made,  and  the  said  justices  to  whom  the  said 
writ  of  error  may  be  directed,  or  any  one  of  them,  shall  annex  the  said  transcript 
to,  and  endorse  a  proper  return  on,  the  said  writ,  and  return  the  same  uuder  his 
or  their  signature  and  seal. 

4.  All  errors  happening  in  any  circuit  court,  shall  be  heard,  rectified  and  de- 
termined, either  by  the  supreme  court  or  by  the  court  of  errors  and  appeals,  at 
the  option  of  the  party  prosecuting  such  writ  of  error. 

5.  All  errors  happening  in  any  court  of  common  pleas,  shall  be  heard,  rectified 
and  determined  by  the  supreme  court,  which  is  hereby  declared  to  have  jurisdic- 
tion of  the  same,  and  out  of  which  a  writ  for  that  purpose  shall  be  issued  at  the 
instance  of  the  state,  or  of  any  party,  his  legal  representative,  or  other  person 
who  may  be  damnified  or  aggrieved  by  any  judgment  rendered  or  to  be  rendered 
in  any  of  the  said  courts  of  common  pleas. 

6.  No  execution  shall  be  stayed  or  delayed  by  any  writ  of  error  or  supersedeas 
thereon,  for  the  reversal  of  judgment  in  any  action  of  debt  founded  upon  a  prior 
judgment,  or  upon  any  single  or  penal  bill  for  the  payment  of  money  only,  or 
upon  any  obligation  with  condition  for  the  payment  of  money  only,  or  upon  any 
action  of  debt  or  upon  the  case  for  rent,  or  upon  any  contract  sued  in  the 
supreme  court  or  any  other  court  of  record,  unless  the  plaintiff  in  such  writ  of 
error,  or  other  responsible  person  in  his  behalf,  with  two  sufficient  sureties,  to  be 
approved  and  allowed,  shall  first  become  bound  to  the  party  for  whom  such 
judgment  is  given  by  recognisance,  as  hereinafter  directed,  in  double  the  sum 
adjudged  to  be  recovered  by  the  said  judgment,  to  prosecute  the  said  writ  of 
error  with  effect,  and  also  to  pay  and  satisfy,  if  the  said  judgment  be  affirmed, 
all  the  debt  or  debts,  damages  and  costs,  adjudged  on  the  former  judgment,  and 
all  costs  and  damages  to  be  awarded  for  the  delay  of  execution. 

7.  No  execution  shall  be  stayed  or  delayed  in  any  of  the  courts  mentioned  in 
the  section  next  preceding,  by  any  writ  of  error  or  supersedeas  thereon,  after 
verdict  and  judgment  on  such  verdict  in  any  personal  action  whatsoever,  unless 
such  recognisance,  as  is  prescribed  in  the  preceding  section,  shall  be  first 
acknowledged,  as  hereinafter  directed. 

8.  No  execution  shall  be  stayed  or  delayed  by  writ  of  error,  to  be  brought 
upon  judgment  after  verdict  in  dower  or  in  ejectment,  unless  the  plaintiff  in  such 
writ  of  error,  or  other  responsible  person  in  his  behalf,  with  two  sufficient  sure- 
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ties  as  aforesaid,  shall  first  become  bound  by  recognisance  to  the  plaintiff  in  the 
writ  of  *dower  or  action  of  ejectment,  in  such  reasonable  sum  as  the  r+9 
court  to  which  the  writ  of  error  is  directed  shall  think  fit,  with  condition,  L 
that  if  judgment  be  affirmed  on  the  said  writ  of  error,  or  if  the  said  writ  of  error 
be  discontinued  by  default  of  the  plaintiff  therein,  or  if  the  said  plaintiff  be 
nonsuit  in  the  said  writ  of  error,  that  then  the  said  plaintiff  shall  pay  such  costs, 
dam  aires  and  sum  or  sums  of  money  as  shall  be  awarded  upon  or  after  such 
judgment  affirmed,  discontinuance  or  nonsuit.  And  to  the  end  that  the  same 
damages  and  sum  or  sums  of  money  may  be  ascertained,  the  court  wherein  exe- 
cution ought  to  be  granted  shall,  upon  such  affirmation,  discontinuance  or  non- 
suit, issue  a  writ  to  inquire,  as  well  of  the  mesne  profits  as  of  the  damages  by 
any  waste  committed  after  the  first  judgment  in  dower  or  in  ejectment;  and 
upon  return  thereof,  judgment  shall  be  given  and  execution  awarded  for  such 
mesne  profits  and  damages,  and  also  for  the  costs  of  suit. 

9.  The  recognisance  mentioned  in  the  sixth  and  seventh  sections  of  this  act 
may  be  acknowledged,  and  the  sureties  therein  may  be  approved  and  allowed, 
either  by  the  court  in  which  judgment  is  given,  in  open  court,  or  by  any  justice 
or  judge  thereof;  or  in  case  the  said  judgment  be  rendered  in  the  supreme  court 
or  circuit  court,  before  any  one  of  the  commissioners  appointed  by  the  supreme 
court  to  take  recognisances  of  bail,  and  the  recognisance  so  taken  shall  be  filed 
in  the  court  in  which  judgment  is  given. 

10.  The  recognisance  mentioned  in  the  eighth  section  of  this  act  may  be 
acknowledged  before  any  one  of  the  justices  or  judges  of  the  court  to  which  the 
writ  of  error  is  directed,  at  his  chambers,  in  such  reasonable  sum  as  such  justice 
or  judge  shall  think  fit;  and  such  recognisance,  when  so  acknowledged  as  afore- 
said, and  filed  in  the  said  court,  shall  be  as  good  and  effectual  in  law  as  if  the 
same  had  been  acknowledged  in  open  court. 

11.  When  a  writ  of  error  shall  be  issued,  pursuant  to  the  laws  of  this  state, 
directed  to  the  supreme  court  or  to  any  circuit  court  or  court  of  common  pleas, 
and  presented  to  the  court,  such  writ  of  error  shall  stay  execution  :  Provided,  the 
plaintiff  in  error  shall,  within  fifteen  days  from  the  time  the  said  writ  of  error 
shall  be  so  presented,  file  in  the  court  wherein  the  judgment  shall  be  rendered 
such  recognisance  of  bail,  duly  taken,  as  by  law  is  or  shall  be  required ;  but  such 
recognisance  shall  not  stay  execution,  as  aforesaid,  unless  the  same  shall  be  pre- 
sented in  the  term  in  which  such  judgment  shall  be  rendered,  or  within  fifteen 
days  thereafter,  to  one  of  the  justices  or  judges  of  the  court  in  which  the  said 
judgment  shall  be  rendered. 

12.  Where  it  is  apparent  to  the  court  that  a  writ  of  error  is  brought  against 
good  faith  or  for  the  mere  purpose  of  delay,  or  it  is  returnable  of  a  term  previous 
to  the  entry  of  final  judgment,  or  special  bail,  when  requisite,  is  not  put  in  and 
perfected  in  due  time,  it  shall  not  be  a  supersedeas  or  stay  of  execution. 

13.  Provided  always,  the  sixth,  seventh  and  eighth  sections  of  this  act  shall 
not  extend  to  any  writ  of  error  to  be  brought  by  any  executor  or  administrator, 
nor  to  any  action  popular,  or  action  on  any  penal  statute,  nor  to  any  indictment, 
presentment,  inquisition  or  information. 

14.  A  writ  of  error  shall  not  be  granted  or  issued  in  any  case,  until  final 
judgment  be  rendered. 

15.  No  writ  of  error  shall  be  brought  or  allowed  on  any  judgment  that  shall 
have  been,  or  hereafter  may  be  entered  or  obtained,  unless  the  same  shall  be  had 
and  done  within  three  years  after  the  judgment  rendered :  Provided,  that  in  cases 
where  the  person  entitled  to  such  writ  of  error  be  an  infant,  feme  covert  or  in- 
sane, he  or  she  shall  have  three  years  to  bring  such  writ  of  error  after  such 
disability  shall  be  removed. 

Supplement.     Approved  February  26,  1858.     (Pam.  177.) 

16.  All  errors  happening  in  any  court  of  oyer  and  terminer  and  general  jail 
delivery,  shall  be  heard,  rectified  and  determined  by  the  court  of  errors  and 
appeals :  Provided,  that  this  act  shall  not  affect  any  writ  of  error  sued  out  before 
it  shall  take  effect. 
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Further  Supplement.     Approved  March  23, 1859.     (Pam.  043.) 

17.  Writs  of  error  to  remove  causes  into  the  court  of  errors  and  appeals,  shall 
issue  out  of  that  court  and  under  its  seal,  and  shall  be  dated  as  of  the  day  on 
which  it  issues,  and  in  the  name  of  the  chancellor,  chief  justice,  or  any  other 
judge  of  said  court. 


NOTES. 

The  court  to  which  a  writ,  of  error  is  directed,  should  make  a  proper  return  thereto  :  it 
belongs  to  the  superior  court  to  decide  whether  it  issued  properly  or  not.     Coxe  82,  105. 

The  writ  may  be  discontinued,  before  filing  the  record,  in  case  of  mistake.     Coxe  123. 

Matters  resting  in  the  discretion  of  the  court,  as  setting  aside  an  amercement,  discharging 
„„ . r,  *on  common  bail,  refusing  to  postpone  a  trial,  are  not  assignable  for  error.     2  Hal. 
Z*°J  289.     5  Hal.  245.     6  Hal.  334.     3  Gr.  143. 

A  writ  of  error  will  lie  upon  a  judgment  of  nonsuit.     2  Hal.  289. 

The  schedule  returned  with  the  writ,  should  contain  simply  a  transcript  of  the  record  from 
the  book  of  judgments;  other  proceedings  are  removed  by  writ  of  certiorari.  5  Hal.  245. 
3  Gr.  138. 

Error  in  fact  and  error  in  law,  cannot  be  joined  in  one  assignment  of  errors;  if  they  are, 
it  is  cause  of  demurrer.     2  Hal.  190. 

Where  one  bill  of  exceptions  shows  error  in  rejecting  a  witness,  and  a  second  bill  shows 
that  he  was  interested,  the  court  will  not  reverse.     2  South.  765.     2  Hal.  357. 

It  is  error  for  the  court  to  refuse  to  charge  the  jury;  but  not  in  a  case  where  there  is  no 
question  of  law  in  dispute  and  no  point  on  which  a  charge  was  requested.  1  Harr.  55. 
1  Hal.  132. 

The  court  will  not  consider  questions  not  raised  in  the  court  below.  7  Hal.  160.  1  Gr. 
76.216. 

If  defendant  in  error  dies  after  errors  assigned,  his  executors  may  proceed  until  judgment 
is  affirmed,  as  if  he  were  living,  and  then  revive  the  judgment  by  scire  facias.     1  Gr.  193. 

A  creditor  of  defendant  cannot  bring  error  to  reverse  a  judgment  against  him.  The 
statute  has  made  no  change  in  the  common  law.  3  Gr.  45.  Nor  can  a  creditor  move  to  set 
aside  a  judgment,  entered  by  virtue  of  a  warrant  of  attorney,  for  alleged  defects  in  the  pro- 
ceedings.    3  Gr.  373. 

Where  the  court  of  common  pleas,  upon  the  application  of  creditors,  set  aside  a  judgment, 
for  a  defect  in  the  affidavit,  it  was  held  that  a  writ  of  error  would  lie  to  remove  these  pro- 
ceedings, and  the  judgment  setting  aside  the  original  judgment,  was  reversed.     3  Gr.  373. 

The  bill  of  exceptions  must  show  precisely  what,  part  of  the  evidence  was  objected  to;  if 
it  state  that  all  was  objected  to,  and  some  part  of  it  was  good,  the  admission  of  the  evidence 
will  not  be  error.     3  Gr.  275. 

A  judgment  will  not  be  reversed,  for  the  misdirection  of  the  judge,  if  it  appear  that  justice 
was  done.     1  Harr.  66. 

It  is  error  in  the  court  to  violate  or  disregard  their  own  established  rules  of  practice; 
while  in  force,  they  are  the  law  of  the  court,  and  as  such  a  part  of  the  law  of  the  land. 
3  Gr.  124. 

Where  a  verdict  has  been  set  aside,  it  is  erroneous  for  the  court  afterwards  to  render 
judgment  on  it.  A  joinder  in  error  admits  the  facts  alleged  for  error,  and  supersedes  the 
necessity  of  a  certiorari.     3  Gr.  138. 

The  general  rule  is,  that  a  party  shall  not  be  heard  in  an  appellate  court,  upon  a  point 
not  taken  or  a  matter  not  raised  and  considered  in  the  court  below.  Spen.  180.  The  judge 
may  refuse  to  allow  and  seal  a  general  exception  to  the  charge  ;  the  points  excepted  to  ought 
to  be  specified ;  but  if  such  a  general  exception  is  allowed,  error  may  be  assigned  on  any 
part  of  the  charge.     2  Zab.  699. 

If  a  case  is  read,  and  the  argument  commenced,  the  court  will  in  general  decide  the  cause 
upon  the  printed  case,  even  although  there  was  no  bill  of  exceptions.     2  Zab.  699. 

Plaintiff  having  removed  his  cause  from  the  circuit  court,  by  writ  of  error  to  supreme 
court,  has  made  his  election,  and  cannot  upon  that  writ  being  dismissed  for  want  of  prose- 
cution, remove  it  by  writ  of  error  to  the  court  of  errors  and  appeals.     1  Zab.  681. 

Admission  of  immaterial  evidence,  is  not  sufficient  ground  for  reversal.     1  Zab.  5. 
Granting  or  refusing  a  rule,  rests  in  the  discretion  of  the  court,  and  is  not  the  subject  of 
a  writ  of  error.     1  Zab.  700.     The  granting  or  refusal  of  new  trial,  is  no  ground  of  error. 
3  Zab.  28. 

Granting  or  refusing  a  motion  to  nonsuit.     O.uere  ?     4  Zab. 

Upon  the  reversal  or  affirmance  of  a  judgment  by  the  court  of  errors,  and  a  remittitur 
of  the  record,  no  application  to  the  court  for  leave  to  issue  execution  is  necessary.     1  Hal. 

I86- 

The  court  rendering  the  judgment  is  the  proper  court  to  order  an  immediate  execution 

pursuant  to  Sec.  12.     4  Zab.  514. 

A  bill  of  exceptions  can  be  taken  only  in  cases  where  a  writ  of  error  lies.     1  Dutch.  197. 
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Unless  the  error  complained  of  did  occasion,  or  might  have  occasioned  some  prejudice  to 
the  rights  of  the  party,  the  court  will  not  reverse.     2  Dutch.  254.     8  1).  871. 

Proceedings  on  writs  of  error,  in  murder  and  other  felonies.      2  Dutch.  4<>3,  001. 

If  the  court  is  equally  divided,  in  the  case  of  a  writ  of  error,  judgment  will  be  affirmed. 
3  Dutch.  55. 

If  a  bill  of  exceptions  is  sealed,  the  party  applying  for  a  rule  to  show  cause  why  a  new 
trial  should  not  be  granted  on  the  same  points,  must  abandon  his  bill.     3  Dutch.  2<>2. 
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Attorney-general  toissue  writ  and  form  of  it,  1  I  Treasurer  to  advertise  and  sell  the  lands,  3 

to  advertise  in  newspapers,  2    to  pay  expenses,  4 

to  serve  notice  on  tenants,  &c,  ,  Waste  to  be  restrained  by  injunction,  5 

and  to  make  conveyances,  3  | 

An  Act  concerning  escheats.     Passed  the  27th  of  February,  1828.     (R.  S.  342.) 

1.  Whenever  the  attorney-general  shall  be  informed,  or  shall  have  reason  to  sup- 
pose, that  any  person  hath  died  seized  of  anyreal  estate  within  this  state,  r*94.c 
*  without  making  any  devise  thereof,  and  leaving  no  heirs  capable  of  inherit-  *- 

ing  the  same,  he  shall  cause  a  writ  to  be  issued  out  of  the  court  of  chancery,  and 
directed  to  the  sheriff  of  any  county  in  this  state,  in  the  form  following :  "  The  state 

of  New  Jersey,  to  the  sheriff  of  the  county  of  greeting  :  Because  we  are 

informed  that died  seized  of  divers  lands,  tenements,  and  hereditaments 

in  our  county  of without  making  any  devise  thereof,  and  leaving  no  heir 

capable  of  inheriting  the  same ;  we  command  you,  that,  by  the  oath  of  twelve 
good  and  lawful  men  in  your  county,  you  diligently  inquire,  what  lands,  tene- 
ments, and  hereditaments  the  said was  seized  of  at  the  time  of  his  death, 

if  any  ;  and  what  estate  of  inheritance,  and  when  he  died,  and  whether  he  made 
any,  and  what,  devise  thereof,  and  whether  he  left  any  heir,  and,  if  he  did,  who 
is  his  heir,  and  what  is  the  clear  yearly  value  of  such  lands,  tenements,  and  here- 
ditaments; and  the  inquisition  which  you  shall  take  thereof,  do  you  send,  under 
your  seal  and  the  seals  of  those  by  whose  oaths  you  take  the  same  inquisition, 
before  us,  in  our  court  of  chancery,  without  delay,  together  with  this  writ." 

2.  It  shall  be  the  duty  of  the  attorney-general,  in  every  case  where  an  inqui- 
sition shall  be  taken  pursuant  to  this  act,  to  cause  notice  to  be  given  thereof,  in 
one  of  the  newspapers  printed  at  Trenton,  in  this  state,  (in  one  of  the  newspapers 
printed  at  the  city  of  Washington,  and  in  one  of  the  newspapers  printed  in  the 
city  of  New  York,)  for  the  space  of  six  months  successively,  requiring  the  persons 
claiming  any  interest  in  the  lands  described  in  such  inquisition,  to  appear  and 
traverse  the  said  inquisition,  within  twenty  days  after  the  expiration  of  the  time 
limited  in  the  said  notice  :  And  no  judgment  shall  be  given  upon  the  said  inqui- 
sition, until  after  the  expiration  of  said  twenty  days.  [So  much  as  requires  a  pub- 
lication in  Washington  and  New  York  repealed  1859.     (Pam.  380.)] 

3.  In  all  cases  in  which  any  such  inquisition  shall  be  taken,  if  the  real  estate 
to  be  affected  thereby,  shall  be  possessed  by  any  person,  residing  on,  or  improving 
the  same,  it  shall  be  the  duty  of  the  attorney-general,  to  cause  notice  of  such 
inquisition  to  be  served  on  each  of  the  tenants  occupying  such  real  estate,  at 
least  forty  days  before  any  judgment  shall  be  entered  on  such  inquisition,  which 
notice  shall  set  forth  the  taking  of  such  inquisition,  and  that  judgment  will  be 
rendered  thereon  at  the  time  limited  in  such  notice,  unless  such  tenants  shall 
appear  and  traverse  the  same;  and  if  any  of  the  occupants  above  mentioned,  or 
any  other  person  aggrieved  thereby,  shall  traverse  the  inquisition  takeu  on  the 
writ  by  this  act  directed  to  be  issued,  and  if  any  issue  shall  be  joined  thereupon, 
the  record  thereof  shall  be  sent  into  the  supreme  court,  who  shall  direct  the  same 
to  be  tried  at  the  next  or  any  subsequent  circuit  court  to  be  held  in  and  for  the 
county  in  which  the  lands  affected  thereby,  are  situate  ;  and  on  such  trial,  it  shall 


266  ESCHEATS. 

be  incumbent  on  the  prosecution  in  behalf  of  this  state,  to  prove  all  such  matters 
as  are  requisite  in  judgment  of  law,  to  establish  any  such  escheat,  without  preju- 
dice to  the  defendant,  from  the  finding  of  the  inquest  in  any  such  case ;  and  if 
the  judgment  shall  be  given  thereupon  for  this  state,  then  a  writ  shall  be  issued 
out  of  the  same  supreme  court,  to  the  sheriff  of  the  same  county,  commanding 
him  to  seize  and  take  the  lands,  tenements  and  hereditaments,  whereof  the  person 
named  in  such  inquisition  shall  be  found  to  have  died  seized,  as  aforesaid,  into 
his  hands ;  but  if  no  such  traverse  shall  be  taken  to  such  inquisition,  before  the 
end  of  the  term  next  after  the  time  limited  in  the  second  section  of  this  act,  then 
such  writ  shall  immediately  thereafter  be  issued  out  of  the  court  of  chancery,  com- 
manding the  sheriff  to  seize  and  take  the  same  lands,  tenements,  and  heredita- 
ments; and  upon  the  return  of  such  writ  of  seizure,  the  attorney-general  shall 
cause  the  record  and  proceedings  to  be  exemplified  under  the  seal  of  the  court 
out  of  which  the  same  writs  of  seizure  issued,  and  deposit  such  exemplification 
in  the  office  of  the  secretary  of  this  state  ;  and  the  treasurer  of  this  state  shall 
thereupon  cause  the  said  lauds,  tenements,  and  hereditaments  to  be  sold  at  public 
vendue  ;  and  he  shall  give  at  least  six  weeks'  previous  notice  of  the  time  and 
place  of  such  sale,  by  publishing  the  same  in  one  of  the  newspapers  printed  at 
Trenton,  in  this  state,  and  also  in  three  of  the  most  public  places  of  the  county 
where  the  said  lands,  tenements,  and  hereditaments  shall  lie,  for  the  term  of  four 
weeks  next  preceding  the  time  of  such  sale  ;  which  sale,  however,  shall  be  sub- 
*9171  Ject  to  adjournment  by  the  treasurer  for  any  time,  *in  the  whole,  not  ex- 
J  ceeding  two  months;  and  the  treasurer  shall,  upon  such  sale,  give  the 
purchaser  a  certificate  containing  the  name  of  the  purchaser,  and  a  description 
of  the  bounds  of  the  lands,  tenements,  and  hereditaments  purchased,  and  the 
price  to  be  paid  for  the  same  ;  and  the  purchaser  shall  thereupon,  and  within 
thirty  days  thereafter,  pay  to  the  treasurer  of  this  state  the  sum  mentioned  in 
such  certificate  ;  and  the  treasurer  shall  thereupon  endorse  a  receipt  for  the  same 
upon  such  certificate,  and,  upon  producing  the  same  certificate  and  receipt  to  the 
attorney-general,  he  shall  make,  execute,  and  deliver,  in  the  name  of  this  state, 
a  deed  to  such  purchaser  for  the  lands,  tenements,  and  hereditaments  in  the  same 
certificate  mentioned,  granting  and  conveying  an  estate  of  inheritance  in  the  said 
lands,  tenements,  and  hereditaments  to  such  purchaser,  and  to  his  heirs  and 
assigns  for  ever ;  and,  upon  the  production  of  such  deed  to  the  sheriff,  he  shall 
deliver  the  possession  of  the  said  lands,  tenements,  and  hereditaments  to  the 
purchaser  thereof. 

4.  Jurors  and  witnesses  in  every  case  of  escheat,  shall  be  entitled  to  the  like 
compensation,  as  is  authorized  by  law  for  attending  in  causes  commenced  in  the 
supreme  court;  and  the  expenses  of  conducting  the  said  proceedings  shall  be 
made  out  by  the  treasurer,  and  when  approved  of  by  the  legislature,  shall  be  paid 
by  him. 

5.  It  shall  be  the  duty  of  the  attorney-general,  in  case  of  any  waste  done  or 
committed  on  any  lands,  tenements,  and  hereditaments  which  have  escheated  or 
may  escheat  to  this  state,  to  apply  to  the  court  of  chancery  for  an  injunction 
to  restrain  all  such  waste  :  And  the  person  or  persons  committing  any  such  waste 
or  other  trespass  upon  such  property,  shall  be  liable  in  damages  for  the  same,  to 
be  sued  for  and  recovered,  in  the  name  of  the  state,  by  action  of  trespass,  in  any 
court  having  cognizance  thereof. 


NOTES.  t 

The  orphans'  court  has  no  power  to  order  lands  to  be  sold  for  the  payment  of  the  owner's 
debts,  if  he  dies  without  heirs.     Such  land  escheats  to  the  state.     Spen.  31.     1  Zab.  582. 

Land  which  has  escheated  may  be  granted  by  the  state,  by  a  private  act  passed  before 
any  proceedings  in  escheat.     4  Zab. 
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[See  Cemeteries,  Error.  Judgments.  Justices7  Courts.  Manufactures. 
Sale  of  Land.  Practice  of  Law.  Sheriff  For  act  giving  operatives  a 
preference,  see  Attachment.'] 

An  Act  respecting  executions,  and  regulating  the  sale  of  personal  estate  by  virtue  thereof. 
Revision— Approved  April  16,  1846.     (R.  S.  976.) 

1.  Upon  judgment  obtained,  or  to  be  obtained,  for  debt,  damages,  and  costs, 
or  other  sum  of  money,  in  the  supreme  court,  or  in  any  circuit  court  or  court  of 
*common  pleas  of  this  state,  the  party  obtaining  the  same  may  have  an  r^01o 
execution  against  the  body,  or  against  the  goods  and  chattels,  or  against  L 

the  goods  and  chattels,  lands,  tenements,  hereditaments,  and  real  estate  of  the 
party  against  whom  such  judgment  is  or  shall  be  awarded ;  but  no  execution 
shall  be  issued  against  the  proper  goods  and  chattels,  lands,  tenements,  heredita- 
ments, and  real  estate  of  any  executor,  administrator,  heir  or  devisee,  unless  he 
or  she  shall  have  made  his  or  her  estate  liable  for  the  money  so  recovered  by 
false  pleading  or  otherwise. 

2.  The  party  at  whose  instance  any  writ  of  execution  shall  issue  against  the 
body,  or  against  the  goods  and  chattels,  or  against  the  goods  and  chattels,  lands, 
tenements,  hereditaments,  and  real  estate  of  any  person,  shall  endorse  on  the  said 
writ,  before  it  be  sealed,  the  debt,  damages,  and  costs,  or  sum  of  money  really 
due  and  to  be  made. 

3.  No  writ  of  execution  shall  bind  the  property  or  the  goods  of  the  person 
against  whom  such  writ  is  sued  forth,  but  from  the  time  that  such  writ  shall  be 
delivered  to  the  sheriff,  undersheriff,  coroner,  or  other  officer,  his  deputy  or  agent, 
to  be  executed ;  and  for  the  better  manifestation  of  the  said  time,  such  sheriff, 
undersheriff,  coroner,  or  other  officer,  his  deputy  or  agent,  shall,  upon  the  receipt 
of  any  such  writ,  endorse  thereon,  without  fee  for  so  doing,  the  day' of  the  month 
and  year  when  he  received  the  same ;  and  if  two  or  more  writs  of  execution,  shall 
be  delivered  against  the  goods  of  the  same  person  on  the  same  day,  that  which 
was  first  delivered  shall  be  first  executed  and  satisfied. 

4.  Where  sundry  writs  of  execution  shall  be  issued  against  the  goods  and 
chattels,  lands,  tenements,  hereditaments,  and  real  estate  of  the  same  person, 
and  sufficient  cannot  be  found  to  satisfy  all  the  sums  commanded  to  be  made, 
then  the  like  priority  and  preference  shall  be  given  in  such  cases  as  is  given  by 
the  preceding  section  of  this  act  in  writs  of  execution  against  the  goods  only, 
and  all  disputes  respecting  the  same  shall  be  adjudged  and  determined  accord- 
ingly; and  for  that  purpose  the  like  endorsement,  as  aforesaid,  shall  be  made 
on  the  said  writs  by  the  proper  officer,  of  the  time  that  he  shall  have  respectively 
received  the  same. 
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5.  If  any  person  shall  purchase,  in  good  faith,  of  a  defendant  in  execution, 
any  goods  or  chattels,  and  pay  for  the  same  prior  to  the  actual  levy  of  such  exe- 
cution, and  without  notice  thereof,  the  title  of  such  purchaser  shall  not  be  divested 
by  the  fact  that  such  execution  had  been  delivered  before  such  purchase  was 
made. 

6.  Money  belonging  to  a  defendant  in  execution  may  be  levied  on  and  returned, 
by  virtue  of  such  execution,  as  so  much  money  collected,  without  exposing  the 
same  to  sale. 

7.  Bank  notes,  bills,  or  other  evidences  of  debt,  circulated  as  money,  or  any 
share  or  interest  in  any  bank,  insurance  company  or  other  joint  stock  company, 
that  is  or  may  be  incorporated  under  the  authority  of  this  state,  belonging  to  a 
defendant  in  execution,  may  be  taken  and  sold,  by  virtue  of  such  execution,  in 
the  same  manner  as  goods  and  chattels. 

8.  The  clerk,  cashier,  or  other  officer  of  such  company,  who  has  at  the  time 
the  custody  of  the  books  of  the  company,  shall,  upon  exhibiting  to  him  the  writ 
of  execution,  be  bound  to  give  to  the  officer  having  such  writ  a  certificate  of  the 
number  of  shares  or  amount  of  the  interest  held  by  the  defendant  in  such  com- 
pany ;  and  if  he  shall  neglect  or  refuse  so  to  do,  or  if  he  shall  wilfully  give  a 
false  certificate  thereof,  he  shall  be  liable  to  the  plaintiff  for  double  the  amount 
of  all  damages  occasioned  by  such  neglect  or  false  certificate,  to  be  recovered  in 
an  action  on  the  case  against  him. 

A  further  Supplement.     Approved  March  16,  1858. 

8.  Sec.  1.  When  the  clerk,  cashier,  or  other  officer  of  any  joint  stock  com- 
pany, that  is  or  hereafter  may  be  incorporated  under  the  authority  of  this  state, 
who  has  the  custody  of  the  books  of  registry  of  the  stock  thereof,  shall  be  non- 
resident in  this  state,  it  shall  be  the  duty  of  the  sheriff  or  other  officer,  receiving 
a  writ  of  execution  issued  out  of  any  court  of  this  state  against  the  goods  and 
chattels  of  a  defendant  in  execution  holding  stock  in  such  company,  to  send  by 
mail  a  notice  in  writing,  directed  to  such  non-resident  clerk,  cashier,  or  other 
officer,  at  the  post-office  nearest  his  reputed  place  of  residence,  stating  in  such 
notice  that  he,  the  said  sheriff  or  other  officer,  holds  such  writ  of  execution,  and 
out  of  what  court,  at  whose  suit,  for  what  amount,  and  against  whose  goods  and 
chattels  such  writ  has  been  issued,  and  that  by  virtue  of  said  writ  he,  the  said 
sheriff  or  other  officer,  seizes  and  levies  upon  all  the  shares  of  the  stock  of  such 
company  held  by  the  defendant  in  execution  on  the  day  of  the  date  of  such 
written  notice;  and  it  shall  also  be  the  duty  of  such  sheriff  or  other  officer,  on 
the  day  of  mailing  such  notice  as  aforesaid,  to  affix  and  set  up  upon  any  office 
or  place  of  business  of  such  company,  within  his  county,  a  like  notice  in  writiug, 
and  on  the  same  day  to  serve  like  notice  in  writing  upon  the  president  and 
directors  of  said  company,  or  upon  such  of  them  as  reside  in  his  county,  either 
personally  or  by  leaving  the  same  at  their  respective  places  of  abode ;  and  the 
sending,  setting  up,  and  serving  of  such  notices  in  the  manner  aforesaid  shall 
constitute  such  levy  taken,  a  valid  levy  of  such  writ  upon  all  shares  of  stock  in 
such  company,  held  by  the  defendant  in  execution  which  have  not,  at  the  time 
of  the  receipt  of  such  notice  by  the  said  clerk,  cashier,  or  other  officer,  who  has 
custody  of  the  books  of  registry  of  the  stocks  thereof,  been  actually  transferred 
by  the  defendant ;  and  thereafter  any  transfer  or  sale  of  such  shares  by  the  defend- 
ant in  execution  shall  be  void  as  against  the  plaintiff  in  said  execution,  or  any 
purchaser  of  such  stock  at  any  sale  thereunder. 

8.  Sec.  2.  The  non-resident  clerk,  cashier,  or  other  officer  in  such  company, 
to  whom  notice  in  writing  is  sent,  as  prescribed  in  the  preceding  section,  shall 
thereupon  be  bound  to  send  forthwith,  by  mail  or  otherwise,  to  the  officer  having 
such  writ,  a  statement  of  the  time  when  he  received  such  notice,  and  a  certificate 
of  the  number  of  shares  held  by  the  defendant  in  such  company  at  the  time  of 
the  receipt  by  him  of  such  notice,  not  actually  transferred  on  the  books  of  said 
company ;  and  the  said  sheriff  or  other  officer  shall,  on  receipt  by  him  of  such 
certificate,  insert  the  number  of  such  shares  in  the  inventory  attached  to  said 


EXECUTIONS.  2G9 

writ;  and  if  such  clerk,  cashier,  or  other  officer  in  such  company,  neglect  to 
send  such  certificate,  as  aforesaid,  or  if  he  shall  wilfully  send  a  false  certificate, 
he  shall  be  liable  to  the  plaintiff  for  double  the  amount  of  all  damages  occasioned 
by  such  neglect  or  false  certificate,  to  be  recovered  in  an  action  on  the  case 
againsl  him,  but  the  neglect  to  send,  or  miscarriage  of  such  certificate  shall  not 
impair  the  validity  of  the  levy  upon  the  stock. 

9.  One  cow,  one  bed  and  bedding,  one  cradle,  one  stove,  one  half  cord  of  fire 
wood,  one  half  ton  of  stone  coal,  one  spinning  wheel,  one  table,  six  chairs,  one 
hog,  one  hundred  weight  of  flour,  one  iron  cooking  pot,  one  dozen  knives  and 
forks,  one  dozen  plates,  one  dozen  spoons,  one  half  dozen  bowls,  two  pails,  one 
barrel,  one  coffee  pot,  one  tub,  one  frying  pan,  the  necessary  tools  of  a  tradesman, 
not  exceeding  in  value  ten  dollars,  and  all  wearing  apparel,  the  property  of  any 
debtor  having  a  family,  shall  be  reserved  for  the  use  of  the  family  against  all 
creditors,  and  shall  not  be  liable  to  be  seized  or  taken  by  virtue  of  any  execution 
or  civil  process  whatever,  issued  out  of  any  court  in  this  state.     (See  13.) 

♦10.   No  sale  of  any  goods  or  chattels  shall  be  made  by  virtue  of  any  r+04q 
execution,  unless  previous  notice  of  the  time  and  place  of  such  intended  L 
Bale  shall  have  been  given  by  the  officer  making  the  levy,  by  advertisements  signed 
by  himself,  and  put  up  in  three  or  more  of  the  most  public  places  in  the  town- 
ship where  they  were  taken,  at  least  five  days  before  the  time  appointed  for  sale. 

11.  In  all  cases  where  any  sheriff  shall,  by  virtue  of  any  writ  of  execution 
issued  out  of  any  court  in  this  state,  levy  on  or  take  into  his  possession  any  goods 
or  chattels,  which  shall  be  claimed  by  notice  in  writing  delivered  to  said  sheriff, 
by  any  other  person  than  the  defendant,  he  shall,  immediately  upon  such  claim, 
delay  his  sale  of  the  same  for  the  space  of  ten  days,  that  the  said  claimant  may, 
within  the  said  term,  apply  to  one  of  the  judges  of  the  court  of  common  pleas  in 
the  county  where  the  goods  and  chattels  were  so  seized,  for  a  venire  to  summon  a 
jury  of  twelve  men,  to  try  the  right  of  said  claimant  to  said  property;  and  it  shall 
be  lawful  for  such  judge  to  issue  the  same,  and  direct  a  return  thereof  to  be  to 
him  made,  and  to  proceed  therein  as  in  other  cases  of  trial  by  jury ;  but  the 
claimant  shall,  in  all  cases,  give  at  least  eight  days'  previous  notice  in  writing  to 
the  plaintiff  or  his  attorney,  of  the  time  and  place  of  the  said  trial;  and  either 
party  shall  be  entitled  to  process  of  subpoena,  out  of  the  court  from  which  such 
execution  issued,  to  compel  the  attendance  of  witnesses;  and  the  judge  before 
whom  such  inquest  may  be  held  shall  have  power  to  adjourn,  upon  the  application 
of  either  party,  for  a  reasonable  time,  upon  good  cause  shown  for  such  adjourn- 
ment. 

12.  The  verdict  of  such  jury  shall  be  reduced  to  writing,  and  signed  by  the 
jury  and  judge  before  whom  the  matter  shall  be  tried,  and  shall  be  filed  in  the 
office  of  the  clerk  of  the  court  out  of  which  the  said  execution  issued ;  and  the 
inquisition  so  taken  shall  protect  the  said  sheriff  from  any  action  for  taking  and 
seizing  such  property,  or  delivery  thereof  to  the  claimant;  and  if  the  said  pro- 
perty shall  be  found  to  belong  to  the  claimant,  the  sheriff  shall  proceed  no  further 
with  the  same,  but  if  it  shall  be  found  to  belong  to  the  defendant,  he  shall  pro- 
ceed to  dispose  thereof,  as  is  directed  in  such  process;  and  the  costs  attending 
such  trial  shall  be  taxed  by  the  said  judge  as  in  other  cases,  and  shall  be  paid 
by  the  plaintiff  at  whose  suit  the  said  property  was  taken  and  seized,  if  the 
claimant  obtain  a  verdict  in  his  favor,  and  by  such  claimant,  if  the  verdict  is  found 
against  him :  Provided,  that  if  the  plaintiff,  upon  notice  being  given  to  him  as 
aforesaid,  shall  indemnify  the  sheriff  against  the  demand  of  the  claimant,  then 
he  shall  suspend  any  further  proceedings  therein,  and  proceed  to  sell. 

Supplement.     Approved  March  14,  1851.     (Pam.  278.) 

13.  Sec.  1.  Household  goods,  chattels,  and  tradesmen's  tools,  to  the  value  of 
two  hundred  dollars,  and  all  wearing  apparel,  the  property  of  any  debtor  having 
a  family  residing  in  this  state,  shall  be  reserved,  as  well  after  as  before  the  death 
of  the  debtor,  for  the  use  of  the  family,  against  all  creditors,  and  shall  not  be 
liable  to  be  seized  or  taken  by  virtue  of  any  execution  or  civil  process  whatever, 
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issued  out  of  any  court  in  this  state  (except  the  same  be  issued  in  cases  of  taxa- 
tion) on  any  contract  made  after  the  passage  of  this  act.     (See  20,  38.) 

14.  Sec.  2.  In  case  any  sheriff,  or  other  officer,  shall  have  an  execution  or 
civil  process,  as  aforesaid,  against  any  defendant  having  a  family  as  aforesaid, 
and  such  defendant  shall  not  have  sufficient  goods  and  chattels,  or  other  pro- 
perty, besides  his  or  her  household  goods  and  chattels  and  tools  of  trade,  subject 
to  such  execution  or  process,  whereof  the  amount  thereof  can  be  levied  and 
made,  it  shall  be  the  duty  of  such  sheriff,  or  other  officer,  to  make  a  careful  and 
particular  account  and  inventory  of  the  household  goods  and  chattels  and  tools 
of  trade  of  the  defendant  in  said  execution  or  process,  and  thereupon  to  apply 
to  one  of  the  judges  of  the  court  of  common  pleas  of  the  county  wherein  such 
execution  is  levied,  whose  duty  it  shall  be  to  appoint,  in  writing,  three  discreet 
and  judicious  persons  of  said  county,  indifferent  between  the  parties  in  said  exe- 
cution, to  make  a  just  and  true  appraisement  of  the  household  goods  and  chat- 
tels and  tools  of  trade,  so  levied  upon ;  which  persons  shall,  before  they  enter 
upon  the  duties  of  their  appointment,  be  severally  sworn,  before  said  judge,  well 
*9cft-]  and  faithfully,  honestly  and  impartially,  *to  appraise  such  property,  ac- 

J  cording  to  the  true  and  intrinsic  value  thereof,  and  without  reference  to 
what  the  same  might  be  supposed  to  bring  at  a  sale  by  vendue  under  said  exe- 
cution or  process;  which  said  oath  shall  be  endorsed  upon  said  appointment  by 
the  said  judge,  and  hied,  together  with  the  same,  in  the  clerk's  office  of  the  said 
court  of  common  pleas.     (See  34.) 

15.  Sec.  3.  The  said  appraisers  shall  appoint  a  time  and  place  when  they  will 
proceed  to  make  the  appraisement  aforesaid,  and  shall  cause  at  least  five  days' 
notice,  in  writing,  thereof  to  be  given  to  the  plaintiff  in  said  execution,  or  to  his 
attorney;  and  shall,  at  the  time  and  place  so  appointed,  proceed  to  make  the 
appraisement  aforesaid,  in  the  presence  of  the  plaintiff  in  such  execution,  or  his 
attorney,  if  he  shall  see  fit  to  attend,  and  shall  set  down  in  writing  a  particular 
account  of  the  articles  and  things  appraised,  with  their  respective  values  annexed, 
and  sign  the  same;  and  if  the  amount  of  said  appraisement  shall  exceed  two 
hundred  dollars,  then  the  defendant  may  select  from  such  inventory  articles  to  the 
amount  of  two  hundred  dollars,  to  be  reserved  for  the  use  of  himself  and  his 
family,  and  shall  annex  a  written  statement  thereof,  signed  by  himself,  to  said 
inventory  ;  and  the  said  sheriff,  or  other  officer,  shall  proceed  and  sell  the  residue 
of  such  goods  and  chattels,  or  tools  of  trade,  or  other  property,  in  payment,  or 
towards  payment,  of  said  execution ;  but  in  case  the  said  appraisemeut  shall  not 
exceed  the  sum  of  two  hundred  dollars,  the  said  sheriff,  or  other  officer,  shall 
suffer  the  same  to  remain  in  the  possession  of  the  defendant,  for  the  use  of  himself 
and  his  family;  and  in  either  case  it  shall  be  the  duty  of  such  sheriff,  or  other 
officer,  to  annex  the  said  inventory  and  account  made  by  said  appraisers,  and  the 
debtor's  statement,  if  any,  to  the  execution  or  process,  and  return  the  same  to  the 
court  from  whence  it  was  issued. 

16.  Sec.  4.  In  case  of  the  decease  of  any  debtor,  leaving  a  family,  it  shall  be 
the  duty  of  the  executor  or  administrator  of  such  deceased  debtor  to  apply  to  a 
judge  of  the  court  of  common  pleas  of  the  county  where  such  deceased  debtor 
resided  at  the  time  of  his  death ;  and  the  said  judge  shall  thereupon  appoint  three 
discreet  and  judicious  persons  of  said  county,  not  interested  in  the  estate  of  said 
deceased,  and  not  of  kin  to  his  widow  or  children,  who  shall  be  sworn  as  aforesaid, 
and  make  au  inventory,  account,  and  appraisement,  in  manner  aforesaid,  of  the 
household  goods  and  chattels  whereof  such  deceased  debtor  died  possessed ;  and 
in  case  such  inventory,  account,  and  appraisement  shall  exceed  the  sura  of  two 
hundred  dollars,  then  the  widow  of  the  deceased,  his  executor  or  administrator, 
may  select  from  such  inventory  and  account  (and  make  and  annex  to  said  inven- 
tory a  written  statement  thereof,  as  aforesaid,)  articles  to  the  value  of  two  hun- 
dred dollars,  which  shall  thereupon  become  the  property  of  said  family,  and  be 
and  remain  for  their  use:  Provided,  that  nothing  herein  contained  shall  be  per- 
mitted to  conflict  with  the  provisions  of  the  last  will  and  testament  of  any  debtor. 
(See  35-3.) 
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17.  Sec.  5.  Nothing  herein  contained  shall  be  deemed  or  held  to  protect  from 
sale,  under  any  execution  or  process,  any  goods,  chattels,  or  property,  for  the 
purchase  whereof  the  debtor  demand  for  which  the  judgment  on  which  the  exe- 
cution or  process  was  issued  shall  have  been  contracted. 

18.  Sec.  6.  The  sheriff,  or  other  officer,  having  the  execution  or  process,  shall 
be  entitled,  for  the  services  required  of  him  by  this  act,  to  receive  the  sum  of  fifty 
cents;  the  judge,  for  the  appointment  of  the  appraisers,  and  drawing  and  admin- 
istering to  them  the  oath  aforesaid,  the  sum  of  fifty  cents;  the  clerk,  for  filing  the 
same,  eight  cents;  and  the  said  appraisers,  for  the  services  required  of  them,  the 
sum  of  fifty  cents,  each,  to  be  paid  by  the  defendant  in  the  execution  or  process, 
or  by  the  executor  or  administrator  of  the  deceased  debtor. 

19.  Sec.  7.  The  ninth  section  of  the  act,  to  which  this  act  is  a  supplement,  be, 
and  the  same  is  hereby  cepealed,  so  far  as  relates  to  any  contract  made  after  the 
passage  of  this  act,  and  that  all  acts,  and  parts  of  acts,  which  conflict  with  this 
act,  be,  and  the  same  are  hereby  repealed. 

^Explanatory  Act.     Approved  February  13,  1852.     (Pam.  36.)  [*251 

20.  Whereas  doubts  have  arisen  as  to  the  true  construction  of  the  act  of  which 
this  is  explanatory,  in  respect  to  the  kind  of  goods  and  chattels  intended  to 
be  exempt  from  seizure  by  virtue  of  executions  or  other  civil  process — there- 
fore, in  order  to  remove  said  doubts, 
The  said  act  shall  be  construed  so  as  to  include  within  its  provisions,  goods 

and  chattels  of  every  kind,  not  exceeding  in  value,  exclusive  of  wearing  apparel, 

the  sum  of  two  hundred  dollars. 

Further  Supplement.     March  9,  1853.     (Pam.  366.) 

21.  The  appraisers  to  be  appointed  under  the  second  section  of  the  act  to 
which  this  is  a  supplement  may  be  appointed  by  the  sheriff  having  the  execu- 
tion or  civil  process  against  the  defendant,  in  the  counties  of  Sussex,  Warren 
and  Hunterdon  ;  and  when  so  appointed,  said  sheriff  is  hereby  authorized  to 
administer  the  oath  to  said  appraisers,  and  to  endorse  the  same  on  said 
appointment. 

An  Act  to  facilitate  the  collection  of  claims  and  demands  against  townships,  cities,  and 
boroughs.     Approved  March  26,  1845.     (11.  S.  979.) 

22.  Whenever  a  writ  of  execution  shall  be  issued  against  the  inhabitants  of 
any  township,  city,  or  borough  of  this  state,  by  any  court  authorized  to  issue  the 
same,  in  case  there  should  be  no  property  belonging  to  said  township,  city,  or 
borough,  sufficient  to  satisfy  the  same,  whereon  to  levy,  then  the  officer  authorized 
to  execute  said  process  shall  serve  a  copy  of  the  same  on  the  collector  of  said 
township,  city,  or  borough,  who  is  hereby  required  to  pay  and  satisfy  the  same 
out  of  the  first  moneys  belonging  to  said  township,  city,  or  borough,  which  shall 
come  into  his  hands. 

An  Act  to  prevent  fraudulent  trusts  and  assignments.     Approved  March  7,  1850. 

(Pam.  301.) 

23.  Sec.  1.  When  an  execution  against  the  property  of  any  debtor,  upon  a  ^  g/V. 
judgment  recovered  or  docketed  in  the  supreme  court,  or  in  the  circuit  court,  or  /^ 
courts  of  common  pleas  for  any  county  in  this  state,  shall  be  returned  by  the  . 
officer  to  whom  it  is  delivered  unsatisfied,  in  whole  or  in  part,  it  shall  be  lawful  "' 
for  any  judge  of  the  court  out  of  which  said  execution  issued,  in  term  time  or  A  ^^ 
vacation,  on  application  by  the  judgment  creditor  in  the  manner  hereinafter  pro-  /  W, 
vided,  to  make  order  requiring  the  judgment  debtor  to  appear  and  make  dis-  ^  y 
co very  on  oath  concerning  his  property  and  things  in  action  before  said  judge 

or  a  commissioner  of  the  supreme  court,  to  be  designated  in  said  order,  at  a 
time  and  place  in  said  order  specified :  Provided  nevertheless,  that  no  such 
order  shall  be  made  when  the  amount  due  on  such  judgment  shall  be  less  than 
fifty  dollars. 

2i.  Sec.  2.  The  judgment  creditor,  before  he  shall  be  granted  such  order, 
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shall  present  to  said  judge  a  petition,  verified  by  oath,  in  which  he  shall  state 
the  amount  due  on  said  execution,  the  return  made  thereon  by  the  officer  to 
whom  it  was  issued,  and  his  belief  that  said  judgment  debtor  hath  property,  or 
money,  or  things  in  action  due  to  him,  or  held  in  trust  for  him,  where  the  trust 
has  been  created  by,  or  the  fund  held  in  trust  has  proceeded  from  himself,  over 
and  above  such  property  as  is  or  may  be  reserved  by  law,  to  an  amount  exceed- 
ing fifty  dollars,  on  presentation  whereof  said  order  shall  be  made ;  and  the  said 
judge  shall  further,  on  allegation  in  said  petition,  or  in  one  supplementary 
thereto,  and  proof  by  the  oath  of  the  party,  or  any  other  person,  of  facts  and 
circumstances,  showing  that  any  person  owes  the  said  debtor,  otherwise  than  for 
his  labor  or  personal  services,  or  the  labor  or  personal  services  of  any  member 
or  members  of  his  family,  or  holds  money  or  property  in  possession  or  action 
in  trust  for  him  or  for  his  use,  as  aforesaid,  make  order  forbidding  the  payment 
of  such  debt,  or  the  transfer  of  said  property  or  money  by  or  to  the  said  debtor, 
or  any  third  person,  until  further  order  to  be  by  him  made. 

25.  Sec.  3.  Witnesses  may  be  required  to  appear  and  testify  concerning  said 
matters,  by  either  party,  by  process  of  subpoena  and  testificandum  issued  out  of 
*nr.c)-\  *the  court  wherein  such  judgment  shall  be  recovered  or  docketed  ;  and 

-"  the  judge  or  commissioner  may  adjourn  the  examination  from  time  to 
time,  at  the  instance  of  either  party,  as  may  be  needful. 

26.  Sec.  4.  When  the  examination,  by  virtue  of  this  act,  of  a  judgment 
debtor  or  of  witnesses,  shall  be  taken  by  a  commissioner,  it  shall  be  certified  to 
the  judge  making  said  order  under  the  hand  of  said  commissioner  ;  and  there- 
upon, after  considering  the  evidence  of  said  party  and  witnesses,  taken  before 
said  commissioner,  or  by  himself,  it  shall  be  lawful  for  said  judge  to  make  order 
appointing  a  receiver  of  the  property  and  things  in  action  belonging  or  due  to 
or  held  in  trust  for  such  debtor  as  aforesaid,  at  the  time  of  the  issuing  said  exe- 
cution, or  at  any  time  afterwards,  who  thereby  shall  receive  authority  to  pos- 
sess, receive,  and,  if  need  be,  in  his  own  name  as  such  receiver,  sue  for  such  pro- 
perty or  things  in  action  ;  and  it  shall  be  the  duty  of  such  receiver  to  apply  the 
same  in  payment  of  the  said  judgment,  and  the  costs  of  the  proceedings  thereon 
and  the  reasonable  compensation  of  said  receiver  to  be  taxed  by  the  judge,  and 
to  pay  the  rest  into  said  court  wherein  said  judgment  was  recovered  or  docketed, 
to  be  there  disposed  of  according  to  law ;  and  such  judge  shall  order  said  judg- 
ment debtor  to  convey  and  deliver  to  such  receiver  all  such  property  and  rights 
in  action,  and  the  evidence  thereof;  and  said  receiver  shall  be  subject  to  the 
authority  and  orders  of  said  court  from  time  to  time  to  be  given,  and  shall,  on 
the  fulfilment  of  his  duties,  or  at  other  times  when  called  upon,  make  report  in 
writing  to  said  court  of  his  doings  in  the  premises. 

27.  Sec.  5.  In  case  the  judgment  creditor  shall  not  appear  and  examine  the 
debtor  at  the  time  and  place  specified,  or,  after  examination  of  the  party  and 
wituesses,  no  such  property  or  things  in  action  shall  be  discovered,  the  petition 
of  such  judgment  creditor  shall  be  dismissed,  with  costs,  to  be  taxed  by  said 
judge,  which  shall  be  allowed  either  party  after  the  rates  provided  in  actions  at 
law  :  Provided,  that  no  attorney's  fees  shall  be  taxed  or  recoverable  on  either 
side. 

28.  Sec.  6.  If  any  party  or  witness  disobey  any  order  of  the  judge,  or  any 
subpoena  issued  by  virtue  of  this  act  duly  served,  and  the  fees  of  such  witness 
paid,  or  refuse  on  attendance  to  answer  and  testify,  such  party  or  witness  may 
be  punished  by  the  judge  as  for  a  contempt  of  the  court  whereof  he  is  such 
judge. 

29.  Sec.  7.  The  petitions,  orders,  examinations,  and  reports  made  and  taken 
by  virtue  of  this  act,  shall  be  filed  with  the  clerk  of  the  court  whence  the  unsa- 
tisfied executions  issued. 

30.  Sec.  8.  Affidavits  verifying  said  petitions  may  be  taken  before  any  officer 
who  is  or  shall  be  authorized  by  law  to  administer  oaths  ;  and  if  any  person,  in 
any  affidavit  or  examination  taken  under  this  act,  shall  wilfully  and  corruptly 
swear  falsely,  he  shall  be  deemed  guilty  of  perjury. 
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Supplement.     Approved  March  15,  1855. 

31.  Whenever  a  certiorari  sliall  l>c  brought  to  remove  any  proceedings  had 
under  the  act  to  which  this  is  a  supplement,  the  court  out  of  which  the  cer- 
tiorari issued  may  amend  the  proceedings  in  matters  of  form,  and  shall  give  such 
judgment  and  make  such  order  as  the  judge  before  whom  the  proceedings  were 
had  ought  to  have  given  or  made. 

An  Act  giving  relief  to  creditors,  where  prisoners  for  debt  escape  or  die.     Passed  January 

lis,  1797.     (K.  S.  335.) 

32.  Sec.  1.  If  any  person  who  is  or  shall  be  committed,  in  execution,  to  any 
prison,  shall  escape  from  thence,  by  any  ways  or  means  whatsoever,  the  creditor 
or  creditors,  at  whose  suit  such  prisoner  was  charged  in  execution  at  the  time 
of  his  or  her  escape,  may  retake  such  prisoner  by  any  new  capias,  or  capias  ad 
satisfaciendum,  or  sue  forth  any  other  kind  of  execution  on  the  judgment,  as  if 
the  body  of  such  prisoner  had  never  been  taken  in  execution. 

33.  Sec.  2.  The  party  or  parties,  at  whose  suit,  or  to  whom  any  person  doth  or 
shall  stand  charged  in  execution  for  any  debt  or  damages  recovered,  his,  her  or 
*their  executors  or  administrators,  may,  after  the  death  of  the  said  party  r^r, 
so  charged  and  dying  in  execution,  lawfully  sue  forth  and  have  new  *- 
execution  against  the  goods  and  chattels,  lands  and  tenements,  or  any  of  them, 
of  the  person  so  deceased,  in  such  manner  and  form,  to  all  intents  and  purposes, 
as  he,  she  or  they,  or  any  of  them  might  have  had  by  the  laws  of  this  state,  if 
such  person  so  deceased  had  never  been  taken  or  charged  in  execution :  Pro- 
vided always,  that  no  person  or  persons,  his,  her  or  their  executors  or  adminis- 
trators, at  whose  suit  or  suits  any  such  party  shall  be  in  execution,  and  die  in 
execution,  shall  have  or  take  any  new  execution  against  the  lands,  tenements  or 
hereditaments  of  such  party  so  dying  in  execution,  which  shall,  at  any  time  after 
the  judgment  or  judgments  against  such  party  so  dying,  and  by  reason  whereof 
such  party  was  taken  or  charged  in  execution,  be  by  him  or  her  sold,  bona  fide, 
for  the  payment  of  any  of  his  or  her  creditors  ;  and  the  money,  which  shall  be 
paid  for  the  lands  so  sold,  either  paid  or  secured  to  be  paid  to  any  of  his  or  her 
creditors,  with  their  privity  and  consent,  in  discharge  of  his,  her  or  their  due 
debts,  or  of  some  part  thereof;  nor  against  any  lands,  tenements  or  heredita- 
ments of  such  party  so  dying  in  execution,  which  shall  have  been  sold  by  reason 
of  any  other  judgment  against  him  or  her  so  dying  in  execution. 

Supplement  to  Act  respecting  executions.     Approved  February  16,  1854. 

34.  Every  sheriff  or  other  officer  having  an  execution  or  civil  process  against 
any  defendant  having  a  family,  is  hereby  authorized  and  empowered  to  perform 
the  same  duties  which  any  judge  of  the  court  of  common  pleas  would  be  required 
to  perform  under  the  second  section  of  the  act  to  which  this  is  a  supplement. 

A  further  Supplement.     Approved  February  25,  1856.     (Pam.  64.) 

35.  Sec.  1.  The  appraisers  required  to  be  appointed  by  the  fourth  section  of  ^^^ 
the  supplement  to  which  this  is  a  further  supplement  (see  16)  shall  hereafter  be  /  &"&, 
only  two  in  number,  and  shall  in  all  such  cases  as  are  mentioned  in  the  fourth  ^  ? 
section  be  appointed  by  the  surrogate  of  the  county  where  the  deceased  debtor  f  - 
resided  at  the  time  of  his  or  her  death,  and  shall  make  the  oath  required  by  the  A 
second  section  of  said  supplement  before  the  surrogate  or  any  person  lawfully  \^J ■' 
authorized  to  administer  an  oath ;  and  said  appraisers  being  so  appointed  and  /\  ,  l^\ 
sworn  shall  make  an  inventory  and  appraisement  as  required  by  the  supplement 

to  which  this  is  a  further  supplement,  and  the  acts  supplementary  thereto,  which 
inventory  and  appraisement  shall  include  all  the  property  required  to  be  inven- 
toried and  appraised  by  the  tenth  section  of  the  act  entitled,  "An  act  concerning 
executors  and  the  administration  and  distribution  of  intestates'  estates,"  and 
shall  be  proved  before  the  surrogate  of  the  county  where  such  appraisers  shall 
be  appointed  in  the  same  manner  as  now  required  by  the  said  tenth  section  of 
the  said  act  entitled  "An  act  concerning  executors  and  the  administration  and 

18 


274  EXECUTIONS. 

distribution  of  intestates'  estates,"  and  recorded  in  his  office,  but  not  filed  in  the 
office  of  the  county  clerk ;  and  the  appointment  and  oath  of  said  appraisers 
shall  be  filed  in  the  office  of  the  surrogate  making  the  appointment,  there  to 
remain ;  and  where  any  widow,  executor,  or  administrator  shall  have  selected 
goods  and  chattels  of  any  kind  for  the  use  of  the  family,  according  to  the  said 
fourth  section,  the  executor  or  executors,  administrator  or  administrators,  of  the 
deceased  debtor  at  the  time  of  making  his,  her,  or  their  oath  to  such  inventory 
and  appraisement  before  the  surrogate  as  aforesaid,  shall  also,  by  oath  or  affir- 
mation, to  be  taken  before  the  surrogate,  verify  the  list  or  statement  of  articles 
selected  for  the  use  of  the  family,  which  list  or  statement  so  verified  shall  be 
annexed  to  and  recorded  with  the  inventory  in  the  office  of  the  surrogate. 

36.  Sec.  2.  Any  debtor  who  shall  die,  leaving  his  wife  him  surviving,  whether 
he  shall  leave  any  child  or  children  him  surviving  or  not,  shall  be  taken  and 
held  to  be  a  deceased  debtor  leaving  a  family,  within  the  meaning  and  intent  of 
the  act  to  which  this  is  a  further  supplement. 

37.  Sec.  3.  For  drawing  and  making  the  appointment  of  appraiser  and  draw- 
ing the  oath  for  the  appraisers,  the  surrogate  shall  be  entitled  to  charge  the 
sum  of  one  dollar. 

A  further  Supplement.     Approved  March  12,  1860.     (Pam.  243.) 

38.  Sec.  1.  The  provisions  of  the  act  to  which  this  is  a  further  supplement, 
and  the  provisions  of  the  several  supplements  to  said  act,  shall  apply  to  the 
estate  of  any  person  who  shall  hereafter  die  intestate,  leaving  a  wife  or  child 
him  surviving,  whether  such  person  shall  be  a  debtor  or  not,  and  goods  and 
chattels  of  the  estate  of  such  deceased  person  to  the  amount  of  two  hundred 
dollars  shall  be  first  reserved  and  set  apart  to  and  for  the  use  of  his  family  before 
any  distribution  or  other  disposition  shall  be  made  thereof. 

Sec.  2.  All  acts  and  parts  of  acts  inconsistent  with  the  provisions  of  this 
act  be  and  the  same  are  hereby  repealed. 


NOTES. 

The  sheriff  must  make  a  particular  inventory  of  the  defendant's  property,  or  he  is  liable 
to  be  amerced.     Coxe,  136,  138. 

An  execution  duly  recorded,  when  delivered  to  the  sheriff,  is  entitled  to  priority,  as  to 
the  real  estate,  over  one  previously  delivered,  but  not  recorded  until  the  delivery  of  the 
other,  and  the  time  of  recording  may  be  proved  by  parol.  Perm.  186.  3  Hal.  282.  4 
Zab. 

Imprisonment  on  a  ca.  sa.  is  prima  facie  evidence  of  satisfaction  of  the  judgment.  2 
South.  508,  799.     2  Gr.  102. 

Two  executions  should  not  be  issued  at  the  same  time  against  several  persons  upon  one 
judgment  rendered  on  one  scire  facias  and  one  recognisance.  6  Hal.  362.  See  Practice  of 
Law,  act  of  1855. 

"Where  an  execution  was  stayed  by  the  court,  before  a  levy,  but  ordered  to  stand  as  secu- 
rity, and  the  sheriff  sold  on  a  subsequent  execution,  the  proceeds  were  ordered  to  be  applied 
to  the  first  execution.     Spen.  136. 

In  a  contest  between  conflicting  executions  levied  upon  the  same  property,  as  to  priority, 
&c,  where  the  executions  issue  out  of  different  courts,  that  court  only  has  jurisdiction, 
under  whose  execution  the  money  was  raised,  and  into  which  the  sheriff,  by  the  command 
of  the  writ,  was  bound  to  pay  it.     3  Zab.  566. 

No  goods  can  be  sold  but  such  as  were  levied  on  before  the  execution  was  returned. 
1  Hal.  149.     1  Harr.  254.     4  Zab.  150. 

Shares  of  stock  are  not  bound  by  the  delivery  of  the  fi.  fa.  to  the  sheriff,  but  may  be 
transferred  before  an  actual  levy  is  made  by  going  to  the  cashier  or  proper  officer  and 
giving  notice  of  the  levy.  Nor  would  a  levy  by  a  mere  inventory  bind  bank  notes,  the 
officer  must  take  possession  of  them.     2  Zab.  383. 

A  levy  made  by  returning  an  inventory  of  the  property  levied  on  furnished  by  the  defend- 
ant for  the  purpose,  is  valid.     4  Zab.  150. 

The  goods  must  be,  by  some  act  of  the  officer,  seized  and  levied  on,  to  constitute  a  levy. 
Before  this,  he  has  no  property  in  them,  which  will  enable  him  to  maintain  an  action  for 
them.     6  Hal.  218. 

The  sheriff  is  not  bound  in  this  state  to  remove  the  goods  levied  on,  but  may  leave  them 
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in  the  actual  possession  of  the  defendant  until  the  day  of  sale  (if  the  plaintiff  consents).  The 
plaintiff  may  direct  the  sheriff  not  to  proceed  to  a  sale,  without  further  orders,  or  unless 
urged  by  younger  executions,  without  thereby  losing  his  priority,  provided  it  be  done  in 
good  faith. 

If  a  prior  execution  is  kept  up  by  color  or  fraud  or  to  protect  the  property  from  other 
creditors,  a  subsequent  execution  levied  on  the  same  goods  will  be  preferred.  1  Harr.  254. 
4  Hair.  166.  But  giving  the  sheriff,  after  the  levy,  a  stay  of  execution,  leaving  the  property 
in  the  hands  of  the  defendant,  and  permitting  him  to  deal  with  it  as  his  own,  does  not  render 
*the  execution  constructively  fraudulent ;  such  acts  afford  evidence  of  fraud,  which  [-#954 
may  be  rebutted.     4  Zab.  150.  L 

An  execution  may  be  levied  on  standing  timber,  purchased  by  the  defendant  under  a 
lease  authorizing  him  to  cut  it  within  a  specified  time,  his  right  being  a  mere  chattel 
interest,  and  in  such  a  case  the  subsequent  cutting  of  the  timber  will  not  destroy  the  lien. 
4  Zab.  161. 

An  execution  must  be  recorded  before  it  is  delivered  to  the  sheriff,  to  make  his  sale  of 
land  valid.     4  Zab.  818.     1  Dutch.  620. 

The  mere  fact  that  the  sheriff  has  sold  the  goods  is  not  sufficient  evidence  that  he  has 
received  the  money.     1  Dutch.  625. 

The  sheriff  may  levy  and  inventory  part  of  a  defendant's  goods,  and  afterwards  may  levy 
on  other  goods.     2  Dutch.  129. 

A  creditor  who  puts  in  a  claim  under  an  assignment  does  not  thereby  waive  his  lien  under 
an  execution,     lb. 

Growing  crops  may  be  levied  on  under  a  fi.  fa.  de  bonis;  but  a  purchaser  of  the  land  under 
a  sheriff's  sale,  will  be  entitled  to  the  crops,  if  they  were  not  sold  before  the  entry  of  the 
judgment.     3  Dutch.  177. 
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Account,  citation  to, 

Acting  executor  may  sell  land, 

Actions,  entitled  to  trespass, 

liable  to, 

when  to  be  brought  against, 

Administrators,  who  to  be  appointed, 

de  bonis  non  may  have  sci.  fa  , 

recover  and  liable  as  executors, 

bond, 

suits  on  bond, 

how  to  dispute  claims, 

Administration  with  will  annexed, 

may  sell  land, 

bond, 

if  no  relations, 

Creditors,  when  and  how  to  make  claims, 

when  to  be  barred, 

when  they  may  sue, 

how  claim  disputed, 

[See  Abatement.  Death.  Distress.  Executions,  16,  35.  Fees  and  Costs. 
Frauds  and  Perjuries.  Insolvent  Estates.  Legacies.  Limitation  of 
Actions.     Orphans1  Courts.     Sale  of  Lands.     Widows.      Wills.'] 

An  Act  concerning  executors  and  the  administration  and  distribution  of  intestates'  estates. 
Revision— Approved  April  16,  1846.     (R.  S.  350.) 

1.  Executors  and  administrators  shall  and  may  have  an  action  for  a  trespass 
done  to  their  testator  or  intestate,  as  of  the  goods  and  chattels  of  the  same 
testator  or  intestate,  carried  away  in  his  or  her  lifetime,  against  the  trespassers, 
and  recover  their  damages,  in  like  manner  as  the  person  whose  executors  or 
administrators  they  be,  should  have  had,  if  he  or  she  were  living. 

2.  Where  any  testator  or  intestate  shall,  in  his  or  her  lifetime,  have  taken  or 
carried  away,  or  converted  to  his  or  her  use,  the  goods  or  chattels  of  any  person 
or  persons,  such  person  or  persons,  his  or  her  executors  or  administrators,  shall 


23 

Claims  to  be  in  writing, 

30 

19 

how  disputed, 

29 

1 

Distribution  of  the  estate, 

13 

0 

of  estate  of  deceased  child, 

14 

20, 

32 

married  women, 

15 

7 

one  year  after  death, 

16 

5 

when  no  relations, 

25, 

27 

9 

Executors  of  executors, 

4 

11 

all  considered  as  one, 

6 

12 

debts  of,  not  discharged, 

24 

29 

how  to  dispute  claim, 

29 

18 

Husband  to  have  his  wife's  estate, 

15 

20 

21 

Inventory  and  appraisement, 

10 

22 

Land,  how  sold, 

19  to  2: 

25 

Legacies,  suits  for, 

33 

?, 

Refunding  bond,  when  required, 

17 

28 

29 

30 

suits  on, 

31 

29 

Suits  against  executors  or  adm'rs, 

29 

32 

20 

32 

Waste  or  conversion,  liable  for, 

3 

29 

Widow  to  have  her  own  property, 

35 
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have  and  maintain  the  same  action  against  the  executors  or  administrators  of 
such  testator  or  intestate,  as  he,  she  or  they  might  have  had  or  maintained 
against  such  testator  or  intestate,  and  shall  have  the  like  remedy  and  process  for 
the  damages  recovered  in  such  action,  as  are  now  had  and  allowed  in  other 
actions  against  executors  or  administrators. 

3.  All  and  every  the  executors  and  administrators  of  any  person  or  persons, 
who,  as  executor  or  executors,  either  of  right,  or  in  his,  her  or  their  own  wrong, 
or  as  administrator  or  administrators,  hath  or  have  wasted  or  converted,  or  here- 
after shall  waste  or  convert  any  goods,  chattels,  estate  or  assets  of  any  person 
deceased,  to  his,  her  or  their  own  use,  shall  be  liable  and  chargeable,  in  the  same 
manner  as  his,  her  or  their  testator  or  intestate  would  have  been,  if  living. 

4.  Executors  of  executors  shall  have  actions  of  debt,  account,  and  of  goods 
carried  away  of  the  first  testator,  and  execution  of  judgments  obtained  by,  or 
recognisances  made  to  the  first  testator,  in  any  court  of  record,  in  the  same  manner 
as  the  first  testator  should  have  had,  if  he  were  in  life,  as  well  of  actions  of  the 
time  past  as  of  the  time  to  come ;  and  that  the  same  executors  of  executors  shall 
£„- .-,  *answer  to  others,  of  as  much  as  they  have  recovered  of  the  goods  of  the 

J  first  testator,  as  the  first  executors  should  do,  if  they  were  in  life. 

5.  Where  any  judgment  hath  been,  or  shall  be  had,  by  or  in  the  name  of  any 
executor  or  administrator,  in  such  case  an  administrator  de  bonis  non  may  sue 
forth  a  scire  facias,  and  take  execution  upon  such  judgment. 

6.  In  actions  against  divers  executors,  all  the  same  executors  shall  be  consid- 
ered as  one  person,  representing  the  person  of  the  testator;  and  such  of  the  ex- 
ecutors, as  the  sheriff  shall  return  "summoned,"  on  the  summons,  or  "cepi  cor- 
pus," or  "  corpora,"  on  the  capias  ad  respondendum,  shall  answer  to  the  plaintiff 
or  plaintiffs  ;  and  in  ease  judgment  shall  pass  for  the  plaintiff  or  plaintiffs,  then 
such  plaintiff  or  plaintiffs  shall  have  his,  her,  or  their  judgment  and  execution 
against  such  of  the  executors,  as  the  sheriff  shall  have  returned  in  manner  afore- 
said, and  against  all  others  named  in  the  writ,  of  the  goods  and  chattels  of  the 
testator,  as  well  as  if  they  had  all  been  summoned,  or  taken,  or  had  appeared. 

7.  If  any  person  die  intestate,  or  if  the  executors  named  in  any  testament 
renounce  the  executorship,  or  refuse  or  neglect,  for  the  space  of  forty  days  after 
the  death  of  the  testator,  to  prove  such  testament,  then  administration  of  the 
goods,  chattels,  and  credits  of  such  intestate,  or  of  such  testator,  with  the  testa- 
ment annexed,  shall  be  committed  or  granted  to  the  widow,  or  the  next  of  kin  of 
such  intestate  or  testator,  or  to  some  of  them,  if  they  or  any  of  them  will  accept 
the  same ;  and  if  none  of  them  will  accept  thereof,  then  to  such  other  proper 
person  or  persons,  as  will  accept  the  same. 

8.  All  administrators,  of  whatever  kind  or  description  they  may  be,  shall  have 
actions  to  demand  and  recover,  as  executors,  the  debts  due  to  the  person  deceased, 
and  shall  answer  to  others,  to  whom  such  deceased  person  was  holden  and  bound, 
in  the  same  manner  as  executors  shall  answer,  and  shall  be  accountable  as  execu- 
tors be,  in  case  of  testament,  as  well  of  the  time  past  as  of  the  time  to  come. 

9.  And  whereas,  it  is  sometimes  practised  to  the  defrauding  of  creditors,  that 
such  persons  as  are  to  have  the  administration  of  the  goods  of  others  dying  intes- 
tate committed  to  them,  if  they  require  it,  will  not  accept  the  same,  but  suffer  or 
procure  the  administration  to  be  granted  to  some  other  of  mean  estate  and  indi- 
gent circumstances,  from  whom  themselves,  or  others,  by  their  means,  do  take 
deeds  of  gifts,  and  authorities  by  letters  of  attorney,  whereby  they  obtain  the 
estate  of  the  intestate  into  their  hands,  and  yet  stand  not  subject  to  pay  any  debts 
owing  by  the  same  intestate,  and  so  the  creditors,  for  want  of  knowledge  of  the 
place  of  habitation  of  the  administrator,  cannot  arrest  or  sue  him  or  her ;  and 
if  they  happen  to  find  him  or  her  out,  yet,  for  want  of  ability  in  him  or  her  to 
satisfy,  of  his  or  her  own  goods,  the  value  of  that  which  he  or  she  hath  conveyed 
away  or  wasted  of  the  intestate's  goods,  or  released  of  his  or  her  debts,  the  credi- 
tors cannot  have  or  recover  their  just  debts  and  demands — therefore,  be  it  enacted 
by  the  authority  aforesaid,  that  all  and  every  person  and  persons,  who  shall 
obtain,  receive,  and  have  any  goods  or  debts  of  any  person  dying  intestate,  or  a 
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release  or  other  discharge  of  any  debt  or  duty  that  belonged  to  the  intestate,  upon 
any  fraud  as  is  aforesaid,  or  without  such  valuable  consideration,  as  shall  amount 
to  the  value  of  the  same  goods  or  debts,  or  near  thereabouts  (except  it  be  in  or 
towards  satisfaction  of  some  just  debt,  of  the  value  of  the  same  goods  or  debts, 
to  him  or  her  owing  by  the  intestate,  at  the  time  of  his  or  her  decease),  shall  be 
charged  and  chargeable  as  executor  of  his  or  her  own  wrong,  and  so  far  only  as 
all  such  goods  and  debts,  coming  to  his  or  her  hands,  or  whereof  he  or  she  is 
released  or  discharged  by  such  administrator,  will  satisfy;  deducting  nevertheless, 
to  and  for  himself,  allowance  of  all  just  debts,  upon  good  consideration,  and  with- 
out fraud,  owing  to  him  or  her  by  the  intestate,  at  the  time  of  his  or  her  decease, 
and  all  other  payments  made  by  him  or  her,  which  lawful  executors  or  adminis- 
trators may  and  ought  to  have  and  pay  by  the  laws  of  this  state. 

10.  The  executor  and  executors  named  by  the  testator,  or  person  deceased,  or 
such  other  person  or  persons,  to  whom  administration  hath  been  or  shall  be  com- 
mitted, where  any  person  hath  died  or  shall  die  intestate,  or  by  way  of  intestate, 
calling  or  taking  to  him,  her,  or  them,  at  least  two  reputable  disinterested  free- 
holders; *and  in  their  presence,  and  by  their  discretion,  shall  make  or  r^0rp 
cause  to  be  made,  a  true  and  perfect  inventory  of  all  the  goods,  chattels  L 
and  credits,  as  well  moveable  as  not  moveable,  whatsoever,  that  were  of  the  per- 
son so  deceased,  and  the  same  shall,  by  the  said  executor  or  executors,  adminis- 
trator or  administrators,  be  presented  and  delivered  to  the  surrogate,  before  whom 
the  testament  of  such  person  so  dying  was  proved,  or  administration  committed, 
upon  the  oath  or  affirmation  of  such  executor  or  executors,  administrator  or  ad- 
ministrators, to  be  taken  before  the  said  surrogate,  that  the  same  inventory  is 
just  aud  true,  and  also  upon  the  oath  or  affirmation,  to  be  taken  as  aforesaid,  of 
the  said  persons  or  appraisers,  or  one  of  them,  in  whose  presence  the  said  inven- 
tory was  made,  and  by  whom  the  goods,  chattels  and  credits,  therein  specified, 
were  appraised,  that  the  same  were  appraised,  according  to  their  just  and  true 
respective  rates  and  values,  after  the  best  of  his  or  their  (as  the  case  may  be) 
judgment  and  understanding  ;  and  in  case  but  one  appraiser  is  sworn  or  affirmed, 
the  following  words  shall  be  added,  that  the  other  appraiser  or  appraisers  was 
or  were  present  at  the  same  time,  and  consented  in  all  things  to  the  doing  thereof; 
on  which  inventory  a  copy  of  the  said  oaths  or  affirmations  shall  be,  by  the  said 
surrogate  endorsed ;  which  said  inventory,  so  taken,  appraised  and  sworn  or 
affirmed  to,  as  aforesaid,  shall  be  deposited  in  the  registry  of  the  prerogative 
court,  there  to  remain  affiled.     (See  p.  273,  sec.  35.) 

11.  The  surrogates  of  the  respective  counties  of  this  state,  and  every  of  them, 
for  the  time  being,  shall  and  may,  upon  their  respective  granting  and  committing 
of  administration  of  the  goods  of  persons  dying  intestate,  take  of  the  respective 
person  or  persons,  to  whom  such  administration  shall  be  committed,  except 
where  administration  shall  be  granted  to  a  husband,  of  the  goods,  chattels  and 
credits  of  his  wife,  sufficient  bonds,  with  two  or  more  able  sureties,  to  the  ordi- 
nary of  the  state,  in  such  penalty  as  the  said  surrogate  shall  think  reasonable, 
respect  being  had  to  the  value  of  the  estate,  with  condition  in  form  and  manner 
following,  to  wit : 

The  condition  of  this  obligation  is  such,  that  if  the  above  bound  A.  B.  ad- 
ministrator of  all  and  singular  the  goods,  chattels  and  credits  of  C.  D.,  deceased, 
do  make  or  cause  to  be  made,  a  true  and  perfect  inventory  of  all  and  singular 
the  goods,  chattels  aud  credits  of  the  said  deceased,  which  have  or  shall  come  to 
the  hands,  possession  or  knowledge  of  the  said  A.  B.  or  into  the  hands  or  pos- 
session of  any  other  person  or  persons  for  the  said  A.  B.,  and  the  same  so  made 
do  exhibit,  or  cause  to  be  exhibited  into  the  registry  of  the  prerogative  court,  in 
the  secretary's  office  of  this  state,  or  into  the  surrogate's  office  of  the  county  of 

,  at  or  before  the  expiration  of  six  calendar  months,  from  the  date  of  the 

above  written  obligation,  and  the  same  goods,  chattels  and  credits,  and  all  other 

goods,  chattels  and  credits  of  the  said  deceased,  at  the  time  of  death, 

which  at  any  time  after  shall  come  into  the  hands  or  possession  of  the  said  A.  B. 
or  into  the  hands  or  possession  of  any  other  person  or  persons  for  the  said  A.  B., 
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do  well  and  truly  administer,  according  to  law :  and  further,  do  make,  or  cause 
to  be  made,  a  just  and  true  account  of administration,  within  twelve  cal- 
endar months  from  the  date  of  the  above  written  obligation;  and  all  the  rest  and 
residue  of  the  said  goods,  chattels  and  credits,  which  shall  be  found  remaining 
upon  the  account  of  the  said  administration,  the  same  being  first  examined  and 
allowed  of  by  the  judges  of  the  orphans' court  of  the  county,  or  other  competent 
authority,  shall  deliver  and  pay  unto  such  person  or  persons,  respectively,  as  is, 
are  or  shall,  by  law,  be  entitled  to  receive  the  same.  And  if  it  shall  hereafter 
appear,  that  any  last  will  and  testament  was  made  by  the  said  deceased,  and  the 
executor  or  executors  therein  named,  or  any  other  person  or  persons,  do  exhibit 
the  same  into  the  said  prerogative  court  or  the  surrogate's  office  of  the  county  of 

,  making  request  to  have  it  allowed  and  approved ;  if  the  said  A.  B., 

being  thereunto  required,  do  render  and  deliver  the  said  letters  of  administration 
(approbation  of  such  testament  being  first  had  and  made),  to  the  said  court,  then 
the  above  obligation  to  be  void  and  of  none  effect,  or  else  to  remain  in  full  force 
and  virtue. 

And  it  is  hereby  declared,  that  the  like  bonds,  with  conditions  suited  to  the 
nature  of  the  respective  cases,  shall  be  given  by  administrators  durante  minore 
^rh-i  *setate,  durante  absentia,  pendente  lite,  cum  testaraento  annexo,  or  by 
J  whatever  other  name  or  description  they  may  be  known  and  distin- 
guished. 

12.  All  administration  bonds,  given  in  pursuance  of  this  act,  shall  be  good  to 
all  intents  and  purposes,  and  pleadable  in  any  court  of  justice.  And  in  case  any 
such  bonds  shall  become  forfeited,  it  shall  and  may  be  lawful  for  the  ordinary  or 
surrogate  general,  to  cause  the  same  to  be  prosecuted  in  any  court  of  record,  at 
the  request  of  any  party  grieved  by  such  forfeiture ;  and  the  moneys  recovered 
upon  such  bond  shall  be  applied  towards  making  good  the  damages  sustained  by 
the  not  performing  the  said  condition,  in  such  manner  as  the  judge  of  the  pre- 
rogative court  shall,  by  his  sentence  or  decree,  direct :  And  further,  that  it  shall 
and  may  be  lawful  to  and  for  the  judges  of  the  orphans'  court,  of  the  respective 
counties  of  this  state,  after  such  administrators  shall  have  legally  accounted  for 
and  touching  the  goods,  chattels,  and  credits  of  the  person  so  deceased,  to  order 
a  just  and  equal  distribution  of  what  shall  remain  clear,  after  debts,  funeral 
charges,  and  just  expenses  of  every  sort,  first  allowed  and  deducted,  amongst 
the  wife  and  children,  or  children's  children,  if  any  such  there  be,  or  otherwise 
to  the  next  of  kindred  to  the  intestate,  in  equal  degree,  or  legally  representing 
their  stocks,  each  according  to  his  or  her  respective  right,  pursuant  to  the  laws 
in  such  cases,  and  the  rules  and  limitations  hereinafter  set  down,  and  the  same 
distribution  to  decree  and  settle ;  and  the  persons  entitled  to  such  distribution 
shall  have  their  remedy  at  law,  in  case  of  non-payment,  for  the  recovery  of  the 
same,  against  the  exeeutor  or  executors,  administrator  or  administrators,  so 
accounting,  saving  to  every  one,  supposing  him,  her  or  themselves  aggrieved, 
his,  her  and  their  right  of  appeal. 

13.  The  whole  surplusage  of  the  goods,  chattels  and  personal  estate  of  every 
person  dying  intestate,  shall  be  distributed  in  manner  following,  that  is  to  say: 
one  third  part  of  the  said  surplusage  to  the  widow  of  the  intestate,  and  all  the 
residue,  by  equal  portions,  to  and  among  the  children  of  such  intestate,  and  such 
persons  as  legally  represent  such  children,  in  case  any  of  the  said  children  be  then 
dead,  other  than  such  child  or  children,  who  shall  have  any  estate  by  the  settle- 
ment of  the  intestate,  or  shall  be  advanced  by  the  intestate,  in  his  lifetime,  by 
portion  or  portions  equal  to  the  share,  which  shall,  by  such  distribution,  be 
allotted  to  the  other  children,  to  whom  such  distribution  is  to  be  made;  and  in 
case  any  child  shall  have  any  estate  by  settlement  from  the  said  intestate,  or  shall 
be  advanced  by  the  said  intestate,  in  his  lifetime,  by  portion  not  equal  to  the 
share  which  will  be  due  to  the  other  children,  by  such  distribution  as  aforesaid, 
then  so  much  of  the  surplusage  of  the  estate  of  such  intestate  shall  be  distributed 
to  such  child  or  children,  as  shall  have  any  land  by  settlement  from  the  intestate, 
or  were  advanced  in  the  lifetime  of  the  intestate,  as  shall  make  the  estate  of  all 
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the  said  children  to  be  equal,  as  near  as  can  be  estimated.  And  in  case  there 
be  no  children,  nor  any  legal  representatives  of  them,  then  one  moiety  of  the  said 
estate  shall  be  allotted  to  the  widow  of  the  said  intestate,  and  the  residue  of  the 
said  estate  shall  be  distributed  equally  to  every  of  the  next  of  kindred  of  the 
intestate,  who  are  in  equal  degree,  and  those  who  represent  them :  Provided, 
that  no  representation  shall  be  admitted  among  collaterals  after  brothers'  and 
sisters'  children.  And  in  case  there  be  no  widow,  then  all  the  said  estate  to  be 
distributed  equally  to  and  among  the  children ;  and  in  case  there  be  no  child, 
then  to  the  next  of  kindred,  in  equal  degree,  of  or  unto  the  intestate,  "and  their 
legal  representatives  as  aforesaid,  and  in  no  other  manner  whatsoever. 

14.  If,  after  the  death  of  a  father,  any  of  his  children  shall  die  intestate,  with- 
out wife  or  children,  in  the  lifetime  of  the  mother,  every  brother  and  sister,  and 
the  representatives  of  them,  shall  have  an  equal  share  with  her;  any  thing  in 
this  act,  or  any  law  to  the  contrary,  notwithstanding. 

15.  Neither  this  act,  nor  any  thing  herein  contained,  respecting  the  distribu- 
tion of  intestates'  estates,  shall  be  construed  to  extend  to  the  estates  of  femes 
covert,  who  shall  die  intestate  ;  but  that  their  husbands  may  demand  and  have 
administration  of  their  rights,  credits,  and  other  personal  estates,  and  recover 
and  enjoy  the  same,  as  fully  as  they  might  have  done  before  the  passing  of  this 
act. 

16.  And,  to  the  end  that  a  due  regard  be  had  to  creditors — be  it  enacted,  that 
*no  distribution  of  the  goods,  chattels  and  credits  of  any  person  dying 
intestate  shall  be  made  until  one  year  be  fully  expired  after  granting 
administration  thereof. 

17.  Every  person,  to  whom  any  distribution  or  share  of  the  goods,  chattels, 
and  personal  estate  of  any  intestate  shall  be  allotted,  shall  give  bond,  with  suf- 
ficient sureties,  in  double  the  sura  at  least  of  such  distributive  share,  to  the 
administrators,  with  condition,  that  if  any  debt  or  debts,  truly  owing  by  the 
intestate,  shall  be  afterwards  sued  for  and  recovered,  or  otherwise  duly  made  to 
appear,  and  which  there  shall  be  no  other  assets  to  pay,  that  then,  and  in  every 
such  case,  he  or  she  shall  respectively  refund  and  pay  back  to  the  administrators, 
his  or  her  ratable  part  of  such  debt  or  debts,  and  of  the  costs  of  suit  and  charges 
by  reason  of  such  debt  or  debts,  out  of  the  part  and  share  so  allotted  to  him  or 
her;  thereby  to  enable  the  said  administrators  to  satisfy  such  debt  or  debts. 
(See  28.) 

18.  In  all  cases,  where  any  administration  shall  be  granted,  with  a  will  or  tes- 
tament annexed,  the  will  of  the  deceased  in  such  testament  expressed,  shall  be 
observed  and  performed. 

19.  Where  any  lands,  tenements  or  hereditaments,  have  been,  or  shall  be  given 
or  devised  by  any  last  will  or  testament,  executed  in  due  form  of  law,  to  the  ex- 
ecutors therein  named  or  any  of  them,  to  be  sold ;  or  have  been,  or  shall  be  thereby 
ordered  to  be  sold  by  the  executors  therein  named  or  any  of  them,  and  one  or  more 
of  said  executors  shall  die  or  have  died  in  the  lifetime  of  the  testator,  or  if  living 
at  the  death  of  the  testator,  shall  refuse  or  neglect  to  prove  the  said  last  will  of 
the  testator,  or  shall  die ;  or  if,  having  proved  said  last  will  and  taken  upon  him- 
self, herself,  or  themselves  the  execution  thereof,  shall  have  died  or  shall  die,  then 
and  in  either  case,  the  said  trusts  in  said  will  shall  vest  in  the  other  executor  or 
executors  in  said  will  named,  who  shall  prove  or  shall  have  proved  said  will,  and 
in  the  survivor  and  survivors  of  them,  unless  it  shall  be  otherwise  expressed  in 
said  will.  And  it  shall  be  lawful  for  such  acting,  or  surviving  executor  or  ex- 
ecutors to  sell  and  convey  the  said  lands,  tenements  and  hereditaments  of  the 
testator,  in  the  same  manner,  to  all  intents  and  purposes,  as  if  all  had  been  liv- 
ing, and  joined  in  such  sale. 

20.  Any  deed  or  conveyance,  heretofore  made  and  delivered,  or  which  may 
hereafter  be  made  and  delivered,  by  any  administrator  or  administrators  with  the 
will  annexed,  or  the  survivors  or  survivor  of  them,  for  any  lands,  tenements,  here- 
ditaments, or  real  estate,  sold  pursuant  to  any  power  or  direction  in  the  said  will 
annexed,  given  to,  or  vested  in,  the  executor  or  executors  named  therein,  shall  be 
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as  good,  valid,  and  effectual  as  if  the  same  bad  been  or  were  made  and  delivered 
by  the  executor  or  executors  named  in  said  will,  and  received  in  evidence  as 
such;  and  such  administrator  or  administrators  with  the  will  annexed,  and  the 
survivors  or  survivor  of  them  shall  have  the  same  power  and  authority,  and  no 
other,  as  was  given  to,  or  vested  in,  or  may  hereafter  be  given  to,  or  vested  in, 
the  executor  or  executors  named  in  said  will,  unless  where  otherwise  expressly 
provided  in  the  same  ;  and  in  case  of  the  death  or  incapacity  of  such  adminis- 
trator or  administrators  with  the  will  annexed,  and  the  appointment  of  an  admin- 
istrator or  administrators  de  bonis  non,  with  the  will  annexed,  the  same  power 
and  authority  shall  be  vested  in  him  or  them,  and  the  survivor  of  them,  as  was 
vested  in  the  administrator  first  appointed. 

21.  Wherever  any  will  hath  heretofore  been  duly  made  and  executed,  or  shall 
hereafter  be  duly  made  and  executed,  authorizing  or  directing  any  lands,  tene- 
ments, hereditaments,  or  real  estate,  mentioned  therein,  to  be  sold,  and  no  execu- 
tor or  executors  hath  or  have  been  or  shall  be  named  in  said  will,  and  letters  of 
administration  with  the  will  annexed  have  been  or  shall  be  granted  thereon,  any 
deed  or  conveyance  heretofore  made  and  delivered,  or  which  may  hereafter  be 
made  and  delivered,  by  such  administrator  or  administrators  with  the  will  an- 
nexed, or  the  survivors  or  survivor  of  them,  for  said  lands,  tenements,  heredita- 
ments, or  real  estate,  pursuant  to  any  power  or  direction  in  the  said  will,  shall 
be  as  good,  valid,  and  effectual  as  if  the  same  were  made  and  delivered  by  any 
executor  or  executors  who  might  have  been  or  might  be  named  in  said  will. 

22.  In  the  taking  of  the  bond  of  any  administrator  or  administrators  with  the 
*9'q"1  *will  annexed,  to  the  ordinary,  as  directed  in  the  eleventh  section  of  this 

-"  act,  the  ordinary  and  surrogates  of  the  respective  counties  shall  have  re- 
gard to  the  value  of  the  real  estate  ordered  or  directed  to  be  sold  in  said  will, 
as  well  as  of  the  personal  estate  of  the  deceased,  and  may,  in  their  discretion, 
examine  the  applicant  or  applicants  for  such  letters  of  administration  with  the 
will  annexed,  under  oath  or  affirmation,  touching  the  value  of  said  real  and  per- 
sonal estate. 

23.  No  administrator  or  executor  shall  be  cited  before  any  court  or  competent 
authority  to  render  an  account  of  the  personal  estate  of  his  intestate  or  testator, 
otherwise  than  by  an  inventory  or  inventories  thereof,  unless  it  be  at  the  instance 
or  prosecution  of  some  person  or  persons  in  behalf  of  a  minor,  or  having  a 
demand  out  of  such  personal  estate,  as  a  creditor,  legatee,  or  next  of  kin,  nor 
be  compellable  to  account  before  the  said  court  or  authority,  otherwise  than  as 
aforesaid. 

24.  If  any  person  shall  hereafter  appoint  his  debtor  an  executor  or  executrix 
of  his  or  her  last  will  or  testament,  such  appointment  shall  not,  unless  otherwise 
expressed  in  the  said  will  or  testament,  be  construed  so  as  to  discharge  such 
executor  or  executrix  from  the  payment  of  the  debt,  but  the  said  debt  shall  be 
considered  assets  in  his  or  her  bauds  to  be  accounted  for  in  the  same  manner  as 
any  other  part  of  the  personal  estate. 

An  Act  for  the  better  securing  of  the  surplus  of  personal  estates,  after  payment  of  debts  of 
persons  who  die  intestate  leaving  no  relations  entitled  to  the  administration  thereof. 
Passed  December  22,  1784.     (R.  S.  345.) 

Whereas  no  sufficient  provision  hath  hitherto  been  made  for  securing  the  personal 
estates  of  foreigners,  and  others,  who  die  intestate,  leaving  no  relations  entitled 
to  the  administration  of  such  estates — therefore, 

25.  Sec.  1.  Whenever  any  person  shall  hereafter  die  intestate  within  this 
state,  and  shall  leave  no  relations,  justly  entitled  to  the  administration  of  his  or 
her  personal  estate,  or,  if  so  eutitled,  shall  not  claim  the  same  within  fifty  days 
next  after  the  death  of  such  person,  so  dying  intestate,  it  shall  and  may  be  law- 
ful for  the  ordinary,  or  his  surrogates,  to  grant  letters  of  administration  on  such 
decedent's  estate,  to  any  lit  person  or  persons  applying  therefor,  taking  his  or 
their  bond  for  the  faithful  execution  of  the  trust  reposed  in  him  or  them;  which 
person  or  persons,  so  applying,  and  taking  out  letters  of  administration,  shall, 
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at  the  expiration  of  one  year  after  the  death  of  sucli  intestate,  put  the  surplus 
of  said  estate,  after  payment  of  debts  and  necessary  expenses,  out  to  interest, 
and  pay  the  interest  thereof  annually,  to  the  overseers  of  the  poor  of  the  town- 
ship, in  which  such  intestate  shall'  so  die,  to  and  for  the  use  of  the  poor  of  the 
said  township. 

26.  Sec.  2.  The  person  or  persons,  so  administering  on  the  estate  of  any 
person  dying  intestate  as  aforesaid,  shall,  whenever  applied  to  for  that  purpose, 
pay  the  principal  of  such  personal  estate,  if  thereto  required,  within  seven  years 
next  after  the  decease  of  such  intestate  to  his  or  her  legal  representative  or 
representatives  applying  for  the  same,  by  assigning  to  him,  her,  or  them,  the 
bond  or  other  security  therefor,  or  by  otherwise  satisfying  them  for  the  same. 

21.  Sec.  3.  If  no  person  or  persons,  legally  entitled  to  the  personal  estate  of 
such  intestate,  shall,  within  the  said  seven  years  next  after  his  or  her  decease, 
make  application  to  such  administrator  or  administrators  for  the  said  principal, 
he,  she,  or  they,  so  entitled,  shall,  for  ever  thereafter,  be  debarred  from  all  right, 
title  or  claim,  to  such  decedent's  personal  estate;  and  the  said  administrator  or 
administrators  shall,  immediately  after  the  expiration  of  the  said  seven  years, 
pay  the  whole  of  the  said  principal,  with  the  interest  that  may  then  be  due 
thereon,  to  the  overseers  of  the  poor  of  the  township  in  which  such  intestate 
died,  to  and  for  the  use  of  the  said  township :  Provided  always,  that  the  right 
of  foreigners,  by  treaty  or  otherwise,  shall  not  be  affected  by  any  thing  in  this 
act  contained. 

An  Act  for  the  relief  of  legatees  and  next  of  kin,  in  the  recovery  of  legacies  and  distributive 
shares.     Approved  February  28,  1849.     (Pam.  154.) 

28.  Sec.  1.  The  refunding  bonds  required  or  directed  to  be  given,  by  any  law 
of  this  state,  upon  the  payment  of,  or  before  bringing  suit  for  the  distributive 
*share  of  the  personal  estate  of  any  intestate,  or  any  bequest  or  legacy,  r^9fift 
shall,  in  all  cases,  be  good  and  sufficient  for  any  purpose  for  which  the  L 
same  are  required  by  law,  if  signed  and  executed  by  the  next  of  kin  or  legatee 
giving  the  same,  or  the  husband  or  guardian  of  such  legatee  or  next  of  kin, 
without  any  sureties  whatever. 

29.  Sec.  2.  When  an  order  directing  creditors  to  bring  in  their  claims,  has 
been,  or  shall  be  made  by  any  orphans'  court  in  this  state,  pursuant  to  the  pro- 
visions of  the  fifteenth  section  of  "An  act  for  the  limitation  of  actions,"  and  after 
the  expiration  of  the  time  in  such  order  limited,  proof  of  setting  up  and  adver- 
tising the  notice  thereby  directed  according  to  law,  has  been  or  shall  be  exhibited 
to  their  satisfaction,  such  orphans'  court  may,  by  final  decree,  order  that  all  credi- 
tors who  have  not  brought  in  their  claims  within  the  time  in  said  order  directed, 
shall  be  barred  from  any  action  therefor  against  the  executor  or  administrator ; 
and  such  decree,  so  to  be  made,  or  heretofore  made,  shall  be  conclusive  against 
all  persons  whatever;  aud  if  any  executor  or  administrator  to  whom  any  such 
claim  is  presented  or  brought  in,  dispute  the  same,  or  any  part  thereof,  and  shall 
give  notice  in  writing  to  the  creditor  or  claimant,  his  attorney  or  agent,  that  said 
claim,  or  any  part  thereof,  is  disputed,  such  creditor  shall  bring  suit  therefor  in 
three  months  from  the  time  of  giving  such  notice ;  and  in  any  suit  not  com- 
menced within  said  time,  said  decree  shall  bar  any  recovery  of  the  account  or 
part  so  disputed,  as  if  said  debt  or  claim  had  not  been  presented  within  the  time 
so  limited  by  said  court.     (See  Orphans'  Court,  10,  71.) 

30.  Sec.  3.  All  such  claims  or  demands  shall  be  presented  in  writing,  speci- 
fying the  amount  claimed  and  the  particulars  of  the  claim,  or  the  bringing  in  of 
the  same  shall  be  of  no  effect. 

31.  Sec.  4.  Any  creditor,  who  may  be  barred  by  virtue  of  such  decree  of 
limitation,  may  bring  suit  on  any  refunding  bond  taken  by  any  executor  or  ad- 
ministrator, in  the  name  of  said  executor  or  administrator,  but  with  the  name  of 
such  creditor  stated  in  the  process  and  pleadings  as  the  prosecutor  thereof,  and 
may  recover  thereon  the  proportion  of  his  debt,  which  ought  to  be  paid  out  of 
the  legacy  or  distributive  share  for  which  said  bond  was  given,  but  shall  not 
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recover  costs  in  such  suit ;  and  if  judgment  be  given  for  the  defendant  therein, 
he  shall  have  judgment  against  the  prosecutor  for  his  costs  of  suit,  and  not 
against  the  plaintiff;  and  there  shall  not  be  recovered  on  such  bond,  in  the  whole, 
a  greater  amount  than  the  legacy  or  share  actually  received  by  the  person  by  or 
for  whom  it  was  given. 

32.  Sec.  5.  In  case  any  executor  or  administrator  shall  not  have  paid  over 
any  legacy  or  distributive  share,  not  attached  in  his  hands,  within  six  months 
from  the  date  of  the  final  decree  of  limitation,  the  proportion  of  any  debt  which 
ought  to  be  paid  out  of  such  legacy  or  legacies,  distributive  share  or  shares,  so 
remaining  unpaid  at  the  commencement  of  the  suit,  may  be  recovered  by  any 
creditor,  in  a  suit  to  be  brought  against  such  executor  or  administrator  therefor, 
but  without  costs,  notwithstanding  such  decree  of  limitation ;  and  in  any  such 
suit  it  shall  be  conclusive  evidence  that  such  share  or  legacy,  if  not  attached,  was 
not  paid  over,  if  it  appear  that  at  the  commencement  of  the  same,  no  refunding 
bond  therefor  was  filed  in  the  office  of  the  county  wherein  such  decree  of  limita- 
tion was  made,  unless,  at  the  time  of  pleading  the  said  decree  of  limitation,  the 
same  was  so  filed,  and  costs  of  the  suit  to  that  time  tendered  to  or  paid  into 
court  for  the  plaintiff:  Provided,  that  nothing  in  this  act  shall  enable  any  person 
to  recover  a  claim  barred  by  any  limitation  besides  said  decree. 

33.  Sec.  6.  In  any  citation  to  account,  or  in  any  suit  brought  for  any  legacy 
or  distributive  share,  it  shall  be  no  defence,  that  there  are  disputed  claims  out- 
standing or  in  suit  against  the  estate,  if  the  executor  or  administrator  shall  have 
neglected  for  six  months  to  obtain  an  order  to  limit  creditors,  and  to  proceed 
thereon  according  to  law,  unless  a  suit  brought  within  a  year  from  the  grant  of 
probate  or  administration  be  pending  on  such  claim. 

34.  Sec.  7.  The  proviso  in  the  fifteenth  section  of  the  act  entitled,  "An  act 
for  the  limitation  of  actions,"  be,  and  the  same  is  hereby  repealed. 

*261]    *An  Act  for  the  relief  of  widows,  in  certain  cases.     Approved  March  12,  1851. 

(Pam.  201.) 

35.  The  widow  of  any  person  who  shall  die  testate  or  intestate,  shall  be  enti- 
tled to  demand  and  receive  from  the  executor  or  executors,  administrator  or  ad- 
ministrators, of  such  person,  all  such  goods  and  chattels,  choses  in  action,  or 
other  personal  property,  which  at,  or  immediately  before  the  coverture,  between 
the  deceased  and  his  said  widow  belonged  to  her,  or  which,  during  coverture, 
came  to  her  by  bequest,  gift  or  inheritance,  and  which  at  the  time  of  the  death 
of  the  deceased  remained  in  his  possession:  Provided,  that  this  act  shall  not  be 
construed  to  affect  the  claims  of  creditors,  whose  debts  shall  have  been  contracted 
previous  to  the  time  this  act  shall  take  effect. 


NOTES. 

If  there  is  no  will,  the  widow  of  a  deceased  person  is  entitled  to  have  one  third  of  the 
land  set  off  to  her  for  life;  (See  Dower)  and  to  one  third  of  the  personal  property,  if  there 
is  a  child,  or  one  half,  if  there  is  no  child,  as  her  own.  (See  above.)  If  there  is  a  will,  she 
is  entitled  of  course  to  what  is  left  to  her,  if  she  chooses  to  accept  of  it:  but  if  land  is  left 
to  her,  she  must  express  her  dissent  to  receive  the  land  and  file  the  same  with  the  Surrogate, 
within  six  months  after  the  probate  of  the  will,  or  she  will  lose  her  right  of  dower:  (See 
Dower)  if  personal  property  is  left  to  her,  her  accepting  it  will  not  affect  her  right  to 
the  dower,  unless  it  appears  by  the  will,  that  it  was  intended  in  lieu  of  her  dower;  if  it  so 
appears,  and  she  accepts  the  bequest,  she  will  lose  her  dower;  her  right  to  dower  in  one 
third  of  the  land  she  cannot  be  deprived  of  but  by  her  own  act ;  if  the  will  disposes  of  all 
the  personal  property,  she  will  only  be  entitled  to  such  part  of  it  as  the  will  gives  her,  if 
any.     3  Gr.  235.     1  Hare.  202.     See  Executions. 

The  administrator's  bond  should  be  made  to  '-The  Surrogate  General  of  the  State  of  New 
Jersey."  without  naming  the  individual  holding  the  office;  and  an  action  on  it  should  be 
brought  in  the  same  name.     2  Gr.  270. 

The  order  to  sue  in  the  name  of  the  Surrogate  General  should  be  filed  in  the  Prerogative 
Court,  and  so  also  the  bond,  usually  required,  to  indemnify  him  against  costs.     1  Gr.  3. 

A  bond  given  pedente  lite,  after  appeal  to  the  ordinary,  from  the  decree  of  the  Orphans' 
Court  upon  the  right  of  administration,  is  good.     1  South.  314. 
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A  bond  may  he  good  in  part  and  bad  in  part.     2  Gr.  470. 

A  creditor  cannot  assign  for  a  breach  of  an  administration  bond  the  non-payment  of  his 
debt;  nor  can  he  have  judgment  thereon  for  his  individual  debt;  but  he  may  assign  as  a 
breach  the  not  rendering  a  true  and  perfect  inventory,  or  the  not  making  a  just  and  true 
account  of  the  administration,  which  account  cannot  be  properly  made  unless  the  debts  are 
paid.     1  Hal.  195.     See  1  G.  C.  R.  133. 

Judgment  must  be  rendered  for  ihe  penalty  of  the  bond;  a  court  of  law  cannot  assess 
damages  on  it.  The  ordinary  directs  how  much  shall  be  levied  and  what  disposition  shall 
be  made  of  it.     5  Hal.  65. 

An  administrator  is  not  bound  to  give  bail  on  removing  a  cause  from  the  Common  Pleas, 
into  the  Supreme  Court,  by  habeas  corpus.     2  South.  682. 

Executors  and  administrators  must  sue  and  be  sued  jointly;  if  one  only  be  sued,  plaintiff 
may  be  nonsuited;  administrators  cannot  plead  severally  as  executors  may.  Penn.  721. 
1  South.  363.     1  Hal.  195. 

Executors  or  administrators  cannot  bid  for  and  purchase  land,  at  their  own  sales,  either 
personally  or  through  a  third  person;  but  they  may  lawfully  purchase  at  a  sale  made  by 
the  sheriff  of  the  testator  or  intestate's  land.     1  Hal.  180.     2  Hal.  175.     Coxe  26. 

After  allowing  judgment  to  go  by  default,  or  by  a  cognovit,  administrators  cannot  plead 
plene  administravit;  the  judgment  is  a  confession  of  assets.     Coxe  165.     1  Hal.  450. 

If  one  executor  receives  the  money  of  the  estate,  of  his  own  authority,  without  any  inter- 
ference of  the  other,  the  one  receiving  the  money  is  alone  answerable ;  but  if  one  executor, 
without  a  sufficient  excuse,  pays  over  money  or  does  an  act  by  which  it  gets  into  the  hands 
of  the  other  executor,  they  are  both  answerable.  If  they  settle  jointly  in  the  Orphans' 
Court,  they  are  jointly  responsible  for  money  ordered  to  be  put  out  at  interest  which  re- 
mained in  the  hands  of  one  of  them.  Cook  vs.  Cook  and  Fithian.  Chan.  Williamson  1824. 
See  1  South.  359.     2  G.  C.  R.  292. 

As  between  themselves,  such  settlement  does  not  prevent  one  from  showing  that  the  other 
had  the  assets.     1  G.  C.  R.  76. 

Where  defendant  demands  oyer  of  the  letters  testamentary,  and  the  contents  of  the  will 
are  not  in  question,  it  is  sufficient  to  give  a  certified  copy  of  the  letters,  without  annexing 
a  copy  of  the  will.     Coxe  288. 

When  issue  is  taken  on  a  plea  treating  the  plaintiff  as  executors,  it  is  not  necessary  to 
give  in  evidence  a  probate  of  the  will.     Penn.  231,  746. 

In  an  action  of  assumpsit  brought  by  an  administrator  against  the  drawer  of  a  promissory 
*note  given  to  the  intestate,  the  drawer  may,  under  the  plea  of  payment,  prove  pay-   r^9fi.7 
ments  made  by  him  to  the  children  and  heirs  of  the  intestate,  at  the  request  of  the  *• 
administrator.     2  Hal.  95. 

Executors  and  administrators  are  liable  to  be  sued  in  an  action  of  assumpsit  for  the  pro- 
ceeds of  wood  and  timber,  or  other  goods,  cut  and  carried  away  and  disposed  of  by  the  tes- 
tator or  intestate  in  his  lifetime.  4  Hal.  173.  They  are  now  liable  in  trespass.  See  Title 
Abatement. 

The  executors  of  a  deceased  obligor,  cannot  be  joined  in  an  action  with  the  surviving 
obligor.     Penn.  721. 

If  a  creditor  of  an  insolvent  estate  neglect  to  exhibit  his  claim  to  the  administrator  under 
oath,  within  the  time  prescribed  by  the  Orphans'  Court  for  that  purpose,  he  will  not  be 
allowed  to  come  in  for  a  ratable  proportion  of  the  estate.     5  Hal.  49. 

The  Orphans'  Court  must  decree  the  payment  of  the  distributive  shares  among  the  next 
of  kin,  before  they  can  sue  the  administrator  on  his  bond.     3  Gr.  92. 

A  deed  made  by  an  executor  to  a  third  person,  for  the  purpose  of  enabling  that  person 
to  reconvey  the  land  to  the  executor,  may  be  set  aside  by  the  heirs ;  but  it  is  not  absolutely 
void,  and  cannot  he  impeached  by  strangers.     6  Hal.  385. 

An  action  against  an  executor  for  funeral  expenses  maybe  against  him  in  his  representa- 
tive character ;  and  an  account  for  articles  procured  by  the  family  after  the  testator's  death 
on  the  same  day,  for  use  at  the  funeral  and  suitable  to  their  condition  in  life,  may  be  reco- 
vered in  such  action.     1  Gr.  150. 

In  an  action  against  an  executor,  suggesting  a  devastavit,  the  decree  of  the  Orphans' 
Court  setting  forth  a  balance  due,  is  not  sufficient  evidence;  the  account  should  be  pro- 
duced.    1  Gr.  8. 

If  there  be  a  decree  of  the  Orphans'  Court  against  two  executors  or  administrators,  set- 
tling an  estate  and  ascertaining  a  balance,  and  one  dies,  the  right  of  action  is  against  the 
survivor;  the  representatives  of  the  deceased  executor  or  administrator  are  not  liable. 
2  Gr.  278. 

In  the  case  of  an  insolvent  estate,  creditors  must  present  their  demands  under  oath,  within 
the  time  limited  by  the  court,  to  be  computed  from  the  time  of  making  the  order,  unless 
otherwise  expressed,  and  not  from  the  time  of  setting  up  the  notices,  or  they  cannot  have  a 
dividend.  The  court  may  allow  time,  after  the  term,  to  file  exceptions  to  the  claims  of 
creditors.     3  Gr.  75. 

An  action  of  trover  lies  against  executors,  for  a  bond  and  mortgage,  converted  by  their 
testator  in  his  lifetime.     1  Harr.  54. 

An  executor  or  administrator  may  compromise  a  suit  at  law  and  extinguish  doubtful 
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claims,  provided  they  act  discreetly  and  in  good  faith.     3  Gr.  392.     They  may  enter  into 
an  arbitration. 

In  cases  of  insolvent  estates,  the  Orphans'  Court  cannot  reconsider  and  alter  their  final 
decree  settling  the  claims  on  the  estate,  and  change  the  amount  of  assets  in  the  administra- 
tors' hands,  without  notice  to  the  creditors  interested.     1  Harr.  98. 

Where  an  executor  or  administrator  is  liable  at  any  time  to  be  called  on  to  pay  a  legacy 
or  a  share  of  the  personal  estate,  and  there  are  no  directions  in  a  will  to  put  it  out  at  in- 
terest, he  is  not  usually  chargeable  with  interest,  unless  it  appear  that  he  has  used  the 
money  in  trade  or  by  loan,  or  mingled  it  with,  and  used  it  in  common  with  his  own.  It 
will  be  safest  to  consult  counsel,  whose  reasonable  fees  will  be  allowed.  4  Harr.  108. 
2  G.  C.  R.  2(32. 

If  several  persons  as  sureties  become  jointly  bound  with  their  principal  as  sureties,  and 
one  of  them  pays  the  money,  he  may  maintain  an  action  against  the  administrator  of  a 
deceased  co-surety  for  his  proportion  of  the  money.     4  Harr.  181. 

Delivery  is  essential  to  a  gift.  A  verbal  direction  by  a  testator  during  his  illness,  that 
after  his  death  his  widow  should  have  certain  property,  will,  not  authorize  the  executor  to 
deliver  it  to  her.     Spencer,  591. 

The  administrator  cannot  recover  rent  coming  due  after  the  intestate's  death;  it  goes  to 
the  heirs  or  devisees.     4  Harr.  47. 

A  judgment  against  an  executor  or  administrator,  whether  by  default  or  on  demurrer,  or 
upon  any  plea  except  plene  adniinistravit,  or  assets  to  a  certain  amount,  and  nothing  besides, 
is  conclusive  evidence  that  he  has  assets  to  satisfy  such  judgment.     Spen.  1,  480,  569. 

The  plea  of  plene  administravit  is  proper,  and  under  it  the  payment  of  preferred  debts, 
funeral  expenses,  and  expenses  of  the  administration,  may  be  shown.     2  Zab.  278. 

Lands  unsold  are  not  assets,  but  when  sold,  the  proceeds  are.     Spen.  480. 

Action  on  the  administrator's  bond,  may  be  brought  in  the  name  of  the  existing  ordinary; 
but  the  most  correct  mode  is  to  bring  it  in  the  name  of  "The  ordinary  of  the  State  of  New 
Jersey."     2  Zab.  48. 

The  husband  is  entitled  to  administer  on  his  wife's  estate,  and  to  retain  all  her  personal 
property,  and  in  case  he  dies  before  he  has  fully  administered  on  such  estate,  his  repre- 
sentatives are  entitled  to  the  property.     1  G.  C.  R.  243. 

An  executor  or  administrator  is  bound  to  use  reasonable  diligence  in  collecting  the  debts 
and  in  ascertaining  the  justice  of  claims;  if  losses  accrue  for  want  of  this,  he  will  be  held 
responsible.     2  G.  C.  R.  800. 

^Insolvency  is  not  of  itself  sufficient  to  induce  the  chancellor  to  take  the  adminis- 
J  tration  of  the  estate  out  of  the  hands  of  the  executors.    Sufficient  grounds  for  appre- 
hending waste  or  loss  or  misconduct,  may  induce  him  to  do  it.     3  Hal.  C.  R.  151. 

The  return  of  a  devastavit  by  the  sheriff  to  a  fi.  fa.  is  not  conclusive,  it  may  be  contro- 
verted. If  two  are  sued  suggesting  a  devastavit,  a  plea  that  they  or  either  of  them  did  not 
waste  the  goods  which  came  to  the  hands  of  one,  is  not  sufficient.     Spen.  569. 

All  the  executors  named  in  the  will  must  join  in  an  action  at  law;  but  those  only  who 
proved  the  will  need  be  sued.     1  Dutch.  874. 
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Advertising,  price  of, 

38 

Capias  pro  fine  abolished, 

22 

Chancery,  costs  on  dismissing  bill, 

23 

Clerk,  to  tax  bills, 

4 

penalty  for  illegal  taxation, 

5,7 

fees  of, 

2,  3 

Costs,  taxation  of, 

4  to  7 

retaxation, 

8 

bill  of,  how  to  be  made, 

9 

when  plaintiff  to  recover, 

10,  12 

when  none  in  supreme  court, 

13 

if  title  in  question, 

14 

in  criminal  cases, 

27  to  31 

on  acquittal  by  justices, 

29 

Criminal  cases,  taxation  of, 

6 

costs  in, 

27  to  31 

when  to  be  paid  by  county, 

28,  33 

(See  Oyer  and  Terminer.) 

Crier's  fees, 

2 

in  Essex  and  Hudson  and  Morris,   34, 35 

Defendants,  one  of  several, 

17 

Defendants  on  demurrer  or  in  error,  18 

Executors  or  administrators,  when  not 

to  pay,  11 

Error,  writs  of,  18  to  21 

Fees  of  the  several  officers,  2 

Folio,  what  to  constitute,  1 

Habeas  corpus,  suit  removed  by,  15 

Justices,  on  acquittal  in  criminal  cases,  29 
Judges'  fees  (see  Courts  and  Salaries),  2,  3 
Naturalization  cases,  86,  37 

Officers  and  witnesses,  2 

Popular  actions,  26 

Scire  facias,  costs  on,  16 

Sergeant-at-arms,  266,  268 

State  may  recover,  24 

not  to  pay,  25 

Sheriff,  to  pay  in  criminal  cases,  28,  33 

to  pay  over  fines,  30 

Taxation  in  civil  cases,  4,  5 
in  criminal  cases,  6,  7 


[See  Assignment.  Clerk.  Courts.  Criminal  Proceedings.  Elections.  In- 
solvents. Justices'  Courts.  Orphans7  Courts.  Oyer  and  Terminer. 
Practice  of  Law.     Salaries.     Surveys.      Taxes.-] 

An  Act  to  regulate  fees.     Revision — Approved  April  15,  1846.     (R.  S.  455.) 

1.  A  sheet  or  folio  shall  contain  one  hundred  words,  and  in  all  cases  where  an 
entry  of  any  writing  or  copy  is  to  be  paid  for,  the  said  sheet  shall  consist  of  one 
hundred  words. 

2.  The  officers  and  persons,  in  this  act  named,  shall  be  entitled  to  demand 
and  receive,  for  the  services  hereinafter  mentioned,  the  fees  thereto  respectively 
annexed,  and  no  more. 

THE  GOVERNOR. 


For  a  license  to  an  attorney  and  solicitor, 
a  license  to  a  counsellor  at  law, 
the  seal  to  a  sheriff's  commission, 
the  seal  to  a  surrogate's  commission, 
the  seal  to  a  commission  for  a  clerk  of  any  court, 
the  seal  to  every  certificate,  exemplification  or  other  paper, 
(See  39.) 

THE    SECRETARY   OF   STATE. 

For  every  order,  warrant  or  certificate,  under  the  governor's  hand  and  seal 
countersigned  by  the  secretary, 
entering  writings  on  the  record,  for  each  sheet, 
every  copy  of  the  same,  and  other  papers  in  his  office,  for  each  sheet, 
a  commission  for  a  sheriff  or  surrogate, 
a  commission  for  a  clerk  of  any  court, 
a  license  to  an  attorney  and  solicitor, 
a  license  to  a  counsellor  at  law, 
*and  for  every  other  commission  to  be  paid  by  the  treasurer  of  r*ofii 

this  state,  "- 

drawing  a  certificate  to  pass  under  the  great  seal,  or  any  other  seal, 

and  engrossing  the  same,  for  each  sheet, 


$3  00 
00 
00 
CO 


3 

1 
1 

1  00 
1  00 


40 


34 
34 
00 
00 

25 

12 
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IN   THE  COURT   OF   ERRORS   AND   APPEALS. 

The  Clerk's  fees. 

For  reading  and  filing  the  writ,  return  and  record,  34 

filing  every  affidavit  or  other  proceeding,  12 

entering  every  rule,  20 

every  certified  copy  of  rule,  20 

entering  every  appearance,  12 

entering  every  judgment,  25 

entering  every  judgment  and  remittitur  on  the  roll,  for  each  sheet,  12 

the  seal  to  any  record  or  process,  50 

copies  of  records,  pleadings  and  other  proceedings,  for  each  sheet,  8 

On  an  appeal  from  a  decree  or  order  in  chancery,  where  no  fees  are  by  law 

provided,  the  same  fees  shall  be  allowed  to  the  same  officers  and  persons  as  are 

allowed  by  law  for  like  services  in  the  court  of  chancery :  Provided,  that  no  fees 

be  allowed  to  the  court. 

IN  THE   PREROGATIVE   OFFICE. 

For  the  seal  to  every  probate  of  a  will  or  letter  of  administration,  $1  00 

engrossing  a  will  and  probate,  for  each  sheet,  12 

engrossing  letters  of  administration,  for  each  sheet,  12 

recording  wills  and  letters  of  administration,  for  each  sheet,  8 

filing  every  will,  8 
every  copy  of  the  same  and  of  all  other  papers  in  the  office,  for  each 

sheet,  8 

recording  inventory,  for  each  sheet,  8 

filing  inventory,  8 

every  bond  taken  in  the  office,  34 

entering  and  filing  caveat,  20 

IN   THE   PREROGATIVE  COURT. 

The  ordinary. 

For  making  every  order  or  rule,  $1  00 

the  seal  to  citation,  monition  or  process,  50 

hearing  and  determining  every  appeal,  2  50 

The  register. 

For  drawing  citation,  monition  or  process,  1  00 

entering  every  order  or  rule  of  court,  20 

copy  thereof,  14 

entering  and  filing  appeal,  20 

filing  every  petition,  pleading  or  other  paper,  14 
In  all  cases  where  no  fees  are  by  law  provided,  the  same  fees  shall  be  allowed 

in  the  prerogative  court,  to  the  same  officers  and  persons,  as  are  allowed  by  law 

for  like  services  in  the  court  of  chancery. 

IN   THE   COURT   OF   CHANCERY. 

The  Chancellor's  fees. 

For  the  seal  to  every  common  writ,  %  .40 
every  order  on  a  petition  or  motion  controverted  and  argued  in  court,   1  34 

every  order  on  petition  out  of  court,  66 

every  common  motion,  75 

every  dismission  of  a  bill  for  want  of  prosecution,  1  34 

every  decree,  2  50 
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The  fees  of  masters. 
♦For  every  summons,  r*2fi':i   $  '^ 

copy  of  all  charges  and  discharges  brought  before  the  master,  L 

and  scheduling  writings,  for  each  sheet,  10 

every  report  in  pursuance  of  an  order  made  upon  hearing  a  cause,      1  34 
every  other  report  made  upon  petition  or  motion  only,  67 

drawing  every  report,  for  each  sheet,  14 

swearing  a  defendant  to  an  answer  or  plea,  20 

serving  executions,  advertising  and  selling  property  and  making  deeds, 
the  same  fees  and  commissions  as  are  allowed  to  sheriffs  for  the 
same  services,  and  under  the  like  restrictions  and  regulations. 

Examiner's  fees. 

For  taking  the  examination  of  every  witness,  for  each  sheet,  20 

certifying  every  exhibit  shown  to  a  witness,  10 

Clerk's  fees. 
For  entering  action,  20 

entering  appearance  of  the  defendant,  20 

filing  every  bill,  answer,  plea,  replication  and  other  pleading,  and  every 

affidavit,  petition,  report,  examination,  deposition  or  other  paper,        12 
copy  of  the  same,  for  each  sheet,  8 

entering  rule  to  answer,  reply  or  other  rule  in  a  cause,  20 

copy  thereof,  12 

entry  of  every  dismission,  50 

every  commission  to  examine  witnesses,  1  34 

entering  a  cause  for  argument  or  hearing,  50 

money  brought  into  court  by  order,  and  lodged  with  him,  on  any 
amount  not  exceeding  one  hundred  dollars,  one  per  cent. ;  if  over 
one  hundred,  and  not  exceeding  one  thousand  dollars,  one  half  of 
one  per  cent,  on  such  excess ;  and  if  exceeding  one  thousand  dollars, 
one  quarter  of  one  per  cent,  on  such  excess. 

Fees  of  solicitor  and  counsel. 
For  a  retaining  fee,  2  00 

drawing  every  bill,  answer,  plea,  demurrer,  replication  and  other 
pleading,  and  drawing  exceptions  and  other  proceedings,  for  each 
sheet,  20 

engrossing  the  same,  for  each  sheet,  10 

drawing  and  engrossing  every  subpoena  or  attachment,  40 

drawing  other  process  and  writs,  for  each  sheet,  20 

drawing  notice  of  every  motion,  copy  and  service,  40 

every  motion  of  course,  80 

(but  no  motion  to  be  allowed  for  common  process,  nor  for  rules 
to  answer,  reply  or  the  like,  which  are  to  be  entered  of  course 
by  the  clerk.) 
every  special  motion,  1  50 

counsel  arguing  every  plea  or  demurrer,  or  upon  petition,  or  excep- 
tions, or  other  special  matter,  3  00 
counsel  arguing  upon  the  final  hearing,  4  00 

(but  no  costs  to  be  taxed  for  more  than  one  counsel  in  a  cause.) 
drawing  every  decree,  for  each  sheet,  20 

engrossing  the  same,  for  each  sheet,  10 

copy  of  every  bill  of  costs  to  be  taxed  before  a  decree,  20 

copy  of  every  bill  of  costs  to  be  taxed  after  a  decree,  30 

every  term  fee,  80 

(but  no  more  than  three  term  fees  to  be  allowed  in  any  cause.) 
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Fees  of  the  sergeant-at-arms. 


For  attending  the  court  at  each  of  its  stated  terms,  for  every  day 
he   shall    attend,  to  be  paid   by  the  treasurer.      (By  act  of 


*26G] 

1856,)  $2  00 

For  attending  every  special  session  for  the  argument  of  any  plea  or  de- 
murrer in  any  cause  or  causes,  to  be  paid  by  the  party  or  parties 
applying  for  such  special  session,  and  to  be  taxed  to  him  or  them  in 

his  or  their  bill  of  costs,  if  costs  shall  be  adjudged,  1  00 

IN   THE    SUPREME    COURT. 

Fees  to  be  divided  among  the  judges  who  are  attending  court  when  the  service 

is  performed. 

For  a  license  to  an  attorney  and  solicitor,  $3  00 

a  license  to  a  counsel,  3  00 

the  first  motion  in  every  cause,  80 

the  trial  or  argument  of  every  cause,  1  00 

assessment  of  damages,  1  00 

every  recognisance,  40 

every  rule  in  a  cause,  34 

Fees  to  be  paid  to  the  judge  who  shall  perform  the  service. 

For  drawing  order  for  bail,  40 

taking  bail,  40 

every  justification  or  disallowance  of  bail,  40 
allowing  every  writ  of  error,  habeas  corpus,  certiorari,  prohibition, 
procedendo,  supersedeas,  or  other  writ,  where   an   allowance  is 

necessary,  50 
making  a  return  of  a  writ  of  error,  examining  and  annexing  a  tran- 
script of  the  record  thereto,  and  delivering  the  same  to  the  court  of 

appeals,  1  00 

signing  and  returning  postea,  1  00 
order  of  commitment  of  every  person  surrendered  by  or  in  discharge 

of  his  bail,  40 

Counsel's  fees  in  the  court  of  errors  and  appeals  and  supreme  court. 

For  trial  of  a  cause  or  arguing  a  demurrer  or  special  verdict,  $3  00 
(but  no  costs  to  be  taxed  for  more  than  one  counsel  on  each  side.) 

attending  the  court  of  errors  and  appeals  to  make  or  oppose  a  motion,  1  50 

Fees  of  attorneys  at  law. 

For  a  retaining  fee  in  each  cause,  $1  00 

drawing  every  summons,  capias  or  other  mesne  process,  34 

drawing  a  warrant  of  attorney,  10 

copy  thereof,  7 

drawing  every  affidavit,  14 

copy  of  the  same,  when  necessary,  7 

drawing  special  bail-piece  and  attending  the  judge,  40 

drawing  notice  of  justification  of  bail,  30 

copy  and  service  thereof,  20 

every  declaration  filed  in  any  cause,  1  50 

copy  thereof,  when  necessary,  75 

every  plea  or  other  pleading,  not  exceeding  three  sheets,  70 

copy  thereof,  when  necessary,  30 

every  plea  or  other  pleading,  exceeding  three  sheets,  for  every  sheet,  20 

copy  thereof,  for  every  sheet,  10 
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For  every  writ  of  error,  dower,  replevin,  habeas  corpus,  certiorari,  prohibi- 
tion, procedendo,  scire  facias,  venire  or  distringas,  $  .CO 
♦copy  of  bond,  note  of  hand,  account  or  other  deed  or  wri-  [*267 

ting,  for  every  sheet,  8 

every  special  motion,  not  exceeding  two  in  any  cause,  80 

every  subpoena,  34 

every  ticket  for  the  same,  10 
drawing  notice  of  every  motion,  where  notice  of  the  same  is  necessary,      25 

copy  and  service  thereof,  20 

attendance  on  striking  a  jury,  1  .00 

drawing  notice  of  trial,  25 

copy  and  service  thereof,  20 

drawing  every  breviat,  40 

copy  thereof,  14 

arguing  every  special  motion,  1   25 

arguing  demurrer  or  special  verdict,  or  tryiug  every  cause,  2  00 

drawing  notice  of  taxing  costs,  where  necessary,  25 

copy  and  service  thereof,  20 

drawing  capias  ad  satisfaciendum,  50 

drawing  execution  against  goods  and  chattels,  50 

drawing  execution  against  goods  and  lands,  70 

term  fee,  80 

(but  no  more  than  two  term  fees  to  be  allowed  where  judgment  is 
entered  by  default,  nor  more  than  three  in  any  case.) 

every  attendance  before  the  court  of  errors  and  appeals,  in  order  to 

make  or  oppose  a  motion,  1  00 

Fees  of  the  clerk  of  the  supreme  court  in  civil  cases. 

For  drawing  every  summons,  capias,  subpoena  or  other  process,  if  he  shall 

do  it,  34 

sealing  every  writ,  14 

entering  every  action,  10 

entering  an  appearance  or  default,  14 

entering  the  return  of  a  writ,  14 

entering  every  rule  of  court,  16 

a  certified  copy  thereof,  when  required,  12 

filing  every  writ,  declaration,  pleading,  roll  or  other  paper,  8 

entering  every  retraxit,  discontinuance,  or  nonsuit,  15 

reading  every  petition,  and  entering  order  thereon,  20 

every  copy  of  such  order,  12 

calling  and  swearing  every  jury,  40 

swearing  each  witness,  8 

swearing  a  constable  to  attend  a  jury,  8 

taking  a  general  verdict,  and  entering  the  same,  20 

entering  judgment,  12 
entering  every  special  verdict  or  demurrer  to  evidence,  for  each  sheet,  12 
copies  of  writs,  declarations,  pleadings,  special  verdicts,  demurrers 

to  evidence,  records  and  other  papers,  for  each  sheet,           •  8 

reading  and  entering  a  postea,  20 

entering  satisfaction  on  record,  20 

entering  confession  of  lease,  entry  and  ouster,  20 

Fees  of  the  clerk  of  the  supreme  court  and  of  the  court  of  oyer  and  terminer 
and  general  jail  delivery  in  criminal  cases. 

For  entering  every  indictment,  and  filing  the  same,  $  .20 

every  process,  subpoena,  or  other  writ,  34 

sealing  the  same,  14 

every  ticket  for  a  subpoena,  10 
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For  entering  an  appearance  or  default,  $  .14 

*9fi8"l  *en**ring  a  recognisance  taken  in  court,  20 

-"  discharging  by  proclamation,  and  entering  the  same,  20 

For  entering  and  filing  a  plea,  14 

entering  a  relinquishment  of  a  plea,  8 

entering  an  order  or  rule  of  court,  16 

a  certified  copy  thereof,  when  required,  12 

calling  and  swearing  every  jury,  40 

swearing  each  witness,  8 

swearing  constable  to  attend  jury,  8 

taking  and  entering  a  general  verdict,  20 

entering  every  special  verdict,  for  each  sheet,  12 

entering  judgment,  12 

copies  of  writs,  indictments,  pleadings,  special  verdicts  and  other 

papers,  for  each  sheet,  8 

(but  no  costs  to  be  allowed  where  the  indictment  is  quashed,  judg- 
ment arrested,  or  the  defendant  acquitted  or  discharged  for  want 
of  prosecution.) 

Fees  of  the  clerks  of  the  supreme  court  circuits. 

For  entering  every  action,  10 

filing  every  nisi  prius  record,  10 

entering  every  nonsuit  and  rule,  10 

a  copy  of  a  rule,  8 

filing  every  venire  or  distringas,  and  return,  10 

enteriug  every  appearance  or  default,  10 

entering  confession  of  lease,  entry  and  ouster,  16 

calling  and  swearing  a  jury,  80 

swearing  each  witness,  8 

filing  every  bill  of  exceptions,  10 

a  copy  thereof,  for  each  sheet,  8 

swearing  a  constable  to  attend  a  jury,  8 

taking  and  entering  a  general  verdict,  20 
entering  in  the  minutes  every  special  verdict  or  demurrer  to  evidence, 

for  each  sheet,  12 

copy  thereof,  for  each  sheet,  8 

drawing  postea,  when  a  general  verdict  is  found,  TO 

drawing  postea  in  case  of  a  special  verdict  or  demurrer  to  evidence, 

for  each  sheet,  8 

FEES   OF   THE   ATTORNEY-GENERAL. 

For  every  indictment  to  which  the  defendant  or  prisoner  pleads  guilty,      10  00 
every  indictment  to  which  the  defendant  or  prisoner  pleads  not 

guilty,  and  afterwards  retracts  his  plea  and  pleads  guilty,  12  00 

every  indictment  to  which  the  defendant  or  prisoner  pleads  not 

guilty,  is  tried  and  found  guilty,  15  00 

The  above  sums  to  be  in  full  of  the  taxable  costs  and  charges  of  the  attorney- 
general  ;  but  no  costs  shall  be  allowed  where  the  indictment  is  quashed,  the 
defendant  is  acquitted  or  the  judgment  is  arrested. 

Sergeant-at-arms  for  each  day,  by  act  of  1856,  $2  00 

FEES    OF    SHERIFFS. 

For  serving  every  subpoena,  attachment,  or  any  mesne  process  issuing  out 
of  the  court  of  chancery;  every  attachment,  summons,  capias  ad 
respondendum,  declaration  in  ejectment,  or  any  mesne  process  issu- 
ing out  of  the  supreme  court,  or  any  circuit  court  or  court  of 
common  pleas ;  every  citation,  attachment,  or  any  mesne  process 
issuing  out  of  the  prerogative  court  or  orphans'  court,  or  issued 
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by  the  surrogate  of  any  county,  the  sheriff  or  other  officer  serving 
such  process,  shall  *fof  the  first  defendant  or  party  on  r*209 
whom  such  process  is  served,  be  allowed  the  sum  of  two  L 
dollars,  and  for  service  on  a  second  defendant  named  therein,  one 
dollar  and  fifty  cents,  and  for  serving  such  process  on  any  other 
defendant  or  defendants  therein  named,  the  sum  of  fifty  cents  each, 
and  no  more;  and  if  a  man  and  his  wife  be  named  in  such  process, 
they  shall  be  understood  as  one  defendant,  and  no  mileage  shall 
be  allowed  but  on  one  or  two  services,  as  the  case  may  be,  as 
aforesaid. 
For  serving  a  capias  ad  satisfaciendum,  $1  50 

returning  every  writ,  12 

mileage  on  serving  every  writ  or  declaration  in  ejectment,  two  cents, 
out  and  in,  for  every  mile,  to  be  computed  from  the  court-house, 
but  the  whole  mileage  shall  in  no  case  exceed  two  dollars  :  Pro- 
vided, that  no  mileage  shall  be  allowed  on  a  writ  of  fieri  facias, 
partition,  posesssion,  restitution,  seizin,  venire  facias,  distringas  or 
inquiry, 
taking  every  bail  bond,  50 

serving  every  venire  facias  or  distringas  and  return,  1  00 

producing  the  list  of  freeholders  and  attending  the  judge  within  the 
county,  two  dollars  and  seventy  cents ;  and,  if  out  of  the  county, 
twenty  cents  for  every  mile  from  the  court-house  of  his  county  to 
the  place  where  he  shall  attend  the  judge,  in  addition  to  the  said 
fee  of  two  dollars  and  seventy  cents, 
summoning  a  special  jury,  2  70 

summoning  a  jury  of  view,  when  not  a  special  jury,  1  50 

attending  a  jury  of  view,  each  day,  1  50 

executing  every  writ  of  partition,  swearing  the  jury,  and  making 
return  of  the  writ,  three  dollars  ;  and  if  the  execution  of  the  said 
writ  shall  occupy  more  time  than  one  day,  then,  in  addition  to  the 
above  sum,  he  shall  be  allowed  after  the  rate  of  one  dollar  and 
fifty  cents  a  day,  for  every  day  more  that  he  shall  attend  the  said 
jury, 
executing  every  writ  of  possession  and  return,  2  00 

executing  every  writ  of  inquiry,  summoning  the  jury,  and  returning 

the  inquisition,  2  00 

serving  every  execution  against  goods  or  lands  and  making  an  in- 
ventory and  return,  1  00 
when  a  sale  is  made  by  virtue  of  an  execution,  on  all  sums  not  over 
one  thousand  dollars,  two  per  cent,  on  the  amount  of  sales ;  if 
over  one  thousand  dollars,  and  not  exceeding  three  thousand  dol- 
lars, one  per  cent,  on  such  excess ;  and  if  over  three  thousand 
dollars,  one  half  of  one  per  cent,  on  such  excess.    When  the  exe- 
cution is  settled  without  actual  sale,  and  such  settlement  is  made 
manifest  to  the  officer,  the  one  half  of  the  amount  of  per  centage 
allowed  in  cases  of  sale, 
making  statement  of  execution,  sales  and  execution  fees,  1  00 
advertising  the   property  for  sale,  provided  the  sheriff  or  deputy 

sheriff  attend  in  pursuance  of  the  advertisement,  3  50 

the  crier  of  the  vendue,  when  the  sheriff  proceeds  to  sell,  for  every 

day  he  shall  be  actually  employed  in  such  sale,  1  00 

every  adjournment  of  a  sale,  1  00 

(but  no  more  than  one  adjournment  shall  be  allowed;  and  if  the 
sheriff  shall  have  several  executions  against  a  defendant,  he  shall 
only  be  allowed  for  advertising,  attending,  and  adjourning,  as  if 
he  had  but  one  execution.) 
drawing  and  making  a  deed  to  a  purchaser  of  real  property,  2  50 
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For  every  person  committed  to  prison,  $  .25 

discharging  every  person  from  prison,  12 

victualing  a  prisoner,  for  every  day,  10 

„.9(7n-|  *For  attending  with  a  prisoner  before  a  judge,  on  his  being  sur- 
J       rendered  by  or  in  discharge  of  his  bail,  and  receiving  him  into 

custody,  1  50 

(The  sheriff  shall  file  his  taxed  bill  of  costs  with  the  clerk  of  the  court  out  of 
which  execution  issued,  at  the  term  next  after  the  sale  of  the  property,  or,  in 
default  thereof,  he  shall  not  be  entitled  to  any  costs  ;  and  if  any  sheriff  shall 
charge  in  such  bill  of  costs  for  services  not  clone,  or  not  allowed  by  law,  or  shall 
take  any  greater  fee  or  reward  for  any  service  by  him  done,  than  is  or  shall  be 
allowed  by  law,  he  shall  pay  to  the  party  aggrieved  thirty  dollars,  to  be  recovered 
by  action  of  debt,  with  costs.) 

IN  THE  COURTS  OF   COMMON  PLEAS. 

Fees  to  be  divided  among  the  judges  who  are  attending  court  when  the 
service  is  performed. 

For  the  first  motion  in  every  cause,  $  .50 

every  rule  in  a  cause,  20 

the  trial  or  argument  of  every  cause,  50 

assessment  of  damages,  75 

every  writ  of  error  or  habeas  corpus  allowed  and  entered,  20 

Fees  to  be  paid  to  the  judge  who  performs  the  service. 

For  drawing  order  for  bail,  25 

taking  bail,  25 

every  justification  or  disallowance  of  bail,  25 
order  of  commitment  of  every  person  surrendered  by  or  in  discharge 

of  his  bail,  20 
Fees  of  the  clerks. 

For  drawing  every  summons,  capias  or  other  process,  if  he  shall  do  it,  30 

sealing  every  writ,  14 

entering  every  action,  8 

entering  an  appearance  or  default,  10 

entering  the  return  of  a  writ,  10 

entering  every  rule  of  court,  10 

a  certified  copy  thereof,  when  required,  8 

filing  every  writ,  declaration,  pleading  or  other  paper,  8 

entering  every  retraxit,  discontinuance  or  nonsuit,  8 

reading  every  petition,  and  entering  order  thereon,  15 

every  copy  of  such  order,  10 

calling  and  swearing  the  jury,  20 

swearing  each  witness,  6 

swearing  constable  to  attend  a  jury,  6 

taking  and  entering  a  general  verdict,  8 

entering  judgment,  8 

entering  every  special  verdict  or  demurrer  to  evidence,  for  each  sheet,  10 
copies  of  writs,  declarations,  pleadings,  special  verdicts,  records  and 

other  papers,  for  each  sheet,  8 

entering  satisfaction  on  record,  14 
reading  and  entering  every  allowance  of  a  writ  of  error,  habeas  corpus 

or  other  writ,  requiring  an  allowance  and  returning  the  same,  50 

entering  deeds  and  conveyances  on  the  record,  for  each  sheet,  6 
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IN  THK  COURTS  OF  GENERAL  QUARTER   SESSIONS. 

Fees  to  be  divided  among  the  judges  who  are  attending  court,  when  the 

service  is  performed. 

For  the  first  motion  in  a  cause,  $  .50 

every  rule  in  a  cause,  20 

the  trial  or  argument  of  every  cause,  50 

every  recognisance,  25 

*Fees  to  be  paid  to  the  justice  of  the  peace  who  performs  the  service,  [*271 
where  he  is  entitled  to  fees,  and  they  are  not  otherwise  ascertained 
by  law. 

For  every  recognisance,  $  .25 
a  pass,  20 
a  mittimus,  25 
taking  examinations,  for  each  sheet,  14 
every  oath  or  attestation,  5 
a  warrant  against  a  person  for  a  breach  of  the  peace  or  a  misde- 
meanor, 25 
a  summons  on  a  penal  law,  13 
drawing  a  conviction,  25 
a  warrant  to  levy  a  penalty,  25 

Fees  of  the  clerks. 

For  entering  and  filing  an  indictment,  16 

every  process,  subpoena  or  other  writ,  25 

sealing  the  same,  14 

every  ticket  for  a  subpoena,  9 

entering  an  appearance  or  default,  10 

entering  a  recognisance  taken  in  court,  15 

entering  and  filing  a  plea,  8 

discharging  by  proclamation,  and  entering  the  same,  15 

entering  the  relinquishment  of  a  plea,  8 

reading  every  petition,  and  entering  order  thereon,  15 

copy  of  such  order,  10 

every  rule  or  order  of  court,  10 

copy  of  such  rule  or  order,  8 

searching  the  records,  12 

calling  and  swearing  the  jury,  20 

swearing  each  witness,  6 

swearing  constable  to  attend  a  jury,  6 

taking  and  entering  a  general  verdict,  8 

entering  judgment,  8 

enteriug  every  special  verdict,  for  each  sheet,  10 
copies  of  writs,  indictments,  pleadings,  special  verdicts,  and  other 

papers,  for  each  sheet,  8 
entering  the  allowance  of  every  habeas  corpus,  writ  of  error  or  cer- 
tiorari, and  returning  the  same,  50 
(but  no  costs  to  be  allowed  where  the  indictment  is  quashed,  judg- 
ment arrested,  or  the  defendant  acquitted  or  discharged  for  want 
of  prosecution.) 

FEES   OF   CORONERS. 

For  the  view  of  a  dead  body,  and  inquiry  respecting  the  cause  and 

manner  of  the  death,  2  00 

a  precept  to  summon  a  jury,  50 

swearing  the  jury,  25 

swearing  every  witness,  6 
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For  drawing  and  returning  the  inquisition,  $1   00 

taking  examinations  in  writing,  for  each  sheet,  14 

burying  a  dead  body,  when  required  by  law  to  be  done  by  him,  5  00 

(which  fees  the  collector  of  the  county  is  hereby  authorized  and 

required  to  pay,  on  being  taxed  by  the  clerk  of  the  court  of 

common  pleas  of  the  county.) 
serving  writs,  advertising  and  selling  property  and  making  deeds, 

the  same  fees  and  commissions  as  are  by  law  allowed  to  sheriffs  for 

the  same  services,  aud  under  the  like  restrictions  and  regulations. 

*2?2]  *crier's  fees. 

For  calling  every  action,  09 

calling  a  jury,  12 

swearing  a  witness,  6 

calling  the  plaintiff  on  a  nonsuit,  8 

calling  the  defendant  on  a  default,  8 

calling  the  defendant  on  a  recognisance,  8 

calling  the  bail  on  a  recognisance,  8 

making  proclamation  to  discharge  a  person,  8 

FEES   OF   JURORS. 

For  every  juror,  for  each  action  on  which  he  is  sworn  or  affirmed,  including 

a  writ  of  inquiry  and  coroner's  inquest,  25 

every  juror  who  appears  in  a  cause,  but  is  not  sworn  or  affirmed,  12 

every  juror  going  to,  attending  and  returning  from  a  view,  for  each 

day,  1  00 

every  juror  from  a  foreign  county,  going  to,  attending  at,  and  return- 
ing from  court,  being  sworn  or  affirmed  in  a  cause,  for  each  day,      1  00 

every  such  juror  who  attends,  and  is  not  sworn  or  affirmed,  to  be 
allowed  for  going  to,  attending  at,  and  returning  from  court,  after 
the  rate  of  fifty  cents  for  each  day. 

(but  no  fees  shall  be  paid  by  virtue  of  this  section  to  any  juror  for 
services  for  which  he  is  entitled  to  pay  under  the  act  respecting 
jurors,  nor  shall  any  fees  in  such  cases  be  taxed  or  included  in  the 
bill  of  costs.) 

FEES   OF   WITNESSES,    &C. 

For  every  witness  attending  a  court,  or  commissioners,  or  referees,  or 

arbitrators,  in  his  own  county,  for  each  day,  50 

every  witness  from  a  foreign  county,  attending  a  court,  or  commis- 
sioners, or  referees,  or  arbitrators,  after  the  rate  of  one  dollar  a 
day,  in  which  shall  be  included  his  or  her  going  to  and  returning 
from  the  same,  allowing  one  day  for  every  thirty  miles  from  and 
to  his  or  her  place  of  residence, 
the  secretary  of  this  state,  or  any  clerk  attending  on  subpoena,  with 
wills,  records  or  other  written  evidence,  after  the  rate  of  one  dol- 
lar a  day,  and  mileage  as  aforesaid, 
every  surveyor,  for  his  actual  service  on  a  view,  for  each  day,  2  00 

every  surveyor,  for  his  going  to  and  returning  from  a  view,  for  each 

day,      _  1  00 

every  chain  bearer,  on  a  view,  for  each  day,  TO 

serving  a  subpoena  on  each  witness,  13 

FEES   OF   THE   CONSTABLE, 

When  not  otherwise  ascertained  by  law. 

The  constable  shall,  for  the  same  services,  be  allowed  the  same  fees  as  are 
established  by  the  act  constituting  courts  for  the  trial  of  small  causes  ;  and  also, 
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seventy-five  cents  (one  dollar  by  act  of  1850,  Pam.  235)  per  day  for  every  day 
he  shall  attend  at  the  supreme  court,  circuit  court,  court  of  oyer  and  terminer 
and  general  jail  delivery,  court  of  common  pleas  and  general  quarter  sessions  of 
the  peace,  in  his  county,  to  be  paid,  except  for  attendance  at  the  supreme  court, 
by  the  county  collector  of  the  same,  and  for  attendance  at  the  supreme  court  by 
the  treasurer  of  the  state,  on  his  producing  a  certificate  from  the  presiding  judge 
or  justice  of  such  court,  setting  forth  the  number  of  days  he  may  have  so 
attended  :  Provide^  that  when  two  or  more  courts  are  held  at  the  same  time, 
the  constable  *shall  receive  no  more  than  seventy-five  cents  per  day  for  r^qtjo 
his  attendance  on  all  the  said  courts.  L 

For  serving  a  warrant  in  all  criminal  cases  upon  conviction,  $.  .GO 

attending  prisoner  during  trial  for  larceny  under  six  dollars,  before 

two  justices,  25 

3.  For  the  services  specified  in  this  section,  when  performed  by  any  clerk,  judge 
or  other  officer  authorized  by  law  to  perform  the  same,  such  clerk,  judge  or  other 
officer  shall  be  entitled  to  receive  the  fees  thereto  respectively  annexed,  and  no 
more,  except  when  otherwise  specially  authorized  by  law. 

JUDGE    OR  OTHER   OFFICER. 

For  taking  every  affidavit,  $.12 

taking  every  acknowledgment  or  proof  of  a  deed  or  conveyance,  50 

signing  every  judgment,  50 

transcribing  names  of  jurors,  striking  jury  and  certifying  list,  2  00 
drawing  depositions  and  examinations  in  all  causes,  civil  and  criminal, 
where  the  same  are  required  to  be  reduced  to  writing  by  the  officer, 

except  in  the  court  of  chancery,  for  each  sheet,  14 

CLERKS. 

For  recording  every  judgment,  and  indexing  the  same,  1  00 

taxing  every  bill  of  costs,  50 

searching  the  records  of  judgments  against  each  individual,  for  each 

year,  4 

searching  the  records  of  deeds,  mortgages,  wills,  or  other  records, 

for  each  name,  each  year,  (see  32)  4 

drawing  certificate  and  seal,  20 

and  in  addition  thereto,  for  copies  or  abstracts  of  all  deeds,  mort- 
gages, judgments,  or  other  records,  included  in  such  certificate, 
for  each  sheet,  8 

4.  The  clerk  of  every  court  in  this  state  shall  be  and  he  hereby  is  authorized 
and  directed  to  tax  and  subscribe  his  name  to  all  bills  of  costs  presented  to  him 
for  that  purpose,  arising  in  any  civil  cause  instituted  and  determined  in  the  court 
whereof  he  is  clerk,  agreeably  to  the  fees  in  this  act  allowed  and  specified;  and 
shall  in  no  case  allow  any  item  or  charge,  unless  the  service,  in  his  opinion,  shall 
have  been  necessary  in  regularly  conducting  the  cause,  and  shall  have  actually 
been  performed,  and  shall  so  appear  on  the  minutes  of  the  court. 

5.  If  the  said  clerk  shall  allow  any  item  or  charge  in  any  bill  of  costs,  which 
shall  not  appear  of  record  in  the  minutes  of  the  court,  or  shall  allow  more  for 
any  service  done  than  is  allowed  by  law,  he  shall,  for  every  offence,  forfeit  and 
pay  to  the  party  aggrieved  the  sum  of  thirty  dollars,  to  be  recovered,  with  costs, 
by  action  of  debt,  in  any  court  having  cognizance  of  that  sum. 

6.  All  bills  of  costs  in  criminal  cases,  shall  be  taxed  by  the  clerk  of  the  court 
in  which  the  judgment  is  had,  in  the  manner  provided  by  the  fourth  section  of 
this  act;  and  the  said  clerk  shall  in  no  case  allow  on  such  taxation,  either  for 
himself  or  others,  any  item  or  charge  for  any  service  or  proceeding,  unless  the 
same  shall  have  been  required  by  law,  in  the  regularly  conducting  such  case,  and 
unless  the  same  shall  have  been  actually  performed,  and  shall  so  appear  upon 
the  minutes  or  records  of  the  court;  and  such  clerk  shall  not  allow  any  charge 
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for  more  than  one  service,  for  taking  and  entering  the  recognisances  of  several 
persons  who  appear  and  enter  into  recognisance  together  at  the  same  time,  nor 
shall  any  charge  be  allowed  for  more  than  one  process  of  subpoena  for  the 
appearance  of  all  the  witnesses  in  the  same  case,  residing  in  the  same  county,  at 
the  same  term. 

7.  If  any  clerk,  in  the  taxation  of  any  bill  of  costs  in  a  criminal  case,  shall 
allow  any  item,  fee  or  charge,  contrary  to  the  provision  of  the  preceding  section, 
he  shall  for  every  such  offence  forfeit  and  pay  the  sum  of  thirty  dollars,  to  be 
recovered  by  action  of  debt,  with  costs  of  suit,  by  any  person  who  shall  sue  for 
the  same,  the  *one  half  to  the  use  of  the  county  wherein  such  clerk  shall  reside, 
xnHA-,     the  other  half  to  the  use  of  the  person  who  shall  sue  for  and  prosecute 

J     the  same  to  effect. 

8.  If  any  person  shall  think  himself  aggrieved  by  any  bill  of  costs  being  taxed 
at  a  greater  sum  than  is  by  law  allowed,  such  person  may  apply  to  the  court  in 
which  the  action  depended,  at  the  next  term  after  such  bill  of  costs  is  so  taxed, 
and  payment  thereof  demanded,  and  the  said  court  is  hereby  required  to  examine 
and  retax  the  same  according  to  law;  and  if  the  said  court  shall  find  any  charge 
allowed  for  services  not  actually  done,  or  any  item  charged  higher  than  is  by  law 
allowed,  then  the  said  clerk  shall,  over  and  above  the  fine  hereinbefore  imposed 
on  him,  pay  back  the  fee  received  for  taxing  the  said  bill,  and  pay  the  court,  for 
their  trouble  in  retaxing  the  same,  double  the  sum  allowed  him  by  law;  but  if 
the  said  court  shall  find  the  said  bill  to  be  taxed  agreeably  to  the  directions  of 
this  act,  then  the  applicant  shall  pay  the  court  for  retaxing  such  bill,  whose 
decision  shall  be  final. 

9.  Every  judge,  clerk  or  other  person,  who  by  law  now  is  or  hereafter  shall  be 
directed  or  authorized  to  tax  any  bill  of  costs,  shall,  in  such  bill,  class  and  set 
together  those  which  appertain  and  belong  to  the  courts  or  justices  or  judges, 
clerk,  attorney  and  counsellor,  sheriff  and  other  person  or  persons,  distributively. 

An  Act  concerning  costs.     Revision — Approved  April  16,  1846.     (R.  S.  449.) 

10.  Sec.  1.  If  any  person  shall  commence  or  sue  in  any  court  of  record  within 
this  state,  any  action,  bill  or  plaint  of  debt,  covenant,  trespass  upon  the  case, 
detinue,  account  or  upou  any  statute  for  any  offence  or  wrong  personal,  imme- 
diately supposed  to  be  done  to  the  plaintiff,  trespass,  ejectment  or  any  other 
action  whatsoever,  real,  personal  or  mixed,  and  the  plaintiff  or  demandant  shall, 
by  verdict  or  otherwise,  recover  damages  in  any  such  action,  bill  or  plaint,  then 
the  plaintiff  or  demandant  in  every  such  action,  bill  or  plaint  shall  have  judgment 
to  recover  his  costs  against  every  such  defendant,  to  be  assessed  and  taxed  in  the 
manner  prescribed  by  law,  which  shall  be  levied  and  recovered,  together  with  the 
debt  or  damages  aforesaid,  against  the  body,  or  goods  and  chattels,  lands  and 
tenements  of  the  defendant :  Provided,  that  such  costs  so  assessed  and  taxed  shall 
not  exceed  the  fees,  which  by  law  are  or  may  be  stated  and  allowed. 

11.  Sec.  2.  If  any  person  shall  commence  or  sue,  in  any  court  of  record  within 
this  state,  any  action,  bill  or  plaint  whatsoever,  as  aforesaid,  wherein  the  plaintiff 
or  demandant  might  have  costs  in  case  judgment  should  be  given  for  him,  and 
the  plaintiff  or  demandant  in  any  such  action,  bill  or  plaint,  after  appearance  of 
the  defendant,  be  nonprossed  or  nonsuited,  or  any  verdict  happen  to  pass  by  any 
lawful  trial  against  the  plaintiff  or  demandant  in  any  such  action,  bill  or  plaint, 
then  the  defendant  in  every  such  action,  bill  or  plaint  shall  have  judgment  to 
recover  his  costs  against  every  such  plaintiff  (except  against  executors  or  admin- 
istrators prosecuting  in  the  right  of  their  testators  or  intestates)  or  demandant, 
to  be  assessed  and  taxed  in  manner  aforesaid ;  and  also,  that  such  defendant  shall 
have  such  process  and  execution  for  the  recovery  of  his  costs  against  the  said 
plaintiff  or  demandant,  as  the  same  plaintiff  or  demandant  should  or  might 
have  had  against  the  defendant,  if  judgment  had  been  given  for  the  said  plaintiff 
or  demandant  in  any  such  action,  bill  or  plaint. 

12.  Sec.  3.  Every  avowant  or  other  person  that  makes  avowry,  justification 
or  cognizance  as  bailiff  or  servant  to  any  person  in  any  replevin  or  second  deliv- 
erance, if  the  same  avowry,  cognizance  or  justification  be  found  for  him,  or  the 
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plaintiff  in  the  same  be  nonsuit,  or  otherwise  barred,  shall  recover  his  damages 
and  costs  against  the  plaintiff  as  the  plaintiff  should  have  done  if  lie  had  recov- 
ered in  the  same  replevin  or  second  deliverance,  in  case  the  same  had  been  found 
against  the  defendant. 

13.  Sec.  4.  If  in  any  suit  which  shall  be  instituted  in  the  supreme  court,  the 
plaintiff  shall  not  recover  above  two  hundred  dollars,  exclusive  of  costs,  then 
snd)  plaintiff  shall  not  be  entitled  to  costs;  but  this  section  shall  not  extend  to 
or  affect  any  suit  in  which  the  freehold  inheritance  or  title  to  lands,  tenements, 
♦hereditaments  or  other  real  estate,  may  in  any  wise  come  in  question,  nor  r^onr 
any  suit  which  may  be  removed  into  the  said  court  by  the  defendant  in  L 
such  suit. 

14.  Sec.  5.  In  all  actions  of  trespass  commenced  or  prosecuted  in  the  supreme 
court,  wherein  the  justice,  at  the  trial  of  the  cause,  shall  find  and  certify,  under 
his  hand,  upon  the  back  of  the  record,  that  the  freehold  inheritance  or  title  to 
lands,  tenements,  hereditaments  or  other  real  estate  came  in  question  on  the  trial 
of  said  cause,  and  the  plaintiff  shall  recover  any  damages,  he  shall  recover  not 
only  his  damages  but  full  costs  of  suit. 

15.  Sec.  6.  If  any  suit  commenced  in  any  circuit  court  or  court  of  common 
pleas,  shall  be  removed  by  writ  of  habeas  corpus  into  the  supreme  court  by  the 
defendant,  and  the  plaintiff  shall  recover  in  the  supreme  court,  he  shall  recover 
full  costs  in  case  he  would  have  been  entitled  to  recover  costs,  had  the  suit  re- 
mained and  been  tried  in  the  circuit  court  or  court  of  common  pleas. 

Sec.  7.  In  suits  on  the  same  instrument,  bond  or  note  where  several  are  bound, 
and  in  suits  against  the  maker,  endorser  or  endorsers  of  any  note,  and  in  suits  on 
any  inland  bill  of  exchange  against  the  drawer,  acceptor  or  any  endorser  or  en- 
dorsers thereof,  there  shall  be  a  taxation  and  recovery  of  the  attorney  and  counsel 
fees  taxable  by  law  in  one  of  the  said  suits  only,  at  the  election  of  the  plaintiff; 
and  no  fees  for  attorney  or  counsel  shall  be  allowed  or  taxed  in  any  bill  of  costs, 
in  any  suit  or  suits  brought  on  the  same  instrument,  bond,  note  or  inland  bill  of 
exchange  against  any  party  or  parties  thereto,  other  than  in  the  one  where  the 
election  is  made  as  aforesaid. 

1 6.  Sec.  8.  In  all  suits  upon  any  writ  or  writs  of  scire  facias,  and  suits  upon 
prohibitions,  the  plaintiff  obtaining  judgment  or  any  award  of  execution,  after 
plea  pleaded,  or  demurrer  joined  therein,  shall  likewise  recover  his  costs  of  suit; 
and  if  the  plaintiff  shall  become  nonsuit,  or  suffer  a  discontinuance,  or  a  verdict 
shall  pass  against  him,  the  defendant  shall  recover  his  costs,  and  have  execution 
for  the  same,  in  the  manner  aforesaid. 

17.  Sec.  9.  Where  several  persons  are  or  shall  be  made  defendants  to  any 
action,  bill,  or  plaint  of  trespass,  assault,  false  imprisonment,  trespass  on  the 
case,  replevin  or  ejectment,  and  any  one  or  more  of  them  shall  be,  upon  the  trial 
thereof,  acquitted  by  verdict,  every  person,  so  acquitted,  shall  have  and  recover 
his  costs  of  suit,  in  like  manner  as  if  a  verdict  had  been  given  against  the  plain- 
tiff, and  acquitted  all  the  defendants;  unless  the  judge  or  judges,  before  whom 
such  cause  shall  be  tried,  shall,  immediately  after  the  trial  thereof,  iu  open  court, 
certify  upon  the  record  or  in  the  minutes  of  the  court,  under  his  or  their  hands, 
that  there  was  a  reasonable  cause  for  the  making  such  person  or  persons  a 
defendant  or  defendants  to  such  action,  bill  or  plaint. 

18.  Sec  10.  If  any  person  shall  commence  or  prosecute,  in  any  court  of  record, 
any  action,  plaint  or  suit,  wherein,  upon  any  demurrer,  either  by  plaintiff  or  de- 
fendant, demandant  or  tenant,  judgment  shall  be  given  by  the  court  against  such 
plaintiff  or  demandant;  or  if  at  any  time  after  judgment  given  for  the  defendant 
or  tenant,  in  any  such  action,  plaint  or  suit,  the  plaintiff  or  demandant  shall  sue 
any  writ  or  writs  of  error  to  annul  the  said  judgment,  and  the  said  judgment  shall 
afterwards  be  affirmed  to  be  good,  or  the  said  writ  of  error  shall  be  discontinued, 
or  the  plaintiff  shall  be  nonsuit  therein,  the  defendant  or  tenant  in  every  such 
action,  plaint,  suit  or  writ  of  error,  shall  have  judgment  to  recover  his  costs 
against  every  such  plaintiff  or  demandant,  and  have  execution  for  the  same  in 
manner  aforesaid. 
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19.  Sec.  11.  If  any  defendant  or  tenant,  or  any  other  person  who  shall  be 
bound  by  any  judgment  obtained  in  any  court  of  record,  shall  sue,  either  before 
or  after  execution  bad,  any  writ  of  error,  to  reverse  any  such  judgment,  then  if 
the  same  judgment  be  affirmed  good  in  the  said  writ  of  error,  and  not  erroneous, 
or  if  the  said  writ  be  discontinued  in  default  of  the  party,  or  if  any  person  who 
shall  sue  any  writ  of  error  be  nonsuited  in  the  same,  the  said  person  against  whom 
the  said  writ  of  error  is  or  shall  be  so  sued,  shall  recover  his  costs,  against  the 
person  suing  the  same,  and  have  execution  for  the  same  in  manner  aforesaid. 

20.  Sec.  12.  If  any  person  shall  sue  or  prosecute  any  writ  of  error,  for  reversal 
*97fn  *0^  any  judgment  whatsoever,  given  after  any  verdict  in  any  court  of 

J  record  of  this  state,  and  the  judgment  shall  afterwards  be  affirmed,  then 
such  person  shall  pay  unto  the  defendant  in  the  said  writ  of  error,  his  or  their 
double  costs,  to  be  recovered  by  execution  in  manner  aforesaid. 

21.  Sec.  13.  Upon  the  quashing  any  writ  of  error,  for  variance  from  the  ori- 
ginal record  or  other  defect,  the  defendant,  in  such  writ  of  error,  shall  recover 
against  the  plaintiff  suing  out  such  writ,  his  costs,  as  he  should  have  done  if  the 
judgment  had  been  affirmed,  and  to  be  recovered  in  the  same  manner. 

22.  Sec.  14.  No  writ,  commonly  called  capias  pro  fine,  in  any  suit  or  action  of 
trespass,  ejectment,  assault  and  false  imprisonment,  in  any  court  of  record,  shall 
be  sued  out  or  prosecuted  against  any  defendant,  or  any  further  process  there- 
upon; but  the  same  fines  are  and  shall  hereby  be  remitted  and  for  ever  dis- 
charged. 

23.  Sec.  15.  Upon  the  complainant's  dismissing  his  own  bill  in  equity,  or  the 
defendant's  dismissing  the  same,  for  want  of  prosecution,  the  complainant  in  the 
suit  shall  pay  to  the  defendant  his  costs  to  be  taxed. 

24.  Sec.  16.  In  all  suits  commenced,  or  to  be  commenced  upon  any  obligation 
or  specialty,  or  upon  any  contract,  express  or  implied,  made  or  had,  or  to  be 
made  or  had  to  or  with  the  state  of  New  Jersey,  or  the  governor  thereof,  or  any 
person,  to  or  for  the  use  of  the  said  state,  then  and  in  every  such  case,  the  state 
of  New  Jersey  or  other  plaintiff,  shall  have  and  recover  the  debt,  damages  and 
costs,  as  any  other  person  may  do  in  suits  for  his  or  her  debts. 

25.  Sec.  17.  Where  any  suit  or  action  is  or  shall  be  commenced,  sued  or 
prosecuted,  by  and  in  the  name  of  any  person  for  any  debt,  sum  or  sums  of 
money,  due,  owing,  or  belonging  to  this  state,  and  the  plaintiff  shall  be  non- 
suited therein,  or  if  a  verdict  shall  pass  against  such  plaintiff,  the  defendant 
shall  not  recover  any  costs  against  such  plaintiff. 

26.  Sec.  18.  Nothing  in  this  act  contained  shall  extend  to  any  popular  action, 
nor  to  any  action  to  be  prosecuted  by  any  person  in  behalf  of  himself  and  this 
state,  upon  any  penal  statute,  nor  to  any  indictment,  presentment  or  inquisition. 

An  Act  concerning  fees  and  costs  in  certain  criminal  cases.    Revision — Approved  April  16, 

1846.     (R.  S.  453.) 

27.  Sec.  1.  When  a  verdict  shall  be  rendered  against  any  offender  or  offend- 
ers in  any  of  the  courts  of  this  state,  on  any  indictment,  it  shall  be  the  duty 
of  the  sheriff  of  the  county  where  the  verdict  shall  be  rendered,  to  pay  the  wit- 
nesses who  shall  have  been  sworn  or  affirmed  to  testify  in  behalf  of  the  state, 
their  legal  fees  before  they  leave  the  court. 

28.  Sec.  2.  In  case  the  offender  or  offenders  shall  be  sentenced  to  pay  a  fine 
or  to  imprisonment  in  the  county  jail,  and  he,  she  or  they  are  unable  to  pay  the 
costs  of  prosecution,  it  shall  be  the  duty  of  the  county  collector  of  said  county, 
and  he  is  hereby  directed  to  pay  the  same  to  the  sheriff  of  the  said  county,  on 
the  bills  of  costs  duly  taxed  being  shown  him  ;  and  in  case  the  offender  or  offend- 
ers shall  happen  to  escape  after  verdict  against  him,  her  or  them,  or  for  any 
other  cause,  no  sentence  should  be  passed  upon  such  offender  or  offenders,  it 
shall  in  like  manner  be  the  duty  of  the  said  county  collector  to  pay  to  the  sheriff 
all  the  fees  which  he  shall  have  paid  to  the  witnesses  as  aforesaid,  on  a  state- 
ment in  writing  made  by  the  sheriff,  under  oath  or  affirmation,  of  the  sums  paid 
to  the  said  witnesses  in  each  and  every  case ;  and  for  such  sum  or  sums  so  paid 


PEES   AND   COSTS.  290 

as  before  directed,  it  shall  be  the  duty  of  the  said  county  collector  to  take  a 
receipt  of  the  said  sheriff;  which  sum  or  suras  shall  be  allowed  the  said  collector 
in  the  settlement  of  his  accounts;  and  when  on  any  indictment  there  is  an 
acquittal,  the  sheriff  shall  pay  the  witnesses'  and  constables'  fees;  and  the  said 
bill  of  fees,  on  proper  vouchers  produced,  shall,  on  demand,  be  repaid  to  the  said 
sheriff  by  the  county  collector,  from  any  moneys  in  his  hands  belonging  to  the 
county,  and  be  allowed  to  him  in  the  settlement  of  his  accounts.     (See  33.) 

29.  Sec.  3.  When  there  shall  be  judgment  of  acquittal  before  justices  of  the 
peace,  in  cases  where  by  law  they  may  try  persons  charged  with  any  crime  against 
the  state,  the  said  justices  shall  make  out  a  bill  of  the  fees  by  law  allowed  to  said 
♦justices,  witnesses  for  the  state,  and  constables,  and  certify  the  said  bill  r*.)** 
to  be  just  and  true  to  the  court  of  general  quarter  sessions,  at  their  law-    L 

ful  stated  term,  to  be  by  them  approved,  and  by  their  order  certified  by  the 
clerk  of  the  county,  who  shall  deliver  the  same  to  the  justice,  to  be  by  him 
recorded  in  his  docket,  and  then  delivered  to  the  constable,  who  shall  draw  on 
the  county  collector  for  the  same,  and  make  return  of  the  said  money  to  said 
justice,  to  be  by  him  paid  to  the  persons  entitled  thereto. 

30.  Sec.  4.  All  fines  received  by  any  sheriff  on  conviction  upon  any  indictment, 
or  which  may  be  imposed  by  any  justice  or  justices,  shall  be  by  him  paid  over  to 
the  county  collector  and  carried  to  the  credit  of  the  county;  and  the  sheriff  of 
each  county  for  the  time  being,  shall  annually  render  to  the  county  collector  an 
account  of  all  fines  imposed  within  any  year  in  which  he  is  in  office ;  and  on 
neglect  or  refusal  so  to  do,  shall  forfeit  and  pay  five  hundred  dollars  above  the 
amount  of  fines  imposed,  to  be  recovered  with  costs  of  suit,  in  the  name  of  the 
county  collector  for  the  time  being,  to  and  for  the  use  of  the  county;  and  the 
clerk  of  the  county  shall  make  return  of  said  fines  to  the  board  of  chosen  free- 
holders at  their  annual  meeting,  as  a  check  against  the  county  collector. 

31.  Sec.  5.  In  all  cases  in  which  any  offender  shall  be  convicted  of  an  offence 
for  which  he  or  she  shall  be  sentenced  to  imprisonment,  for  such  length  of  time 
as  by  law  requires  that  he  or  she  be  imprisoned  in  the  state  prison,  and  he  or  she 
shall  have  any  estate,  real  or  personal,  or  both,  the  same  shall  be  bound  by  the 
judgment  against  such  offender,  from  the  time  of  rendering  thereof,  and  shall  be 
liable  for  the  payment  of  the  fine  (in  case  any  fine  be  adjudged),  costs  of  prose- 
cution and  expenses  of  sustaining,  securing  and  transporting  such  offender  to 
the  state  prison,  and  finding  and  providing  clothing  and  other  necessaries,  during 
the  term  of  imprisonment ;  for  the  recovery  of  which,  it  shall  be  the  duty  of  the 
clerk  of  the  court  by  whom  such  judgment  was  rendered,  or  sentence  pronounced, 
on  the  application  of  the  attorney-general  or  prosecutor  of  the  pleas,  to  trans- 
mit, under  the  seal  of  said  court,  a  certified  copy  of  the  record  of  said  judgment 
or  sentence,  and  bill  of  costs,  to  the  supreme  court ;  whereupon  it  shall  and  may 
be  lawful  for  the  supreme  court,  on  motion  of  the  attorney-general,  to  award  a 
writ  of  scire  facias  against  such  offender,  to  show  cause  why  execution  should 
not  be  awarded  against  him  or  her,  in  behalf  of  the  state,  for  the  fine,  costs  and 
expenses  aforesaid,  and  to  cause  further  proceedings  to  be  had,  as  in  cases  of 
forfeited  recognisances  is  by  law  allowed  and  directed ;  that  in  case  the  offender 
shall  be  imprisoned  in  the  state  prison,  at  the  time  of  issuing  the  said  scire  facias, 
it  shall  be  the  duty  of  the  said  attorney-general  to  cause  a  copy  of  the  said  scire 
facias  to  be  served  on  the  keeper  of  the  state  prison,  at  least  ten  days  before  the 
return  thereof,  whose  duty  it  shall  be  forthwith  to  deliver  the  same  to  such 
offender;  and  in  case  such  offender  shall  be  unable  to  procure  counsel,  the  court 
shall  thereupon  appoint  counsel  to  appear  on  his  or  her  behalf.  (See  Criminal 
Proceedings.) 

Supplement.     Approved  March  2,  1847.     (Pam.  150.) 

32.  Pour  cents  for  each  book,  and  no  more,  be  allowed  for  searching  the  records 
of  deeds,  mortgages,  wills,  or  other  records,  for  each  name,  in  case  there  shall  be 
more  than  one  book  of  such  records  in  any  one  year. 


300  FEES   AND   COSTS. 

Supplement.     Approved  March  7,  1850.     (Pam.  306.) 

33.  When  on  any  indictment  there  is  an  acquittal,  the  county  collector  shall 
not  pay  or  allow  to  the  sheriff  any  constables'  or  witnesses'  fees,  except  the 
sheriff  shall  produce  a  receipt  therefor  from  the  constables  and  witnesses,  unless 
the  sheriff  shall  make  an  oath  that  he  has  paid  such  fees. 

Supplement.     Approved  March  7,  1850.     (Pam.  283.) 

34.  Sec.  1.  For  every  day's  actual  service  in  the  courts  of  the  counties  of 
Essex  and  Hudson,  during  the  regular  terms  of  said  courts,  where  such  service 
is  requisite  and  usual  according  to  the  law  and  practice  of  this  state,  the  crier 
*c)ho-\  of  said  *courts,  shall  be  entitled  to  receive,  in  addition  to  the  fees  allowed 

-l  by  law,  seventy-five  cents;  which  sum  shall  be  paid  to  him  by  the  county 
collector  for  said  county,  out  of  the  moneys  in  his  hands,  quarterly,  on  the  rising 
of  said  courts. 

35.  Sec.  2.  The  said  crier,  before  receiving  said  compensation,  shall  be 
required  to  present  to  said  county  collector  a  certificate  in  writing,  under  the 
hand  of  the  clerk  of  said  county,  which  it  is  hereby  made  the  duty  of  such  clerk 
to  give,  stating  the  number  of  days  upon  which  such  actual  service  was  ren- 
dered; which  certificate,  together  with  the  receipt  of  such  crier  for  said  com- 
pensation, shall  be  the  voucher  of  said  county  collector  for  the  said  payment. 

By  an  act  passed  in  1854,  the  crier  of  Morris  county  is  entitled  to  one  dollar 
per  day.     (Pam.  449.) 

An  Act  to  establish  uniform  fees  of  clerks  and  judges  in  naturalization  cases,  and  to  provide 
for  the  taxation  of  the  same.     Approved  March  11,  1853.     (Pam.  427.) 

36.  Sec.  1.  The  several  clerks  of  the  courts  of  this  state,  which  by  law  have 
jurisdiction  in  cases  of  naturalization,  and  the  several  judges  of  said  courts  per- 
forming services  in  such  cases,  shall,  after  the  passage  of  this  act,  be  entitled  to 
demand  and  receive  in  naturalization  cases,  the  following  fees,  and  no  more;  for 
all  services  of  any  clerk  upon  the  first  application  of  an  alien,  including  the  oath 
or  affirmation  of  such  alien  of  his  intention  to  become  a  citizen  of  the  United 
States,  the  record  and  certificate  thereof,  delivered  to  such  alien,  the  sum  of 
twenty-five  cents ;  for  all  services  of  any  such  clerk  upon  the  completion  of  the 
proceedings  necessary  for  any  alien  to  become  a  citizen  of  the  United  States, 
including  the  record  thereof,  and  a  certified  copy  to  be  delivered  to  any  person 
demanding  the  same,  the  sum  of  fifty  cents;  for  all  the  services  of  any  judge  of 
said  courts,  required  to  be  performed  by  him  in  such  naturalization  cases,  includ- 
ing the  oath  and  examination  of  the  applicant  and  witnesses,  and  order  that  the 
applicant  be  admitted  to  citizenship,  the  sum  of  fifty  cents. 

37.  Sec.  2.  All  clerks  and  judges  in  this  state,  in  such  cases  claiming  any  fees 
by  virtue  of  their  respective  offices,  shall,  upon  being  required  in  writing  by  the 
party  liable  to  pay  the  same,  his  agent  or  attorney,  and  on  payment  of  the  ex- 
penses thereof,  have  their  fees  taxed  by  some  associate  judge  of  such  court,  and 
that  no  clerk  or  judge  shall  collect  any  fees,  after  having  been  required  as  afore- 
said to  have  the  same  taxed,  without  such  taxation  having  been  made,  the  fees 
of  such  taxation  shall  be  fifty  cents. 

An  Act  to  regulate  and  establish  a  uniform  rate  of  charges  for  legal  advertising  in  New 
Jersey.     Approved  March  20,  1857.     (Pam.  381.) 

38.  The  price  for  publishing  any  legal  notice,  sheriff's  sale,  or  any  order,  cita- 
tion, summons,  or  any  other  proceeding  or  advertisement  required  by  law  to  be 
published  in  any  newspaper,  shall  be  forty  cents  per  folio  (one  hundred  words) 
for  the  first  insertion,  and  twenty  cents  per  folio  for  each  subsequent  insertion 
after  the  first. 

A  Supplement  to  the  act  entitled  "an  act  to  regulate  fees."     Approved  March  23,  1859. 

(Pam.  622.) 

39.  The  fee  of  the  governor  for  the  "seal  to  every  certificate,  exemplification 
or  other  paper"  authorized  by  the  second  section  of  the  act  to  which  this  is  a 
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supplement,  shall  be  paid,  in  all  cases  not  otherwise  provided  for  by  law,  by  the 
person  receiving  the  certificate,  exemplification  or  other  paper,  to  the  secretary 
of  state,  for  the  use  of  the  governor,  at  the  time  and  before  the  delivery  of  such 
certificate,  exemplification  or  other  paper. 


NOTES. 

Although  there  are  no  costs  allowed,  upon  a  reversal  in  certiorari,  if  upon  notice  to  the 
defendant  an  assessment  be  made,  and  a  writ  of  restitution  ordered,  plaintiff's  attorney 
will  be  entitled  to  costs,  including  attorney  and  counsel's  argument  fee.  1  South.  109. 
3  Hal.  272. 

Plaintiff  must,  pay  costs  of  a  view,  where  defendant  did  not  join  in  it,  although  trial  be 
postponed  on  affidavit,  by  defendant.  1  South.  850.  So  plaintiff  must  pay  the  costs  of 
striking  a  jury,  under  similar  circumstances.      1  Hal.  159. 

The  plaintiff  must  pay  the  sheriff,  costs  of  summoning  a  special  jury  struck  on  motion  of 
defendant,  and  put  the  same  in  his  bill  of  costs.     1  South.  360. 

In  actions  wherein  the  title  to  land  must  come  in  question,  as  in  case  for  injury  occa- 
sioned by  defendant  setting  tire  on  his  land,  or  for  overflowing  land  with  water,  brought  in 
the  Supreme  Court,  plaintiff  is  entitled  to  costs,  whatever  sum  may  be  recovered.  1  Hal. 
130.     7  Hal.  175.     4  Harr.  431. 

Costs  are  recoverable  in  the  Supreme  Court,  in  trespass,  quare  clausum  fregit,  if  the  de- 
fendant pleads  title.  The  certificate  of  the  judge  that  the  title  came  in  question  (see  above 
14),  may  be  made  at  any  convenient  time  at  or  after  the  circuit.  Stille  v.  Budd,  February 
T.  1838.     4  Zab. 

Where  two  were  sued  in  trespass,  and  one  acquitted,  and  the  judge  did  not  certify  that 
there  was  reasonable  cause  for  making  him  defendant  (see  above  17),  the  court  granted  a 
rule  that  he  should  have  his  costs.     2  South.  544. 

The  awarding  costs  on  granting  a  new  trial  is  in  the  discretion  of  the  court.  If  no  men- 
tion of  costs  is  made  in  the  rule,  or  they  are  ordered  to  abide  the  event  of  the  suit,  the 
party  ultimately  successful  shall  recover  the  costs  of  the  former  trial.  Coxe  293.  3 
Hal.  213. 

An  order  of  the  court  on  putting  off  a  cause,  that  one  of  the  parties  shall  pay  the  costs, 
*may  be  enforced  by  attachment,  or  the  court  may  refuse  to  allow  plaintiff  to  bring  r^.9-q 
on  his  trial  until  they  are  paid,  and  nonsuit  him  ;   but  they  should  not  vacate  the   L 
rule  setting  aside  the  verdict.     3  Gr.  142. 

If  a  trial  goes  off  on  account  of  a  defect,  or  mistake  of  the  judge  or  sheriff  in  making  out 
the  panel  of  a  struck  jury,  the  plaintiff  will  not  be  obliged  to  pay  the  costs.     2  Hal.  122. 

Rule  for  security  for  costs  in  ejectment  may  be  granted  after  issue,  where  the  lessor 
resides  out  of  the  state.     1  Hal.  475. 

The  defendant  in  ejectment  will  not  be  compelled  to  enter  security  for  costs,  on  the 
ground  that  he  had  removed  out  of  the  state,  after  entering  into  the  consent  rules.  1 
Hal.  475. 

The  court  will  not  require  security  for  the  costs,  to  be  given  by  plaintiffs,  upon  the  ground 
that  but  one  of  them  resides  in  the  state,  and  that  he  had  taken  the  benefit  of  the  insolvent 
law.     5  Hal.  192. 

If  referees  do  not  award  damages  nor  costs,  each  party  must  pay  his  own  costs,  until  the 
rule  of  reference  was  agreed  upon  ;  and  after  that  there  must  be  a  taxation  of  the  costs,  and 
the  party  against  whom  the  report  is,  must,  pay  one  half.     1  South.  173. 

Application  to  the  court  to  retax  a  bill  of  costs,  must  be  made  at  the  next  term,  after  the 
bill  is  made  by  the  clerk  and  payment  thereof  demanded.  But  the  relaxation  may  be  made 
at  that  or  any  subsequent  term  according  to  circumstances.     3  Hal.  176. 

The  party  obtaining  the  taxation  of  a  bill  of  costs,  must  upon  a  retaxation  prove  the 
items  objected  to;  but  the  party  moving  for  a  retaxation  must  give  his  adversary  notice, 
and  state  the  particulars  of  the  bill  to  which  he  objects,  and  the  nature  of  his  objection. 
4  Hal.  383. 

The  costs  of  a  suit  abated  by  the  death  of  testator,  cannot  be  recovered  by  the  executor. 
Coxe  34. 

No  costs  allowed  in  an  action  on  a  replevin  bond,  in  the  Common  Pleas,  where  thirty 
dollars  was  recovered.     Penn.  577. 

An  action  will  not  lie  to  recover  back  an  unreasonable  amount  of  costs,  which  had  been 
taxed  and  paid;  the  proper  remedy  is  a  retaxation.     1  Hal.  409. 

Upon  the  quashing  of  an  attachment,  for  not  obeying  an  award,  the  attorney  of  the 
defendant  is  entitled  to  the  same  costs  as  in  other  civil  cases.     5  Hal.  63. 

A  party  cannot  commence  a  second  action,  for  the  same  cause  of  action,  until  the  costs  of 
the  first,  action  are  paid;  and  the  court  will  stay  the  proceedings  until  it  is  done.  4  Hal.  86, 
96.     5  Hal.  58.     2.  Gr.  194. 

When  parties  settle  out  of  court,  the  costs  are  to  be  paid  by  bath,  and  the  court  will  give 
leave  to  discontinue  without  the  payment  of  costs.     7  Hal.  363. 
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Costs  arc  not  allowed  for  copies  of  papers.  Mileage  in  the  state,  allowed  for  a  witness 
residing  out  of  the  state.     1  Gr.  156. 

The  court  would  not  annex  to  a  rule  for  a  trial  at  bar,  the  condition  that  the  plaintiffs  give 
security  for  costs,  though  they  were  an  insolvent  corporation.  In  ejectment,  security  for 
costs  will  only  be  required  in  cases  where  the  lessor  of  plaintiff  is  an  infant  or  resides  out 
of  the  state.     2  Gr.  298. 

The  remedy  for  costs,  upon  the  trial  of  a  claim  of  property  seized  upon  an  execution,  is 
by  a  suit.     2  Gr.  120. 

The  sheriff  is  entitled  to  centage  only  on  the  sum  raised  for  plaintiff,  and  not  on  any  over- 
plus the  land  may  sell  for.      1  Harr.  21. 

Where  a  sheriff  sells  land  subject  to  a  mortgage,  held  by  the  execution  creditor,  who 
becomes  the  purchaser,  he  is  entitled  to  centage  only  on  the  amount  the  land  is  bid  off  at. 
1  Hal.  232. 

The  plaintiff  who  recovers  less  than  two  hundred  dollars  in  the  Supreme  Court,  is  not 
entitled  to  costs  for  opposing  a  motion  to  arrest  the  judgment,  which  was  refused.  3  Gr. 
312. 

In  ejectment  where  the  lessor  of  the  plaintiff  died,  the  court  refused  to  make  a  rule  on 
the  executors  to  pay  the  costs.     3  Gr.  345. 

An  action  will  not  lie,  for  fees  as  counsel  for  trying  a  cause,  where  there  is  no  note  or 
express  promise  to  pay.     3  Gr.  35. 

If  executors  plead  the  general  issue,  and  also  plene  administravit,  the  plaintiff  will  be 
entitled  to  costs,  upon  a  judgment  of  assets  quando,  &c,  if  the  general  issue  is  found  in  his 
favor.     4  Harr.  4(5. 

The  order  of  court  setting  aside  a  verdict  and  ordering  a  new  trial  upon  payment  of  costs 
by  the  plaintiff,  renders  the  payment,  thereof  a  condition  precedent,  without  performance  of 
which,  or  a  demand  of  the  taxed  bill  and  tender  of  being  ready  to  pay,  the  cause  cannot  be 
again  noticed  for  trial.     3  Harr.  46. 

If  in  an  action  of  replevin  in  the  Supreme  Court,  the  defendant  plead  property,  and  the 
jury  find  for  the  plaintiff,  he  may  have  costs,  if  the  property  in  dispute  exceeds  two  hundred 
dollars  in  value.     Spen.  109. 

In  taking  costs,  the  only  services  for  which  charges  can  be  taxed  and  allowed,  are  those 
specifically  provided  for  in  the  statutes.     Spen.  112. 

The  79th  rule  does  not  prevent  the  clerk  from  inserting  in  the  record  the  whole  amount  of 
costs,  if  the  bill  has  been  taxed  and  filed  at  the  time  of  making  up  the  record,  notwithstand- 
ing such  bill  may  not  have  been  taxed  and  filed  within  the  time  mentioned  in  the  rule. 
Spen.  268. 

*o  -x-lf  the  defendant  in  attachment  give  bond  pursuant  to  the  statute,  and  upon  his 

J  own  motion  has  the  attachment  dissolved,  as  to  all  the  creditors  who  have  put  in 
their  claims,  they  will  be  entitled  to  costs,  if  they  recover  any  sum,  although  it  be  less  than 
fifty  dollars.     Spen.  616.     1  Zab.  459. 

Costs  of  entering  judgment  on  bond  and  warrant  upon  application  in  open  court,  cannot 
be  taxed  beyond  four  dollars.     1  Zab.  97. 

Infant  plaintiffs  resident  in  this  state,  not  compelled  to  give  security  for  costs.  Where 
the  next  friend  is  irresponsible,  the  court  in  its  discretion  may  order  security,  or  appoint  a 
responsible  person.  If  the  infant  plaintiff  resides  out  of  the  state,  security  is  necessary. 
1  Zab.  335. 

A  sheriff  on  sale  of  lands  cannot  charge  defendant  the  fee  for  acknowledging  the  deed  or 
the  printer's  bill  for  advertising;  all  that  is  allowed  for  advertising  is  one  dollar  and  fifty 
cents.     2  Zab.  211. 

Costs  cannot  be  allowed  on  a  successful  motion  to  set  aside  a  return  of  surveyors,  laying 
out.  a  road.     2  Zab.  293. 

Where  there  are  several  executions  in  the  hands  of  different  sheriffs  for  the  same  debt, 
and  the  debt  is  settled  without  a  sale,  each  sheriff  can  only  have  a  share  of  the  costs,  in 
proportion  to  the  value  of  the  goods  levied  on.     3  Dutch.  274. 
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to  pay  all  damages,  9 
Thorn  hedges,  fence  to  protect  authorized,  23 
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An  Act  to  regulate  fences.     Passed  the  23d  of  January,  1799.     (R.  S.  479.) 

1.  All  fences,  consisting  of  posts  and  rails,  timber,  boards,  brick  or  stone 
walls,  shall  be  esteemed  lawful,  if  four  feet  and  two  inches  high ;  and  all  other 
fences  shall  be  lawful,  if  four  feet  and  six  inches  high,  measuring  from  the  level 
or  surface  of  the  earth,  and  close,  strong  and  sufficient  to  prevent  horses  and  neat 
cattle  from  going  through  or  under  the  same;  and  all  fences,  set  in  the  line  of 
partition  between  persons,  either  of  whom  improve  their  adjoining  lands,  shall 
be  so  close,  strong  and  sufficient,  as  to  prevent  sheep  from  going  through  or  under 
the  same  ;  and  all  ditches  and  drains  made  in  or  through  salt  marshes  and  mea- 
dows, for  fencing  and  draining  the  same,  being  five  feet  wide  and  three  feet  deep, 
shall  also  be  esteemed  and  adjudged  lawful  fences ;  and  all  ditches  and  drains 
made  in  or  through  other  meadows,  being  nine  feet  wide  at  the  surface  of  the 
meadow,  four  feet  and  a  half  wide  at  bottom,  and  three  feet  deep,  and  lying  on 
a  mud  or  miry  bottom,  shall  likewise  be  esteemed  and  adjudged  lawful  fences  ; 
and  all  brooks,  rivers,  ponds,  creeks,  and  hedges,  or  other  matter  or  thing  equiva- 
lent to  any  such  fence  as  aforesaid,  may  be  adjudged  lawful  fences,  at  the  dis- 
cretion of  those  who  may  be  called  upon  to  view  the  same,  as  by  this  act  is  pre- 
scribed. And  all  such  beasts,  as  shall  creep  through,  get  over  or  break  down 
any  such  fence,  may  be  impounded,  and  the  owner  thereof  shall  be  obliged  to 
pay  and  satisfy  all  damages  occasioned  thereby,  in  manner  and  form  as  by  this 
act  is  directed. 

2.  Where  the  lands,  marshes  or  meadows  of  any  two  or  more  persons  shall  join 
each  other,  each  of  them  shall  make  or  amend  and  maintain,  a  just  proportion  of 
the  division  or  partition  fence  between  them,  except  such  persons,  as  shall  choose 
to  let  their  adjoining  lands  lie  vacant  and  open  ;  and  if  any  person  shall,  after 
due  notice,  neglect  or  refuse  to  make  or  amend  and  maintain  his  or  her  part  or 
proportion  of  such  fence,  then  the  other  party  may  make  or  amend  and  maintain  the 
*same  wholly,  and  shall  be  entitled  to  receive  one  half  of  the  expenses  of  r*9o-i 
the  party  so  neglecting  or  refusing,  as  the  same  shall  be  appraised  and  cer-  •- 
tified  in  writing,  by  any  two  of  the  township  committee,  where  the  lands  lie,  residing 
nearest  the  premises,  and  being  disinterested  and  indifferent  between  the  parties, 
together  with  the  legal  fees  of  such  committee  for  their  services,  as  the  same  shall 
also  be  ascertained  in  writing  ;  and  on  nonpayment,  by  the  party  delinquent  as 
aforesaid,  of  the  sum  so  found,  and  fees  certified  to  be  due,  it  shall  and  may  be 
lawful  for  the  other  party  to  recover  the  same,  by  action  of  debt,  with  costs  of 
suit,  in  any  court  where  the  same  may  be  cognizable.     (See  20.) 

3.  To  avoid  the  difficulty  that  may  arise  touching  the  placing  of  any  partition 
fence,  if  the  parties  cannot  agree  upon  the  place  themselves,  it  shall  and  may  be 
lawful  for  the  person  proposing  to  make  the  fence,  to  apply  to  any  two  of  the 
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township  committee  as  aforesaid,  residing  nearest  the  premises,  and  being  disin- 
terested and  indifferent  between  the  parties,  who,  on  hearing  the  allegations  and 
proofs  of  the  parties,  shall  fix  and  appoint  (by  writing  under  their  hands,  to  be 
delivered  to  each  of  the  parties)  the  place,  where  such  fence  is  to  be  made  ;  and 
when  made  in  the  place  so  appointed  (if  the  other  party  shall  have  neglected  or 
refused  to  make  his  just  part  or  proportion  thereof),  it  shall  be  sufficient  to  en- 
title the  party  so  making  the  same,  to  recover  such  part  or  proportion  of  the 
charges  thereof  as  aforesaid,  although  it  may  not  happen  to  be  exactly  in  the 
division  line  between  the  said  parties :  Provided  always,  the  place  so  appointed 
for  making  the  said  fence,  shall  not  be  construed  to  exclude  or  deprive  any  or 
either  of  the  parties,  of  any  lawful  claim  to  a  greater  quantity  of  land  ;  but  such 
person  or  persons  may  maintain  his,  her  or  their  action  for  the  same,  as  though 
such  determination  of  the  committee  or  partition  fence  had  never  been  made. 

4.  The  place,  where  any  partition  fence  is  or  shall  be  made,  shall  be  equally 
divided,  regard  being  had  to  the  quantity  of  fence  necessary,  and  other  conveni- 
ences of  fencing,  and  each  party  shall  take  an  equal  share  of  such  fence  to  make 
or  amend  and  maintain,  so  that  it  may  be  known  which  part  thereof  is  his  own ; 
and  if  the  parties  cannot  agree  in  making  such  division,  then  any  two  of  the 
township  committee  as  aforesaid,  residing  nearest  the  premises,  and  being  disin- 
terested and  indifferent  between  the  parties,  shall,  on  the  application  of  either 
party,  in  the  presence  of  the  parties  (if  they  will  be  present),  make  such  division, 
and  determine  the  part  or  share  of  such  fence,  which  each  party  is  to  make  or 
amend  and  maintain ;  which  determination,  being  delivered  to  each  of  the  parties 
in  writing,  shall  be  binding  upon  such  parties  and  the  succeeding  owners  or 
occupiers  of  the  same  lands. 

5.  When  lands,  belonging  to,  or  occupied  by,  different  persons,  and  subject  to 
be  fenced,  are  bounded  upon  or  divided  from  each  other,  by  any  creek,  brook, 
stream,  pond  or  run  of  water,  not  navigable  for  boats  or  flats,  and  which  of  itself 
is  not  a  sufficient  fence,  and  the  owner  or  possessor  of  the  land  on  one  side  shall 
refuse  to  join  with  the  owner  or  possessor  of  the  land  on  the  other  si<^e,  in  making 
a  partition  fence  on  the  one  side  or  the  other,  or  cannot  agree  respecting  the 
same,  then  any  or  either  of  such  owners  or  possessors,  may  apply  to  any  two  of 
the  township  committee  as  aforesaid,  residing  nearest  the  premises,  and  being 
disinterested  and  indifferent  between  the  parties,  and  if  the  said  committee,  on 
examination,  shall  be  of  opinion,  that  such  creek,  brook,  stream,  pond  or  run  of 
water,  does  not  answer  the  purpose  of  a  sufficient  fence,  and  that  it  is  impracti- 
cable or  inconvenient,  without  unreasonable  expense,  for  such  partition  fence  to 
be  made  in  the  middle,  or  other  part  of  the  water,  being  the  true  division'line 
between  the  parties,  they,  the  said  committee,  in  the  presence  of  the  parties  (if 
they  will  be  present),  shall  determine,  fix  aud  ascertain,  how  or  on  which  side 
thereof  the  fence  shall  be  set  up  and  maintained,  or  whether  partly  on  the  one 
side,  and  partly  on  the  other  side  of  such  water,  and  the  part  or  share  of  the 
fence,  which  each  person  shall  in  such  case  make  and  maintain,  as  to  them  shall 
appear  just  and  reasonable,  and  reduce  their  determination  to  writing,  deliver- 
ing a  part  thereof  to  each  of  the  parties  ;  and  if  either  of  the  said  parties  shall 
refuse  or  neglect  to  make  up  and  maintain  the  part  of  the  fence  to  such  party 
*2S21  De'ongino  or  assigned,  according  *to  the  determination  of  the  said  com- 

-I  mittee  in  writing  as  aforesaid,  the  same  may  be  done  and  performed  as  in 
the  second  section  of  this  act  is  provided ;  and  the  party  delinquent  shall  be  liable 
and  subject  to  such  recovery  against  him  as  in  the  said  section  is  expressed  and 
mentioned  :  Provided,  if  lands,  belonging  to  different  persons,  are  bounded  on 
the  division  line  between  two  townships,  then  and  in  that  case  one  person  shall 
be  taken  from  the  township  committee  of  each  of  the  said  townships,  to  determine 
the  place  where  such  fence  shall  be  set  up  and  maintained,  and  the  part  or  share 
thereof,  which  each  person  shall  in  such  case  make  and  maintain.  (See  22.)  (See 
Meadows,  15,  52-4.) 

6.  When  any  partition  fence  is  or  shall  be  made  between  any  two  persons,^  as 
by  this  act  is  directed,  if  either  of  them  shall  think  proper  to  give  up  his  im- 
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provemont,  and  leave  the  same  open  and  common,  such  person  shall  not  take  np 
or  remove  the  said  fence  bo  made  between  them,  without  giving  twelve  months' 
notice  in  writing  to  the  person  or  persons  in  possession  of  the  lands  adjoining 
thereto  ;  and  it'  such  person  shall  remove  such  fence,  without  giving  such  notice, 
or  licfore  the  expiration  of  the  said  year,  then  and  in  every  such  case,  he  shall 
be  liable  to  rriake  good  all  damages,  which  the  party  injured  by  such  removal 
shall  sustain  thereby,  to  be  recovered  with  costs  of  suit,  in  any  court  having 
cognizance  of  the  same. 

7.  Nothing  in  this  act  contained,  shall  be  construed  to  make  void  any  written 
agreement  between  neighbors  or  others,  respecting  the  making  or  maintaining 
partition  fences. 

8.  In  every  case,  in  which,  by  this  act,  two  of  the  township  committee  shall 
be  called  to  determine  any  matter  in  difference,  and  it.  shall  so  happen,  that  such 
two  of  the  committee  cannot  agree  in  their  determination,  it  shall  and  may  be 
lawful  for  them  to  call  upon  some  third  person  of  the  neighborhood,  being  a 
freeholder,  and  disinterested  and  indifferent  between  the  parties,  to  join  them  in 
the  business,  any  two  of  whom  agreeing,  their  determination,  made  and  certi- 
fied in  writing  in  manner  aforesaid,  shall  be  binding  and  conclusive  between  the 
parties. 

9.  If  any  person,  to  whom  any  part  or  share  of  any  partition  fence  is  or  shall 
be  assigned  to  make  or  amend  and  maintain,  as  in  and  by  this  act  is  directed, 
shall  neglect  or  refuse,  after  due  notice  given,  to  make  and  repair  such  part  or 
share  thereof,  so  that  his  own  or  the  beasts  of  any  other  person  shall  break  in, 
enter  into,  or  upon  his  neighbor's  land,  over  or  through  the  said  fence,  the  person 
so  neglecting  or  refusing,  is  hereby  rendered  liable  to  make  good  all  damages 
sustained  thereby,  to  be  ascertained  according  to  the  directions  of  this  act,  and 
for  which  such  delinquent's  beasts  shall  be  liable  to  be  impounded,  and  held  in 
pound,  until  he  shall  pay  the  same,  and  all  charges  occasioned  thereby,  as  here- 
inafter mentioned  ;  or,  if  the  beasts  of  any  other  person  only  shall  have  tres- 
passed, by  means  of  such  neglect  or  refusal  to  make  or  repair  the  said  fence,  then 
the  party  injured  may  sue  for  and  recover  his  damages  against  the  part}7  so  ne- 
glecting or  refusing  to  make  or  repair  the  said  fence,  in  an  action  of  trespass,  with 
costs,  in  any  court  where  the  same  may  be  cognizable.  And  if  the  beasts  of  the 
person,  who  shall  have  made  and  maintained  his  part  or  share  of  the  partition 
fence  assigned  to  him,  according  to  the  directions  of  this  act,  or  the  beasts  of  any 
other  person,  should  trespass  on  his  next  adjoining  neighbor,  through  that  part 
of  the  fence  so  by  him  neglected  or  refused  to  be  made  or  maintained  as  afore- 
said, he  or  they  shall  not  be  liable  to  have  his  or  their  beasts  impounded,  nor  be 
liable  to  any  action  to  recover  any  damage  accruing  thereby. 

10.  If  an}'  owner  or  possessor  of  land  shall  neglect  or  refuse  to  make  and  keep 
in  good  repair  the  fence  and  fences  about  his  land,  as  by  this  act  is  directed,  and 
for  default  thereof,  the  beasts  of  any  other  person  shall  break  in,  or  enter  into 
or  upon  the  said  land,  over  or  through  such  fence,  then  the  owner  of  the  said 
beasts  shall  not  be  liable  to  any  action,  nor  the  beasts  be  impounded,  for  any 
damage  sustained  thereby  ;  and  if  any  action  be  commenced  therefor,  the  owner 
of  such  beasts  may  plead  the  general  issue,  and  give  this  act  in  evidence  to  sup- 
port the  same :  Provided,  nothing  in  this  section  contained  shall  be  deemed  to 
affect  any  regulation  as  to  partition  fences,  or  to  prevent  the  recovery  of  damages 
*for  any  beasts  entering  into  or  upon  any  person's  land,  over  or  through  r^9oq 
such  fence  as  by  this  act  is  directed  and  allowed.  L   -^ 

11.  If  any  owner  or  possessor  of  land,  being  damnified  for  want  of  such  law- 
ful and  sufficient  fence  as  by  this  act  is  directed,  shall  hurt,  wound,  lame,  kill  or 
destroy,  or  cause  the  same  to  be  done,  by  shooting,  hunting  with  dogs,  or  other- 
wise, any  of  the  kind  or  breed  of  horses,  cattle,  or  sheep,  he,  she,  or  they  so 
offending,  shall  pay  and  satisfy  to  the  owner  of  the  beasts  so  injured  or  destroyed, 
full  damages,  to  be  recovered  in  an  action  of  trespass,  with  costs,  in  any  court 
where  the  same  may  be  cognizable. 

12.  If  any  horses,  cattle  or  sheep,  shall  get  over,  creep  through  or  break  down, 
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any  fence  by  this  act  declared  lawful,  the  owner  or  owners  of  tlie  beasts  shall  pay 
to  the  person  injured,  all  damages  occasioned  thereby,  to  be  appraised  and  certified 
in  writing  by  two  substantial  and  indifferent  men  of  the  neighborhood,  mutually 
chosen  by  the  parties;  but  if  the  owner  or  owners  of  such  beasts  shall  refuse  or 
neglect  to  choose  one  of  the  said  appraisers,  then  the  injured  party  may  choose 
them  both  himself,  and  in  case  the  said  appraisers,  chosen  as  aforesaid,  cannot 
agree  upon  an  appraisement  of  the  damages,  then  the  said  appraisers  may  choose 
a  third  person  of  the  neighborhood,  being  a  freeholder,  to  join  them  therein,  any 
two  of  whom  agreeing,  their  appraisentent,  made  and  certified  as  aforesaid,  shall 
be  binding  and  conclusive  to  the  parties;  and  if  any  dispute  shall  arise  concern- 
ing the  sufficiency  of  the  fence,  it  shall  be  determined,  on  a  view  thereof,  by  the 
same  persons,  and  their  decision  respecting  the  same,  in  like  manner  reduced  to 
writing,  shall  also  be  conclusive.  And  it  shall  and  may  be  lawful  for  the  party 
injured  to  take  and  impound  such  beasts  found  trespassing  or  doing  damage  as 
aforesaid,  in  his  field  or  yard,  or  other  enclosure,  for  the  space  of  twenty-four 
hours,  he  giving  notice  thereof  to  the  owner  or  owners  of  the  said  beasts,  if  known 
and  easily  to  be  found ;  and  if  such  beasts  are  not  redeemed  within  the  said 
twenty-four  hours,  by  payment  of,  or  satisfaction  for,  the  damages  so  certified  as 
aforesaid,  he  shall  lead  or  drive  them  to  the  public  pound  of  the  township,  where 
the  pound  keeper  shall  receive  and  keep  them,  until  the  damages  so  certified,  with 
the  charges  of  conveying  and  pounding,  are  paid.  And  the  said  party  shall  have 
four  cents  for  horses  and  cattle,  and  one  cent  for  sheep,  per  head,  for  taking  such 
beasts  to  the  pound,  aud  the  pound  keeper  shall  have  the  same  fees,  for  letting  in 
and  out  of  the  pound;  and  for  pounding,  feeding  and  attending,  ten  cents  for 
horses  and  cattle,  and  three  cents  for  sheep,  per  head,  for  every  twenty-four  hours 
they  shall  continue  in  the  pound.  And  if  the  owner  of  any  beast,  so  impounded, 
shall  not  pay  the  damages  and  charges  of  impounding,  within  four  days  after  such 
beast  shall  be  impounded,  or  replevy  the  same  beasts,  then  it  shall  be  the  duty  of 
the  pound  keeper  to  set  up  advertisements  in  at  least  three  of  the  most  public 
places  in  the  township,  to  which  the  pound  belongs,  and  in  one  or  more  of  the 
most  public  places  in  the  two  next  adjoining  townships,  particularly  describing 
such  beasts,  and  giving  at  least  thirty  days'  notice  of  an  intended  day  and  place 
of  sale,  and  that  if  the  owner  do  not  appear  and  redeem  the  said  beasts  before 
the  time  so  notified,  they  will  then  be  sold  at  public  vendue ;  at  which  time  and 
place,  if  no  owner,  or  other  person  for  him,  shall  appear  and  redeem  the  said 
beasts,  the  said  pound  keeper  shall  sell  the  same  accordingly,  and  out  of  the 
moneys  arising  from  such  sale  shall  pay  the  said  damage  and  charges  of  convey- 
ing to  the  pound,  and  retain  in  his  hands  his  fees  for  pounding,  keeping  and 
feeding  the  said  beasts,  and  forty  cents  for  such  sale  and  collecting  the  money, 
and  return  the  overplus  to  the  owner  of  the  same  beasts;  and  if  no  owner  shall 
appear  and  claim  such  overplus,  within  twelve  calendar  months  after  such  sale, 
the  same  shall  be  paid  to  the  clerk  of  the  township,  where  such  beasts  were 
impounded,  for  the  use  of  the  said  township. 

13.  Where  there  is  not  a  public  pound  kept  within  the  township,  then  the 
person,  damnified  by  such  beasts  trespassing  as  aforesaid,  may  pound  them  in  his 
or  her  own  field,  yard  or  other  enclosure,  till  redeemed  as  aforesaid ;  and  he  shall 
act  in  such  cases  in  all  respects,  and  be  entitled  to  the  same  fees,  as  the  pound 
keeper  should  or  ought  to  have  done,  or  been  entitled  to  by  this  act ;  and  fur- 

-,  ther,  *shall  enter  all  such  trespassing  creatures  kept  in  his  possession,  at 
-I  any  time  after  the  first  day  of  November,  and  before  the  first  day  of 

April,  in  the  town  book,  agreeably  to  the  act,  entitled  "An  act  concerning  stray 

cattle,  horses  and  sheep."     (See  Cattle  1.) 

14.  If  any  person,  being  of  any  township  committee,  who,  on  due  notice  given 
him,  and  being  requested  by  any  person  interested 'to  do  any  of  the  duties  in  and 
by  this  act  assigned  to  him,  shall  refuse  or  neglect  forthwith  to  attend  accord- 
ingly, every  person,  so  neglecting  or  refusing,  shall  forfeit  and  pay  the  sum  of 
four  dollars,  with  costs,  to  him  or  them  who  shall  sue  for  the  same,  within  thirty 
days  after  such  neglect  or  refusal. 
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15.  Each  and  every  person  of  such  township  committee  shall  be  allowed  one 
dollar  per  day,  and  fifty  cents  for  a  half  day,  for  the  time  he  shall  be  engaged  in 
the  duties  of  his  office  in  virtue  of  this  act,  to  be  paid  by  the  person  or  persons 
employing  him;  and  in  case  such  person  or  persons  shall  refuse  or  neglect  to 
pay  the  said  committee  their  legal  fees,  within  thirty  days  after  the  service  done, 
they  may  severally  recover  double  the  amount  of  such  fees,  by  action  of  debt, 
with  costs  of  suit.  And  each  one  of  the  committee  may  be  a  witness  for  or 
against  his  companion  in  any  such  suit. 

Supplement.     Approved  February  22,  1850.     (Pam.  114.) 

16.  Sec.  1.  The  clerk  of  every  township  in  this  state  shall  provide,  at  the 
expense  of  the  township,  a  book  for  the  purpose  of  registering  the  agreements 
in  writing  of  any  persons  who  may  agree  to  make  a  division  of  their  fence  or 
fences  of  their  adjoining  lands;  and  said  clerk  shall  also  record  in  said  book  the 
certificate  in  writing  of  any  two  of  the  township  committee  who  may  make  a 
division  of  any  fence  or  fences,  agreeable  to  the  provisions  of  the  act  to  which 
this  is  a  supplement;  and  said  agreements  and  certificates  in  writing  shall  be 
recorded  by  the  clerk  or  clerks  of  the  township  or  townships  in  which  said  feuces 
may  be,  and  the  said  clerk  or  clerks  shall  be  entitled  to  receive  twenty-five  cents 
for  recording  the  same :  Provided,  that  before  any  such  agreement  or  certificate 
shall  be  recorded,  the  same  shall  be  acknowledged  by  the  parties  or  said  town 
committeemen,  or  the  execution  thereof  proved  in  the  same  manner  as  deeds  of 
conveyance  of  lands  are  required  to  be  acknowledged  or  proved  before  the 
recording  thereof. 

IT.  Sec.  2.  A  copy  of  said  record,  certified  by  the  clerk  of  the  township,  shall 
be  admitted  as  evidence  in  any  court  of  this  state ;  and  for  a  certified  copy  of  said 
record,  the  said  clerk  shall  be  entitled  to  receive  twenty-five  cents. 

18.  Sec.  3.  If  any  township  clerk  shall  not,  within  two  weeks  after  any 
agreement  or  certificate  so  made  and  delivered  to  him,  and  the  fees  aforesaid 
tendered  to  him,  enter  or  register  the  same,  he  shall  forfeit  five  dollars,  to  be 
recovered  by  action  of  debt,  with  costs  of  suit,  by  any  person  who  shall  sue  for 
the  same. 

19.  Sec.  4.  When  two  of  the  township  committee  shall,  at  any  time  hereafter, 
determine  the  parts  or  shares  of  any  partition  fence  to  be  made  under  the  pro- 
visions of  the  said  act,  they  shall  also  specify  in  writing  the  time  within  which 
such  fence  shall  be  made  Sy  the  parties,  respectively,  to  whom  such  parts  or 
shares  shall  have  been  assigned. 

Supplement.     Approved  March  23,  1859.     (ram.  623.) 

20.  So  much  of  the  act  to  which  this  is  a  supplement  as  requires  that  all 
fences  set  in  the  line  of  partition  between  persons,  either  of  whom  improve  their 
adjoining  lands,  shall  be  so  close,  strong  and  sufficient  as  to  prevent  sheep  from 
going  through  or  under  the  same,  shall  not  hereafter  apply  or  be  extended  to 
lands  of  adjoining  owners  lying  upon  streams  or  rivers  subject  to  overflow,  com- 
monly known  as  low-land  meadow,  but  said  owners  shall  be  exempt  from  fencing 
as  against  sheep  in  all  such  cases,  unless  by  mutual  agreement :  Provided  always, 
that  nothing  in  this  act  shall  exempt  the  owners  of  said  lands  from  fencing 
against  horses  and  neat  cattle,  as  required  by  existing  laws. 

A  further  Supplement.     Approved  March  12,  18G1. 

21.  Sec.  1.  Any  owner  or  owners  of  land  may  erect  swinging  gates  as  a  part 
of  the  partition  fence  between  adjoining  lands,  and  the  same  shall  be  considered 
a  lawful  fence,  provided  the  same  shall  be  four  feet  six  inches  high,  and  so  close 
and  strong  as  to  prevent  horses,  cattle,  and  sheep  from  going  through  or  under 
the  same.  And  if  any  person  or  persons  shall  stake,  shore  or  leave  open  or  in- 
secure, or  cut,  break  or  pull  down  or  destroy  or  in  any  way  leave  any  such  gate 
so  that  the  cattle  or  horses  of  the  owner  or  owners  of  the  adjoining  lands  may 
pass  through  the  same,  he,  she  or  they  shall,  for  every  such  offence,  forfeit  five 


303  FENCES. 

dollar?,  to  be  recovered  by  action  of  debt,  with  costs,  by  any  person  prosecuting; 
for  the  same;  and  shall  also  pay  to  the  owner  or  owners  of  the  lands  trespassed 
upon,  his  or  their  tenants,  all  damages  which  he  or  they  may  have  sustained 
thereby,  to  be  appraised  by  two  substantial  and  indifferent  freeholders  of  the 
neighborhood,  as  is  in  such  case  made  and  provided  by  the  aforesaid  original  act, 
which  damage,  so  assessed,  shall  be  recovered  by  action  of  debt,  and  the  owner 
or  owners  of  any  of  the  kind  or  breed  of  horses,  cattle  or  sheep,  so  trespassing 
upon  lands  by  reason  of  the  neglect  or  damage  to  the  gates  as  aforesaid,  shall 
be  entitled  to  "all  the  protection  from  injury  as  is  provided  by  section  eleven  of 
the  act  to  which  this  is  a  supplement,  and  he  or  they  shall  not  be  liable  to  have 
his  or  their  beasts  impounded,  nor  be  liable  to  any  action  to  recover  any  damage 
accruing  thereby. 

22.  Sec.  2.  All  of  the  provisions  and  regulations  in  making  partition  fences 
as  is  provided  by  section  five  of  the  aforesaid  act  to  which  this  is  a  supplement, 
shall  also  be  applied  to  private  roads. 

An  Act  to  encourage  the  growth  of  thorn  hedees  in  this  state.     Passed  March  2,  1836. 

(R.  S.  532.) 

23.  Sec.  1.  From  and  after  the  passage  of  this  act,  all  the  inhabitants  of  this 
state  who  have  already  planted,  or  shall  hereafter  plant,  any  thorn  hedges,  for 
fencing,  upon  the  Hue  of  any  public  highway  in  this  state,  of  three  rods  or  more 
wide,  shall  be  authorized  to  erect  and  keep  up,  for  any  period,  not  exceeding  six 
years  from  the  time  of  planting  such  hedge,  a  fence  of  such  kind  as  he  or  she 
may  choose,  in  front  thereof,  at  the  distance  of  four  feet  from  such  hedge,  out 
into  the  public  highway,  for  the  protection  and  preservation  of  such  thorn  hedge 
or  hedges;  and  it  shall  not  be  lawful,  at  any  time  within  the  said  period  of  six 
years,  for  any  overseer  or  overseers  of  the  highways,  or  any  other  person  or 

,  persons,  *to  take  up,  remove,  break  down,  destroy,  or  in  any  manner 
J  injure  the  said  fence,  so  erected  as  aforesaid. 

24.  Sec.  2.  It  shall  not  be  lawful  for  any  overseer  or  overseers  of  the  high- 
way, or  any  other  person  or  persons,  at  anytime  after  the  passing  of  this  act,  to 
plough,  dig,  or  otherwise  turn  up  or  remove  any  earth  or  soil,  within  four  feet 
of  any  thorn  hedge  now  growing,  or  which  shall  hereafter  be  planted  upon  the 
line  of  any  public  highway  in  this  state,  whether  the  fence  authorized  in  the  first 
section  of  this  act  be  put  up  or  not. 

25.  Sec.  3.  If  any  person  or  persons  shall  offend  against  the  provisions  of 
this  act,  or  shall  wilfully  injure,  dig  up,  or  otherwise  deface  or  destroy  any  thorn 
sets,  or  hedges  now  growing,  or  hereafter  to  be  planted,  or  fence  erected  for 
their  protection,  in  this  state,  the  person  or  persons  so  offending  shall,  for  each 
and  every  such  offence,  forfeit  and  pay  the  sum  of  thirty  dollars,  to  be  recovered 
by  an  action  of  debt,  by  the  person  injured,  in  his  own  name,  in  any  court  of 
competent  jurisdiction  in  this  state,  with  costs,  and  in  addition  to  such  penalty, 
shall  be  liable  to  all  damages  to  the  party  injured. 

,  7  fry  /  **  /  -*2~  '   ' 

NOTES. 

The  township  committee  have  no  authority  to  alter  or  change  a  partition  fence;  they 
have  power  to  fix  the  place  only  in  a  case  where  none  has  previously  existed.    2  South.  547. 

To  enable  the  plaintiff  to  recover  damages  under  the  above  act,  he  must  state  and  prove 
that  the  act  has  been  pursued,  that  the  fence  was  lawful,  &c,  and  that  the  appraisers  were 
chosen  as  the  act  directs:  but  a  party  may  waive  his  right  under  the  statute  and  proceed  at 
common  law.      Penn.  662.     4  Hal.  384. 

Every  man  at  his  peril,  is  bound  to  keep  his  cattle  on  his  own  land,  and  prevent  them 
from  going  on  to  that  of  his  neighbor.  When  persons  own  adjoining  land,  if  the  cattle  of  one 
go  over  the  line,  he  will  be  liable  in  an  action  for  the  trespass  unless  the  partition  fence  has 
been  divided  pursuant  to  the  above  act  or  by  agreement,  and  the  owner  of  the  land  into 
which  the  cattle  go  has  neglected  or  refused  to  maintain  his  part.     4  Hal.  384. 

The  order  of  the  committee  fixing  the  place  of  a  partition  fence,  is  designed  only  as  a 
temporary  regulation,  until  the  place  shall  be  legally  settled,  and  to  enable  the  party  mak- 
ing the  fence,  to  recover  from  the  other  his  proportion  of  the  expense;  it  cannot  be  given 
in  evidence,  on  a  trial  of  title.     1  Gr.  229. 


FERRIES. 


3oy 


FERRIES. 


Chosen  freeholders  to  fix  rates, 

fees  of  the  clerk, 

Ferrym.au  may  keep  person  out  of  his  boat, 

penalty  on  for  taking  too  much, 

for  delaying  passengers, 

to  carry  over  persons  in  the  order 

they  arrive, 


10 


Owners  to  keep  good  boats,  &c., 

to  keep  good  wharves. 

Penalty  for  not  posting  up  rates, 

fur  taking  too  much  ferriage, 

for  insufficient  boats,  &c, 

for  delaying  passengers, 


11 
o 

4 


An  Act  concerning  ferries.     Passed  the  0th  of  February,  1799.     (R.  S.  512.) 

1.  The  board  of  chosen  freeholders  shall  be,  and  they  hereby  are  empowered 
and  directed  to  fix  the  rates  to  be  taken  at  the  several  ferries  within  their 
respective  counties,  and  the  same,  from  time  to  time  to  revise,  alter,  amend,  or 
make  anew  at  their  discretion. 

2.  The  owner  or  keeper  of  every  ferry  shall  put  up  and  maintain,  where  such 
ferry  is  kept,  a  post,  with  a  table  of  the  rates,  fairly  printed,  written  or  painted, 
in  large  capitals,  fixed  and  allowed  by  the  said  board,  annexed  thereto,  and  set 
up  such  post,  with  the  table  aforesaid,  so  near  the  place  where  the  passengers 
enter  the  boat  used  for  such  ferry,  that  the  said  table  and  rates  shall  be  open 
and  visible  to  the  said  passengers.  And  if  the  owner  or  keeper  of  any  ferry  fail, 
neglect,  or  refuse  to  put  up  and  maintain  a  post  and  table  of  rates,  in  the  manner 
and  form  aforesaid,  he  shall,  for  every  day  he  may  so  fail,  neglect  or  refuse,  forfeit 
and  pay  *one  dollar,  to  be  recovered  by  action  of  debt,  with  costs  of  suit,  r*9o/» 
by  any  person  who  will  prosecute  for  the  same.  L   -,°b 

3.  The  clerk  of  such  board  shall  be  entitled  to  receive,  for  a  copy  of  the  rates 
aforesaid,  certified  under  his  hand,  the  sum  of  fifty  cents. 

4.  If  any  ferryman,  keeper  of  a  ferry,  or  his  servant,  shall  demand  or  take  a 
greater  sum  for  ferriage,  than  the  rate  fixed  by  the  said  board,  he  shall,  for  every 
such  offence,  forfeit  and  pay  three  dollars,  to  be  recovered  by  action  of  debt,  with 
costs  of  suit,  by  any  person  who  will  prosecute  for  the  same. 

5.  The  owner  or  keeper  of  every  ferry  shall,  at  all  times,  be  provided  with 
good  and  tight  boats,  fiats,  wherries  or  other  vessels,  suited  to  such  ferry,  suffi- 
cient in  size,  streugth,  steadiness,  and  accommodation,  for  the  safe  and  speedy 
transportation  of  passengers,  horses,  cattle,  carriages  and  goods,  well  furnished 
with  sails,  oars,  setting-poles,  or  other  necessary  implements,  and  men,  prudent, 
skilful,  able  bodied,  sufficient  and  competent  to  such  business  and  service. 

6.  No  ferryman  shall  carry  or  attempt  to  carry  any  person  over  any  ferry  in  a 
boat,  flat,  wherry,  or  other  vessel,  that  is  not  good  and  sufficient  according  to 
this  act,  under  the  penalty  of  ten  dollars,  to  be  recovered  by  action  of  debt,  with 
costs  of  suit,  by  any  person  who  will  prosecute  for  the  same. 

7.  Every  owner  or  keeper  of  a  ferry,  who  shall  not  provide  good  and  sufficient 
sails,  oars,  setting-poles,  or  other  necessary  implements  as  aforesaid,  and  such  man 
or  men  as  the  condition  of  the  passage  shall  require,  qualified  according  to  this 
act,  for  the  safe  and  speedy  transportation  of  passengers,  horses,  cattle,  carriages, 
and  goods,  shall,  for  every  default  therein,  pay  two  dollars,  to  be  recovered  by 
action  of  debt,  with  costs  of  suit,  by  any  person  who  will  sue  for  the  same. 

8.  Every  ferryman  shall  give  constant  and  diligent  attendance  at  his  ferry,  and 
shall  not  deny  or  unnecessarily  delay  the  carrying  over  any  passenger,  horses, 
cattle,  carriages  or  goods,  upon  the  penalty  of  three  dollars  for  every  such  offence, 
to  be  recovered  by  action  of  debt,  with  costs  of  suit,  by  any  person  who  will  sue 
for  the  same;  and  such  ferryman  shall  also  be  liable  to  an  action  for  damages, 
at  the  suit  of  the  party  aggrieved :  Provided  always,  no  ferryman  shall  be  obliged 
to  put  off  from  his  wharf  or  shore,  and  pass  the  said  ferry,  when  it  manifestly 
appears  to  be  hazardous  or  dangerous  for  him  so  to  do,  on  account  of  any  storm, 
tempest,  fresh,  or  ice. 

9.  Every  ferryman  shall  have  authority  to  keep  or  put  out  of  his  ferry  boat  or 
other  vessel,  any  person  who  shall  attempt  or  press  to  enter,  or  who  shall  enter 
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or  stay  in  his  said  boat  or  vessel,  contrary  to  his  order;  and  such  person,  so 
doing  contrary  to  his  order,  shall  pay  one  dollar  for  every  offence,  to  be  recovered 
by  action  of  debt,  with  costs  of  suit,  by  any  person  who  will  sue  for  the  same. 

10.  All  persons  shall  be  received  into  such  ferry  boats  or  vessels,  and  carried 
over  the  ferry  according  to  their  arrival  or  first  coming  to  the  said  ferry;  and 
any  ferryman  acting  contrary  to  this  rule,  shall  be  liable  to  the  penalties  pre- 
scribed in  and  by  the  eighth  section  of  this  act :  Provided,  all  public  officers, 
and  such  as  go  on  public  or  urgent  occasions,  as  posts,  couriers,  physicians, 
surgeons  and  midwives,  shall  be  carried  over  first  or  with  the  first. 

11.  All  owners  or  keepers  of  ferries  shall  make,  keep  and  maintain  good  and 
safe  wharves  or  places  of  landing,  where  they  are  wanted,  upon  penalty  of  for- 
feiting such  sum  as  the  inferior  court  of  common  pleas  of  the  county,  where  the 
same  shall  be  wanted,  shall,  upon  complaint  to  them  made,  determine  and  adjudge 
to  be  sufficient  to  make  or  repair  such  wharf  or  convenient  landing;  which  for- 
feiture shall,  by  order  of  the  said  court,  be  appropriated  and  laid  out  for  that 
purpose. 

NOTE 

This  act  is  constitutional,  and  may  be  applied  to  ferries  between  Jersey  City  and  New 
York.     4  Zab.     3  Zab.  206. 


*287]  *FIRE. 

Persons  wilfully  setting  fire  to  woods,  &c,        !  Crackers  and  squibs  not  to  be  sold  or 

liable  to  dairages  and  indictment,  1         used  in  this  slate,  3 

Woods  on  fire,  how  to  put  out,  2 

[See  Crimes.      Waste. ~\ 

An  Act  to  prevent  the  burning  of  woods,  marshes  and  meadows.     Passed  the  24th  of 
November,  1794.     (R.  S.  617.) 

1.  If  any  person  shall  wilfully  set  fire  to,  or  burn,  or  procure,  or  cause  to  be 
burnt  his  or  her  own  woods,  marshes,  or  meadows,  or  the  wood3,  marshes,  or 
meadows  in  his  or  her  tenure  or  possession,  by  means  whereof  any  other  person 
shall  be  damnified  in  his  or  her  houses,  buildings,  fences,  woods,  or  other  property 
whatsoever,  or  shall  wilfully  set  fire  to  or  burn,  or  procure  or  cause  to  be  burnt 
any  woods,  marshes,  or  meadows  of  another,  whether  the  same  be  enclosed  or  not; 
such  person,  so  offending  in  any  of  the  premises,  shall  be  deemed  to  be  guilty  of 
a  misdemeanor,  and,  on  conviction,  shall  be  punished  by  fine,  not  exceeding  one 
hundred  dollars,  or  imprisonment  at  hard  labor  not  exceeding  twelve  months,  or 
both  ;  and  also  shall  yield  and  pay  double  damages  to  the  party  injured  thereby, 
to  be  recovered,  by  action  on  the  case,  with  costs  of  suit,  in  any  court  having 
cognizance  thereof:  Provided,  nothing  in  this  act  contained  shall  be  construed 
to  prohibit  the  owners  of  salt  and  fresh  marshes  and  meadows,  and  their  tenants, 
from  burning  such  marshes  and  meadows  in  the  usual  manner,  in  which  the  same 
have  been  heretofore  burnt  in  the  several  counties  of  this  state. 

2.  When  the  woods,  in  any  part  of  this  state,  shall  be  on  fire,  the  justices  of 
the  peace,  the  constables,  and  the  overseers  of  the  highways,  residing  in  the  vicinity 
of  said  fire,  shall,  and  they  are  hereby  severally  authorized  and  required,  forthwith 
to  order  such  and  so  many  of  the  inhabitants  within  their  respective  jurisdictions, 
as  they  shall  severally  deem  necessary,  to  repair  to  the  place  where  such  fire  shall 
prevail,  and  there  to  assist  in  extinguishing  or  stopping  the  progress  of  the  same  ; 
and  if  any  person,  so  ordered  to  assist  in  manner  aforesaid,  shall  refuse  or  neglect 
to  comply  with  such  order,  he  shall  forfeit  and  pay  one  dollar  for  every  day  he 
shall  so  neglect  or  refuse  to  obey,  to  be  recovered,  with  costs,  before  any  justice 
of  the  peace  of  the  county,  where  such  notice  has  been  given,  and  the  oath  or 
affirmation  of  the  person,  who  shall  give  such  order,  shall  be  sufficient  evidence 
whereon  to  convict  such  offender ;  and  the  forfeiture  so  recovered  shall  be  applied 
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as  a  reward  to  such  person  or  persons,  as  the  officers  aforesaid,  or  the  major  part 
of  them,  shall  deem  best  entitled  thereto  for  superior  exertion  at  the  extinguish- 
ment, or  in  stopping  the  progress  of  such  fire. 

An  Act  to  prevent  the  vending,  burning,  or  exploding  of  fire  crackers,  squibs,  turpentine 
balls  or  fire  serpents.     Passed  the  18th  of  February,  1835.     (Pain.  57.) 

3.  Sec.  1.  It  shall  not  be  lawful  for  any  person  to  sell,  barter,  or  exchange, 
or  to  offer  or  exhibit  for  sale,  barter  or  exchange,  any  fire  cracker  or  squib  in 
this  state. 

Sec.  2.  It  shall  not  be  lawful  for  any  person  to  burn,  explode  or  throw  any 
burning  fire  cracker,  squib,  turpentine  balls  or  fire  serpents  in  this  state. 

Sec.  3.  Any  person  offending  against  the  provisions  of  the  first  section  of  this 
act,  shall  forfeit  and  pay  for  each  and  every  offence,  the  sum  of  ten  dollars. 

Sec.  4.  Any  person  offending  against  the  provisions  of  the  second  section  of 
this  act,  shall  forfeit  and  pay  for  each  and  every  offence,  any  sum  not  less  than 
one  or  exceeding  five  dollars. 

Sec.  5.   The  forfeitures  mentioned  in  this  act,  may  be  recovered  in  the  name 
of  any  person  who  will  sue  for  the  same,  before  any  justice  of  the  peace  of  the 
♦county  where  the  offence  is  committed,  in  an  action  of  debt,  with  costs,  |-*9qq 
one  half  for  the  use  of  the  prosecutor,  and  the  residue  for  the  use  of  the  "- 
poor  of  the  township  where  the  offence  is  committed. 
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Collector  of  county,  duty,  6  I  Hudson  river,  fishing  in,  30 

Constable's  duty.  15,  16    Islands  and  bars  in  Delaware,  29 

Delaware  river,  fishing  in,  3  to  29    Non-residents  not  to  fish  in  this  state,  1,  2 

Fishing  grounds  in  Delaware,  8    Penalties,  and  collection  of,                 17  to  22 

time  of  fishing  in,  10    Pool,  what  deemed,  3 

Fisheries  of  Delaware,  what  a  pool,  3    Seines,  sweep  of,  in  Delaware,  7 

to  be  entered,  &c,                            11,  12    size  of  meshes,  24 

Gilling-seines  in  Delaware,               13,  32,  33  ■ how  many  to  be  used,  28 

description  to  be  used,  14    Sunday,  penalty  for  fishing  on,  23 

when  not  to  be  used,  25,  2G  :  Terrapins,  when  not  to  be  caught,  34 

who  may  use,  32  I  Wears  and  wing-dams  in  Delaware,  4,  5 

[See  Clams  and  Oysters.  Besides  the  acts  here  published,  there  are  various 
acts  regulating  the  Fisheries  in  other  rivers.  In  Raritan  river,  act  of  1799, 
Pam.  529,  Rev.  452.  South  river,  1804,  Pam.  286.  Bloom/.  Ill,  1836, p. 
254;  1838,  Pam.  224;  1844,  Pam.  65.  Hackcnsack,  1807,  Pam.  58.  Bloom. 
190;  1816,  Pam.  113,  Rev.  596.  Salem  creek,  1816,  Pam.  114,  Rev.  597. 
Gohansey  creek,  1820,  Pam.  93,  Rev.  662.  Mullica,  1823,  Pam.  50.  New- 
ark bay,  Hackensack  and  Raritan,  1825,  Pam.  65;  1828,  Pam.  155.  Bar- 
negat  bay,  1833,  Pam.  52.  Oldman's  creek,  1836,  Pam.  255;  1852,  Pam. 
156.  Shrewsbury,  1837,  Pam.  349.  Passaic  and  other  rivers  in  Morris, 
Essex,  and  Passaic,  1839,  Pam.  24.  Gape  May,  1839,  Pam.  75;  1844, 
Pam.  129.  Barnegat  bay,  1842,  Pam.  53.  Raritan  and  South  rivers,  1844, 
Pam.  65.  Ponds  and  lakes  in  Sussex  and  Morris,  1852,  Pam.  143.  Wal- 
kill,  1854,  Pam.  365.  Shark,  1854,  Pam.  426.  Hopatcong,  1854,  Pam. 
445.  White  lake,  1853,  Pam.  252.  Budd's  lake,  1853,  Pam.  311;  1854, 
Pam.  188.  Black,  Rockaway,  Stanhope,  1853,  Pam.  252 ;  1854,  Pam.  302. 
Mullica,  1857,  Pam.  410.  Manasquan,  1857,  Pam.  351 ;  1859,  Pam.  283. 
Ri/erson's  pond,  1859,  Pam.  178.  Cape  May,  1859,  Pam.  548;  1860,  Pam. 
536.    Passaic,  1860,  Pam.  192.] 

An  Act  concerning  fisheries.     Passed  December  27,  1826.     (R.  S.  479.) 
1.  It  shall  not  be  lawful  fcr  any  person  or  persons,  not  resident  citizens  of  this 
state,  to  draw  or  use  any  net  or  seine  for  the  purpose  of  taking  or  catching  fish 
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in  any  of  the  bays,  flats,  rivers  or  waters  within  the  jurisdiction  of  this  state ;  and 
every  person  so  offending  shall  forfeit  and  pay  for  every  such  offence  the  sum  of 
thirty  dollars,  to  be  recovered  by  action  of  debt,  with  costs,  by  any  person  who 
shall  prosecute  for  the  same,  in  any  court  of  record  having  cognizance  thereof, 
the  one  moiety  thereof  to  the  use  of  the  prosecutor,  and  the  other  moiety  to  be 
paid  to  the  county  collector,  for  the  use  of  the  county  in  which  the  offence  was 
committed:  Provided  always  never/JnIess,  that  nothing  in  this  act  shall  be  so 
construed  as  to  afl'ect  the  right  or  privilege  of  any  owner  or  owners,  tenant  or 
tenants,  not  resident  in  this  state,  from  fishing  upon  or  opposite  to  his,  her,  or 
their  own  shore  in  this  state,  or  to  prevent  any  resident  owner  or  tenant  from 
employing  what  hands  he  may  think  necessary  to  carry  on  the  business  of  his  or 
their  fisheries:  Provided  also,  that  nothing  in  this  act  contained  shall  relate  to, 
or  in  any  wise  affect  the  fisheries  on  the  waters  of  the  river  Delaware. 

2.  In  any  action  for  the  recovery  of  the  above  penalty,  the  same  may  be  com- 
menced by  warrant  in  the  court  for  the  trial  of  small  causes,  and  proceeded  in  as 
in  other  cases  when  the  same  is  commenced  by  warrant,  any  law,  usage  or  custom 
to  the  contrary  notwithstanding. 

*289]      *An  Act  to  regulate  the  fisheries  in  the  river  Delaware,  and  for  other  purposes. 
Passed  November  26,  1808.     (R.  S   480.) 

Secs.  1,  2.  Repealed  November  28,  1822. 

3.  Sec.  3.  From  the  place  or  places  where  seines  or  nets  are  usually  thrown 
in,  to  the  place  or  places  where  they  have  beeu  usually  taken  out,  or  from  the 
place  or  places  where  they  may  hereafter  be  thrown  into  the  water,  to  the  place 
or  places  where  they  may  be  taken  out,  shall  be  deemed  and  held  to  be  a  pool 
or  fishing  place,  within  the  meaning  of  this  act. 

Sec.  4.  Repealed  November  28,  1822. 

4.  Sec.  5.  If  any  person  or  persons  whosoever,  shall  erect,  build,  set  up, 
repair  or  maintain,  or  shall  be  aiding,  assisting  or  abetting  in  erecting,  building, 
setting,  repairing  or  maintaining  any  wear,  rack,  basket,  fishing  dam  or  pound, 
or  shall  make  use  of  any  swab  or  bush -net,  or  shall  fix,  fasten,  set,  or  otherwise 
make  use  of  any  gilling-seine  or  drift-net,  anchor  any  engine  or  make  use  of  any 
device  whatsoever,  except  fishing  with  sweeping  seine,  hooks  and  lines,  darts, 
scoop-nets  and  eel-baskets,  for  taking  fish  in  the  river  Delaware,  within  the 
limits  aforesaid,  every  person  or  persons  so  offending,  and  being  legally  con- 
victed thereof  by  the  oath  or  affirmation  of  one  or  more  credible  witness,  or  by 
his  or  their  own  confession,  before  any  court  having  competent  jurisdiction  where 
such  offender  may  be  apprehended,  shall  forfeit  and  pay  the  sum  of  one  hundred 
dollars,  together  with  costs  of  suit,  to  be  recovered  and  applied  as  aforesaid. 

5.  Sec.  6.  If  any  person  or  persons  whosoever,  shall  erect,  build,  set  up, 
repair  or  maintain,  or  shall  be  aidiug  or  assisting  in  erecting,  building,  setting 
up,  repairing  or  maintaining  any  wing-dam,  or  placing  any  other  obstruction 
injurious  to  the  navigation  of  said  river  as  aforesaid,  except  such  mill-dams  as 
have  been,  or  hereafter  may  be  put  up  in  pursuance  of  any  special  act  of  the 
legislature,  and  being  thereof  legally  convicted  before  the  court  of  quarter  ses- 
sions of  the  county  where.the  offence  has  been  committed,  shall  forfeit  and  pay 
the  sum  of  one  hundred  dollars,  to  be  paid  to  and  applied  for  the  use  aforesaid: 
Provided  always,  that  wherever  the  land  of  any  person  along  the  said  river, 
is  situated  so  low  as  to  make  it  difficult  to  keep  a  fence,  in  such  case  they  shall 
be  allowed  the  privilege  of  making  a  wall  or  rack  sufficient  to  answer  the  pur- 
pose of  preventing  cattle  from  going  round,  with  making  and  providing  a  suf- 
ficient passage  near  the  shore,  at  least  eleven  feet  wide,  sufficiently  deep  for 
boats  to  pass  through,  until  the  water  is  so  low  as  to  go  conveniently  round  the 
said  wall. 

Sec.  7.  Repealed  by  act,  20th  January,  1814. 

6.  Sec.  8.  The  collector  of  each  respective  county  adjoining  the  river  Dela- 
ware, within  the  limits  aforesaid,  shall  every  year,  before  they  settle  their 
accounts,  inquire  of  the  justices  of  the  peace  of  the  several  townships  adjoining 
the  river  Delaware,  within  their  county,  to  know  whether  they  have  any  money 
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in  their  hands  arising  from  such  forfeitures  as  aforesaid ;  which  money,  if  any 
there  should  be,  they  are  hereby  authorized  to  receive,  with  giviDg  the  magis- 
trate a  receipt  and  their  respective  counties  credit  for  the  same.  And  if  either 
of  the  collectors,  from  his  or  their  own  knowledge,  or  the  information  of  any 
other  person,  shall  have  knowledge  of  any  transgressions  against  this  act,  which 
either  of  the  aforesaid  constables  have  either  neglected  or  refused  to  prosecute 
agreeably  to  the  directions  of  this  act,  he  or  they  are  hereby  strictly  enjoined 
and  required,  under  the  penalty  of  twenty-five  dollars,  immediately  to  give 
information  to  one  of  the  justices  of  the  peace  of  the  respective  township, 
borough,  or  district,  which  snid  justice  is  hereby  enjoined  and  required  forthwith 
to  proceed  against  any  such  delinquent,  agreeably  to  the  directions  of  this  act. 
Sec.  9.  Repealed  by  act,  20th  January,  1814. 

Provided  always,  that  any  person  or  persons  who  shall  be  convicted  under 
this  act,  before  any  justice  of  the  peace,  he  or  they  shall  have  a  right  to  appeal 
to  the  court  of  quarter  sessions,  within  ten  days  after  such  conviction. 

1.  Sec.  10.  If  any  person  or  persons  whosoever,  shall  cast  or  lay  out,  or 
cause  to  be  laid  out,  any  seine  or  net  into  the  river  Delaware,  within  the  juris- 
diction of  *this  state,  beyond  the  right  angle  of  the  shore,  aud  where  his  r*9on 
line  strikes  the  river  at  low-water  mark  a  going  out,  or  suffer  it  to  swing  L 
beyond  the  right  angle  of  the  shore  of  the  river,  and  where  his  line  strikes  it  at 
low-water  mark  a  coming  in  (except  by  unavoidable  accident),  every  person  or 
persons  so  offending,  and  being  thereof  legally  convicted,  shall  forfeit  and  pay 
the  sum  of  twenty-five  dollars,  for  each  and  every  such  offence,  with  costs  aud 
damage,  to  be  paid  to  the  person  against  whose  land  such  trespass  shall  be  com- 
mitted, if  he  shall  sue  for  the  same  within  six  months  after  such  trespass  has 
been  committed. 

And  whereas  it  is  provided  by  the  agreement  of  the  commissioners  appointed 
by  the  legislature  of  this  state  and  of  the  state  of  Pennsylvania,  to  divide 
the  islands  and  settle  the  line  of  jurisdiction  in  the  river  Delaware,  that  the 
legislature  of  each  of  the  states  should  have  and  exercise  the  right  of  regu- 
lating and  guarding  the  fisherfes  on  the  said  river  annexed  to  their  respective 
shores,  in  such  manner  that  the  said  fisheries  may  not  be  unnecessarily  inter- 
rupted during  the  season  of  catching  shad,  by  vessels  riding  at  anchor  on  the 
fishing  ground,  or  by  persons  fishing  under  a  claim  of  a  common  right  to  the 
said  river — therefore, 

8.  Sec.  11.  If  any  ship,  vessel  or  raft,  shall,  during  the  season  of  catching 
shad  in  the  Delaware,  come  to  anchor  at  the  same,  on  any  fishing  ground  where 
shad  are  usually  taken,  and  shall  not  immediately  be  removed  from  the  said  fish- 
ing ground,  if  such  removal  can  be  done  with  safety,  on  application  for  that 
purpose  by  the  owner  or  occupier  of  such  fishery,  to  the  captain,  pilot,  or  person 
having  the  command  of  the  said  ship,  vessel  or  raft ;  or  if  any  ship,  vessel  or 
raft  be  wilfully  run  on  shore  on  any  such  fishing  ground,  then  such  captain,  pilot, 
or  person  having  the  command  as  aforesaid,  shall  forfeit  and  pay  sixty  dollars, 
to  be  recovered  by  action  of  debt,  with  costs,  by  the  said  owner  or  occupier. 
And  whereas  the  legislature  of  the  commonwealth  of  Pennsylvania  have  enacted 

a  law  entitled,  "An  act  to  regulate  the  fisheries  in  the  river  Delaware,  and  for 
other  purposes,"  dated  the  eighth  day  of  February,  in  the  year  of  our  Lord 
one  thousand  eight  hundred  and  four,  a  copy  of  which  has  been  presented  to 
the  legislature  of  this  state  for  mutual  agreement — therefore, 

9.  Sec.  12.  His  excellency  the  governor  of  this  state,  is  hereby  directed  to 
transmit  an  attested  copy  of  this  law  to  the  legislature  of  the  commonwealth  of 
Pennsylvania,  and  so  soon  as  they  shall  comply  with  the  amendments  and  addi- 
tions herein  contained,  then  this  shall  be  and  is  hereby  ratified  and  confirmed. 

Adopted  by  Pennsylvania,  February  23,  1809. 

Supplement.     Passed  November  28,  1822.     (R.  S.  483.) 

10.  Sec.  1.  From  and  after  the  passing  of  this  act,  if  any  person  or  persons, 
whomsoever,  shall  cast,  draw,  or  in  any  wise  make  use  of  any  seine  or  net  in  the 
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river  Delaware,  within  the  jurisdiction  of  this  state,  from  sunset  on  Saturday 
until  sunrise  on  Monday  of  each  and  every  week,  he,  she,  or  they  so  offending 
shall  forfeit  and  pay  the  sum  of  two  hundred  and  fifty  dollars,  together  with  costs 
of  suit,  for  each  and  every  offence  :  Provided,  that  nothing  in  this  section  con- 
tained, shall  prevent  the  owners  or  occupiers  of  eddy  fisheries  above  the  tide 
water,  from  beginning  to  fish  at  twelve  o'clock  on  Sunday  night. 

Sec.  2.   Repealed  March  22,  1845. 

Sec.  3.   Supplied  February  15,  1833. 

11.  Sec.  4.  The  owner  or  possessor  of  every  fishery  upon  the  river  Delaware, 
within  the  jurisdiction  of  this  state,  his  tenant  or  agent,  shall,  before  he  occu- 
pies the  same  as  a  fishery,  give  to  the  clerk  of  the  court  of  common  pleas  of  the 
county  wherein  such  fishery  or  the  greatest  part  thereof  may  be,  a  description 
in  writing,  of  his,  her,  or  their  pool  or  fishing  place,  designating  the  beginning 
and  ending  point,  and  the  extent  thereof  on  the  river  shore,  together  with  the 
name  of  the  township  and  county  in  which  it  is  situated,  and  the  number  of  men 
generally  employed  in  fishing  the  same,  and  shall  also  enter  into  bond,  with  one 
or  mure  sufficient  sureties,  to  the  clerk  of  the  said  county,  and  his  successors  in 
office,  in  the  penal  sum  of  five  hundred  dollars,  conditioned  for  the  payment  of 
*9q1-i  a^  fines  and  *penalties  created  or  given  by  this  act,  or  the  act  or  acts  to 

J  which  this  is  a  supplement,  that  shall  and  may  be  incurred  and  recovered 
for  any  infraction  of,  or  offence  against  the  said  act  or  acts,  committed  at  such 
fishery,  by  his,  her,  or  their  command  or  permission,  during  his,  her,  or  their 
occupying  the  said  fishery,  personally  or  by  tenant ;  which  said  description  and 
bond,  it  shall  be  the  duty  of  said  clerk  to  file  in  his  office,  and  give  a  certificate 
thereof  to  the  person  producing  the  same,  on  being  paid  fifty  cents;  which  said 
bond  shall  be  a  security  for  all  such  penalties  as  may  be  recovered  against  the 
said  owner  or  possessor,  tenant  or  agent,  during  the  time  he,  she,  or  they  may 
occupy  the  same ;  and  in  case  of  a  recovery  against  such  owner  or  possessor, 
tenant  or  agent,  for  any  penalty  given  by  the  said  act  or  acts,  and  the  non-pay- 
ment thereof,  it  shall  be  the  duty  of  the  said  clerk  to  cause  the  said  bond  to  be 
prosecuted  to  judgment,  and  apply  the  proceeds  thereof  to  the  payment  or  dis- 
charge of  the  said  recovery  ;  and  if  any  person  or  persons  shall  fish  in  any 
fishery  so  entered  as  aforesaid,  or  draw,  cast,  or  otherwise  make  use  of  any  seine 
or  net  within  the  same,  or  in  the  said  river,  opposite  the  river  shore,  included 
within  the  bounds  thereof,  without  permission,  in  writing,  from  him,  her,  or  them 
so  owning,  possessing,  and  entering  the  same,  first  had  and  obtained,  he  or  they 
so  offending,  shall  forfeit  and  pay  the  sum  of  two  hundred  and  fifty  dollars, 
together  with  the  costs  of  suit,  for  each  and  every  offence,  to  be  sued  for  and 
recovered  by  the  person  or  persons  so  owning,  possessing,  and  entering  the  said 
fishery,  in  any  court  of  competent  jurisdiction. 

12.  Sec.  5.  If  any  person  or  persons  shall  cast,  draw,  fish  with,  or  otherwise 
make  use  of  any  seine  or  net  in  the  river  Delaware,  within  the  jurisdiction  of  this 
state,  and  within  the  limits  of  the  concurrent  jurisdiction  of  this  state  and  the 
state  of  Pennsylvania,  between  the  first  day  of  April  and  the  tenth  day  of  July, 
in  each  and  every  year,  without  having  first  entered  his,  her,  or  their  fishery  as 
aforesaid,  or  at  any  place  in  the  said  river  Delaware,  within  the  jurisdiction  of 
this  state,  than  at,  in,  or  opposite  the  shore  boundaries  of  a  pool  or  fishing 
place,  described  and  entered  in  the  manner  prescribed  in  the  preceding  section, 
he  or  they  so  offending,  shall  forfeit  and  pay  the  sum  of  two  hundred  and  fifty 
dollars,  together  with  the  costs  of  suit,  for  each  and  every  such  offence. 

13.  Sec.  6.  It  shall  and  may  be  lawful  for  any  owner  or  owners,  possessor  or 
possessors,  of  any  shore  on  the  river  Delaware,  within  the  jurisdiction  of  this 
state,  below  the  Trenton  bridge,  having  entered  the  same  as  a  fishery,  and  given 
bond  in  the  manner  prescribed  by  the  fourth  section  of  this  act,  to  fish  the  same 
in  front  and  opposite  the  bounds  thereof,  with  a  sweeping  or  shore-seine  or  net, 
or  a  gilling-seine  or  drift-net:  Provided  always,  that  if  he,  she,  or  they  use  a 
gilling  or  drift-net,  the  mesh  thereof  shall  not  be  larger  than  six  inches  and  a 
half,  and  the  said  net  shall  not  be  more  than  sixty  fathoms  in  length,  and  the 
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boat  or  boats  used  at  such  gilling-scine  or  drift-net  fishery  shall  have  the  name 
or  names,  and  place  or  places  of  abode  of  the  person  owning  or  entering  the 
said  fishery,  painted  in  large  legible  capital  letters,  on  the  gunwale  thereof. 

14.  Sec.  7.  If  any  person  or  persons  shall  be  found  making  use  of  a  gilling- 
seine  or  drift-net  in  the  river  Delaware,  within  the  jurisdiction  of  this  state, 
and  within  the  limits  of  the  concurrent  jurisdiction  of  this  state  and  the  state  of 
Pennsylvania,  without  having  first  entered  his  gilling-seine  or  drift-net  fishery, 
and  given  bond,  as  aforesaid,  or  beyond  the  angles  of  the  shore  boundaries  of 
the  said  fishery  so  entered,  or  with  a  mesh  larger  than  six  inches  and  a  half,  or 
with  a  net  longer  than  sixty  fathoms,  between  the  first  day  of  March,  and  the 
tenth  day  of  July,  of  each  and  every  year,  he,  she,  or  they  so  offending,  shall 
forfeit  and  pay  the  sum  of  two  hundred  and  fifty  dollars,  together  with  the  costs 
of  suit,  for  each  and  every  such  offence. 

15.  Sec.  8.  The  township  committee  of  each  township  adjoining  the  said  river 
Delaware,  within  the  jurisdiction  of  this  state,  may,  every  year,  at  their  first 
meeting  after  their  election,  appoint  one  constable  of  their  respective  townships, 
whose  duty  it  shall  be,  having  taken  an  oath  or  affirmation  before  a  justice  of  the 
peace  of  the  township  in  which  he  resides,  that  he  will,  without  fear,  favor,  or 
affection  to  any,  *endeavor  to  execute  this  act,  and  the  act  or  acts  to  r*oqo 
which  this  is  a  supplement,  according  to  the  true  intent  and  meaning  L 
thereof,  carefully  and  diligently  to  view  and  inspect  the  shores  of  the  said  river, 
and  the  fisheries  thereon,  in  his  township,  once  a  week,  at  least,  between  the 
first  day  of  April,  and  the  tenth  day  of  July,  in  each  and  every  year,  to  put  this 
act  in  force,  and  to  cause  all  offences  or  transgressions  against  the  same,  or  the 
act  or  acts  to  which  this  is  a  supplement,  to  be  prosecuted  agreeably  to  the  direc- 
tions thereof,  for  which  service  he  shall  be  entitled  to  receive  the  sum  of  seventy- 
five  cents  per  day,  to  be  paid  by  the  collector  of  the  county  in  which  he  acts,  on 
proving,  by  his  own  oath  or  affirmation,  before  some  justice  of  the  peace  of  the 
township,  the  number  of  days  engaged  in  the  said  service. 

16.  Sec.  9.  If  any  constable  of  any  township  in  this  state,  adjoining  the  river 
Delaware,  shall  neglect  or  refuse  to  do  and  perform  the  duty  enjoined  upon  him 
by  this  act,  or  the  act  or  acts  to  which  this  is  a  supplement,  or  to  carry  the  same 
into  effect  against  any  offenders  within  his  own  view  or  knowledge,  or  upon  the 
information  of  any  credible  witness,  he  shall  forfeit  and  pay,  for  every  such 
neglect,  the  sum  of  one  hundred  dollars,  together  with  the  costs  of  suit. 

17.  Sec.  10.  If  any  person  or  persons  shall,  by  threat,  menace,  or  otherwise, 
attempt  to  deter  or  prevent  any  constable,  collector,  or  any  other  person  from 
enforcing  or  carrying  into  effect  this  act,  or  the  act  or  acts  to  which  this  is  a  sup- 
plement, or  any  part  thereof,  he  or  they  so  offending,  shall  forfeit  and  pay  the 
sum  of  one  hundred  dollars,  with  costs  of  suit,  for  each  and  every  such  offence. 

18.  Sec.  11.  It  shall  be  the  duty  of  the  collectors  of  the  several  townships 
adjoining  the  river  Delaware,  within  this  state,  to  prosecute  for  any  fines  and 
penalties  incurred  within  the  limits  of  their  respective  townships,  under  this  act, 
or  the  act  to  which  this  is  a  supplement,  which  come  to  their  knowledge  by  their 
own  view  or  the  information  of  one  or  more  credible  witnesses. 

19.  Sec.  12.  In  all  and  every  action  or  suit  for  any  fine  or  penalty  given  or 
created  by  this  act,  or  the  act  to  which  this  is  a  supplement,  the  person  prose- 
cuting shall  or  may  sue  by  warrant  or  summons,  in  case  the  same  is  commenced 
iu  the  court  for  the  trial  of  small  causes,  and  by  capias  ad  respondendum  or 
summons,  in  case  the  action  is  commenced  in  any  other  court,  any  law,  usage,  or 
custom  to  the  contrary  notwithstanding. 

20.  Sec.  13.  If  any  person  or  persons  shall  be  found  making  use  of  any  boat, 
seine,  net,  or  other  tackling  in  the  river  Delaware,  within  the  jurisdiction  of  this 
state,  contrary  to  the  true  intent  and  meaning  of  this  act,  or  the  act  or  acts  to 
which  this  is  a  supplement,  he  or  they  so  offending,  shall,  in  addition  to  the  fine 
and  penalties  aforesaid,  forfeit  the  boat  or  boats,  seine  or  seines,  net  or  nets,  or 
other  tackling  so  made  use  of;  and  that  it  shall  be  the  duty  of  all  the  sheriffs 
and  constables,  and  may  be  lawful  for  any  person  or  persons,  to  seize  and  secure 
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any  such  boat,  seine,  net,  or  other  tackling,  as  aforesaid,  and  immediately 
thereafter  give  information  to  two  justices  of  the  peace  of  the  county  where 
such  seizure  shall  have  been  made,  who  are  hereby  required  and  empowered  to 
meet  at  such  time  and  place  as  they  shall  appoint  for  the  trial  thereof,  and  hear 
and  determine  the  same  in  a  summary  manner;  and,  in  case  the  same  shall  be 
condemned,  it  shall  be  sold  by  the  order,  and  under  the  direction  of  the  said 
justices,  who,  after  deducting  all  legal  costs  and  charges,  shall  pay  one  half  of 
the  proceeds  of  said  sale  to  the  collector  of  the  county  in  which  such  offence 
shall  have  been  committed,  and  the  other  half  to  the  person  who  shall  have 
seized  and  prosecuted  the  same. 

21.  Sec.  14.  If  any  person  or  persons  on  board  any  such  boat,  or  in  posses- 
sion of  such  seine,  net  or  tackling,  shall  resist  any  officer  or  another  person  or 
persons  in  the  lawful  seizure  of  the  same,  then  every  person  so  offending  shall 
forfeit  and  pay  the  sum  of  one  hundred  dollars,  together  with  the  costs  of  suit 
for  each  offence. 

22.  Sec.  15.  All  and  each  of  the  penalties  created,  given,  or  contained  in 
this  act,  or  the  act  to  which  this  is  a  supplement,  or  the  other  supplementary 
acts  thereto,  except  such  as  are  given  to  the  party  aggrieved,  shall  be  sued  for 
and  recovered  by  action  of  debt,  with  costs  of  suit,  in  any  court  of  competent 
jurisdiction,  by  any  person  or  persons  who  will  sue  for  the  same,  one  half  to  the 
*.->qcn  prosecutor  *or  prosecutors,  and  the  other  half  to  the  collector  of  the 

' '  J  county,  for  the  use  of  the  county  iu  which  such  offence  shall  be  com- 
mitted. 

Sec.  16.  Repealer. 

And  provided  also,  that  no  section,  proviso,  or  part  of  this  act  shall  be  con- 
sidered as  valid  or  operative  until  the  legislature  of  Pennsylvania  shall  approve 
of  the  same,  by  enacting  a  similar  section,  proviso  or  act,  in  whole  or  in  part, 
and  that  from  and  after  the  passing  of  such  law,  such  parts  hereof  as  shall  be 
so  enacted  and  approved,  shall  immediately  go  into  full  force  and  effect. 

Adopted  by  Pennsylvania  (except  proviso  to  Sec.  1),  January  29,  1823. 

Further  Supplement,     Passed  February  15,  1833.     (R.  S.  487.) 

23.  Sec.  1.  From  and  after  the  passing  of  this  act,  if  any  person  or  persons, 
whosoever,  shall  cast  or  lay  out  any  seine  or  net  in  the  river  Delaware,  within 
the  concurrent  jurisdiction  of  this  state  and  state  of  Pennsylvania,  from  sunset 
on  Saturday  until  twelve  o'clock  on  Sunday  night,  of  each  and  every  week,  he, 
she,  or  they  so  offending  shall  forfeit  and  pay  the  sum  of  one  hundred  dollars, 
together  with  costs  of  suit,  for  each  and  every  offence. 

24.  [Repealed,  and  supplied  by  supplement  of  1858,  (Pam.  491,)  as  follows. 
Sec.  1.   If  any  person  or  persons  shall  cast,  draw,  or  otherwise  make  use  of 

any  seine  or  net,  of  a  larger  mesh  than  three  inches,  for  the  purpose  of  catching 
fish  in  the  river  Delaware,  within  the  jurisdiction  of  this  state,  below  the  head 
of  Treuton  Falls,  between  the  tenth  day  of  June  and  the  tenth  day  of  July,  in 
any  year,  or  above  the  head  of  Trenton  Falls,  of  any  seine  or  net  of  a  larger 
mesh  than  two  inches,  between  the  fifteenth  day  of  June  and  the  tenth  day  of 
July,  in  any  year,  he,  she,  or  they  so  offending  shall  forfeit  and  pay  the  sum  of 
one  hundred  dollars,  together  with  costs  of  suit,  for  each  and  every  offence. 

Sec.  2.  It  shall  not  be  lawful  for  any  person  or  persons,  for  the  purpose  of 
catching  fish  in  the  river  Delaware,  within  the  jurisdiction  of  this  state,  to 
anchor,  stake  down,  or  otherwise  fasten  any  drift-net  or  gilling-seine  in  or  across 
said  river;  and  that  if  any  person  or  persons  shall  so  anchor,  stake  down,  or 
otherwise  fasten  any  drift-net  or  gilling-seine  in  or  across  said  river,  within  the 
jurisdiction  of  this  state,  for  the  purpose  of  catching  fish,  he,  she,  or  they  so 
offending  shall  be  guilty  of  a  misdemeanor,  and  on  conviction  thereof  shall  be 
punished  by  fine  not  exceeding  one  hundred  dollars,  or  by  imprisonment  in  the 
county  jail  not  exceeding  three  months,  or  both,  at  the  discretion  of  the  court 
before  which  such  offender  or  offenders  shall  be  convicted;  and  any  such  net  or 
seine  so  anchored,  staked  down,  or  otherwise  fastened  in  or  across  said  river, 
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shall  be  deemed  and  considered  a  public  nuisance,  and  liable  to  be  abated  or  re- 
moved  by  any  person  or  persons  who  may  deem  proper  to  abate  or  remove  the 
same.  v 

This  supplement  has  been  approved  by  the  legislature  of  Pennsylvania.] 

25.  Sec.  3.  If  any  person  or  persons  shall  at  any  time  hereafter,  unlawfully 
make  use  of  any  gilling-seine  or  drift-net  in  the  river  Delaware,  within  the  con- 
current jurisdiction  of  this  state  and  the  state  of  Pennsylvania,  below  the  Trenton 
bridge,  without  having  first  entered  his  gilling-seine  or  drift-net  fisheries,  as  re- 
quired by  this  act,  or  the  act  or  acts  to  which  this  is  a  supplement,  or  beyond  the 
right  angles  or  the  shore  boundaries  of  the  said  fishery  so  entered,  or  with  a 
mesh  larger  than  six  inches  and  a  half,  or  with  a  net  longer  than  sixty  fathoms, 
between  the  first  day  of  March  and  the  tenth  day  of  July,  of  each  and  every  year, 
every  person  so  offending  shall  be  guilty  of  a  misdemeanor,  and  on  conviction 
thereof,  shall  be  punished  by  fine,  not  exceeding  one  hundred  dollars,  or  by  im- 
prisonment in  the  county  jail,  not  exceeding  three  months,  or  both,  at  the  dis- 
cretion of  the  court  before  which  such  offender  or  offenders  shall  be  convicted. 

26.  Sec.  4.  If  any  person  or  persons  shall  unlawfully  cast,  draw,  drift,  anchor, 
stake,  or  otherwise  make  use  of  any  gilling-seine  or  drift-net,  for  the  purpose  of 
catching  fish,  iu  the  river  Delaware,  within  the  concurrent  jurisdiction  of  this 
state  and  the  state  of  Pennsylvania,  between  the  first  day  of  March  and  the 
tenth  day  of  July,  in  each  and  every  year,  every  person  so  offending  shall  be 
guilty  of  a  misdemeanor,  and,  on  conviction  thereof,  shall  be  punished  by  fine, 
not  exceeding  one  hundred  dollars,  or  by  imprisonment  in  the  county  jail,  not 
exceeding  six  months,  or  both,  at  the  discretion  of  the  court  before  which  such 
offender  or  offenders  shall  be  convicted  :  Provided,  that  this  act  shall  not  subject 
to  conviction  and  punishment  any  person  or  persons  who  have  been  subjected  to 
a  prosecution  for  a  penalty,  as  provided  for  in  the  seventh  and  eighth  sections  of 
the  act  to  which  this  is  a  supplement. 

27.  Sec.  5.  All  the  acts  and  parts  of  acts  which  come  within  the  purview  of 
this  act,  and  are  contrary  to  the  provisions  of  this  act,  be  and  the  same  are 
hereby  repealed  :  Provided,  that  the  said  repeal  shall  in  no  wise  affect  any  rights 
acquired  under  the  act  or  acts  so  repealed,  nor  invalidate  nor  make  void  any 
proceedings  legally  had  or  done,  or  commenced  under  the  same ;  but  the  same 
shall  be  prosecuted  to  judgment  and  execution,  as  though  the  said  act  or  acts 
were  not  repealed:  And  provided  aho,  that  no  section,  proviso,  or  part  of  this 
act  shall  be  considered  as  valid  or  operative  until  the  legislature  of  Pennsylvania 
shall  approve  of  the  same,  by  enacting  a  similar  section,  proviso,  or  act,  in  whole 
or  in  part,  and  that  *from  and  after  the  passing  of  such  law,  such  parts  r^,9q. 
hereof  as  shall  be  so  enacted  and  approved  shall  immediately  go  into  full  L 
force  and  effect. 

Sec.  6.  The  governor  of  this  state  is  hereby  requested  to  transmit  an  attested 
copy  of  this  act  to  the  governor  of  the  state  of  Pennsylvania,  requesting  him  to 
submit  it  to  the  legislature  of  that  state. 

Adopted  by  Pennsylvania,  April  3,  1837. 

Additional  Supplement.     Approved  March  22,  1845.     (R.  S.  489.) 

28.  Sec.  1.  If  any  person  or  persons,  whomsoever,  shall  cast,  draw,  or  other- 
wise use,  for  the  purpose  of  catching  fish,  more  than  one  seine  or  net  in  any  pool 
or  fishing  place  in  the  river  Delaware,  within  the  jurisdiction  of  this  state,  at  any 
place  opposite  to  or  above  the  lower  mouth  of  Rancocus  creek,  in  the  county  of 
Burlington,  in  the  state  of  New  Jersey,  and  more  than  two  seines  or  nets  in  any 
one  pool  or  fishing  place  from  thence  as  far  down  as  the  concurrent  jurisdiction  of 
this  state  and  the  state  of  Pennsylvania  extends,  within  any  one  term  of  twenty- 
four  hours,  beginning  at  sunrise,  and  ending  at  sunrise  the  day  following,  or  shall 
be  aiding  or  assisting  therein,  contrary  to  the  true  intent  and  meaning  of  this  act 
or  the  act  entitled,  'An  act  further  supplementary  to  an  act  entitled,  an  act  to 
regulate  fisheries  in  the  river  Delaware  and  for  other  purposes,"  passed  the 
twenty-eighth  day  of  November,  A.D.  eighteen  hundred  and  twenty-two,  he, 
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she,  or  they  so  offending  shall  forfeit  and  pay  the  sum  of  two  hundred  and  fifty 
dollars,  together  with  costs  of  suit,  for  each  and  every  such  offence  :  Provided 
always,  that  it  shall  and  may  be  lawful  for  any  person  or  persons  who,  by  accident 
or  otherwise,  may  be  deprived  of  the  seine  or  net  first  used  in  any  pool  or  fishing 
place,  in  any  term  of  twenty-four  hours,  to  withdraw  the  same,  aud  substitute 
another  seine  or  net  in  the  place  of  the  one  so  withdrawn. 

Sec.  2.   Repealer. 

Sec.  3.  This  act  shall  go  into  operation  on  the  fourth  day  of  July  next,  and 
not  before,  or  at  any  time  thereafter  whenever  the  legislature  of  the  state  of 
Pennsylvania  shall  approve  of  the  same,  by  enacting  a  similar  section,  proviso, 
or  act,  in  whole  or  in  part;  and  the  governor  of  this  state  is  hereby  requested 
to  transmit  an  attested  copy  of  this  act  to  the  governor  of  the  state  of  Penn- 
sylvania, requesting  him  to  submit  the  same  to  the  legislature  of  that  state. 

Adopted  by  Pennsylvania,  March  19,  1846. 

An  Act  to  regulate  fisheries  on  islands  and  bars  in  the  river  Delaware.     Passed  February 

15,  1819.     (R.  S.  400.) 

Whereas  disputes  have  arisen  and  may  continue  to  rise  between  the  owners  and 
occupiers  of  certain  fisheries  on  islands  and  bars  in  the  river  Delaware,  and 
others  occupying  fisheries  contiguous  thereto,  along  the  shores  of  said  river, 
from  the  difficulty  that  exists  in  many  cases  of  determining  the  proper  limits 
of  their  respective  fisheries,  under  the  provisions  of  the  act  which  defines  the 
same — therefore, 

29.  From  and  after  the  passing  of  this  act,  the  right  of  fishery  on  all  islands 
and  bars  in  the  river  Delaware,  within  the  jurisdiction  of  this  state,  shall  be 
bounded  by  lines  drawn  from  the  extreme  upper  and  lower  points  of  said  islands 
and  bars,  at  right  angles  with  their  general  course  or  bearing,  which  shall  and 
may  be  determined  by  a  base  line  drawn  through  the  extreme  points  of  said 
islands  aud  bars  at  low-water  mark,  and  if  any  person  or  persons  shall  cast  or 
lay  out,  or  suffer  to  drift  or  swing,  any  seine  or  net  beyond  the  right  angle  range 
of  either  extreme  point  at  low-water  mark  of  any  island  or  bar  in  the  river 
Delaware,  within  the  jurisdiction  of  this  state,  as  aforesaid,  or  beyond  the  right 
angle  range  of  his  or  their  front  on  said  island  or  bar,  without  the  permission  or 
consent  of  him  or  them  owning  beyond  said  limits,  except  by  unavoidable  acci- 
dent; any  person  or  persons  so  offending,  and  being  thereof  legally  convicted, 
shall  forfeit  and  pay  for  each  and  every  such  offence,  the  sum  of  fifty  dollars,  to 
be  sued  for  and  recovered  in  any  court  having  competent  jurisdiction  thereof, 
*oqm  w*tn  costs  °f  su^'  to  ke  recovere(i  Dy  *the  person  against  whose  fishery 
J  or  right  of  fishery  such  trespass  shall  have  been  committed:  Provided 
always,  that  nothing  in  this  act  contained  shall  be  so  construed  as  to  prevent 
any  owner  or  occupier  of  any  fishery,  on  any  island  or  bar  in  the  river  Delaware, 
casting  or  laying  out  any  seine  or  net,  or  suffering  the  same  to  drift  or  swing,  in 
landing  or  drawing  in,  beyond  said  limits,  in  all  cases  where  no  other  fishery  is 
or  may  be  immediately  adjoining  thereto:  Provided  also,  that  this  act  shall  not 
be  considered  as  valid  or  operative  until  the  legislature  of  the  commonwealth  of 
Pennsylvania  shall  enact  a  law  containing  similar  regulations. 
Approved  by  Pennsylvania,  March  27,  1820. 

An  Act  relative  to  the  fisheries  in  the  waters  of  the  Hudson  river,  within  the  limits  and 
jurisdiction  of  the  state  of  New  Jersey.     Passed  March  5,  1828.     (R.  S.  491.) 

30.  Sec.  1.  It  shall  and  may  be  lawful  for  the  citizens  of  this  state,  to  place 
and  set  fishing  poles  in  any  of  the  waters  of  the  Hudson  river,  between  the  north- 
ern boundary  of  this  state  and  the  mouth  of  Kill  Van  Kull,  to  the  westward  of 
the  middle  or  midway  of  the  said  waters,  at  any  time  between  the  first  day  of 
March  and  the  tenth  day  of  June  :  Provided,  that  the  said  fishing  poles  shall 
not  interrupt  or  interfere  with  the  ferries  across  the  waters  of  the  said  river,  and 
shall  not  materially  impede  the  navigation  of  the  same. 

31.  Sec.  2.   It  shall  not  be  lawful  for  any  person  or  persons  to  set  or  place 
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any  such  fishing1  polos  at  an  earlier  period,  or  for  any  person  or  persons  placing 
or  setting  such  pules,  pursuant  to  the  first  section  of  this  act,  to  permit  the  said 
poles  to  remain  placed  or  set  in  the  waters  of  the  said  river  at  a  later  period  of 
the  year  than  is  for  that  purpose  specified  in  this  act;  and  every  person  or  per- 
sons offending  against  the  provisions  hereof,  shall  forfeit  and  pay,  for  every  such 
offence,  the  sum  of  fifty  dollars,  to  be  recovered  by  action  of  debt,  with  costs  of 
suit,  by  any  person  who  will  prosecute  for  the  same:  And  furthermore,  every 
person  so  offending  shall  be  liable  to  indictment  for  nuisance. 

A  further  Supplement.     Approved  March  12,  1852.     (Pam.  212.) 

32.  Sec.  1.  No  person,  being  an  inhabitant  of  this  state  or  of  the  state  of 
Pennsylvania,  shall  be  subjected  to  the  pains  and  penalties  prescribed  bylaw  for 
illegal  fishing  in  the  river  Delaware  with  a  gilling-seine  or  drift-net,  unless  he 
shall  so  fish  in  some  pool  or  fishing  place  entered  as  such  according  to  law  :  Pro- 
vided, that  any  person  so  fishing,  except  as  to  the  entering  of  the  place  fished 
by  him  as  his  fishery,  shall,  in  all  other  respects,  conform  to  the  laws  regulating 
fisheries  in  said  rivers:  And  provided  further,  that  nothing  in  this  act  shall  be 
construed  to  impair  the  right  of  the  owner  of  any  shore  upon  said  river  to  the 
exclusive  enjoyment  of  his  fishery,  annexed  thereto,  upon  entering  the  same  as  a 
fishery  as  aforesaid. 

33.  Sec.  2.  So  much  of  any  law  as  limits  the  length  of  gilling-seines  or  drift- 
nets  used  in  said  river  to  sixty  fathoms,  shall  be  and  the  same  is  hereby  repealed. 

Sec.  3.  No  section,  proviso,  or  part  of  this  act  shall  be  considered  as  valid  or 
operative,  until  the  legislature  of  Pennsylvania  shall  approve  of  the  same,  by 
enacting  a  similar  section,  proviso  or  act,  in  whole  or  in  part,  and  that  from  and 
after  the  passing  of  such  law,  such  parts  hereof  as  shall  be  so  enacted  and  approved 
shall  immediately  go  into  full  force  and  effect ;  and  that  the  governor  of  this 
state  is  hereby  requested  to  transmit  an  attested  copy  of  this  act  to  the  governor 
of  the  state  of  Pennsylvania,  requesting  him  to  submit  it  to  the  legislature  of 
that  state. 

Approved  by  Pennsylvania,  April  15,  1852. 

An  Act  for  the  preservation  of  terrapin.     Approved  March  2,  1855.     (Pam.  132.) 

34.  Sec.  1.  It  shall  not  be  lawful  for  any  person,  except  upon  his  own  pre- 
mises, to  take  from  the  salt  or  fresh  waters  of  this  state,  or  from  the  land  adjacent 
to  the  same,  any  of  the  species  of  tortoise  commonly  called  terrapin,  between  the 
first  day  of  April  and  the  first  day  of  October. 

35.  Sec.  2.  Every  person  offending  against  the  foregoing  section  of  this  act 
shall  forfeit  and  pay,  for  each  offence,  the  sum  of  ten  dollars,  to  be  sued  for  and 
♦recovered,  in  an  action  of  debt,  by  any  person  who  will  sue  for  the  same,  r*oc,£ 
with  costs.  L  Jyb 

36.  Sec.  3.  It  shall  be  lawful  to  proceed,  in  any  action  under  this  act,  by  sum- 
mons or  warrant,  at  the  option  of  the  plaintiff. 
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Branded,  what  and  how,  3,  4  |  Inspectors  not  to  purchase,  9 

Exported,  first  to  be  inspected,                  3,  7  I may  seize  and  sell,  10 

Fees  of  inspectors,  5  j  Packing,  huw  and  what,  4 

Grain,  how  much  to  weigh,  11     Penalty  for  not  having  it  inspected,  6,  7 

Inspectors,  how  appointed,                               1     for  hindering  inspector,  8 

oath,                                                             2    how  recovered,  10 

duty,  5    Weight  of  bushel  of  grain,  11 

may  board  vessels,  8  I 

[See  Mills.'] 

An  Act  for  the  inspection  of  flour  and  meal.  Passed  the  18th  of  February,  1813.  (R.  S  1036.) 

1.   The  person  administering  the  government  of  this  state  shall  from  time  to 

time  appoint  one  or  more  inspectors  of  flour  and  meal,  in  each  of  the  cities  of 
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Perth  Amboy,  Burlington,  New  Brunswick  and  Trenton,  and  as  many  inspectors 
of  flour  and  meal  in  each  county  in  this  state,  as  shall  appear  necessary,  who 
shall  hold  their  respective  offices  during  the  pleasure  of  the  person  administering 
the  government  aforesaid. 

2.  The  inspectors  to  be  appointed  in  pursuance  of  this  act,  before  they  enter 
upon  the  duties  of  their  respective  offices,  shall  take  the  following  oath  or  affirma- 
tion, before  one  of  the  judges  of  the  court  of  common  pleas,  viz.  :  I,  A.  B.,  do 
swear  (or  affirm,  as  the  case  may  be)  that  I  will  faithfully,  truly  and  impartially, 
according  to  the  best  of  my  judgment,  skill  and  understanding,  execute,  do  and 
perform  the  office  and  duty  of  inspector  and  examiner  of  flour  and  meal,  accord- 
ing to  law. 

3.  No  wheat  flour,  rye  flour,  indian  meal  or  buckwheat  meal,  shall  be  shipped 
for  exportation  out  of  this  state  to  a  foreign  market,  before  the  same  shall  have 
been  submitted  to  the  view  and  examination,  and  approved  of  and  branded  by 
one  of  the  inspectors  aforesaid;  and  it  shall  not  be  lawful  for  such  inspector  to 
brand  any  cask  containing  indian  meal,  unless  the  same  shall  have  been  made  of 
corn  properly  kiln-dried,  and  shall  be  ground  fine  and  bolted. 

4.  All  wheat  flour,  rye  flour,  indian  meal,  or  buckwheat  meal,  manufactured 
for  exportation  as  aforesaid,  shall  be  packed  in  good  and  strong  casks,  made  of 
seasoned  oak,  or  other  suitable  timber,  each  cask  whereof  shall  be  hooped  with 
at  least  ten  hoops,  three  of  which  hoops  shall  be  on  each  chimb,  and  properly 
nailed,  which  said  casks  shall  be  but  of  two  sizes,  one  size  whereof  shall  contain 
one  hundred  and  ninety-six  pounds  of  flour  or  meal,  with  staves  of  twenty  inches 
long,  and  each  head  sixteen  inches  and  one-half  diameter — the  other  size  whereof 
shall  contain  ninety-eight  pounds  of  flour  or  meal,  the  staves  whereof  may  be 
twenty-two  inches  long,  and  each  head  fourteen  inches  diameter,  or  the  staves 
may  be  twenty-seven  inches  long,  and  each  head  not  to  exceed  twelve  inches 
diameter,  both  which  sizes  of  casks  shall  be  made  nearly  straight  for  the  conve- 
nience of  stowage,  and  the  tare  of  said  casks  respectively  shall  be  marked  on  one 
head  with  a  marking  iron  :  Provided,  nothing  in  this  act  shall  be  construed  to 
prevent  the  packing  of  indian  meal  in  hogsheads,  for  exportation,  which  shall 
contain  eight  hundred  pounds,  and  be  duly  inspected  and  branded  ;  and  each 
cask  of  flour  and  meal  packed  as  aforesaid,  shall  be  branded  with  the  initials  of 
the  christian  name  and  surname  of  the  manufacturer  thereof,  at  full  length, 
together  with  the  nctt  weight  of  the  flour  or  meal  which  shall  be  contained  in 

-  each  cask,  except  hogsheads  of  *indian  meal,  on  which  the  nett  weight 
J  only  shall  be  branded  ;  and  on  each  cask  of  wheat  flour  intended  for  the 
first  quality,  shall  be  branded  the  word  "  superfine,"  and  on  each  cask  intended 
for  second  quality,  shall  be  branded  the  word  "fine,"  and  on  each  cask  intended 
for  the  third  quality,  shall  be  branded  the  words  "  fine  middlings,"  and  on  each 
cask  intended  for  the  fourth  quality,  shall  be  branded  the  word  "middlings,"  and 
on  each  cask  of  rye  flour  intended  for  the  first  quality,  shall  be  branded  the 
words  "superfine  rye  flour,"  and  on  each  cask  intended  for  the  second  quality, 
shall  be  branded  the  words  "fine  rye  flour,"  and  on  each  cask  of  iudian  meal 
shall  be  branded  the  words  "indian  meal,"  and  on  each  cask  of  buckwheat  meal 
shall  be  branded  the  word  and  letter  "B.  meal,"  before  either  respectively  shall 
be  offered  for  inspection  ;  and  the  manufacturer  or  owner  of  any  flour  or  meal 
put  up  in  a  cask  or  casks,  shall  be  and  hereby  is  made  subject  to  a  penalty  of 
fifty  cents  for  every  pound  such  cask  is  tared  less  than  the  true  weight  thereof, 
and  any  inspector  of  flour  or  meal  having  reason  to  suspect  such  cask  or  casks 
to  be  falsely  tared,  may  ascertain  the  same  by  a  suitable  examination  thereof. 

5.  It  shall  be  the  duty  of  the  said  inspectors,  upon  application  to  them  made, 
to  examine  and  determine  the  quality  of  such  flour  and  meal,  and  on  each  cask 
made  and  branded,  and  the  flour  or  meal  packed  therein  agreeably  to  this  act,  he 
shall  then  and  not  otherwise,  brand  the  initial  letter  of  his  christian  name,  and 
his  surname  at  full  length,  together  with  the  name  of  the  city,  town  or  county, 
where  the  same  is  inspected,  on  the  quarter,  in  a  distinguishable  manner;  and  in 
all  cases  where  the  brands  describing  the  quality  of  flour  or  meal  shall  not  in  his 
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judgment  be  branded  according  to  its  respective  kinds  and  qualities,  he  shall  alter 
the  same  so  as  to  describe  the  real  quality,  according  to  the  true  intent  and  mean- 
ing of  this  act;  it  shall  be  the  duty  of  the  inspector  from  time  to  time  to  weigh 
such  casks  of  flour  and  meal  as  he  or  they  shall  suspect  of  being  too  light,  and  if 
found  not  to  contain  the  just  and  true  weight,  to  mark  or  brand  the  same  on  the 
head  with  the  word  "light,"  and  for  each  cask  which  he  or  they  shall  so  mark  or 
brand  with  the  word  "light,"  such  inspector  shall  be  entitled  to  receive  from  the 
owner  or  shipper  of  such  flour  or  meal,  for  his  trouble  of  weighing  the  same,  that 
is  to  say,  for  every  barrel  or  half  barrel,  the  sum  of  twenty  cents,  and  for  each 
hogshead  forty-five  cents;  and  every  cask  of  flour  or  meal  which  shall  not  contain 
the  full  weight  branded  thereon,  the  manufacturer  thereof  shall  forfeit  and  pay 
for  every  pound  weight  of  flour  or  meal  so  deficient,  the  sum  of  twenty  cents,  and 
on  all  flour  or  meal  injured  in  manufacturing,  or  otherwise  damaged  so  as  not  to 
be  fit  for  exportation  under  any  denomination,  in  the  judgment  of  the  said  inspec- 
tor, he  shall  mark  or  brand  on  the  same  the  word  "bad,"  which  flour  or  meal,  so 
marked  or  branded  "light"  or  "bad,"  shall  not  be  shipped  out  of  this  state  to 
any  foreign  market,  under  the  penalty  of  five  dollars  for  every  cask  so  marked  or 
branded,  to  be  recovered  in  any  court  having  cognizance  thereof,  by  action  of 
debt,  by  any  person  who  shall  prosecute  for  the  same;  and  for  the  trouble  afore- 
said the  said  inspectors  shall  be  entitled  to  receive  two  cents  for  each  and  every 
cask  of  flour  or  meal,  and  four  cents  for  each  and  every  hogshead  of  indian  meal 
he  shall  so  inspect  or  examine,  to  be  paid  him  by  the  owner  or  possessor  of  such 
flour  or  meal,  who  shall  charge  the  buyer  or  purchaser  of  such  flour  or  meal, 
with  one  half  of  the  amount  of  such  inspection  over  and  above  the  price  of  such 
flour  or  meal. 

6.  All  flour  or  meal  purchased  for  exportation  shall  be  inspected  as  aforesaid 
at  the  time  and  place  of  such  exportation,  and  if  any  purchaser  of  flour  or  meal 
for  exportatiou  shall  not  have  the  same  inspected  as  aforesaid  at  the  time  and 
place  of  such  exportation,  such  purchaser  or  exporter  shall  forfeit  and  pay  for 
every  cask  of  flour  or  meal,  five  dollars,  although  the  said  flour  or  meal  may  have 
been  inspected  and  branded  any  time  previous  to  such  purchase. 

7.  If  any  person  shall  lade  or  attempt  to  lade  on  board  any  vessel,  with  intent 
to  ship  or  export  the  same  direct  out  of  this  state  to  any  foreign  market,  any 
flour  or  meal  not  branded  as  aforesaid  by  one  of  the  inspectors  for  good  and 
merchantable  flour  or  meal,  such  person  shall  forfeit  the  same;  and  if  any  person 
*shall  have  exported  any  flour  or  meal  out  of  this  state  to  a  foreign  mar-  r*9qs 
ket,  not  branded  by  one  of  the  inspectors  for  good  and  merchantable  flour  *- 

or  meal,  such  person  shall  forfeit  and  pay  the  sum  of  five  dollars  for  every  cask 
of  flour  or  meal  so  exported. 

8.  It  shall  and  may  be  lawful  for  any  inspector  of  flour  or  meal  to  enter  on 
board  of  any  vessel,  between  sunrise  and  sunset,  to  search  for  flour  or  meal  that 
he  may  have  reason  to  suspect  has  been  shipped  contrary  to  the  true  inteut  and 
meaning  of  this  act,  aud  if  any  person  shall  hinder  or  interrupt  any  such  inspec- 
tor in  so  entering  on  board  and  searching,  every  such  person  shall  forfeit  and  pay 
one  hundred  dollars,  to  be  recovered  in  any  court  having  cognizance  thereof,  one 
half  thereof  to  the  use  of  the  overseers  of  the  poor  in  the  city  or  town  where  the 
offence  may  happen,  and  the  other  half  to  the  person  prosecuting  for  the  same. 

9.  No  inspector  of  flour  or  meal  shall  purchase  any  flour  or  meal  other  than  for 
his  own  private  use,  under  the  penalty  of  five  hundred  dollars;  and  if  any  person 
shall  alter  or  counterfeit  any  of  the  aforesaid  brand  marks,  whether  state  or  pri- 
vate, such  person  shall  forfeit  for  every  such  offence  the  sura  of  one  hundred  dol- 
lars ;  and  if  any  person  shall  put  any  flour  or  meal  into  any  empty  casks  for  sale, 
which  have  been  branded  by  the  inspector  before  such  casks  were  emptied,  with- 
out first  cutting  out  the  said  brands,  such  person  shall  for  every  cask  so  repacked, 
forfeit  and  pay  the  sum  of  five  dollars;  and  every  person  offering  for  sale  any 
flour  for  wheat  flour,  which  shall  be  found  upon  examination  to  be  or  contain  a 
mixture  of  indian  meal  or  any  other  mixture,  such  person  shall  forfeit  and  pay 
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for  every  such  cask  so  mixed  the  sum  of  five  dollars,  and  the  flour  shall  be  liable 
for  the  payment  thereof. 

10.  All  such  fines,  penalties  and  forfeitures  aforesaid,  not  herein  otherwise 
directed  to  be  collected,  shall  be  recoverable  before  any  justice  of  the  peace,  or  in 
any  court  of  record  in  this  state  having  cognizance  thereof,  by  any  person  who 
will  prosecute  for  the  same,  one  half  to  the  prosecutor,  and  the  other  half  to  be 
paid  to  the  overseers  of  the  poor  of  the  city  or  town  where  the  fraud  is  detected  ; 
and  for  the  more  certain  and  easy  recovery  of  the  penalties  for  the  false  tare  or 
brand  mark  upon  any  cask  of  flour  or  meal,  it  shall  be  lawful  for  the  inspectors 
thereof  to  seize  and  sell  the  same,  and  out  of  the  nett  proceeds  retain  such  penalty 
or  penalties,  one  half  for  his  own  use,  and  the  other  half  to  the  overseers  of  the 
poor  in  the  city  or  town  where  the  same  may  be  recovered,  to  the  use  of  the  poor 
thereof,  and  pay  the  remainder  to  the  owner  or  consignee  of  such  flour  or  meal. 
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An  Act  concerning  forcible  entries  and  detainers.     Revision — Approved  April  1G,  1846. 

(R.  S.  77.) 

1.  No  person  shall  enter  upon  or  into  any  lands,  tenements,  or  other  posses- 
sions, and  detain  or  hold  the  same,  but  where  entry  is  given  by  law,  and  then 
only  in  a  peaceable  manner. 

*2.  If  any  person  shall  enter  upon  or  into  any  lands,  tenements,  or 
other  possessions,  and  detain  or  hold  the  same  with  force  or  strong  hand, 
or  with  weapons,  or  by  breaking  open  the  doors,  windows,  or  other  part  of  a 
house,  whether  any  person  be  in  it  or  not,  or  by  any  kind  of  violence  whatso- 
ever, or  by  threatening  to  kill,  maim,  or  beat  the  party  in  possession,  or  by  such 
words,  circumstances  or  actions,  as  have  a  natural  tendency  to  excite  fear  or 
apprehension  of  danger,  or  by  putting  out  of  doors,  or  carrying  away  the  goods 
of  the  party  in  possession,  or  by  entering  peaceably  and  then  turning  by  force, 
or  frightening  by  threats,  or  other  circumstances  of  terror,  the  party  out  of  pos- 
session ;  in  such  case,  every  person,  so  offending,  shall  be  guilty  of  a  forcible 
entry  and  detainer  within  the  meaning  of  this  act. 

3.  No  person,  who  shall  lawfully  or  peaceably  enter  upon  or  into  any  lands, 
tenements,  or  other  possessions,  shall  hold  or  keep  the  same  unlawfully,  and 
with  force,  or  strong  hand,  or  weapons,  or  violence,  or  menaces,  or  terrifying 
words,  circumstances  or  actions  aforesaid  ;  and  it  is  hereby  declared,  that  what- 
ever words  or  circumstances,  conduct  or  actions,  will  make  an  entry  forcible 
under  this  act,  shall  also  make  a  detainer  forcible. 

4.  The  three  preceding  sections  of  this  act  shall  extend  to  and  comprehend 
terms  for  years,  and  all  estates,  whether  freehold  or  less  than  freehold. 

5.  If  any  tenant  or  tenants  for  term  of  life  or  lives,  year  or  years,  or  other 
person  or  persons,  who  are  or  shall  be  in  possession  of  any  lands,  tenements  or 
hereditaments,  by,  from  or  under,  or  by  collusion  with  such  tenant  or  tenants, 
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shall  wilfully  and  without  force,  hold  over  any  lands,  tenements  or  heredita- 
ments, after  demand  and  notice  in  writing  given  for  the  delivery  of  the  posses- 
sion thereof,  by  his,  her  or  their  landlord  or  landlords,  lessor  or  lessors,  or  the 
person  or  persons  to  whom  the  remainder  or  reversion  of  such  lauds,  tenements 
or  hereditaments  shall  belong,  his,  her  or  their  agent  or  attorney,  thereunto  law- 
fully authorized,  then  such  person  or  persons,  so  holding  over,  shall  be  guilty  of 
an  unlawful  detainer. 

6.  The  aforesaid  forcible  entries  and  detainers,  forcible  detainers,  and  unlawful 
detainers,  are  hereby  made  cognizable  before  any  justice  of  the  peace  of  the 
county  in  which  they  are  committed. 

1.  When  complaint  to  any  justice  of  the  peace  of  the  proper  county  shall  be 
made  in  writing,  and  signed  by  the  party  grieved,  his  agent  or  attorney,  speci- 
fying the  lands,  tenements  or  other  possessions  so  forcibly  entered  upon  and 
detained,  or  forcibly  or  unlawfully  detained,  by  whom  and  when  done,  and  the 
estate  therein,  it  shall  be  the  duty  of  the  said  justice  to  issue  a  precept,  under 
his  hand  and  seal,  directed  to  the  sheriff  of  the  said  county,  commanding  him 
to  cause  to  come  before  the  said  justice,  twelve  good  and  lawful  men  of  the  said 
county,  qualified  to  serve  as  petit  jurors  in  the  court  of  general  quarter  sessions 
of  the  peace,  to  inquire  into  and  try  such  forcible  entry  and  detainer,  or  forcible 
or  unlawful  detainer ;  which  precept  shall  be  in  the  form  or  to  the  effect  follow- 
ing, that  is  to  say  : 

county,  to  wit :  The  state  of  New  Jersey  to  our  sheriff  of  our  county 

of greeting :  Whereas,  complaint  in  writing  is  made  to  the  subscriber, 

A.  B.,  one  of  our  justices  of  the  peace  in  and  for  our  said  county,  of  a  certain 
forcible  entry  and  detainer  (or  if  detainer  only,  then  say  of  a  certain  forcible 
detainer,  or  of  a  certain  unlawful  detainer),  made  by  E.  F.  into  the  messuage 
(or  upon  the  lands)  of  C.  D.,  in  the  county  aforesaid ;  we  therefore  command 

you,  that  you  cause  to  come  before  the  said  A.  B.,  at in  the  county 

aforesaid,  at  the  hour  of in  the noon  of  the day  of 

twelve  good  and  lawful  men  of  the  body  of  your  county,  being  citizens  of  this 
state  and  resident  within  the  county,  above  the  age  of  twenty-one  and  under 
the  age  of  sixty- five  years,  and  who  have  a  freehold  in  lands,  messuages  or  tene- 
ments in  the  said  county,  and  are  in  no  wise  of  kin  to  the  said  C.  D.  or  E.  F., 
to  make  a  jury  of  the  country,  to  inquire  of  and  try  the  said  forcible  entry  and 
detainer  (or  forcible  or  unlawful  detainer).     Given  under  the  hand  and  seal  of 

the   said   A.  B.   the   day   of  in   the  year   of  our  Lord   one 

thousand . 

8.  The  said  justice  shall  issue  a  summons  to  the  party  complained  agaiust,  in 
the  words  or  to  the  effect  following,  that  is  to  say  : 

*county,  to  wit:  The  state  of  New  Jersey  to  our  sheriff  of  our  rJi(   , 

county  of greeting  :  We  command  you,  that  you  summon  E.  F.  *- 

of  ■ to  appear  before  A.  B.,  one  of  our  justices  of  the  peace  in  and  for  our 

said  county,  at in  the  county  aforesaid,  at  the  hour  of in  the 

noon  of  the  day  of  to  answer  to  and  make  defence 

against  the  complaint  of  C.  D.  of  a  forcible  entry  and  detainer  (or  if  detainer 
only,  then  say  of  a  forcible  detainer,  or  of  an  unlawful  detainer),  made  by  the 
said  E.  F.  into  the  messuage  (or  upon  the  lands)  of  the  said  C.  D.  in  the 
county  aforesaid ;  and  have  you  then  and  there  this  precept,  with  a  return 
of  your  proceedings  therein.  —  Given  under  the  hand  and  seal  of  the  said 
A.  B.  the day  of ,  in  the  year  of  our  Lord  one  thousand . 

9.  The  said  summons  shall  be  served  upon  the  party  against  whom  the  said 
complaint  is  made,  or  a  copy  thereof  left  at  his  usual  place  of  abode,  six  entire 
days  before  the  clay  of  appearance  therein  mentioned ;  and  that  such  service  of 
the  said  summons  in  any  part  of  this  state,  as  well  without  the  said  county  as 
within  it,  shall  be  good  and  effectual  in  law  :  And  further,  that  no  jury  shall, 
by  virtue  of  this  act,  be  sworn  to  inquire  of  and  try  any  forcible  entry  and 
detainer,  or  forcible  or  unlawful  detainer,  where  such  previous  notice  shall  not 
have  been  given  as  aforesaid. 
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10.  The  party  against  whom  such  complaint  is  made,  may,  at  the  time  of 
appearance  mentioned  in  the  said  summons,  and  before  the  said  jury  is  sworn, 
plead  not  guilty  to  the  said  charge  or  complaint,  or  that  he  hath  been  three 
years  in  quiet  possession,  and  his  estate  therein  not  ended  or  determined,  agree- 
ably to  a  subsequent  clause  in  this  act;  and  thereupon  the  said  parties  shall  be 
at  issue,  and  the  said  justice  shall  proceed  to  swear  the  jury  so  returned,  to 
inquire  of  and  try  the  same  ;  and  if  the  said  party,  against  whom  the  complaint 
is  made,  as  aforesaid,  does  not  appear  at  the  time  specified  in  the  said  summons, 
or  appearing,  does  not  plead  to  the  said  complaint,  then  it  shall  be  lawful  for  the 
said  justice  to  proceed  in  the  same  manner  as  if  he  had  pleaded  not  guilty. 

11.  To  the  said  jurors  and  each  of  them,  who  shall  be  returned  to  inquire  of 
and  try  the  said  complaint,  the  said  justice  shall  administer  the  following  oath 
or  affirmation  : 

You  do  swear  (or  affirm)  that  you  Avill  well  and  truly  try  this  issue  joined  be- 
tween CD.  and  E.  F.  aud  a  true  verdict  give  according  to  evidence. 

12.  When  the  jury  shall  be  so  sworn  as  aforesaid,  the  said  justice  shall  cause 
the  said  complaint  to  be  read  to  them,  and  then  call  upon  the  complainant  to 
support  the  same. 

13.  If  the  jury  find  the  party,  against  whom  such  complaint  is  exhibited, 
guilty,  or  find  against  his  plea  of  possession,  it  shall  be  the  duty  of  the  said 
justice  to  record  tlie  said  verdict  and  to  give  judgment  thereon,  with  treble  costs; 
and  also,  to  issue  a  writ  of  restitution,  directed  to  the  sheriff,  to  cause  the  com- 
plainant to  be  reseized  or  repossessed,  to  which  shall  be  added  a  clause,  com- 
manding the  said  sheriff  to  levy  the  said  costs  of  the  goods  and  chattels  of  the 
offender,  and,  for  want  thereof,  to  take  the  body  of  such  offender,  and  him  safely 
to  keep  in  close  custody  in  the  common  jail  of  the  county,  until  he  shall  pay 
the  same,  or  be  thence  delivered  by  clue  course  of  law. 

14.  No  writ  of  restitution  shall  be  issued  by  any  justice  of  the  peace,  upon 
any  judgment  rendered  by  him  in  pursuance  of  the  provisions  of  the  preceding 
section  of  this  act,  until  eight  entire  days,  exclusive  of  Sundays,  shall  have 
elapsed  after  the  rendition  of  such  judgment;  which  writ  of  restitution,  when 
issued,  shall  be  returned  within  three  months  thereafter,  by  the  sheriff  or  other 
officer  to  whom  the  same  has  been  delivered,  with  his  proceedings  thereon,  to 
the  justice  who  issued  the  same. 

15.  If  the  jury  find  against  the  said  complainant,  the  said  justice  shall  record 
the  said  verdict  and  give  judgment  accordingly,  with  costs,  and  shall  issue 
execution,  directed  as  aforesaid,  for  the  said  costs,  against  the  goods  and  chat- 
tels, and,  in  want  thereof,  against  the  body  of  the  said  complainant. 

16.  The  said  justice  may,  at  the  request  of  either  party,  and  on  good  reasons 
*qfli  1  *Dem£  assigned,  postpone  the  said  trial  to  any  time  not  exceeding  fifteen 

■J  days;  but  such  postponement  to  be  on  the  payment  of  costs. 
IT.  It  shall  be  the  duty  of  the  said  justice  to  enter,  on  his  minutes  or  docket, 
true  copies  of  the  complaint  exhibited  by  virtue  of  this  act,  and  of  the  summons 
and  return,  also  the  time  of  issuing  the  venire  and  how  returned,  the  names  of 
the  jurors,  their  verdict  and  his  judgment  thereon ;  and  also  the  names  of  the 
witnesses  and  the  admission  of  evidence  objected  to,  and  the  rejection  of  evidence 
offered,  and  all  the  proceedings  before  him  had  touching  the  said  complaint. 

18.  If  the  sheriff  of  any  county  shall  neglect  or  refuse  to  execute  or  return 
any  precept,  writ  or  other  process  to  him  directed  and  delivered,  by  virtue  of 
this  act,  he  shall,  for  every  such  offence,  forfeit  and  pay  two  hundred  dollars  to 
the  party  grieved,  to  be  recovered,  with  costs,  by  action  of  debt,  in  any  court  of 
record  having  cognizance  of  that  sum. 

19.  The  proceedings  had  by  virtue  of  this  act,  on  such  forcible  entry  and  de- 
tainer, or  forcible  or  unlawful  detainer,  may  be  removed  before  the  supreme  court 
by  writ  of  certiorari,  and  in  no  other  way,  and  then  only  after  judgment. 

20.  No  justice  of  the  supreme  court  shall  grant  or  allow  any  certiorari  to  re- 
move any  judgment,  order  or  proceeding  to  be  had  or  made  by  virtue  of  this  act, 
unless  the  party  applying  for  such  certiorari  shall  present  to  the  said  justice 
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reasons  for  the  allowance  thereof,  drawn  np  and  subscribed  by  himself  or  some 
attorney  at  law,  to  be  deemed  by  the  said  justice  to  contain  a  probable  cause 
of  reversal;  and  unless  such  applicant  shall  also  enter  into  bond  to  the  other 
party,  in  the  sum  of  two  hundred  and  fifty  dollars,  with  one  or  more  sufficient 
surety  or  sureties,  being  freeholders  and  residents  of  this  state,  conditioned  that 
such  applicant  shall  prosecute  the  said  certiorari  in  the  supreme  court,  shall  pay 
the  yearly  value  of  the  premises  in  dispute,  from  the  time  of  granting  the  said 
certiorari  to  the  determination  of  the  same,  together  with  the  costs  of  the  suit 
before  the  court  below,  and  such  further  costs  as  may  be  taxed,  if  the  judgment 
be  affirmed;  and  shall  in  all  things  stand  to  and  abide  the  judgment  of  the 
supreme  court,  respecting  the  judgment,  order  or  proceeding  given  or  made  by 
the  court  below;  which  said  bond,  together  with  the  reasons,  shall  be  filed  by 
the  said  justice,  with  the  clerk  of  the  supreme  court,  for  the  benefit  and  use  of 
the  obligee. 

21.  Every  certiorari  to  remove  any  judgment,  order  or  proceeding,  to  be  had 
or  made  by  virtue  of  this  act,  shall  in  every  other  respect  be  prosecuted,  tried 
and  determined  in  like  manner,  and  be  subject  to  the  like  rules  and  regulations  as 
writs  of  certiorari  to  justices  of  the  peace  to  remove  proceedings  had  by  virtue 
of  the  act  constituting  courts  for  the  trial  of  small  causes. 

22.  Neither  the  said  judgment  nor  any  thing  in  this  act,  shall  bar  or  prevent 
the  party  injured  from  bringing  an  action  of  trespass  or  other  action,  against 
the  aggressor  or  party  offending. 

23.  The  estate  or  merits  of  the  title  shall  in  no  wise  be  inquired  into  on  any 
complaint  which  shall  be  exhibited  by  virtue  of  this  act:  Provided  always,  that 
this  act  shall  not  extend  to  any  person  who  hath  had  the  uninterrupted  occupa- 
tion, or  been  in  the  quiet  possession  of  any  lands  or  tenements  for  the  space  of 
three  whole  years  together,  immediately  preceding  such  complaint  so  exhibited 
to  the  said  justice,  and  whose  estate  therein  is  not  ended  or  determined ;  but 
every  such  person  may  plead  the  same  to  the  said  complaint,  which  shall  be  tried 
in  the  manner  hereinbefore  prescribed. 

24.  Every  justice  of  the  peace  before  whom  any  prosecution  shall  be  instituted 
by  virtue  of  this  act,  shall  be  and  he  is  hereby  authorized  to  issue  writs  of  sub- 
poena ad  testificandum  into  any  county  of  this  state. 

25.  In  prosecutions  under  this  act,  the  following  fees  shall  be  allowed  : 

To  the  Justice. 

For  every  summons,  thirty  cents. 

For  every  venire  facias,  forty  cents. 

For  entering  copies  of  every  complaint,  summons,  and  return,  one  dollar. 

For  subpoena  for  every  witness,  twelve  cents. 

*For  swearing  the  jury,  twenty  cents.  [*302 

For  administering  every  oath  or  affirmation,  five  cents. 

For  entering  every  verdict,  twelve  cents. 

For  entering  every  judgment,  twelve  cents. 

For  every  trial,  two  dollars. 

For  return  to  every  certiorari,  one  dollar. 

To  the  Sheriff. 

For  serving  every  summons  and  return,  one  dollar. 

For  summoning  every  jury,  returning  the  precept,  and  attending  the  trial,  four 
dollars. 

For  executing  every  writ  of  restitution,  two  dollars. 

For  serviug  every  execution  for  costs,  advertising  property  for  sale,  &c,  the 
same  fees  as  are  allowed  for  the  like  services  in  the  court  of  common  pleas. 

To  the  Jurors. 

Every  juror  for  each  cause  in  which  he  is  sworn  or  affirmed,  twenty-five  cents. 
For  each  cause  in  which  he  appears,  but  is  not  sworn  or  affirmed,  twelve 
cents. 
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To  the  Witnesses. 
The  same  fees  as  are  or  shall  be  by  law  allowed  to  them  in  civil  causes  in  the 
court  of  common  pleas,  and  the  like  for  serving  subpoena  on  every  witness. 

To  the  Attorney. 

For  the  trial  of  every  cause,  two  dollars. 

26.  Every  person  summoned  as  a  juror  or  subpoenaed  as  a  witness,  who  shall 
not  appear,  or  appearing,  shall  refuse  to  serve  or  to  give  evidence  in  any  prose- 
cution instituted  by  virtue  of  this  act,  shall  forfeit  and  pay  for  every  such  default 
or  refusal,  unless  some  reasonable  cause  be  assigned,  such  fine  not  exceeding  five 
dollars  nor  less  than  one  dollar  in  the  case  of  a  juror,  and  not  exceeding  twenty 
dollars  nor  less  than  five  in  the  case  of  a  witness,  as  the  said  justice  shall  think 
proper  to  impose ;  and  such  justice  is  hereby  authorized  and  required  to  issue 
an  Execution  directed  to  any  constable  of  the  said  county,  to  levy  the  same  of 
the  goods  and  chattels  of  the  offender;  which  fine  when  recovered,  shall  be 
applied  by  the  said  justice  to  the  use  of  the  said  county. 


NOTES. 

The  complaint  filed  with  the  justice  must  set  forth  the  estate  of  the  complainant  in  the 
premises,  and  in  what  township  they  are  situate;  but  the  title  cannot  be  inquired  into,  nor 
can  the  defendant  be  permitted  to  prove  that  the  estate  of  complainant  is  not  such  as  he  has 
alleged.     Penn.  108.     2  South.  849.     4  Hal.  37.     7  Hal.  199. 

Where  two  defendants  hold  parcels  of  the  land  in  severalty,  a  joint  action  cannot  be 
brought.  2  South.  818.  If  there  are  two  defendants,  both  must  be  proved  guilty;  there 
cannot  be  a  verdict  of  guilty  against  one,  and  not  guilty  against  the  other.  7  Hal.  129. 
3  Gr.  38. 

''The  lands  of  S.  B.  situate  in  the  township  of  W.  in  the  county  of  M,"  is  a  sufficient 
description  of  lands  in  the  complaint.     1  South.  125. 

The  costs  are  to  be  trebled  and  judgment  given  for  the  amount.  Penn.  340.  2  South. 
216. 

If  the  jury  render  a  verdict  of  guilty,  the  justice  should  enter  his  judgment  to  the  effect 
following:  "  Therefore  it  is  considered  and  I  do  adjudge  that  the  said  defendant  is  convicted 
of  the  forcible  entry  and  detainer  (or  unlawful  detainer)  by  the  said  plaintiff  complained  of, 
and  that  the  said  plaintiff  be  restored  to  the  possession  of  his  land  aforesaid,  being  (describe 
it  as  in  the  complaint')  and  then  a  judgment  for  the  costs.     Penn.  661,  688.     2  South.  818. 

The  complainant  in  a  case  of  forcible  entry  and  detainer  must  have  a  possession  in  law 
or  fact,  a  right  of  possession  under  a  deed  or  will  is  not  sufficient.  This  proceeding  can 
only  be  maintained  by  the  tenant,  who  was  in  actual  possession  of  the  premises  at  the  time 
of  the  injury  committed,  and  cannot  be  maintained  by  the  landlord.  2  South.  216.  3  Hal. 
48.     3  Gr.  247. 

*Xotice  to  deliver  possession  is  not  necessary  in  a  case  of  forcible  entry  and  detainer; 
J  it  is  only  necessary  in  cases  of  unlawful  detainer,  where  the  tenant  holds  over. 
Penn.  341. 

The  demand  and  notice  in  writing  for  the  delivery  of  the  possession,  required  in  cases  of 
unlawful  detainer,  must  be  made  before  the  commencement  of  the  suit.     3  Hal.  308 

The  sheriff  may  lawfully  return  a  panel  of  twenty-four  jurymen.  6  Hal.  87.  The  jury 
are  to  be  paid  25  cents  and  not  by  the  day.     3  Gr.  32. 

A  purchaser  from  the  landlord,  who  has  not  been  acknowledged  by  the  tenant,  cannot 
dispossess  the  tenant  by  proceeding  for  an  unlawful  detainer,  because  he  cannot  be  admitted 
to  prove  his  title.     3  Gr.  30. 

Proof  that  defendant  went  into  possession  under  the  tenant  of  plaintiff  and  against  plain- 
tiff's consent,  and  that  when  the  term  was  expired,  a  demand  and  notice  in  writing  for  the 
delivery  of  the  possession  was  made,  is  sufficient  to  entitle  plaintiff  to  recover  in  unlawful 
detainer;  and  defendant  cannot  defend  himself  by  showing  that  the  plaintiff  had  no  estate 
in  the  premises.     7  Hal.  199. 

In  a  case  of  forcible  entry  and  detainer,  there  must  be  proof  of  force,  menaces  or  threats, 
or  such  circumstances  as  tend  to  excite  fear  or  apprehension  of  danger.  Proof  that  defend- 
ant took  down  a  fence  put  up  by  complainant  and  worked  a  quarry,  and  when  warned  off 
refused  to  go,  but  made  no  threats,  and  there  was  no  proof  of  any  purpose  of  intimidation 
or  circumstances  to  infer  it  from,  is  not  sufficient.  Lut  where  the  party's  agent  said  "he 
hoped  there  would  be  no  difficulty,  but  he  was  bound  to  say  he  must  take  possession,"  this 
may  be  sufficient  to  justify  the  jury  in  finding  a  forcible  entry.  The  threats  need  not  be 
bofsterous.     7  Hal.  202,  266.     1  Gr.  13.     3  Gr.  247. 

The  justice  must  enter  on  his  docket  copies  of  the  complaint,  summons  and  venire  of  the 
sheriff 's  panel  and  return.     He  ought  also  to  record  the  defendant's  plea  and  state  that  the 
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complaint  was  read  and  that  the  jury  were  sworn  in  the  manner  directed  by  the  act,  nnd 
state  minutely  all  t he  proceedings.  He  is  bound  t<»  charge  the  jury  upon  points  of  law  that 
arise  and  ore  material  and  pertinent  to  the  case.      7  Hal.  186.      1  Gr.  806.      :''  Gr.  32. 

Any  evidence,  the  object  of  which  is  to  show  a  title  in  defendant,  as  for  instance  the  pur- 
chase of  a  right  of  dower  in  the  premises,  is  inadmissible.      3  Gr.  244. 

After  the  jury  are  empannelled,  the  justice  may  select  a  constable  to  take  charge  of  them 
while  they  deliberate.     »i  Hal.  313. 

An  indictment  for  forcible  entry  and  detainer  is  good.  3  Harr.  200.  The  complaint 
should  state  that  the  complainant  was  in  possession  of  the  premises.  2  Har.  167.  Merely 
slating  the  premises  as  the  messuage  or  dwelling-house  is  too  loose  and  uncertain.  1  Harr. 
321.  The  form  in  Ewing's  Justice  is  sufficient.  Spen.  605.  (The  form  in  Elmer's  Forms 
is  the  same  )     1  Zab.  074. 

The  demand  and  notice  may  be  served  before  the  expiration  of  the  tenancy,  and  may  be 
included  in  the  ordinary  notice  to  quit.     Spen.  605. 

The  summons  need  not  be  returnable  1">  days  after  the  date.  Complaint,  "that  he  was 
possessed  as  tenant  for  years  of  a  leasehold  estate  not  ended,"  is  sufficient.  What  sufficient 
force  ;  and  what  a  sufficient  charge  to  the  jury.     1  Zab.  423. 

Technical  nicety  is  not  required.  If  defendant  appears  and  allows  part  of  the  jury  to  be 
sworn  without  objection,  he  cannot  afterwards  object  to  a  defect  in  the  service  or  return  of 
the  summons.  It  is  not  cause  for  reversal,  that  the  justice  omits  to  state  that  objections 
were  made  to  the  evidence.     3  Zab.  338. 

The  defendant  cannot  set  up  that  the  complainant's  title  is  not  such  as  he  has  set  forth 
in  his  complaint.     3  Zab.  111. 
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Bonds,  judgments,  conveyances,  &c,  |  Deed  of  gift  of  goods,  when  to  be  void,          1 

made  to  hinder  or  defraud  ere-  I  Estates  by  parol,  not  in  writing,  when 

ditors,  to  be  void,  2                 to  be  estates  at  will,                              9 

to  defraud  purchasers,  void,  3    Leases  for  three  years  good  without 

penalty  on  parties  making  them,  4                 writing,                                                    9 

Conveyances  with  clause  of  revocation,  [ not  to  be  granted  or  assigned  but 

when  to  be  void,  5  j              by  writing,                                             10 

bona  fide,  not  to  be  affected,  6    Trusts,  declarations  of,  to  be  in  writing,        11 

Common  recoveries,  not  affected,  7  i act  not  to  affect  trusts  by  impli- 

Contracts  and  agreements,  what  are  not  cation,                                                     12 

available  unless  in  writing,  14  l assignments  of,  to  be  in  writing,         13 

for  sale  of  goods,  when  there  must  i  Writing,  what  contracts  must  be  in,      14,  15 

be  earnest  money  paid  or  a  writing,  15  I 

[See  Collusive  Judgments."} 

An  Act  for  the  prevention  of  frauds  and  perjuries.     Passed  the  26th  of  November,  1794. 

(R.  S.  499.) 

1.  Every  deed  of  gift,  and  conveyance  of  goods  and  chattels,  made  or  to  be 
made,  in  trust  to  the  use  of  the  person  or  persons,  making  the  same  deed  of  gift 
or  conveyance,  shall  be,  and  hereby  is  declared  to  be  void  and  of  no  effect. 

2.  And  for  the  avoiding  and  abolishing  of  all  feigned,  covinous,  and  fraudulent 
feoffments,  gifts,  grants,  alienations,  conveyances,  bonds,  suits,  judgments,  and 
executions,  as  well  of  lands  and  tenements,  as  of  goods  and  chattels,  which  have 
been  and  are  devised  and  contrived  of  malice,  fraud,  covin,  collusion,  or  guile,  to 
the  end,  purpose  and  intent,  to  delay,  hinder  or  defraud  creditors,  and  others,  of 
their  just  and  lawful  actions,  suits,  debts,  accounts,  damages,  penalties,  forfeitures, 
and  demands,  not  only  to  the  let  or  hindrance  of  the  due  course  and  execution 
of  law  and  justice,  but  also  to  the  overthrow  of  all  true  and  plain  dealing,  agree- 
ments, bargains,  contracts  and  traffic  between  man  and  man,  without  which,  no 
commonwealth  or  civil  society  can  be  maintained  or  continued :  All  and  every 
feoffment,  gift,  grant,  alienation,  bargain  and  conveyance  of  lands,  tenements, 
hereditaments,  goods  and  chattels,  or  any  of  them,  or  of  any  lease,  rent,  common, 
or  other  profit  or  charge  out  of  the  same  lands,  tenements,  hereditaments,  goods 
and  chattels,  or  any  of  them,  by  writing  or  otherwise,  and  all  and  every  bond, 
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suit,  judgment  and  execution,  at  any  time  heretofore  had  or  made,  or  hereafter 
to  be  had  or  made,  to  or  for  any  intent  or  purpose  before  declared  and  expressed, 
shall  be  deemed  and  taken,  (only  as  against  that  person  or  those  persons,  his, 
her,  or  their  heirs,  successors,  executors,  administrators,  and  assigns,  and  every 
of  them,  whose  actions,  suits,  debts,  accounts,  damages,  penalties,  forfeitures  and 
demands,  by  such  guileful,  covinous,  or  fraudulent  devices,  and  practices,  as 
aforesaid,  are  or  shall,  or  may  be  in  anywise,  disturbed,  hindered,  or  defeated), 
to  be  clearly  and  utterly  void,  frustrate,  and  of  no  effect ;  any  pretence,  color, 
feigned  consideration,  expressing  of  use,  or  any  other  matter  or  thing  to  the 
contrary  notwithstanding. 

3.  And  for  as  much  as  not  only  this  state,  but  divers  of  the  citizens  thereof, 
and  bodies  politic  and  corporate,  after  conveyances  obtained  or  to  be  obtained, 
and  purchases  made  or  to  be  made,  of  lands,  tenements,  leases,  estates  and  here- 
ditaments, for  money,  or  other  good  considerations,  may  have,  incur,  and  receive 
great  loss  and  prejudice,  by  reason  of  fraudulent  aud  covinous  conveyances, 
estates,  gifts,  grants,  charges  and  limitations  of  uses  heretofore  made,  or  hereafter 
to  be  made,  of,  in,  or  out  of  the  lands,  tenements  or  hereditaments,  so  purchased, 
or  to  be  purchased;  which  said  gifts,  grants,  charges,  estates,  uses  and  convey- 
ances, were  or  hereafter  shall  be  meant  and  intended  by  the  parties,  who  so  make 
the  same,  to  be  fraudulent  and  covinous,  of  purpose  and  intent  to  deceive  such  as 
have  purchased,  or  shall  purchase  the  same ;  or  else  by  the  secret  intent  of  the 
parties,  the  same  to  be  to  their  own  proper  use,  and  at  their  free  disposal,  colored, 
*sn^l  *nevertheless,  by  a  feigned  countenance  and  show  of  words  and  sentences, 

J  as  though  the  same  were  made  bona  fide,  for  good  causes,  and  upon  just  and 
lawful  considerations;  for  remedy  of  which  inconveniences,  and  for  the  avoiding 
of  such  fraudulent,  feigned  and  covinous  conveyances,  gifts,  grants,  charges,  uses 
and  estates,  and  for  the  maintenance  of  upright  and  just  dealing,  in  the  purchas- 
ing of  lands,  tenements  and  hereditaments ;  all  and  every  conveyance,  grant, 
charge,  lease,  estate,  incumbrance  and  limitation  of  use  or  uses  of,  iu,  or  out  of 
any  lands,  tenements,  or  hereditaments  whatsoever,  at  any  time  heretofore  had  or 
made,  or  hereafter  to  be  had  or  made,  for  the  intent  and  purpose  to  defraud  and 
deceive  such  person  or  persons,  bodies  politic  or  corporate,  as  have  purchased, 
or  shall  hereafter  purchase,  any  estate  of  inheritance,  or  for  life  or  lives,  year  or 
years,  of  or  in  the  same  lands,  tenements  or  hereditaments,  or  any  part  or  parcel 
thereof,  so  before  conveyed,  granted,  leased,  charged,  incumbered  or  limited  in 
use,  or  to  defraud  and  deceive  such  as  have  or  shall  purchase  any  rent,  profit  or 
commodity,  in  or  out  of  the  same,  or  any  part  thereof,  shall  be  deemed  and  taken 
(only  as  against  the  person  and  persons,  bodies  politic  and  corporate,  his,  her, 
and  their  heirs,  successors,  executors,  administrators  and  assigns,  and  against  all 
and  every  other  person  and  persons,  lawfully  having  or  claiming  by,  from  or 
under  them,  or  any  of  them,  who  have  purchased,  or  shall  hereafter  so  purchase, 
for  money,  or  other  good  consideration,  the  same  lands,  tenements  or  heredita- 
ments, or  any  part  or  parcel  thereof,  or  any  rent,  profit  or  commodity,  in  or  out 
of  the  same)  to  be  utterly  void,  frustrate,  and  of  no  effect ;  any  pretence,  color, 
feigned  consideration,  or  expressing  of  any  use  or  uses,  to  the  contrary  notwith- 
standing. 

4.  All  and  every  the  parties  to  such  feigued,  covinous  and  fraudulent  feoff- 
ment, gift,  grant,  alienation,  bargain,  lease,  charge,  conveyance,  bonds,  suits, 
judgments,  executions,  and  other  things  before  expressed,  or  being  privy  to  and 
knowing  of  the  same,  or  any  of  them,  who,  at  any  time  hereafter,  shall  wittingly 
and  willingly  put  in  use,  avow,  maintain,  justify  or  defend  the  same,  or  any  of 
them,  as  true,  simple,  and  done,  had  or  made,  bona  fide,  and  upon  good  consid- 
eration, or  shall  alien  aud  assign  any  the  lands,  tenements,  goods,  leases,  or  other 
things  before  mentioned,  to  him,  her  or  them  conveyed  as  aforesaid,  or  any  part 
thereof,  shall  incur  the  penalty  and  forfeiture  of  one  year's  value  of  the  said 
lands,  tenements  and  hereditaments,  leases,  rents,  commons  or  other  profits,  of 
or  out  of  the  same,  and  the  whole  value  of  the  said  goods  and  chattels,  and  also 
so  much  money  as  is  or  shall  be  contained  in  any  such  covinous  and  feigned  bond; 
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the  one  moiety  whereof  to  be  to  the  state,  and  the  other  moiety  to  the  party  or 
parties  grieved  by  such  feigned  and  fraudulent  feoffment,  x'rtt,  grant,  alienation, 
bargain,  conveyance,  bonds,  suits,  judgments,  executions,  leases,  rents,  commons, 
profits,  charges,  and  other  things*  aforesaid;  to  be  recovered  in  any  court  of 
record  by  action  of  debt,  bill,  plaint  or  information. 

5.  If  any  person  or  persons  have  made,  or  hereafter  shall  make,  any  convey- 
ance, gift,  grant,  demise,  charge,  limitation  of  use  or  uses,  or  assurance  of,  in, 
or  out  of  any  lands,  tenements  or  hereditaments,  with  any  clause,  provision,  arti- 
cle or  condition  of  revocation,  determination  or  alteration,  at  his,  her,  or  their 
will  or  pleasure,  of  such  conveyance  or  assurance,  gift,  grant,  limitation  of  use  or 
uses,  or  estates,  of,  in,  or  out  of  the  said  lands,  tenements  or  hereditaments,  or  of, 
in,  or  out  of  any  part  or  parcel  of  them,  contained  or  mentioned  in  any  writing, 
deed  or  indenture  ;  and  after  such  conveyance,  gift,  grant,  demise,  charge,  limita- 
tion of  use  or  uses,  or  assurance  so  made  or  had,  shall  or  do  bargain,  sell,  demise, 
grant,  convey  or  charge  the  same  lands,  tenements  or  hereditaments,  or  any  part 
or  parcel  thereof,  to  any  person  or  persons,  bodies  politic  and  corporate,  for 
money,  or  other  good  consideration,  paid  or  given  (the  said  first  conveyance, 
assurance,  gift,  grant,  demise,  charge  or  limitation,  not  by  him,  her  or  them  re- 
voked, made  void,  or  altered,  according  to  the  power  and  authority  reserved  or 
expressed  unto  him,  her  or  them,  in  or  by  the  said  secret  conveyance,  assurance, 
gift  or  grant),  then  the  said  former  conveyance,  gift,  grant,  demise,  charge,  limi- 
tation of  use  or  uses,  or  assurance,  as  touching  the  said  lands,  tenements  or 
hereditaments,  so  after  bargained,  sold,  demised,  granted,  conveyed  or  charged, 
against  the  said  ^bargainees,  vendees,  lessees,  grantees,  and  every  of  them,  r^.. 
their  heirs,  successors,  executors,  administrators  and  assigns,  and  against  L 

all  and  every  person  or  persons,  who  have  or  claim,  or  shall  or  may  lawfully  have 
or  claim  any  thing,  by,  from  or  under  them,  or  any  of  them,  shall  be  deemed, 
taken,  and  adjudged  to  be  void,  frustrate,  and  of  no  effect,  by  virtue  and  force  of 
this  act. 

6.  This  act,  or  any  thing  therein  contained,  shall  not  extend  to,  or  be  con- 
strued to  impeach,  defeat,  make  void  or  frustrate,  any  conveyance,  assignment  of 
lease,  assurance,  grant,  charge,  lease,  estate,  interest  or  limitation  of  use  or  uses, 
of,  in,  to,  or  out  of  any  lands,  tenements  or  hereditaments,  goods  or  chattels,  at 
any  time  heretofore  had  or  made,  or  hereafter  to  be  had  or  made,  upon  or  for 
good  consideration,  and  bona  fide,  to  any  person  or  persons,  bodies  politic  or 
corporate,  not  having,  at  the  time  of  such  conveyance  or  assurance  to  him,  her 
or  them  made,  any  manner  of  notice  or  knowledge  of  such  covin,  fraud  or  col- 
lusion, as  is  aforesaid;  and  also  that  no  lawful  mortgage  made,  or  to  be  made, 
bona  fide,  and  without  fraud  or  covin,  and  upon  good  consideration,  shall  be  im- 
peached or  impaired,  by  force  of  this  act;  but  every  such  mortgage  shall  stand 
in  like  force  and  effect,  as  the  same  should  have  done  if  this  act  had  never  been 
made ;  any  thing  before  in  this  act  to  the  contrary  notwithstanding. 

7.  And  whereas  sundry  common  recoveries  of  lands,  tenements  and  heredita- 
ments, have  heretofore  been  had,  and  hereafter  may  be  had,  against  a  tenant  in 
tail,  or  other  tenant  of  the  freehold,  the  reversion  or  remainder  or  the  right  of 
the  reversion  or  remainder  then  being  in  some  other  person  or  persons ;  Every 
such  common  recovery  heretofore  had,  and  hereafter  to  be  had,  of  any  lands, 
tenements  or  hereditaments,  shall,  as  touching  such  person  or  persons,  who  then 
had  any  reversion  or  remainder,  or  right  of  reversion  or  remainder,  and  against 
the  heirs  of  every  of  them,  stand,  remain  and  be  of  such  like  force  and  effect, 
and  of  no  other,  as  the  same  should  have  been,  if  this  act  had  never  been  made. 
(See  Conveyances,  5G.) 

8.  This  act,  or  any  thing  hereinbefore  contained,  shall  not  extend  to  make 
void  any  estate  or  conveyance,  by  reason  whereof,  any  person  or  persons  shall 
use  any  voucher  in  any  writ  of  formedon,  now  depending,  or  hereafter  to  be 
depending;  but  that  all  aud  every  such  voucher  and  vouchers,  in  any  writ  of 
formedon,  shall  stand,  and  be  in  like  force  and  effect,  as  if  this  act  had  never 
been  made. 
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9.  And  for  the  prevention  of  many  fraudulent  practices,  which  are  commonly 
endeavored  to  be  upheld  by  perjury  and  subornation  of  perjury :  All  leases, 
estates,  interests  of  freehold  or  terms  of  years,  or  any  uncertain  interests  of,  in, 
to,  or  out  of  any  messuages,  lands,  tenements  or  hereditaments,  made  or  created, 
or  hereafter  to  be  made  or  created,  by  livery  and  seizin  only,  or  by  parol,  and  not 
put  in  writing,  and  signed  by  the  parties  so  making  or  creating  the  same,  or 
their  agents  thereunto  lawfully  authorized  by  writing,  shall  have  the  force  and 
effect  of  leases,  or  estates  at  will  only,  and  shall  not,  either  in  law  or  equity,  be 
deemed  or  taken  to  have  any  other  or  greater  force  or  effect ;  any  consideration 
for  making  any  such  parol  leases  or  estates,  or  any  former  law  or  usage  to  the 
contrary  notwithstanding;  except,  nevertheless,  all  leases,  not  exceeding  the 
term  of  three  years  from  the  making  thereof,  whereupon  the  rent  reserved  to 
the  landlord,  during  such  term,  shall  amount  to  two  third  parts,  at  the  least,  of 
the  full  improved  value  of  the  thing  demised. 

10.  No  leases,  estates  or  interests,  or  term  or  terms  of  year  or  years,  or  any 
uncertain  interest  of,  in,  to,  or  out  of  any  messuages,  lands,  tenements  or  heredita- 
ments, shall,  at  any  time  hereafter,  be  assigned,  granted  or  surrendered,  unless  it 
be  by  deed  or  note  in  writing,  signed  by  the  party  so  assigning,  granting  or 
surrendering  the  same,  or  his,  her,  or  their  agent  or  agents,  thereunto  lawfully 
authorized  by  writing,  or  by  act  and  operation  of  law. 

11.  All  declarations  or  creations  of  trusts  or  confidences  of  any  lands,  tene- 
ments or  hereditaments,  shall  be  manifested  and  proved  by  some  writing,  signed 
by  the  party,  who  is  or  shall  be  by  law  enabled  to  declare  such  trust,  or  by  his 
or  her  last  will  in  writing,  or  else  they  shall  be  utterly  void  and  of  no  effect:  but 
all  declarations  or  creations  of  uses,  trusts  or  confidences  of  any  fines,  or  common 
*3nKT  Recoveries  of  any  lands,  tenements,  or  hereditaments,  manifested  and 

*J  proved,  or  which  hereafter  shall  be  manifested  and  proved,  by  any  deed 
already  made,  or  hereafter  to  be  made,  by  the  party,  who  is  or  shall  be  by  law 
enabled  to  declare  such  uses  or  trusts,  after  the  levying  or  suffering  of  any  such 
fines  or  recoveries,  are  and  shall  be  as  good  and  effectual  in  law,  as  if  this  clause 
of  this  act  had  never  been  made. 

12.  Where  any  conveyance  hath  been,  or  shall  be  made  of  any  lands,  tene- 
ments or  hereditaments,  by  which  a  trust  or  confidence  shall  or  may  arise  or 
result  by  implication  or  construction  of  law,  or  be  transferred  or  extinguished  by 
act  or  operation  of  law,  then  and  in  every  such  case,  such  trust  or  confidence 
shall  be  of  the  like  force  and  effect,  as  the  same  would  have  been,  if  this  act  had 
not  been  made. 

13.  All  grants  and  assignments  of  any  trust  or  confidence  shall  likewise  be  in 
writing,  signed  by  the  party  granting  or  assigning  the  same,  or  by  his  or  her  last 
will  in  writing,  or  else  shall  likewise  be  utterly  void  and  of  no  effect. 

14.  No  action  shall  be  brought,  whereby  to  charge  any  executor  or  adminis- 
trator, upon  any  special  promise,  to  answer  damages  out  of  his  own  estate  ;  or 
whereby  to  charge  the  defendant,  upon  any  special  promise,  to  answer  for  the 
debt,  default  or  miscarriages  of  another  person  ;  or  to  charge  any  person,  upon 
any  agreement  made  upon  consideration  of  marriage  ;  or  upon  any  contract  or 
sale  of  lands,  tenements  or  hereditaments,  or  any  interest  in  or  concerning  them  ; 
or  upon  any  agreement  that  is  not  to  be  performed  within  the  space  of  one  year 
from  the  making  thereof,  unless  the  agreement  upon  which  such  action  shall  be 
brought,  or  some  memorandum  or  note  thereof,  shall  be  in  writing,  and  signed 
by  the  party  to  be  charged  therewith,  or  some  other  person  thereunto  by  him  or 
her  lawfully  authorized. 

15.  No  contract  for  the  sale  of  any  goods,  wares  and  merchandise,  for  the 
price  of  thirty  dollars  and  upwards,  shall  be  allowed  to  be  good,  except  the 
buyer  shall  accept  part  of  the  goods  so  sold,  and  actually  receive  the  same,  or 
give  something  in  earnest  to  bind  the  bargain,  or  in  part  of  payment,  or  that 
some  note  or  memorandum  in  writing  of  the  said  bargain  be  made  and  signed  by 
the  parties  to  be  charged  by  such  contract,  or  their  agents,  thereunto  lawfully 
authorized. 
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NOTES. 

Fraud  in  obtaining  a  bond,  note,  &c,  may  be  pleaded  or  given  in  evidence,  as  a  good  bar 
to  the  suit.     Coxe  178,  182.     See  4  Hal.  181 . 

Fraud  must  be  proved,  not  presumed.  What  is  evidence  of  fraud  is  a  question  of  law. 
2  Gr.  213,  217. 

A  suppression  of  the  truth  or  the  suggestion  of  a  falsehood,  whereby  the  party  is  circum- 
vented or  deceived,  may  make  a  contract  fraudulent  and  void.     Sax.  347. 

In  cases  of  fraudulent  transfers  or  assignments  to  hinder  creditors,  a  court  of  equity  will 
decree  the  conveyance  to  be  void  and  the  property  bound  by  the  judgment  and  execution. 
Sax.  299. 

If  the  sheriff  and  the  purchaser  at  his  sale,  act  fraudulently  in  the  disposal  of  property, 
such  sale  is  absolutely  void.  If  the  sheriff  alone  act  fraudulently,  an  innocent  purchaser 
ought  not  to  be  prejudiced.     Coxe  39. 

A  deed  made  to  delay  or  defeat  creditors,  or  without  a  good  consideration,  although  void 
as  regards  creditors,  and  liable  to  be  set  aside  by  them,  yet  is  good  as  between  the  parties 
themselves.     2  Hal.  02,  17:!. 

A  bill  of  sale  is  not  fraudulent,  because  made  by  a  debtor,  before  taking  the  benefit  of  the 
insolvent  laws  (and  before  his  arrest)  with  a  view  to  prefer  one  bona  fide  creditor  to  others. 
2  South.  738. 

A  contract  which  contravenes  the  policy  of  a  statute,  as  where  one  agreed  to  pay  a  sum 
of  money  to  another  on  condition  that  he  would  not  offer  proposals  to  carry  the  U.  S.  mail, 
is  fraudulent  and  void.     5  Hal.  87. 

A  note  given  by  an  insolvent  debtor  to  two  of  his  creditors,  in  consideration  of  their  with- 
drawing their  opposition  to  his  discharge,  is  void.     4  Hal.  352. 

A  note  or  sealed  hill,  to  pay  $1000,  provided  he  was  not  lawfully  married  in  six  months, 
is  void.     2  South.  756. 

In  consequence  of  the  above  statute,  Sec.  ix.,  an  estate  of  freehold  can  only  be  conveyed 
by  a  deed  under  seal ;  but  a  lease  for  more  than  three  years,  in  writing,  is  good  without  a 
seal,  and  such  a  lease  can  be  assigned  or  surrendered  only  by  writing.     3  Gr.  116. 

An  agreement  in  writing  not  executed,  may  before  breach,  be  discharged,  abandoned  or 
^rescinded  by  a  subsequent  verbal  agreement,  which  verbal  agreement  may  in  such   t^oaq 
a  case  be  proved;    but  a  lease  once  executed,  though  not   under  seal,  cannot  be  *• 
defeated  or  altered  by  a  subsequent  verbal  agreement.     6  Hal.  174.     3  Gr.  116. 

A  promise  to  pay  the  debt  of  another  must  be  in  writing,  and  parol  testimony  to  prove 
such  a  promise  is  therefore  inadmissible.  Penn.  5,  98.  2  South.  491.  See  1  South.  149, 
219. 

Where  A.  being  indebted  to  B.,  gave  him  an  order  on  C.  for  certain  goods,  and  C.  having 
the  goods  in  his  possession,  and  also  having  a  claim  against  A.  agreed  verbally  with  B.  that 
he  would  sell  the  goods  and  divide  the  money,  this  promise  of  A.  is  not  within  the  above 
statute ;  he  is  bound  by  it.     6  Hal   78. 

A  contract  for  the  sale  of  goods  for  more  than  thirty  dollars,  and  no  delivery  or  earnest 
money  paid,  and  not  made  in  writing,  cannot  be  recovered  on ;  as  where  one  bargained  for 
a  pair  of  oxen  at  so  much  per  hundred,  but  paid  nothing,  and  afterwards  demanded  delivery 
of  them,  which  was  refused,  he  can  recover  no  damages.     3  Gr.  252. 

In  an  action  upon  a  promise  to  answer  for  the  debt  of  another,  the  memorandum  need  not 
contain  a  statement  of  the  consideration  in  express  terms;  if  the  consideration  can  be 
inferred  from  the  whole  tenor  of  the  writing,  it  is  sufficient.  The  consideration  is  sufficient, 
if  it  moves  from  the  original  debtor.     Spen.  337. 

An  executed  contract  under  seal,  cannot  be  disaffirmed  at  law,  on  the  ground  of  fraudulent 
misrepresentations.  Fraud,  or  the  failure  of  consideration,  cannot  be  inquired  into  at  law; 
the  only  inquiry  there  as  to  fraud,  is  in  the  execution  of  the  instrument.  1  Zab.  18.  Id. 
704. 

When  a  joint  contract  is  proved  by  two  parties  to  sell  and  deliver  corn  owned  by  them  in 
severalty,  and  one  of  them  delivers  part  of  his  parcel,  this  is  a  sufficient  part  delivery  to 
comply  with  the  statute.     2  Zab.  525. 

A  parol  demise  for  a  longer  term  than  three  years  is  void  under  the  statute,  as  a  lease  for 
a  term,  but  it  operates  as  a  demise  from  year  to  year.     3  Zab.  111. 

Where  a  contract  is  made  in  New  Jersey  to  deliver  goods  in  Philadelphia,  where  there  is 
no  statute  like  the  above  (15),  and  an  action  is  brought  in  New  Jersey,  the  statute  is  a  bar. 
4  Zab. 

An  action  upon  a  parol  agreement  made  in  France,  where  there  is  no  such  statute,  not 
to  be  performed  within  a  year,  held  not  maintainable  in  England.  This  part  of  the  statute 
held  to  relate  to  the  remedy.     Leroux  v.  Brown,  14  E.  L.  &  E»->R.  247. 

Although  an  action  cannot  be  brought  on  a  contract  withi^i  the  statute  not  in  writing, 
such  a  contract  may  be  set  up  as  a  defence. 

The  statute  requiring  declarations  of  trust  to  be  in  writing  does  not  extend  to  trusts  of 
personalty.     1  Hal.  C.  R.  26. 

The  general  implication  that  where  A.  pays  the  purchase  money,  and  the  deed  is  made  to 
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B.,a  trust  will  result  in  behalf  of  A.,  will  not  apply  to  a  case  where  A.  had  previously  exe- 
cuted a  deed  for  the  same  land  to  B.,  although  it  was  a  voluntary  deed.    4  Hal.  C.  R.  891. 

Fraud  in  the  consideration  of  a  contract  cannot  be  set.  up  as  a  defence  in  a  court  of  law. 
1  Dutch.  482.     3  Dutch.  209. 

A  sale  to  delay  creditors  held  void.     2  Dutch.  22. 

A  verbal  promise  to  pay  the  debt  of  another  founded  upon  a  new  consideration,  and  which 
gives  to  the  promissor  a  benefit  which  he  would  not  have  otherwise  enjoyed,  is  valid  and 
binding.  Where  there  is  a  sale  of  goods,  the  test  question  is  whether  credit  was  given  to 
the  person  to  whom  they  were  given;  two  persons  cannot  be  severally  liable  as  principal 
debtors  for  the  same  debt;   the  surety  must  contract  in  writing.     3  Dutch.  371,  440. 

Fraud  in  delaying  creditors,  is  where  there  is  an  actual  or  legal  fraud  on  the  part  of  the 
grantor  ;  creditors  cannot  interfere  to  set  aside  a  sale  for  fraud  on  the  part  of  the  purchaser 
as  against  the  seller,  if  the  title  has  passed.     3  Dutch.  110. 
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An  act  relative  to  the  propertv  of  the  unincorporated  society  of  Friends  in  this  state. 
Passed  the  11th  of  February,  1836.     (Pam.  76.)     (R.  S.  782.) 

1.  The  rights,  estates,  property  and  privileges  of  the  members  of  the  unincor- 
porated society  of  Friends,  in  this  state,  shall  not  be  hurt,  endamaged,  or  in  any 
way  affected,  by  the  division,  secession,  or  separation,  which  has  occurred  in  the 
said  society,  and  that  the  rights,  estate,  property  and  privileges  of  the  members 
of  the  unincorporated  society  of  Friends,  in  this  state,  shall  be  held  and  enjoyed 
according  to  the  constitution  and  laws  of  this  state. 

2.  The  division,  secession  or  separation,  now  existing  in  the  said  unincorpo- 
rated society  of  Friends,  in  this  state,  on  conscientious  grounds,  where  both  par- 
ties profess  to  adhere  to  the  faith,  system  of  discipline,  constitution  and  govern- 
ment of  the  said  society,  when  in  unity,  the  personal  estate  of  whatever  kind,  of 
the  said  society,  held  or  possessed  by  said  society,  when  in  unity,  or  by  any  other 
person  or  persons,  body  politic  or  corporate,  for  or  to  its  use,  or  in  any  way  in 
trust  for  them,  shall  be  divided  between  the  parties,  in  such  division,  secession  or 
separation,  equally  and  ratably,  in  proportion  to  the  number  of  members  of  the 
said  society  who  have  joined  or  attached  themselves  to  either  of  the  said  parties, 
in  such  division,  secession  or  separation,  in  the  same  manner  as  if  they  had  been 
equal  partners  in  the  said  personal  estate  ;  and  in  case  the  said  members  of  the 
said  society  cannot,  in  such  division,  secession,  or  separation,  agree  on  the  divi- 
*qfjq-i  slon  °f  *the  said  personal  estate  of  the  said  society,  by  them  possessed 

-■  when  in  unity,  that  then  and  in  such  case,  it  shall  and  may  be  lawful  for 
any  member  or  members  of  either  party,  for  and  in  behalf  of  himself  and  them- 
selves, and  his  and  their  associates  in  such  division,  secession,  or  separation,  to 
exhibit  a  bill  in  chancery  against  any  member  or  members  of  the  other  party  in 
such  division,  secession  or  separation,  and  their  associates,  for  a  division  of  such 
personal  estate  so  held  or  possessed  by  the  said  society,  when  in  unity,  in  the  same 
manner  as  if  they  were  partners  ;  and  thereupon  the  same  proceedings  may  be 
had,  and  relief  given,  and  decree  made,  as  in  justice  and  equity,  and  according 
to  the  course  and  practice  of  the  court  of  chancery,  ought  to  be  made  ;  always 
having  regard  to  the  relative  number  of  the  members  belonging  to  the  said  par- 
ties in  such  division,  secession  or  separation,  and  the  continuance  and  preserva- 
tion of  the  same  trusts,  uses  and  purposes,  upon  and  for  which  such  personal 
estate  was  theretofore  held  and  possessed  ;  and  that  the  members  of  the  said  party 
in  such  division,  secession,  or  separation,  to  whom  the  same,  or  any  part  thereof, 
shall  be  decreed,  shall  hold  the  same  upon  the  same  trusts,  and  for  the  same  uses 
and  purposes,  so  far  as  regards  the  members  of  the  said  society,  connected  with 
them  in  the  said  division,  secession,  or  separation,  as  the  same  was  held  by  the 
said  society  when  in  unity. 

3.  In  case  of  any  division,  secession,  or  separation,  now  existing  in  the  said 
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unincorporated  society  of  Friends  in  this  state,  on  conscientious  grounds,  where 
both  parties  profess  to  adhere  to  the  faith,  system  of  discipline,  constitution  and 
government  of  the  said  society  when  in  unity,  that  then  and  in  such  case,  the 
real  estate,  of  whatsoever  kind  (except  burial  grounds)  of  the  said  society,  held, 
possessed  or  owned  by  the  said  society  when  in  unity,  or  by  any  other  person  or 
persons,  body  politic  or  corporate,  for  or  to  its  use,  or  in  trust  for  them,  shall  be 
divided  between  the  parties  in  such  division,  secession,  or  separation,  equally  and 
ratably,  in  proportion  to  the  number  of  members  of  the  said  society,  who  have 
joined  or  attached  themselves  to  either  of  the  said  parties,  in  such  division,  seces- 
sion, or  separation,  in  the  same  manner  as  if  they  were  tenants  in  common  of  the 
said  real  estate  ;  and  in  case  the  said  members  of  the  said  society  cannot  on  such 
division,  secession  or  separation,  agree  on  the  division  or  partition  of  the  said  real 
estate,  so  as  aforesaid  held,  possessed,  or  owned  by  them  when  in  unity,  that 
then  and  in  such  case,  it  shall  and  may  be  lawful  for  any  member  or  members  of 
either  party,  for  and  in  behalf  of  himself  and  themselves,  and  their  associates,  in 
such  division,  secession  or  separation,  to  exhibit  his  or  their  bill  in  the  court  of 
chancery,  against  any  member  or  members  of  the  other  party,  in  such  division, 
secession  or  separation,  and  their  associates,  for  a  division  or  partition  of  such 
real  estate,  so  held,  possessed  or  owned  by  the  said  society  when  in  unity,  in  the 
same  manner  as  if  the  members  of  the  said  society  were  tenants  in  common  of  the 
said  real  estate  ;  or  in  case  that  the  said  real  estate  is  so  circumstanced,  that 
division  or  partition  thereof  cannot  be  made  without  great  prejudice  to  the  owners, 
for  a  sale  thereof  or  a  decree,  that  the  same  may  be  held  and  owned  by  the  one 
party,  on  their  paying  to  the  other  their  proportion  of  the  value  thereof,  to  be 
ascertained  according  to  the  course  and  practice  of  the  said  court,  as  to  the  said 
court  shall  appear  equitable  and  just ;  and  thereupon,  the  same  proceedings  may 
be  had  and  relief  given  and  decree  made,  as  in  justice  and  equity,  and  according 
to  the  course  and  practice  of  the  court  of  chancery,  ought  to  be  made,  always 
having  regard  to  the  relative  number  of  members  belonging  to  said  parties  in 
such  division,  and  the  continuance  and  preservation  of  the  same  trusts,  uses,  and 
purposes  upon,  or  for  which  such  real  estate  was  theretofore  held,  possessed  or 
owned ;  and  the  members  of  the  party  in  such  division,  secession  or  separation, 
to  whom  the  said  real  estate,  or  any  part  thereof,  or  the  proceeds  of  the  sale 
thereof,  shall  be  decreed,  shall  hold,  possess  and  enjoy  the  same,  upon  the  same 
trusts  and  the  same  uses  and  purposes,  so  far  as  regards  the  members  of  the  said 
society  connected  with  them  in  such  division,  secession  or  separation,  as  the  same 
was  held,  possessed  or  owned  by  the  said  society  when  in  unity. 

4.  The  burial  ground  or  grounds  of  the  said  society  when  in  unity,  shall  for 
ever  remain  free  and  common  for  the  burial  of  the  members  of  either  party,  and 
*their  descendants,  the  same  as  if  no  such  division,  secession  or  separa-  r*oin 
tion  had  been  made.  *- 

5.  The  said  complainant  or  complainants  in  any  such  bill  of  complaint,  shall 
make  his  or  their  affirmation,  to  be  annexed  to  the  said  bill  of  complaint,  that 
the  division,  secession  or  separation  stated  in  the  said  bill,  so  far  as  respects  the 
said  complainant  or  complainants,  was  made  on  conscientious  grounds,  and  not 
for  the  purpose  of  appropriating  the  real  or  personal  estate  of  the  said  society 
of  Friends  to  any  other  trusts,  uses  or  purposes  than  thos.e  originally  intended  in 
its  creation,  or  to  destroy  the  faith,  constitution,  system  of  discipline,  and  govern- 
ment of  such  association,  but  in  truth  and  good  faith,  for  the  causes  set  forth  in 
such  bill  of  complaint,  and  that  it  shall  not  be  necessary  to  name  all  the  parties 
associated  with  the  complainants  or  defendants  in  the  said  bill,  but  that  it  shall 
be  sufficient  to  designate  them  as  the  associates  of  the  said  respective  parties, 
and  that  a  copy  of  the  subpoena  issued  in  the  said  cause  shall  be  served  upon  the 
clerk  of  the  said  society  or  meeting  with  whom  the  defendant  or  defendants  in 
said  cause  may  be  connected  or  acting,  together  with  a  copy  of  the  said  bill,  at 
least  ten  days  before  the  returning  thereof,  or  left  at  his  residence  ;  and  that  any 
of  the  members  of  the  said  society  may  appear  and  defend  the  said  suit ;  and  if 
in  the  course  of  the  said  proceedings,  it  should  become  expedient  to  ascertain 
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the  number  of  members  of  the  said  society,  connected  with  the  said  parties 
respectively,  any  member  thereof  shall  be  under  the  age  of  twenty-one  years, 
such  infant  shall  be  counted  with  the  party  to  which  his  or  her  father  belongs,  if 
he  is  living,  and  if  not,  to  that  which  his  or  her  mother,  if  living,  belongs,  and  if 
she  also  be  dead,  with  the  party  to  which  his  or  her  guardian  belongs. 
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Decoys  for  ducks,  &c, 
Deer  hunting,  how  prohibited, 
Ducks  and  geese,  killing  of, 
Game,  season  for  killing, 
Guns,  when  not  to  be  carried, 
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2  to  9 

12-14 

9,  10 

1 


Guns,  loaded,  not  to  be  set, 
Non-residents,  remedy  against, 
Season  for  killing, 
Trnps,  how  not  to  be  set, 
Trespassing  with  guns,  penalty, 


6.  8 

11 

9,  10 


[See  Animals.^ 


An  Act  for  the  preservation  of  deer  and  other  game,  and  to  prevent  trespassing  with  guns. 
Approved  April  16,  1846.     (R.  S.  12.) 

1.  If  any  person  or  persons  shall  carry  any  gun  on  any  land  not  his  own,  and 
for  which  the  owner  pays  taxes,  or  is  in  his  lawful  possession,  unless  he  hath 
license  or  permission  in  writing  from  the  owner  or  owners  or  legal  possessor, 
every  such  person  so  offending,  and  convicted  thereof,  either  upon  the  view  of 
any  justice  of  the  peace  within  this  state,  or  by  the  oath  or  affirmation  of  one  or 
more  witnesses,  before  any  justice  of  the  peace  of  either  of  the  counties,  cities,  or 
towns  corporate  of  this  state,  in  which  the  offender  or  offenders  may  be  taken  or 
reside,  he  or  they  shall,  for  every  such  offence,  forfeit  and  pay  to  the  owner  of 
the  soil  or  his  tenant  in  possession  the  sum  of  five  dollars,  with  costs  of  suit ; 
which  forfeiture  shall  and  may  be  sued  for  and  recovered  by  the  owner' of  the 
soil  or  tenant  in  possession  before  any  justice  of  the  peace  in  this  state,  for  the 
use  of  such  owner  or  tenant  in  possession.     (See  18.) 

2.  If  any  person  shall  hunt  or  watch  for  deer  with  a  gun,  or  set  in  any  dog  or 
dogs  to  drive  deer  or  any  other  game,  on  any  lands  not  his  own,  and  for  which 
the  owner  or  possessor  pays  taxes,  or  is  in  his  lawful  possession,  unless  he  hath 
license  or  permission  in  writing  from  such  owner  or  owners,  or  legal  possessor, 
every  such  person  so  offending,  and  being  convicted  thereof  in  manner  aforesaid, 
shall  for  every  such  offence  forfeit  and  pay  to  the  owner  of  the  soil  or  tenant  in 

n  possession  *the  sum  of  five  dollars,  with  costs  of  suit:  Provided,  that 
-I  nothing  herein  contained  shall  be  construed  to  prevent  any  person  carry- 
ing a  gun  upon  the  highway  in  this  state. 

3.  If  the  person  or  persons  offending  against  this  act  be  non-residents  of  this 
state,  he  or  they  shall  forfeit  and  pay  for  every  such  offence  fifteen  dollars,  and 
shall  forfeit  his  or  their  gun  or  guns  to  any  person  or  persons  who  shall  inform 
and  prosecute  the  same  to  effect,  before  any  justice  of  the  peace  in  any  county  of 
this  state,  wherein  the  offender  or  offenders  may  be  taken  or  apprehended. 

4.  And,  for  the  better  and  more  effectual  conviction  of  offenders  against  this 
act,  be  it  enacted,  That  any  and  every  person  or  persons  in  whose  custody  shall 
be  found,  or  who  shall  expose  to  sale,  any  green  deer-skins  or  fresh  venison  killed 
at  any  time  after  the  first  day  of  January,  and  before  the  first  day  of  September 
aforesaid,  and  shall  be  thereof  convicted  by  the  oath  or  affirmation  of  one  or  more 
credible  witnesses,  shall  be  deemed  guilty  of  offending  against  this  act,  and  be 
subjected  to  the  penalties  of  killing  deer  out  of  season. 

5.  If  any  person  or  persons  within  this  state  shall  set  any  trap,  or  other  device 
whatsoever,  larger  than  what  is  usually  and  commonly  set  for  foxes  and  muskrats, 
such  person  setting  such  trap  or  other  device  shall  pay  the  sum  of  fifteen  dollars, 
and  forfeit  the  trap  or  other  device,  and  shall  also  be  liable  to  make  good  all 
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damages  any  person  shall  sustain  by  setting  such  trap  or  other  device;  and  the 
owner  of  such  trap  or  other  device,  or  person  to  whom  it  was  lent,  shall  be 
esteemed  the  setter  thereof,  unless  it  shall  be  proved  on  oath  or  affirmation  what 
other  person  set  the  same,  or  that  such  trap  or  other  device  was  lost  by  said 
owner  or  person  to  whom  it  was  lent,  and  absolutely  out  of  his  power;  and  that 
the  said  trap  or  other  device  shall  be  broken  and  destroyed  in  the  view  and  pre- 
sence of  the  justice  of  the  peace  before  whom  they  are  brought. 

6.  If  any  person  or  persons  within  this  state  shall  set  any  loaded  gun  in  such 
manner  as  that  the  same  shall  be  intended  to  go  off  or  discharge  itself,  or  be  dis- 
charged by  any  string,  rope,  or  other  contrivance,  such  person  or  persons  shall 
forfeit  and  pay  the  sum  of  twenty  dollars,  to  be  recovered  by  action  of  debt  by 
any  person  who  shall  sue  for  the  same,  and  on  non-payment  thereof,  shall  be  com- 
mitted to  the  common  jail  of  the  county  for  six  months. 

7.  Nothing  in  this  law  shall  be  construed  to  extend  to  restrain  the  owners  of 
parks  or  of  tame  deer  from  killing,  hunting,  or  driving  their  own  deer. 

8.  If  any  person  or  persous  within  this  state  shall  watch  with  a  gun  on  any 
unenclosed  land  within  two  hundred  yards  of  any  road  or  path,  in  the  night-time, 
whether  the  said  road  is  laid  out  by  law  or  not,  or  shall  stand  or  station  him  or 
themselves  upon  or  within  two  hundred  yards  of  any  road  as  aforesaid,  for  shoot- 
ing at  deer  driven  by  dogs,  he  or  they  so  offending  shall  on  conviction  forfeit  and 
pay  the  sum  of  fifteen  dollars  for  every  such  offence,  to  be  recovered  by  action  of 
debt  as  aforesaid,  and  pay  all  damages. 

9.  If  any  person  or  persons  shall  kill,  destroy,  hunt,  or  take  any  doe,  buck, 
fawn,  or  any  sort  of  deer  whatsoever,  at  any  other  time  or  season,  except  only 
between  the  [last  day  of  August  and  the  second  day  of  January]  yearly  and  every 
year,  he,  she,  or  they  so  offending  shall  forfeit  and  pay  the  sum  of  twenty  dollars 
for  each  and  every  such  offence,  to  be  sued  for  and  recovered  with  costs  of  suit, 
in  an  action  of  debt,  by  any  person,  before  any  justice  of  the  peace  of  the  county 
wherein  such  offence  shall  have  been  committed;  one  half  of  the  forfeit  money 
shall  be  for  the  benefit  of  the  person  prosecuting  for  the  same,  and  the  remainder 
paid  to  the  collector  of  the  township  wherein  the  offence  shall  have  been  com- 
mitted, for  the  use  of  the  township.  (Altered  to  last  day  of  September,  and 
second  day  of  December,  by  supplement  of  1848,  Pam.  145.) 

10.  If  any  person  or  persons  shall  kill,  destroy,  or  take  any  partridge,  moor- 
fowl,  grouse,  quail,  or  rabbit,  except  only  between  the  first  day  of  November  and 
the  tenth  day  of  January,  yearly  and  every  year,  or  any  woodcock,  except  only 
between  the  fifth  day  of  July  and  the  first  of  January,  yearly  and  every  year,  he, 
she,  or  they  so  offending  shall  forfeit  and  pay,  for  every  partridge,  moorfowl, 
grouse,  quail,  rabbit,  or  woodcock,  one  dollar  for  each  and  every  offence,  to  be 
*sued  for  and  recovered  in  an  action  of  debt,  with  costs  of  suit,  by  any  per-  r*qi  9 
son  who  shall  sue  for  the  same ;  and  any  person  in  whose  hands  or  cus-  L 
tody  any  partridge,  moorfowl,  grouse,  quail,  rabbit,  or  woodcock  shall  be  found, 
that  shall  have  been  killed  contrary  to  the  provisions  of  this  act,  shall  be  deemed, 
taken,  and  adjudged  to  be  the  killer  and  destroyer  of  such  game,  and  liable  to  the 
penalties  aforesaid :  Provided  neve?iheless,  that  no  such  person  or  persons  shall 
be  prohibited  from  gunniug  on  his  or  their  own  land.     (See  15.) 

11.  If  any  person  or  persons  not  resident  in  this  state  shall  offend  against  any 
of  the  provisions  of  the  first  section  of  this  act,  it  shall  and  may  be  lawful  for  the 
owner  or  owners  of  the  said  lands,  or  the  possessor  or  possessors  thereof,  to 
apprehend  any  and  every  such  person  or  persons  so  offending,  and  take  him  or 
them  before  a  magistrate  as  soon  as  conveniently  may  be,  in  order  that  be  or  they 
may  be  dealt  with  according  to  lawr;  and  every  such  person  who  may  perform 
this  service  shall  be  entitled  to  the  same  assistance  and  protection,  and  subject 
to  the  same  restrictions  and  liabilities,  as  a  constable  would  be  on  the  same 
occasion. 

Supplement.     February  14,  1852.     (Pam.  38.) 

12.  Sec.  1.  It  shall  not  be  lawful  for  any  person,  hunting  or  gunning  after 
geese,  ducks,  brant,  aud  for  that  purpose  using  stools  or  decoy  geese,  ducks,  or 
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brant,  to  place  the  boat,  sneak-box,  or  other  floating  vessel  in  which  he  lies  in 
wait  to  kill  the  said  geese,  ducks,  and  brant,  at  a  distance  more  than  three  rods 
from  ice,  or  from  marsh,  or  meadow  bank,  or  heaped  sea- weed,  or  sand-bar  not 
covered  with  water  at  ordinary  high  tide. 

13.  Sec.  2.  It  shall  not  be  lawful  for  any  person,  with  intent  to  capture  or  kill 
geese,  ducks,  or  brant,  in  and  about  the  waters  aforesaid,  to  hunt  after  or  pursue 
them  with  a  light  at  night. 

14.  Sec.  3.  Every  person  offending  against  the  provisions  of  this  act  shall,  for 
each  offence,  forfeit  and  pay  the  sum  of  fifteen  dollars,  to  be  sued  for  and  recovered, 
with  costs,  in  an  action  of  debt  before  any  justice  of  the  peace  in  this  state,  by  any 
person  who  shall  sue  for  the  same. 

A  Supplement.     Approved  March  16,  1859.     (Pam.  405.) 

15.  Hereafter  if  any  person  or  persons  shall  kill,  destroy,  or  take  any  partridge, 
moorfowl,  grouse,  quail  or  rabbit,  except  only  between  the  first  day  of  Novem- 
ber and  the  first  day  of  January  yearly  and  every  year,  or  any  woodcock,  except 
only  between  the  6rst  day  of  September  and  the  first  day  of  January,  yearly  and 
every  year,  he,  she,  or  they,  so  offending,  shall  forfeit  and  pay  for  every  partridge, 
moorfowl,  grouse,  quail,  rabbit,  or  woodcock,  the  sum  of  five  dollars,  fur  each  and 
every  offence,  to  be  sued  for  and  recovered  in  an  action  of  debt,  with  costs  of  suit, 
by  any  person  who  shall  sue  for  the  same,  and  on  non-payment  thereof  shall  be 
committed  to  the  common  jail  of  the  county,  for  any  period  not  exceeding  sixty 
days,  and  until  the  fine  and  costs  are  paid;  and  any  person  in  whose  hands  or 
custody  any  partridge,  moorfowl,  grouse,  quail,  rabbit,  or  woodcock  shall  be 
found,  that  shall  have  been  killed  contrary  to  the  provisions  of  this  act,  shall  be 
deemed,  taken  and  adjudged  to  be  the  killer  and  destroyer  of  said  game,  and 
liable  to  the  penalties  aforesaid.     (See  IT.) 

A  Supplement,     Approved  March  23,  1859.     (Pam.  636.) 

16.  From  and  after  the  passage  of  this  act,  it  shall  not  be  lawful  for  any  per- 
son or  persons  to  kill,  capture  or  hunt  in  or  about  the  waters  of  Barnegat  bay, 
or  Mauasquan  river,  any  geese,  brant,  or  ducks  at  night,  that  is  to  say,  after 
sunset  or  before  daylight,  nor  shall  it  be  lawful  at  any  time  to  kill,  capture  or 
hunt  any  geese,  brant,  or  ducks  in  or  about  the  waters  aforesaid,  except  only 
between  the  fifteenth  day  of  October  and  the  fifteenth  day  of  April,  yearly  and 
every  year  hereafter. 

A  Supplement.     Approved  February  28,  1861. 

IT.  Hereafter  if  any  person  or  persons  shall  kill,  destroy  or  take  any  wood- 
cock, except  only  between  the  fifth  day  of  July  and  the  first  day  of  January, 
yearly  and  every  year,  he,  she  or  they  so  offending  shall  forfeit  and  pay  for  every 
woodcock,  the  sum  of  five  dollars  for  each  and  every  offence,  to  be  sued  for  and 
recovered  in  an  action  of  debt,  with  costs  of  suit,  by  any  person  who  shall  sue 
for  the  same,  and  on  non-payment  thereof,  shall  be  committed  to  the  common 
jail  of  the  county  for  any  period  not  exceeding  sixty  days,  and  until  the  fine  and 
costs  are  paid,  and  any  person  in  whose  hands  or  custody  any  woodcock  shall 
be  found,  that  shall  have  been  killed  contrary  to  the  provisions  of  this  act  shall 
be  deemed,  taken  and  adjudged  to  be  the  killer  and  destroyer  of  said  game,  and 
liable  to  the  penalties  aforesaid. 

2.  All  acts  and  parts  of  acts  inconsistent  with  the  provisions  of  this  act,  be 
and  the  same  are  hereby  repealed. 

An  Act  to  prevent  wilful  trespasses  upon  lands.    Approved  February  17, 1857.    (Pam.  161.) 

18.  If  any  person  or  persons  shall  unlawfully  enter  upon  any  lands  not  his 
own,  after  having  been  forbidden  so  to  do  by  the  owner  or  legal  possessor  of 
such  lands,  he  shall  forfeit  and  pay  for  each  offence  to  the  owner  of  said  lands  or 
his  or  her  tenant  in  possession,  the  sum  of  three  dollars,  to  be  sued  for  and  re- 
covered, with  costs,  in  an  action  of  debt,  before  any  justice  of  the  peace  in  this 
state. 
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[See  Inns  and  Taverns.] 
An  Act  to  prevent  gaming.     Passed  February  8,  1797.     (R.  S.  572.) 

1.  All  playing  at  cards,  dice  or  other  game,  with  one  or  more  die  or  dice,  or 
with  any  other  instrument,  engine  or  device,  in  the  nature  of  dice,  having  one  or 
more  figure  or  figures,  number  or  numbers  thereon,  or  at  billiards,  or  A.  B.  C.  or 
E.  0.  tables  or  other  tables,  or  at  tennis,  bowls  or  shuffle-board,  or  at  faro-bank, 
or  other  bank  of  the  like. kind,  under  any  denomination  whatever;  and  all  cock- 
fightings,  for  money,  goods,  chattels,  or  other  valuable  thing,  shall  be,  and  hereby 
*are  declared  to  be  offences  against  this  state,  and  the  authors,  parties,  r*qio 
players,  bettors,  wagerers,  contrivers,  and  abettors  in  and  of  the  same,  L 
shall  be  prosecuted  and  proceeded  against  by  indictment. 

2.  All  promises,  agreements,  notes,  bills,  bonds,  contracts,  judgments,  mort- 
gages or  other  securities  or  conveyances,  which  shall  be  made,  given,  granted, 
drawn,  entered  into,  or  executed  by  any  person  or  persons,  where  the  whole  or 
any  part  of  the  consideration  of  such  promises,  agreements,  notes,  bills,  bonds, 
contracts,  judgments,  mortgages,  or  other  securities  or  conveyances,  shall  be  for 
money,  goods,  chattels,  or  other  valuable  thing  or  things  whatsoever,  won,  laid, 
or  betted  at  cards,  dice,  billiards,  tables,  tennis,  bowls,  shuffle-board,  or  any  other 
game  or  games,  or  at  any  cock-fighting,  or  other  sport  or  pastime,  or  for  the 
reimbursing  or  repaying  any  money,  knowingly  lent  or  advanced  at  the  time  and 
place  of  such  play,  cock-fighting,  or  other  sport  or  pastime,  to  any  person  or 
persons  so  gaming,  laying  or  betting,  or  who  shall,  at  such  time  and  place,  so 
play,  lay,  or  bet,  shall  be  utterly  void  and  of  none  effect. 

3.  Any  conveyance,  or  lease  of  lands,  tenements,  or  hereditaments,  sold,  de- 
mised or  mortgaged,  or  any  sale,  mortgage,  or  other  transfer  of  personal  estate, 
to  any  person,  or  for  his  use,  to  satisfy  or  secure  money,  or  other  thing  by  him 
won  of,  or  lent  or  advanced  to,  the  seller,  lessor  or  mortgagor,  or  whereof 
money  or  other  thing,  so  won,  or  lent,  or  advanced,  shall  be  part  or  all  of  the 
consideration  money,  shall  enure  to  the  use  of  the  heirs  or  legal  representatives 
of  such  mortgagor,  lessor,  bargainor  or  vendor,  and  shall  vest  the  whole  estate 
and  interest  of  such  person  in  the  lands,  tenements,  or  hereditaments,  so  leased, 
mortgaged,  bargained,  or  sold,  and  in  the  personal  estate  so  sold,  mortgaged, 
or  otherwise  transferred,  to  all  intents  and  purposes,  in  the  heirs  or  legal  repre- 
sentatives of  such  lessor,  bargainor,  mortgagor,  or  vendor,  as  if  such  lessor, 
bargainor,  mortgagor,  or  vendor  had  died  intestate;  and  all  grants,  convey- 
ances, and  transfers,  to  be  made  for  preventing  of  such  lands,  tenements,  here- 
ditaments, or  personal  estate  from  coming  to,  or  devolving  upon  such  person  or 
persons,  hereby  intended  to  enjoy  the  same  as  aforesaid,  shall  be  deemed  fraudu- 
lent, void,  and  of  none  effect. 

4.  It  shall  and  may  be  lawful  for  any  person,  who  shall  lose  any  money,  goods, 
chattels,  or  other  valuable  thing,  by  playing  at  cards,  dice,  billiards,  tables,  tennis, 
bowls,  shuffle-board,  or  other  game  or  games,  or  by  betting  on  the  sides  or  hands 
of  such  as  do  play  at  any  game  or  games,  or  by  betting  at  cock-fighting,  or  other 
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sport  or  pastime,  and  shall  pay  or  deliver  the  same,  or  any  part  thereof  to  the 
winner  or  winners,  or  other  person  for  his  or  their  use,  or  on  his  or  their  behalf, 
to  sue  for  and  recover  the  money,  or  value  of  the  thing  or  things  so  lost  and  paid, 
or  delivered,  or  any  part  thereof  from  the  respective  winner  or  winners,  with 
costs  of  suit,  by  action  of  debt,  founded  on  this  act,  in  any  court  of  record  iu 
this  state  having  cognizance  thereof;  in  which  action  it  shall  be  sufficient  for 
the  plaintiff  or  plaintiffs  to  allege,  that  the  defendant  or  defendants  is  or  are 
indebted  to  the  plaintiff  or  plaintiffs  in  the  moneys  so  lost  and  paid,  or  to  the 
value  of  the  thing  or  things  so  lost  and  delivered,  for  so  much  money  had  and 
received  by  such  defendant  or  defendants,  to  the  plaintiff's  use,  whereby  an 
action  hath  accrued  to  the  plaintiff  or  plaintiffs,  according  to  the  form  of  this 
act,  without  setting  forth  the  special  matter :  Provided,  that  such  suit  shall  be 
instituted  within  six  calendar  months  after  losing  and  payment,  or  delivery  as 
aforesaid. 

5.  If  the  person  or  persons,  who  shall  lose  and  pay  such  money,  or  lose  and 
deliver  such  thing  or  things  as  aforesaid,  shall  not,  within  the  time  aforesaid, 
really  and  bona  fide,  and  without  covin  or  collusion,  sue,  and  with  effect  prose- 
cute for  the  money  or  other  thing  or  things  so  lost  and  paid,  or  delivered,  it 
shall  and  may  be  lawful  for  any  other  person  or  persons,  by  any  such  action  as 
aforesaid,  to  sue  for  and  recover  the  same,  with  costs  of  suit,  from  such  winner 
or  winners  as  aforesaid ;  the  one  moiety  thereof  to  the  use  of  the  person  or  per- 
sons suing  for  the  same,  and  the  other  moiety  to  the  us,e  of  the  state  :  Provided, 
that  such  suit  shall  be  instituted  within  six  calendar  months  from  and  after  the 
expiration  of  the  time  limited  in  the  preceding  section  for  the  loser  to  prosecute 
for  the  same. 

6.  Every  person  who,  by  virtue  of  this  act,  shall  or  may  be  liable  to  be  sued 
„,   .    -,  *for  moneys  or  other  things,  so  won  as  aforesaid,  shall  be  obliged  and 

■J  compellable  to  answer,  upon  oath  or  affirmation,  such  bill  or  bills  as  shall 
be  preferred  against  him  iu  a  court  of  equity,  for  discovering  the  money  or  other 
things  so  won  as  aforesaid. 

An  Act  for  suppressing  of  lotteries.     Revision — Approved  April  10,  1846.     (R.  S.  589.) 

7.  Sec.  1.  All  lotteries  for  money,  goods,  wares,  merchandise,  chattels,  lands, 
tenements,  hereditaments,  or  other  matters  or  things  whatsoever,  shall  be,  and 
hereby  are  adjudged  to  be  common  and  public  nuisances;  and  the  supreme 
court,  the  courts  of  oyer  and  terminer  and  general  jail  delivery,  and  the  courts 
of  general  cpiarter  sessions  of  the  peace,  shall  respectively  have  cognizance  of 
such  offences. 

8.  Sec.  2.  No  person  or  persons  shall,  within  this  state,  publicly  or  privately, 
erect,  set  up,  open,  make  or  draw  any  such  lottery  or  lotteries ;  and  every  per- 
son who  shall  offend  in  the  premises  shall  forfeit,  for  every  such  offence,  two 
thousand  dollars,  to  be  recovered  by  action  of  debt,  with  costs,  by  any  person 
who  will  sue  for  the  same,  in  any  court  of  record  having  cognizance  thereof; 
and  the  person  so  offending  shall  likewise  be  proceeded  against  by  way  of  in- 
dictment, as  is  directed  in  the  preceding  section ;  and  all  penalties  recovered 
under  this  act  shall  be  appropriated  to  the  use  of  the  county  in  which  the 
action  or  actions  for  the  recovery  thereof  shall  have  been  prosecuted ;  aud  in 
every  action  instituted  under  this  act,  the  inhabitants  of  the  county  where  the 
same  is  instituted  shall  be  competent  to  serve  as  jurors,  and  admitted  as  wit- 
nesses in  any  such  action,  notwithstanding  their  liability  to  taxation  or  being 
interested. 

9.  Sec.  3.  If  any  person  shall  give,  barter,  sell,  or  otherwise  dispose  of,  or 
offer  to  give,  barter,  sell,  or  otherwise  dispose  of,  any  ticket  or  tickets  iu  any 
lottery,  whether  erected,  set  up,  opened  or  made  in  this  state  or  elsewhere;  or 
if  any  person  shall  be  aiding  or  assisting  in  any  such  lottery,  by  printing, 
writing,  or  in  any  other  manner  publishing  an  account  thereof,  or  where  tickets 
may  be  had  or  obtained  in  the  same ;  or  if  any  person  shall  set  up,  show,  or 
expose  to  public  view,  any  scheme  or  schemes,  advertisement  or  advertisements, 
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of  or  concerning  such  lottery,  or  shall  permit  or  suffer  any  such  lottery  to  be 
drawn  in  or  on  his  or  her  house  or  land,  every  person  so  offending  shall,  for 
every  offence,  forfeit  and  pay  the  sum  of  thirty  dollars,  to  be  recovered  and 
applied  in  the  manner  prescribed  in  and  by  the  section  next  preceding. 

10.  Sec.  4.  Every  grant,  bargain,  sale,  conveyance,  or  transfer  of  any  goods, 
chattels,  lands,  tenements,  hereditaments  or  real  estate,  which  shall  be  made  in 
pursuance  of  any  such  lottery,  is  hereby  declared  to  be  invalid  and  void. 

11.  Sec.  5.  This  act  shall  not  extend  to,  or  affect,  any  lottery  which  shall 
be  established  by  or  under  the  authority  of  the  United  States,  or  which  has 
been  or  shall  be  established  by  or  under  the  authority  of  the  legislature  of  this 
state. 

A  Supplement.     Approved  March  24,  1852.     (Pam.  348.) 

12.  Sec.  1.  If  any  person  shall  give,  barter,  sell,  or  otherwise  dispose  of,  or 
offer  to  give,  barter,  sell,  or  otherwise  dispose  of,  any  ticket  or  tickets,  or  any 
share  or  interest  in  any  ticket  or  tickets,  in  any  lottery,  whether  erected,  set  up, 
opened,  or  made  in  this  state  or  elsewhere,  or  the  chance  or  chances  of  any  such 
ticket  or  tickets,  shall  be  deemed  guilty  of  a  misdemeanor,  and,  on  conviction, 
shall  be  punished  by  fine,  not  exceeding  one  hundred  dollars,  or  imprisonment 
at  hard  labor,  not  exceeding  one  year,  or  both. 

13.  Sec.  2.  If  any  person  or  persons  shall  issue  any  policy  of  insurance,  or 
insure  or  receive  any  consideration  for  insuring  for  or  against  the  drawing  of  any 
ticket  or  tickets,  number  or  numbers,  or  any  share  or  interest  in  any  ticket  or 
tickets,  in  any  lottery,  or  shall  receive  any  money,  goods,  or  thing  in  action,  in 
consideration  of  any  agreement  to  repay  any  sum  or  sums  of  money,  or  to  de- 
liver any  goods  or  thing  in  action,  if  any  ticket  or  tickets,  or  any  share  of  any 
ticket  or  tickets,  in  any  lottery,  shall  prove  fortunate  or  unfortunate,  or  shall  be 
drawn,  or  not  drawn  on  any  particular  day  or  in  any  particular  order,  or  shall 
promise  or  *agree  to  pay  any  sum  of  money,  or  deliver  any  goods  or  r*q]  = 
thing  in  action,  or  to  do  or  forbear  to  do  any  thing  for  the  benefit  of  any  L 
other  person  or  persons,  upon  any  event  or  contingency  dependant  on  the  draw- 
ing of  any  ticket  or  tickets,  or  any  share  of  any  ticket  or  tickets,  or  upon  the 
drawing  of  any  number  or  numbers  in  any  lottery,  shall  be  deemed  guilty  of  a 
misdemeanor,  and,  on  conviction,  shall  be  punished  by  fine,  not  exceeding  one 
hundred  dollars,  or  imprisonment  at  hard  labor,  not  exceeding  one  year,  or 
both. 

14.  Sec.  3.  It  shall  not  be  necessary,  upon  the  trial  of  any  indictment  under 
this  act,  to  prove  the  existence  of  any  lottery  in  which  any  ticket,  share,  or  part 
of  a  ticket  purports  to  have  been  issued,  or  the  actual  signing  of  any  such  ticket 
or  share,  nor  that  any  ticket,  share,  or  interest  was  signed  or  issued  by  the 
authority  of  any  manager,  or  of  any  person  assuming  to  have  authority  as  man- 
ager, or  the  existence  of  any  lottery  in  which  any  number  or  numbers  may  be 
charged  to  have  been  insured ;  but,  in  all  cases,  proof  of  the  sale,  furnishing, 
bartering,  or  procuring  of  any  ticket,  share,  or  interest  therein,  or  of  any  instru- 
ment purporting  to  be  a  ticket,  or  part  or  share  of  any  ticket,  shall  be  conclusive 
evidence  that  such  ticket,  share,  or  interest  was  signed  and  issued  according  to 
the  purport  thereof. 

15.  Sec.  4.  One  half  of  every  fine  inflicted  and  collected  under  any  of  the 
provisions  of  this  act  shall,  when  collected,  be  paid  to  the  person  giving  infor- 
mation, by  reason  of  which  a  conviction  shall  be  had. 

An  Act  to  prevent  horse-racing.     Approved  March  19,  1846.     (R.  S.  575.) 

16.  Sec.  1.  All  racing,  by  running,  pacing,  or  trotting  of  horses,  mares,  or 
geldings,  for  money  or  other  valuable  thing,  or  where  twenty  or.  more  persons  are 
assembled  together,  shall  be,  and  hereby  are  declared  to  be  offences  against  the 
state,  and  the  authors,  parties,  contrivers,  and  abettors  thereof,  and  all  and  every 
other  person  or  persons  concerned  therein,  either  directly  or  indirectly,  shall  be 
deemed  guilty  of  a  misdemeanor,  and  on  conviction  shall  be  punished  by  fine  not 
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exceeding  one  hundred  dollars,  or  imprisonment  not  exceeding  six  months,  or 
both,  at  the  discretion  of  the  court. 

IV.  Sec.  2.  If  any  person  shall  bet  or  wager  upon  the  running,  pacing,  or 
trotting  of  any  horses,  mares,  or  geldings,  or  shall  be  concerned  in  making  up 
auy  purse  for  any  such  running,  pacing,  or  trotting,  such  person  shall  be  deemed 
guilty  of  a  misdemeanor,  and  on  conviction  shall  be  punished  by  fine  not  exceed- 
ing one  hundred  dollars,  or  imprisonment  not  exceeding  six  months,  or  both,  at 
the  discretion  of  the  court. 

18.  Sec.  3.  If  any  person  shall  be  a  stakeholder  of  any  sum  of  money  or  other 
thing  betted,  staked,  or  wagered  upou  any  such  running,  pacing,  or  trotting,  or 
shall  cause  to  be  printed  or  set  up  any  paper  or  other  thing  notifying  or  adver- 
tising any  such  running,  pacing,  or  trotting,  or  shall  be  the  rider  of  any  horse, 
mare,  or  gelding  in  any  race,  of  either  running,  pacing,  or  trotting,  such  person 
shall  be  deemed  guilty  of  a  misdemeanor,  and  on  conviction  shall  be  punished  by 
fine  not  exceeding  one  hundred  dollars,  or  imprisonment  not  exceeding  six  months, 
or  both,  at  the  discretion  of  the  court. 

19.  Sec.  4.  If  any  person  shall  contribute  or  collect,  or  shall  ask  any  other 
person  to  contribute  or  collect,  any  money,  goods,  or  chattels,  to  make  up  a 
purse,  plate,  or  other  thing  to  be  run,  paced,  or  trotted  for  by  any  horse,  mare, 
or  gelding  at  any  place  in  this  state,  such  person  shall  be  deemed  guilty  of  a 
misdemeanor,  and  on  conviction  shall  be  punished  by  fine  not  exceeding  one 
hundred  dollars,  or  imprisonment  not  exceeding  six  months,  or  both,  at  the  dis- 
cretion of  the  court. 

20.  Sec.  5.  If  any  person  or  persons  shall  let  or  rent  his,  her,  or  their  land 
for  the  purpose  of  a  racecourse  for  the  running,  pacing,  or  trotting  any  horses, 
mares,  or  geldings,  or  shall  knowingly  suffer  any  such  running,  pacing,  or  trotting 
upon  lands  belonging  to  him,  her,  or  them,  or  of  which  he,  she,  or  they  may  be 
in  possession,  such  person  or  persons  shall  be  deemed  guilty  of  a  misdemeanor, 
and  on  conviction  shall  be  punished  by  fine  not  exceeding  one  thousand  dollars, 
or  imprisonment  not  exceeding  one  year,  or  both,  at  the  discretion  of  the  court. 

21.  Sec.  6.  All  wagers  or  bets  which  shall  be  laid,  betted,  or  made  on  the 
*q1fi-i  *runniug,  pacing,  or  trotting,  of  any  horses,  mares,  or  geldings,  and  all 

J  promises,  agreements,  notes,  bills,  bonds,  contracts,  judgments,  mortgages, 
or  other  securities  or  conveyances  which  shall  be  made,  given,  granted,  drawn, 
entered  into,  or  executed  by  any  person  or  persons,  when  the  whole  or  any  part 
of  the  consideration  thereof  shall  be  for  money,  goods,  chattels,  or  other  thing 
won,  laid,  or  betted  on  the  running,  pacing,  or  trotting  of  any  horses,  mares,  or 
geldings,  shall  be  utterly  void  and  of  no  effect. 

A  Supplement  to  an  "Act  to  prevent  gaming."     Approved  March  5,  1853.     (Pam.  326.) 

22.  The  opening  or  keeping  of  any  room  or  place  for  playing  at  billiards,  or 
A.  B.  C.  or  E.  0.  table  or  tables,  or  at  tennis,  bowls,  or  shuffle-board,  or  at  faro- 
bank,  or  other  bank  of  like  kind,  under  any  denomination  whatever,  or  for  play- 
ing at  nine-pins,  or  any  other  number  of  pins,  or  for  cock-fighting,  or  for  pistol- 
shooting,  either  for  money  or  without  money,  within  three  miles  of  the  main 
building  of  the  College  of  New  Jersey,  shall  be  and  hereby  are  declared  to  be 
offences  against  this  state;  and  the  owner,  tenant,  keeper,  or  attendant,  of  such 
room  or  place,  shall  be  prosecuted  and  proceeded  against  by  indictment,  and 
upon  conviction  shall  be  fined  in  a  sum  not  exceeding  two  hundred  dollars,  or  by 
imprisonment  for  a  period  not  exceeding  six  months,  or  both,  at  the  discretion 
of  the  court. 

A  Supplement.     Approved  February  16,  1854.     (Pam.  109.) 

23.  The  opening  or  keeping  of  any  room  or  place  for  playing  at  billiards,  or 
A.  B.  C.  or  E.  O.  table  or  tables,  or  at  tennis,  bowls,  or  shuftie-board,  or  at  faro- 
bank,  or  other  bank  of  like  kind,  under  any  denomination  whatever,  or  for  play- 
ing at  nine-pins  or  any  other  number  of  pins,  or  for  cock-fighting,  or  for  pistol- 
shooting,  either  for  money  or  without  money,  within  three  miles  of  the  main 
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building  of  "  Rutger's  College,"  in  New  Jersey,  shall  he  and  hereby  are  declared 
to  be  offences  against  this  state ;  and  the  owner,  tenant,  keeper,  or  attendant  of 
such  room  or  place,  shall  be  prosecuted  and  proceeded  against  by  indictment, 
and  upon  conviction  shall  be  fined  in  a  sura  not  exceeding  two  hundred  dollars, 
or  by  imprisonment  for  a  period  not  exceeding  six  months,  or  both,  at  the 
discretion  of  the  court. 


NOTES. 

The  holder  of  a  ticket  in  a  New  York  lottery,  having  sold  a  share  of  it  in  this  state,  and 
afterwards  receiving  a  sum  of  money  for  the  prize  drawn;  it  was  held  that  the  purchaser 
of  the  share  could  maintain  no  action  against  the  seller  for  his  proportion  of  the  prize 
money.     Penn.  887.     See  2  Or.  386. 

If  a  tract  of  land  be  divided  into  lots  of  unequal  value,  and  these  be  sold  to  a  number 
of  purchasers,  and  distributed  among  the  purchasers  by  drawing  or  lot,  and  a  deed  given 
to  each  purchaser  for  the  lot  drawn  by  him,  this  is  a  lottery,  and  the  deeds  are  void.  3 
Zab.  46-3.     4  Zab.  789. 


GUARDIANS. 


Absent  or  absconding  persons,  children  of,  9  I  Inventory  to  be  made,  3 

Accounts,  when  to  be  settled,  3    Lands,  how  sold,  6,  7,  8 

or  to  be  displaced,  4    Non-residents'  wards,  11 

Bond  to  be  given,  1,  2  I how  resident  guardians  discharged,    12 

additional  security,  when,  5    Timber,  how  sold,  6 

Father,  when  he  may  be  appointed,  10  |  Will-appointed  to  give  bond,  1 

[See  Accounts.     Chancery.     Dower.     Lunatics.    Orphans'  Courts.     Parti' 

Hon.      Waste.      Wills.'] 

An  Act  relative  to  guardians.     Revision — Approved  April  15,  1846.     (R.  S.  374.) 

1.  Every  guardian  appointed  by  last  will  and  testament  which  shall  be  legally 
proved  and  recorded,  shall,  before  he  exercises  any  authority  over  the  minor  or 
*his  estate,  appear  before  the  orphans'  court,  and  declare  his  acceptance  r^o-i* 
of  the  guardianship,  which  shall  be  recorded,  and  shall  give  bond,  with  L 
such  sureties  and  in  such  sum  as  the  said  court  may  approve  of  and  order,  for 
the  faithful  execution  of  his  office,  unless  it  is  otherwise  directed  by  the  testa- 
tor's will. 

2.  Every  court  or  other  competent  authority  appointing  a  guardian,  shall  take 
bond  of  him  with  good  sureties  and  in  sufficient  sum,  for  the  faithful  execution  of 
his  office. 

3.  Every  testamentary  guardian,  guardian  in  socage,  or  other  guardian,  shall, 
within  three  months  after  his  acceptance  of,  or  appointment  to  his  office,  deliver 
to  the  clerk  of  the  orphans'  court  an  inventory,  upon  oath,  of  all  the  estate,  real 
and  personal,  which  he  shall  have  received  or  taken  possession  of,  to  be  entered 
of  record  in  a  separate  book,  to  be  kept  by  the  said  clerk,  and  shall  exhibit  once 
in  every  year  or  oftener,  if  he  be  required,  accounts  of  the  produce  of  the  said 
estate,  of  the  sale  and  disposition  of  such  produce,  and  of  the  disbursements ; 
which  accounts  shall  be  examined  by  the  court,  or  by  such  person  or  persons  as 
they  shall  appoint,  and  being  found  and  certified,  or  reported  to  be  properly  and 
fairly  stated,  and  the  articles  thereof  to  be  supported  and  justified  by  the  vouchers, 
and  the  report,  in  case  of  a  reference  being  approved  and  confirmed  by  the  said 
court,  shall,  with  such  certificate  or  confirmation,  be  entered  of  record  in  the  book 
aforesaid;  and  if  any  article  of  such  accounts  be  at  anytime  afterwards  excepted 
to  by  the  ward  or  his  representative,  it  shall  be  incumbent  on  him  to  prove  or 
show  the  falsity  or  injustice  thereof,  unless  notice  on  his  behalf  shall  have  been 
given  at  the  time  of  passing  the  accounts,  that  such  article  would  be  excepted 
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to,  and  a  memorandum  of  that  notice  shall  have  been  entered  on  record,  or 
desired  to  be  entered.     (See  Orphans'  Courts,  54,  73.) 

4.  Any  guardian,  who  shall  not  deliver  in  such  inventory,  or  render  such 
account  as  aforesaid,  shall,  by  order  of  the  orphans'  court  to  which  he  is  amenable, 
be  summoned,  and  if  he  remain  in  default,  be  compelled  to  perform  his  duty  or 
be  displaced. 

5.  The  orphans'  court,  when  they  shall  at  any  time  know  or  have  cause  to 
suspect,  that  the  sureties  of  a  guardian  or  any  of  them  are  or  is  failing,  or  in 
dubious  circumstances,  may  recmire  and  compel  such  guardian  to  give  additional 
sureties  or  surety,  and  if  he  refuse  or  neglect  to  do  so,  may  displace  him. 

6.  If  the  personal  estate  and  rents  and  profits  of  the  real  estate  be  not  suffi- 
cient for  the  maintenance  and  education  of  the  ward,  the  orphans'  court  of  the 
proper  county,  on  full  investigation  thereof,  may,  from  time  to  time,  order  the 
guardian  to  sell  so  much  of  the  timber  growing  or  being  upon  the  lands  of  said 
ward,  or  such  parts  of  the  ward's  lands,  tenements,  hereditaments  and  real 
estate,  as  they  shall  direct  and  judge  adequate  for  his  or  her  maintenance  and 
education. 

7.  After  the  lands,  tenements,  hereditaments  and  real  estate  of  the  ward  so 
ordered  to  be  sold,  shall  be  sold,  the  guardian  shall  make  report  in  writing  of  his 
proceedings  thereon  to  the  next  stated  term  of  such  orphans'  court,  and  if  said 
court  shall  approve  of  such  sale,  it  shall  confirm  the  same  as  valid  and  effectual 
in  law,  and  shall  by  rule  of  court  direct  the  said  guardian  or  guardians  to  exe- 
cute good  and  sufficient  conveyances  in  the  law,  to  the  purchaser  or  purchasers 
for  the  tract  or  tracts  of  land  or  real  estate  so  sold ;  which  said  conveyances, 
duly  executed  as  aforesaid,  shall  vest  in  the  purchaser  or  purchasers  all  the 
estate  that  the  ward  was  seized  of  or  entitled  to  at  the  time  of  making  the  said 
order. 

8.  The  guardian  shall  make  a  deed  to  the  purchaser  for  the  lands,  tenements, 
hereditaments  and  real  estate  so  sold  ;  which  deed  shall  set  forth  that  it  was  made 
by  virtue  of  an  order  of  the  orphans'  court  of  the  county  in  which  the  sale  shall 
be  authorized,  the  term  of  the  court  in  which  it  was  granted,  and  the  date  of  the 
order. 

9.  If  any  citizen  of  this  state  has,  or  shall  hereafter  abscond  or  absent  him- 
self from  this  state  for  the  term  of  two  years,  leaving  in  this  state  any  child  or 
children  under  the  age  of  twenty-one  years,  without  any  competent  and  suitable 
provision  for  their  maintenance  and  education,  it  shall  and  may  be  lawful  for  the 
orphans'  court  of  the  county  where  such  child  or  children  reside,  on  application 

an  of  the  said  *child  or  children,  or  of  his,  her  or  their  next  of  kin,  to  ap- 
J  point  a  guardian  for  such  child  or  children  in  the  same  manner  as 
guardians  are  now  appointed  by  said  court,  and  to  vacate,  annul  and  revoke 
said  appointment  as  the  said  court  shall  see  occasion;  which  guardian  shall 
have  the  same  authority  over  the  said  child  or  children  as  guardians  have  in 
other  cases,  until  the  revocation  of  his  or  her  authority,  as  aforesaid,  notwith- 
standing any  right  or  claim  of  authority  of  the  said  parent ;  and  may  lawfully 
do  all  acts  for  the  maintenance  and  education  of  the  said  child  or  children,  and 
the  disposition  of  his  or  her  time  and  services  which  the  said  parent  could  law- 
fully do. 

10.  If  any  minor  or  minors  shall  become  seized  or  possessed  of,  or  entitled  to 
any  real  or  personal  estate  in  the  lifetime  of  the  father  of  such  minor  or  minors, 
it  shall  and  may  be  lawful  for  the  ordinary,  or  for  the  orphans'  court  of  the  county 
where  such  minor  or  minors  reside,  or  such  real  or  personal  estate  may  be,  to 
appoint  the  father  or  other  suitable  person  or  persons,  guardian  or  guardians  of 
the  estate  of  such  minor  or  minors. 

An  Act  respecting  the  estates  of  nonresident  wards.      Approved  March  2,  1847. 

[Pam.  143.) 

11.  Sec.  1.  In  all  cases  where  any  guardian  and  his  ward  may  both  be  non- 
residents of  this  state,  and  such  ward  may  be  entitled  to  property  of  any  descrip- 
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tion  in  this  state,  such  guardian,  on  producing  satisfactory  proof  to  the  ordinary 
or  orphans'  court  of  the  proper  county,  by  certificates  according  to  the  acts  of 
congress  in  such  cases,  that  lie  has  given  bond  and  security  in  the  state  in  which 
he  and  his  ward  reside,  in  double  the  amount  of  the  value  of  the  property,  as 
guardian,  and  it  is  found  that  a  removal  of  the  property  will  not  conflict  with 
the  terms  or  limitations  attending  the  right  by  which  the  ward  owns  the  same, 
then  any  such  guardian  may  demand  or  sue  for  and  remove  any  such  property 
to  the  place  of  residence  of  himself  and  ward. 

12.  Sec.  2.  When  such  nonresident  guardian  shall  produce  an  exemplification 
from  under  the  seal  of  the  office  (if  there  be  a  seal)  of  the  proper  court  in  the 
state  of  his  residence,  containing  all  the  entries  on  record  in  relation  to  his  ap- 
pointment and  giving  bond,  and  authenticated  as  required  by  the  act  of  congress 
as  aforesaid,  the  ordinary  or  orphans'  court  of  the  proper  county  in  this  state 
may  cause  suitable  orders  to  be  made  discharging  any  resident  guardian,  execu- 
tor, or  administrator,  and  authorizing  the  delivering  and  passing  over  of  such  pro- 
perty, and  also  requiring  receipts  to  be  passed  and  recorded,  if  deemed  advisa- 
ble :  Provided,  the  benefits  of  this  act  shall  not  be  extended  to  the  citizens  of 
any  state  in  which  a  similar  act  does  not  exist,  or  may  not  hereafter  be  passed : 
And  provided  also,  that  in  all  cases  thirty  days'  notice  shall  be  given  to  the 
resident  guardian,  executor,  or  administrator  of  the  intended  application  for  the 
order  of  removal ;  and  the  court  may  reject  the  application,  and  refuse  such 
order,  whenever  it  is  satisfied  that  it  is  for  the  interest  of  the  ward  that  such 
removal  shall  not  take  place.     (See  Orphans'  Courts,  87.) 


NOTES. 

The  legal  definition  of  an  orphan  is  a  fatherless  child.  The  Orphans'  Court  has  no  power 
to  appoint  a  guardian  for  a  minor  during  the  lifetime  of  the  father,  even  with  his  consent 
(except  as  prescribed  above  10). 

The  Orphans'  Court  cannot  divide  the  guardianship,  and  commit  the  property  to  one,  and 
the  person  to  another:  and  therefore  an  order  revoking  letters  of  guardianship,  so  far  as 
relates  to  the  person,  is  erroneous.     7  Hal.  97. 

Guardians  are  entitled  to  the  custody  of  the  person  of  the  ward,  and  may  take  him  or 
her  from  the  mother;  the  letters  will  be  considered  legal  until  set  aside.  But  the  writ  of 
habeas  corpus  is  not  the  proper  mode  of  proceeding,  where  the  ward  is  not  confined ;  the 
guardians  may  enforce  their  right  by  action.     2  South.  445. 

The  mother  is  entitled  to  be  appointed  guardian  of  her  infant  children,  unless  some 
strong  reasons  appear  to  the  contrary.  If  the  Orphans'  Court  assign  an  insufficient  reason 
for  the  appointment  of  another  person,  the  appointment  will  be  set  aside.  The  court 
should  appoint  the  next  of  kin,  unless  there  are  sufficient  objections  to  the  person.  Coxe, 
397. 

A  lease  made  by  a  guardian  is  voidable,  and  may  be  put  an  end  to  by  another  guardian 
*chosen  after  the  infant  has  attained  the  age  of  fourteen  years;  or  by  the  ward  after  r*oiq 
he  is  of  age ;  but  if  they  consent  to  it,  it  will  remain  good.     2  South.  460.     5  Hal.   <- 
133. 

Where  a  guardian  is  admitted  to  defend  for  an  infant  defendant,  the  judgment  must 
not  be  against  him,  but  against  the  infant.  And  if  an  infant  has  a  cause  of  action,  the 
suit  must  be  in  his  name,  and  the  guardian  or  next  friend  must  be  appointed,  on  the  return 
of  the  process,  to  carry  it  on  for  him.     Penn.  644,  656 

The  mother  and  next  of  kin  have  a  preference,  and  are  entitled  to  be  appointed  guardian 
of  minors  under  fourteen  ;  and  if  they  desire  it,  cannot  be  passed  by  without  some  satis- 
factory objection  made  and  sustained  before  the  court.     1  G.  C.  R.  78. 

Testamentary  guardians  are  entitled  in  preference  to  the  mother,  or  any  guardian 
appointed  by  the  court.  To  take  away  the  mother's  right,  it  must  clearly  appear  by  the 
will,  that  such  was  the  father's  intention.  Executors  may  have  power  by  a  will  to  take 
the  custody  of  children,  so  far  as  is  necessary  and  proper  to  educate  them.     2  G.  C.  K.  220. 

A  person  having  acted  and  accounted  as  guardian  cannot  deny  that  he  was  lawfully  ap- 
pointed. His  bond  is  only  collateral,  and  does  not  prevent  a  remedy  against  the  guardian 
alone.     1  Zab.  302. 

For  the  appointment  of  guardians,  and  when  they  are  to  file  inventory,  &c,  see  title 
Orphans'  Courts. 
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GUNPOWDER. 

An  Act  to  regulate  gunpowder  manufactories  and  magazines  within  this  state.     Passed  the 
7th  of  February,  1811.     (R.  S.  574.) 

1.  From  and  after  the  first  day  of  May  next,  no  person  or  persons  whatsoever, 
shall  be  permitted  within  this  state  to  erect  or  establish,  or  cause  to  be  erected 
or  established,  any  manufactory  which  shall  be  actually  employed  in  manufactur- 
ing gunpowder,  either  by  himself  or  any  other  person,  either  on  his  own  land  or 
the  land  of  another,  within  the  distance  of  a  quarter  of  a  mile  from  any  town 
or  village,  or  house  of  public  worship ;  or  within  the  distance  of  a  quarter  of  a 
mile  from  any  dwelling-house,  barn  or  out-house,  without  the  consent,  under 
hand  and  seal,  of  all  and  every,  the  owner  or  owners  of  such  dwelling-house, 
barn  or  out-house,  as  aforesaid;  and  any  person  so  offending  shall  be  guilty  of 
a  misdemeanor,  and  on  conviction  thereof  shall  be  fined  any  sum  not  exceeding 
two  thousand  dollars :  Provided,  nothing  in  this  section  shall  be  so  construed 
as  to  prevent  the  completing,  rebuilding  or  repairing  any  powder  mill  now  erected 
or  erecting  in  this  state  on  the  site  on  which  the  same  shall  be  now  erected  or 
erecting. 

2.  No  person  or  persons  hereafter  shall  be  permitted  to  erect  or  cause  to  be 
erected  any  powder  magazine  within  this  state,  either  upon  his  own  land  or  the 
land  of  any  other  person,  and  actually  deposit  gunpowder  therein,  within  the 
distance  of  half  a  mile  from  any  town  or  village,  house  of  public  worship, 
dwelling-house,  or  out-house.  And  any  person  so  offending  shall  be  guilty  of  a 
misdemeanor,  and  on  conviction  thereof  shall  be  fined  not  exceeding  the  sum  of 
two  thousand  dollars. 

Supplement.     Approved  February  22,  1850.     (Pam.  115.) 

3.  The  second  section  of  the  act  to  which  this  is  a  supplement,  be  so  modified 
as  to  allow  any  person  or  persons  to  erect  fire-proof  magazines  for  storing  not 
more  in  quantity  than  one  hundred  kegs  of  gunpowder,  of  twenty-five  pounds 
each,  at  any  one  time,  one  fourth  of  a  mile  from  any  town  or  village,  house  of 
public  worship,  dwelling-house,  or  out-house. 
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Chancellor  may  grant  the  writ,  10  |  Prisoners  not  to  be  removed,  9,  14 

Citizen,  when  not  to  be  sent  out  of  state,  11  '  Recognisance  may  be  taken,  3 

Informations,  not  allowed,  15  |  Sheriff  and  officers'  duty,  1,  3 

Justice  of  Supreme  Court  may  grant,  10  I  Suits,  when  to  be  brought,  12 

Penalty  on  officers  for  neglect  of,  5  j general  issue  may  be  pleaded,  18 

for  recommitting,  6  i  Writ,  how  served  and  returned,  1 

for  removing  prisoners,  9    marked  and  signed,  2 

for  refusing  writ,  10    how  granted  in  vacation,  3,  4 

Prisoners,  when  to  be  tried  or  discharged,  7    by  whom  granted,  10 

on  civil  suits,  not  to  have  writ,  8    when  not  to  issue,  8,  14,  1G 

in  cases  of  debt  may  have,  16  I 

[See  Infants.     Practice  of  Law.     Sheriffs.     Slaves.     Supreme  Court.'] 

An  Act  for  preventing  the  injury  of  illegal  confinement,  and  better  securing  the  liberty  of 
the  people.     Passed  the  11th  of  March,  1795.     (R.  S.  23.) 

1.  Whensoever  any  person  or  persons  shall  bring  any  habeas  corpus  directed 
to  any  sheriff,  jailer,  or  other  person  or  persons  whatsoever,  for  any  person  in 
his  or  their  custody,  and  the  said  writ  shall  be  served  upon  the  said  officer,  or 
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other  person  or  persons,  or  left  at  the  jail  or  prison  with  any  of  the  under  offi- 
cers, under  keepers,  or  deputy  of  the  said  officers  or  keepers,  the  said  officer  or 
officers,  his  or  their  under  officers,  under  keepers,  or  deputies,  or  other  person  or 
persons,  shall  within  three  days  after  the  service  thereof  as  aforesaid  (unless  the 
commitment  aforesaid  were  for  treason,  murder,  manslaughter,  sodomy,  rape, 
arson,  burglary,  robbery,  forgery,  or  larceny,  or  for  rescues,  or  voluntary  escapes 
iu  such  cases,  or  any  of  them,  plainly  and  specially  expressed  in  the  warrant  of 
commitment)  upon  payment  or  tender  of  the  charges  of  bringing  the  said  pris- 
oner, to  be  ascertained  by  the  judge  or  court  that  awarded  the  same,  and  endorsed 
upon  the  said  writ,  not  exceeding  twelve  cents  a  mile,  and  upon  security  given, 
by  his  own  bond,  to  pay  the  charges  of  carrying  back  the  prisoner,  if  he  shall 
be  remanded  by  the  court  or  judge,  to  which  he  shall  be  brought,  according  to 
the  true  intent  of  this  act,  and  that  he  will  not  make  any  escape  by  the  way, 
make  return  of  such  writ;  and  bring  or  cause  to  be  brought,  the  body  of  the 
party  so  committed  or  restrained  unto  or  before  the  chancellor  of  this  state  for 
the  time  being,  or  the  justices  of  the  supreme  court,  or  unto  or  before  such  of 
them,  before  whom  the  said  writ  is  made  returnable,  according  to  the  command 
thereof;  and  shall  then  likewise  certify  the  true  causes  of  his  detainer  or  impri- 
sonment; unless  the  commitment  of  the  said  party  be  in  a  place  beyond  the  dis- 
tance of  twenty  miles  from  the  place  or  places  where  such  chancellor,  court,  or 
justice  is  or  shall  be  residing ;  and  if  beyond  the  distance  of  twenty  miles,  and 
not  above  one  hundred  miles,  then  within  the  space  of  ten  days ;  and  if  beyond 
the  distance  of  one  hundred  miles,  then  within  the  space  of  twenty  days  after  such 
delivery  as  aforesaid,  and  not  longer. 

2.  And  to  the  intent,  that  no  sheriff,  jailer,  or  other  officer,  may  pretend 
ignorance  of  the  import  of  any  such  writ,  all  such  writs  shall  be  marked  in  this 
manner,  "By  the  statute,"  and  be  signed  by  the  person  who  awards  the  same. 

3.  If  any  person  or  persons  shall  be  or  stand  committed,  or  detained  as  afore- 
said, for  any  crime,  unless  for  treason,  murder,  manslaughter,  sodomy,  rape, 
arson,  burglary,  robbery,  forgery,  or  larceny,  or  for  rescues  of  voluntary  escapes, 
in  any  such  case,  plainly  and  specially  expressed  in  the  warrant  of  commitment, 
in  the  vacation  time,  and  out  of  term,  it  shall  and  may  be  lawful  to  and  for  the 
person  or  persons  so  committed  or  detained  (other  than  persons  convict,  or  in 
execution  by  legal  process),  or  any  one  on  his  or  their  behalf,  to  apply  or  com- 
plain to  the  chaucellor,  or  any  one  of  the  justices  of  the  supreme  court ;  and 
the  said  chancellor,  or  justices,  or  any  of  them,  upon  view  of  the  copy  or  copies 
of  the  warrant  or  warrants  of  commitment  and  detainer,  or  otherwise,  upon  oath 
or  affirmation  made,  *that  such  copy  or  copies  were  denied  to  be  given  r^o^i 
by  such  person  or  persons,  in  whose  custody  the  prisoner  or  prisoners  is    *- 

or  are  detained,  are  hereby  authorized  and  required,  upon  request  made  in  writ- 
ing by  such  person  or  persons,  or  any  person  on  his,  her,  or  their  behalf,  attested 
and  subscribed  by  two  witnesses,  who  were  present  at  the  delivery  of  the  same, 
to  award  and  grant  an  habeas  corpus  under  the  seal  of  such  court,  whereof  he 
shall  then  be  one  of  the  judges,  to  be  directed  to  the  officer  or  officers,  or  person 
or  persons,  in  whose  custody  the  party  so  committed  or  detained,  shall  be  return- 
able immediately  before  the  said  chancellor,  or  justice  of  the  said  supreme  court; 
and  upon  service  thereof  as  aforesaid,  the  officer  or  officers,  his  or  their  under 
officer  or  under  officers,  under  keeper  or  under  keepers,  or  their  deputy,  or  per- 
son or  persons,  in  whose  custody  the  party  is  so  committed  or  detained,  shall, 
within  the  times  respectively  before  limited,  bring  such  prisoner  or  prisoners 
before  the  said  chancellor,  or  justices  of  the  said  supreme  court,  or  one  of  them, 
before  whom  the  said  writ  is  made  returnable,  and  in  case  of  his  absence,  before 
any  other  of  them,  with  the  return  of  such  writ,  and  the  true  causes  of  the  com- 
mitment  and  detainer;  and  thereupon,  within  two  days  after  the  party  shall  be 
brought  before  him  or  them,  the  said  chancellor,  or  such  justice  of  the  supreme 
court,  before  whom  the  prisoner  shall  be  brought  as  aforesaid,  shall  discharge 
the  said  prisoner  from  his  imprisonment,  taking  his  or  their  recognisance,  with 
one  or  more  surety  or  sureties,  in  any  sum  according  to  his  or  their  discretion, 
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having  regard  to  the  quality  of  the  prisoner  and  nature  of  the  offence,  for  his 
or  their  appearance  in  the  supreme  court  the  term  following,  or  at  the  next  ses- 
sion of  oyer  and  terminer,  or  general  jail  delivery  of  and  for  such  county,  or 
place  where  the  commitment  was,  or  where  the  offence  was  committed,  or  in  such 
other  court,  where  the  said  offence  is  properly  cognizable,  as  the  case  shall  require, 
and  shall  then  certify  the  said  writ,  with  the  return  thereof,  and  the  said  recog- 
nisance or  recognisances,  into  the  said  court,  where  such  appearance  is  to  be 
made;  unless  it  shall  appear  to  the  said  chancellor,  or  justice  or  justices,  that 
the  party  so  committed  is  detained  upon  a  legal  process,  order,  or  warrant,  out 
of  some  court,  which  hath  jurisdiction  of  criminal  matters,  or  by  some  warrant 
signed  and  sealed  with  the  hand  and  seal  of  any  of  the  said  justices,  or  some 
justice  or  justices  of  the  peace,  for  such  matters  or  offences,  for  which,  by  law, 
the  prisoner  is  not  bailable. 

4.  If  any  person  shall  have  wilfully  neglected,  for  the  space  of  two  whole 
terms  after  his  or  her  imprisonment,  to  pray  an  habeas  corpus  for  his  or  her 
enlargement,  such  person,  so  wilfully  neglecting,  shall  not  have  any  habeas 
corpus  to  be  granted  in  vacation  time  in  pursuance  of  this  act. 

5.  If  any  officer  or  officers,  his  or  their  under  officer  or  under  officers,  under 
keeper  or  under  keepers,  or  deputy  or  other  person  or  persons,  shall  neglect  or 
refuse  to  make  the  returns  aforesaid,  or  to  bring  the  body  or  bodies,  of  the  pri- 
soner or  prisoners  according  to  the  command  of  the  said  writ,  within  the  respective 
times  aforesaid,  or  upon  demand  made  by  the  prisoner,  or  any  person  in  his 
behalf,  shall  refuse  to  deliver,  or,  within  the  space  of  six  hours  after  demand, 
shall  not  deliver  to  the  person  so  demanding,  a  true  copy  of  the  warrant  or  war- 
rants of  commitment  and  detainer  of  such  prisoner,  which  he  and  they  is  and 
are  hereby  required  to  deliver  accordingly,  all  and  every  of  the  head  jailers 
and  keepers  of  such  prisous,  and  such  other  person  or  persons,  in  whose  cus- 
tody the  prisoner  shall  be  detained,  shall,  for  the  first  offence,  forfeit  to  the 
prisoner  or  party  grieved  the  sura  of  three  hundred  dollars,  and  for  the  second 
offence  the  sura  of  six  hundred  dollars,  and  shall,  if  an  officer,  be,  and  is  hereby 
made  incapable  to  hold  or  execute  his  said  office ;  the  said  penalties  to  be  re- 
covered by  the  prisoner  or  party  grieved,  his  or  her  executors  or  administrators, 
against  such  offender,  his  executors  or  administrators,  by  any  action  of  debt, 
suit,  bill,  plaint,  or  information,  in  any  court  of  record,  wherein  no  privilege, 
injunction,  or  stay  of  prosecution  by  non  vult  ulterius  prosequi,  or  otherwise, 
shall  be  admitted  or  allowed,  or  any  more  than  one  imparlance ;  and  any  recovery 
or  judgment  at  the  suit  of  any  party  grieved,  shall  be  a  sufficient  conviction  for 
the  first  offence ;  and  any  after  recovery  or  judgment,  at  the  suit  of  a  party 
*     91  grieved,  for  any  offence,  after  the  first  judgment,  *shall  be  a  sufficient 

J  conviction  to  bring  the  officers,  or  person  or  persons,  within  the  said 
penalty  for  the  second  offence. 

6.  And  for  the  prevention  of  unjust  vexation  by  reiterated  commitments  for 
the  same  offence ;  no  person,  who  shall  be  delivered  or  set  at  large  upon  any 
habeas  corpus,  shall,  at  any  time  thereafter,  be  again  imprisoned  or  committed 
for  the  same  offence,  by  any  person  or  persons  whatsoever,  other  than  by  the 
legal  order  and  process  of  such  court,  wherein  he  or  she  shall  be  bound  by 
recognisance  to  appear,  or  other  court  having  jurisdiction  of  the  cause  ;  and  if 
any  other  person  or  persons  shall  knowingly,  contrary  to  this  act,  recommit  or 
reiraprison,  or  knowingly  procure  or  cause  to  be  recommitted  or  reiraprisoned, 
for  the  same  offence  or  pretended  offence,  any  person  delivered  or  set  at  large  as 
aforesaid,  or  be  knowingly  aiding  or  assisting  therein,  then  he,  she,  or  they  shall 
forfeit  to  the  prisoner,  or  party  grieved,  the  sum  of  fourteen  hundred  dollars,  to 
be  recovered  as  aforesaid,  any  colorable  pretence  or  variation  in  the  warrant  or 
warrants  of  commitment  notwithstanding. 

7.  If  any  person  shall  be  committed  for  treason,  murder,  manslaughter, 
sodomy,  rape,  arson,  burglary,  robbery,  forgery,  or  larceny,  or  for  rescues,  or 
voluntary  escapes  in  any  such  case,  plainly  and  specially  expressed  in  the  war- 
rant of  commitment,  upon  his  prayer  or  petition  in  open  court,  the  first  week  of 
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the  terra,  or  first  day  of  the  sessions  of  oyer  and  terminer,  or  general  jail  de- 
livery, to  be  brought  to  his  trial,  shall  not  be  indicted  some  time  in  the  next 
term,  sessions  of  oyer  and  terminer,  or  general  jail  delivery,  after  such  corainit- 
rueut,  it  shall  and  may  be  lawful  to  and  for  the  justices  of  the  supreme  court, 
and  justices  of  oyer  and  terminer,  or  general  jail  delivery,  and  they  are  hereby 
required,  upon  motion  to  them  made  in  open  court,  the  last  day  of  the  term, 
session  or  jail  delivery,  either  by  the  prisoner  or  any  one  in  his  behalf,  to  set 
at  liberty  such  prisoner  npon  bail;  unless  it  appear  to  the  justices,  upon  oath 
or  affirmation  made,  that  the  witnesses  against  the  prisoner  could  not  be  produced 
the  same  term,  sessions,  or  general  jail  delivery ;  and  if  any  person  committed 
as  aforesaid,  upon  his  prayer  or  petition  in  open  court,  the  first  week  of  the 
terra,  or  first  day  of  the  sessions  of  oyer  and  terminer,  or  general  jail  delivery, 
to  be  brought  to  his  trial,  shall  not  be  indicted  and  tried  the  second  term,  ses- 
sions of  oyer  and  terminer,  or  general  jail  delivery,  after  his  commitment,  or 
upon  his  trial  shall  be  acquitted,  he  shall  be  discharged  from  his  imprisonment. 

8.  Nothing  in  this  act  shall  extend  to  discharge  out  of  prison  any  person 
charged  in  debt,  or  other  action,  or  with  process  in  any  civil  cause ;  but  after 
he  shall  be  discharged  of  his  imprisonment  for  such  his  criminal  offence,  he  shall 
be  kept  in  custody  according  to  the  law  for  such  other  suit.     (See  16.) 

9.  If  any  person  or  persons,  citizens  of  this  state,  shall  be  committed  to  any 
prison,  or  in  custody  of  any  officer  or  officers  whatsoever,  for  any  criminal,  or 
supposed  criminal  matter,  the  said  person  shall  not  be  removed  from  the  said 
prison  or  custody,  into  the  custody  of  any  other  officer  or  officers,  unless  it  be 
by  habeas  corpus,  or  some  other  legal  writ  or  process,  or  where  the  prisoner  is 
delivered  to  the  constable,  or  other  inferior  officer,  to  carry  such  prisoner  to 
some  common  jail,  or  where  any  person  is  sent,  by  order  of  any  court,  or  judge, 
or  justice  of  the  peace,  to  any  common  workhouse,  or  house  of  correction,  or 
where  the  prisoner  is  removed  from  one  prison  or  place  to  another  within  the 
same  county,  in  order  to  his  or  her  trial,  or  discharge,  in  due  course  of  law,  or 
in  case  of  sudden  fire  or  infection,  or  other  necessity  ;  and  if  any  person  or  per- 
sons shall,  after  such  commitment  aforesaid,  make  out  or  sign,  or  countersign 
any  warrant  or  warrants  for  such  removal  aforesaid,  contrary  to  this  act,  as  well 
he  or  she,  who  makes,  or  signs,  or  countersigns  such  warrant  or  warrants,  as  the 
officer  or  officers,  who  obey  or  execute  the  same,  shall,  for  every  offence,  forfeit 
to  the  prisoner  or  party  grieved,  the  sum  of  five  hundred  dollars,  to  be  recovered 
in  manner  aforesaid. 

10.  It  shall  and  may  be  lawful  to  and  for  any  prisoner  or  prisoners,  as  afore- 
said, to  move  for  and  obtain  his  or  their  habeas  corpus,  as  well  out  of  the  court 
of  chancery  as  out  of  the  supreme  court ;  and  if  the  chancellor,  or  any  justice 
of  the  supreme  court  for  the  time  being,  in  the  vacation  time,  upon  view  of  the 
copy  or  *copies  of  the  warrant  or  warrants  of  commitment  or  detainer,  r^ooq 
or  upon  oath  or  affirmation  made,  that  such  copy  or  copies  were  denied  ^ 

as  aforesaid,  shall  deny  any  writ  of  habeas  corpus  by  this  act  required  to  be 
granted,  being  moved  for  as  aforesaid,  they  shall  severally  forfeit  to  the  pri- 
soner or  party  grieved  the  sura  of  fourteen  hundred  dollars,  to  be  recovered  in 
manner  aforesaid. 

11.  And  for  preventing  illegal  imprisonments  of  the  citizens  of  this  state  in 
prisons  out  of  the  state;  No  citizen  of  this  state,  who  now  is  or  hereafter  shall 
be  an  inhabitant  of  or  resident  within  this  state,  shall  or  may  be  sent  prisoner 
to  any  place  whatsoever  out  of  this  state,  for  any  crime  or  offence  committed 
within  this  state,  and  every  such  imprisonment  is  hereby  declared  to  be  illegal ; 
and  if  any  of  the  said  citizens  now  is,  or  hereafter  shall  be  so  imprisoned,  he 
or  she  so  imprisoned  shall  and  may,  for  every  such  imprisonment,  maintain,  by 
virtue  of  this  act,  an  action  or  actions  of  false  imprisonment  in  any  court  of 
record,  against  the  person  or  persons  by  whom  he  or  she  shall  be  so  committed, 
detained,  imprisoned,  sent  prisoner,  or  transported,  contrary  to  the  true  intent  and 
meaning  of  this  act,  and  against  all  or  any  person  or  persons,  who  shall  frame, 
contrive,  write,  seal,  sign  or  countersign,  any  warrant  or  writing  for  such  com- 
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mitment,  detainer,  imprisonment,  or  transportation,  or  shall  be  advising,  aiding, 
or  assisting  in  the  same,  or  any  of  them ;  and  the  plaintiff  in  every  such  action 
shall  have  judgment  to  recover  double  costs,  besides  damages,  which  damages, 
so  to  be  given,  shall  not  be  less  than  fifteen  hundred  dollars;  in  which  action  no 
delay,  stay,  or  stop  of  proceeding,  by  rule,  order,  or  command,  nor  injunction  or 
privilege  whatsoever,  nor  any  more  than  one  imparlance,  shall  be  allowed,  ex- 
cepting such  rule  of  the  court,  wherein  the  action  shall  depend,  made  in  open 
court,  as  shall  be  deemed  in  justice  necessary  for  special  cause  to  be  expressed 
in  the  said  rule.  And  the  person  or  persons  who  shall  knowingly  frame,  con- 
trive, write,  seal,  sign,  or  countersign  any  warrant  for  such  commitment,  de- 
tainer, or  transportation,  or  shall  so  commit,  detain,  imprison,  or  transport  any 
person  or  persons,  contrary  to  this  act,  or  be  anywise  advising,  aiding  or  assist- 
ing therein,  being  lawfully  convicted  thereof,  shall  from  thenceforth  be  disabled 
to  bear  any  office  of  trust  or  profit  under  this  state,  and  shall  be  fined  or  im- 
prisoned at  hard  labor,  or  both,  at  the  discretion  of  the  court  before  whom  the 
conviction  shall  be  had  :  Provided,  nothing  in  this  act  shall  extend  to  give 
benefit  to  any  person,  who  shall,  by  contract  in  writing,  agree  with  any  mer- 
chant, or  owner  of  any  plantation,  or  other  person  whatsoever,  to  go,  be  trans- 
ported, or  sent  to  any  place  out  of  this  state,  or  to  any  part  beyond  the  seas, 
and  receive  earnest  upon  such  agresment,  although  such  person  shall  afterwards 
renounce  such  contract :  Provided  also,  if  any  citizen  of  this  state,  or  person 
or  persons  at  any  time  resident  in  the  same,  shall  have  committed,  or  be  charged 
with  having  committed  any  treason,  felony,  or  misdemeanor  in  any  other  of  the 
United  States,,  where  he  or  she  ought  to  be  tried  for  such  offence,  such  citizen, 
person  or  persons,  may  be  sent  to  such  state  having  jurisdiction  of  such  offence, 
there  to  receive  such  trial,  in  such  manner  as  the  same  might  have  been  had  or 
used  before  the  making  of  this  act. 

12.  No  person  or  persons  shall  be  sued  or  impleaded  for  any  offence  against 
this  act,  unless  the  party  offending  be  sued  or  impleaded  for  the  same  within 
two  years  at  farthest  after  such  time,  wherein  the  offence  shall  be  committed,  in 
case  the  party  grieved  shall  not  be  then  in  prison ;  and  if  he  or  she  shall  be  in 
prison,  then  within  the  space  of  two  years  after  the  decease  of  the  person  im- 
prisoned, or  his  or  her  delivery  out  of  prison,  which  shall  first  happen. 

13.  If  any  information,  suit,  or  action  shall  be  brought  or  exhibited  against 
any  person  or  persons  for  any  offence  committed,  or  to  be  committed  against 
this  act,  it  shall  be  lawful  for  such  defendants  to  plead  the  general  issue,  that 
they  are  not  guilty,  or  that  they  owe  nothing,  and  to  give  the  special  matter  in 
evidence ;  and  if  such  special  matter,  in  case  it  were  duly  pleaded,  had  been 
good  and  sufficient  in  law  to  have  discharged  the  said  defendant  or  defendants 
against  the  said  information,  suit,  or  action,  the  same,  so  given  in  evidence, 
shall  be  as  available  to  him  or  them  to  all  intents  and  purposes,  as  if  he  or  they 
*ovA-\  nad  sufficiently  pleaded,  *set  forth,  or  alleged  the  said  matter  in  bar  or 

-*  discharge  of  such  information,  suit,  or  action. 

14.  And  to  the  intent,  that  no  person  may  avoid  his  trial  at  the  sessions  of 
oyer  and  terminer,  or  general  jail  delivery,  by  procuring  his  removal  at  such 
time  before  the  commencement  of  the  court,  as  he  cannot  be  brought  back  to 
receive  his  trial  at  the  same  court;  after  the  sessions  of  oyer  and  terminer,  or 
general  jail  delivery  shall  be  proclaimed  for  that  county,  where  the  prisoner  is 
detained,  such  prisoner  shall  not  be  removed  from  the  common  jail  upou  habeas 
corpus  granted  in  pursuance  of  this  act;  but,  upon  any  such  habeas  corpus, 
shall  be  brought  before  the  justice  or  justices  of  the  said  court  of  oyer  and 
terminer,  or  general  jail  delivery,  in  open  court,  who  shall  thereupon  do  what 
to  justice  appertains:  Provided,  after  the  sessions  of  oyer  and  terminer,  or 
general  jail  delivery  are  ended,  any  person  detained  may  have  his  or  her  habeas 
corpus,  according  to  the  direction  of  this  act. 

15.  No  information,  for  a  matter  merely  criminal,  for  which  an  indictment 
will  lie,  and  in  which  no  civil  right  is  involved,  nor  forfeiture  or  penalty  given 
by  law  to  any  private  person  or  common  informer,  is  prosecuted  for,  shall,  from 
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and  after  the  passing  of  this  act,  be  exhibited  or  sustained  in  any  court  of  this 
state. 

Au  Act  extending  the  relief  "by  habeas  corpus  f  o  persons  in  confinement  under  civil  process. 
Revision— Approved  April  16,  1846.     (It.  S.  905.) 

1G.  Any  person  who  may  be  arrested  or  imprisoned  by  virtue  of  any  civil  pro- 
cess issued  out  of  any  court  of  law  or  equity  in  this  state,  in  any  action  of  debt 
or  other  action  founded  upon  contract,  express  or  implied,  shall  be  entitled  to 
apply  for  the  writ  of  habeas  corpus,  and  shall  have  all  the  rights  and  privileges 
granted  to  persons  confined  in  prison  by  the  act  entitled  "An  act  for  preventing 
the  injury  of  illegal  confinement  and  better  securing  the  liberty  of  the  people," 
passed  the  eleventh  of  March,  one  thousand  seven  hundred  and  ninety-five,  any 
thing  in  the  eighth  section  of  said  act  notwithstanding. 


NOTES. 

The  object  of  the  writ  is  to  relieve  from  unlawful  imprisonment,  and  it  may  be  directed 
to  any  person  who  restrains  another  of  his  liberty  ;  but  the  court  will  do  no  more  than  free 
the  person  from  unlawful  restraint  ;  they  will  not  require  an  infant  living  with  his  mother, 
to  be  delivered  to  the  guardians,  although  they  are  entitled  to  the  custody  of  him,  and  may 
maintain  an  action  for  depriving  them  of  it.     2  South.  445. 

It  will  in  a  proper  case  be  granted  to  bring  up  a  soldier  enlisted  and  held  under  the 
authority  of  the  United  States.     2  South.  555. 

The  service  of  a  writ  must  be  proved  by  affidavit,  before  an  attachment  will  be  awarded 
against  the  person  to  whom  it  was  directed,  for  not  makiflg  return  to  it.     2  South.  545. 

A  defendant  in  custody  on  a  process  in  a  civil  suit,  issued  by  a  common  law  court,  having 
jurisdiction  in  the  case,  will  not  be  discharged  by  virtue  of  this  writ,  although  the  impri- 
sonment may  be  illegal.  2  Gr.  312.  But  a  person  confined  upon  an  execution  issued  by  a 
justice  of  the  peace,  who  had  been  discharged  as  an  insolvent  debtor,  between  the  time  of 
the  judgment  and  the  issuing  of  the  execution,  will  be  set  at  liberty,  by  means  of  this  writ. 
lb.  3  Hal.  120,  and  see  16  above. 

Where  the  sheriff  detained  a  defendant  confined  on  a  ca.  sa.  who  was  ordered  to  be  dis- 
charged by  the  insolvent,  court,  this  writ  may  be  used,  and  the  prisoner  discharged.  The 
insolvent  court  having  jurisdiction  of  the  subject  matter,  had  a  right  to  decide  whether  the 
prisoner  was  entitled  to  his  discharge;  and  their  decision,  although  it  may  have  been  ille- 
gal, must  stand  and  be  carried  into  effect,  unless  reversed  by  a  higher  court.     3  Gr.  68. 
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Absent,  proceedings  against,  5,  6  I  Descent,  may  plead  nothing  by,  3 

Aliening  land,  liable  for  value,  2    Devisees  liable  as  heirs,  4 

Creditors,  how  to  sue  them,  1,  5  j  Summons  against,  if  absent,  5,  6 

[See  Descent.     Dower.     Executors  and  Administrators.     Partition.     Sale 
of  Land.     Waste.      Wills.'] 

An  Act  for  the  relief  of  creditors  against  heirs  and  devisees.     Passed  March  7,  1797. 

(II.  S.  83.) 

1 .  All  and  every  creditor  and  creditors,  whether  by  simple  contract  or  specialty, 
and  whether  the  heirs  are  mentioned  therein  or  not,  shall  and  may,  by  virtue  of 
this  act,  have  and  maintain  his,  her  and  their  action  and  actions,  against  the  heir 
and  heirs  at  law  of  any  debtor  who  hath  already  died,  or  shall  hereafter  die  in- 
testate, seized  of  any  messuages,  lands,  tenements  or  hereditaments,  and  against 
the  heir  and  heirs  at  law,  and  devisee  and  devisees  of  such  debtor,  in  case  such 
debtor  made  any  last  will  and  testament ;  and  such  heir  and  heirs,  devisee  and 
devisees,  shall  be  liable  and  chargeable  for  a  false  plea  by  him,  her  or  them 
pleaded,  in  the  same  manner  as  any  heir  should  have  been  for  any  false  plea,  by 
him  pleaded,  in  any  action  of  debt  upon  specialty,  or  for  not  confessing  the 
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lands  or  tenements,  to  him  descended;  and,  moreover,  all  such  creditors  shall 
be  preferred  as  in  actions  against  executors  and  administrators. 

2.  In  all  cases,  where  any  heir  or  heirs  at  law  is,  are,  or  shall  be  liable  to  pay 
the  debt  of  his,  her  or  their  ancestor,  in  regard  of  any  lauds,  tenements  or  here- 
ditaments, descending  to  him,  her  or  them,  and  shall  sell,  alien,  or  make  over  the 
same,  before  any  action  brought,  or  process  sued  out  against  him,  her  or  them, 
such  heir  and  heirs  at  law  shall  be  answerable  for  such  debt,  to  the  value  of  the 
said  lands,  tenements  or  hereditaments,  so  by  him,  her  or  them  sold,  aliened  or 
made  over;  in  which  cases,  all  creditors  shall  be  preferred,  as  in  actions  against 
executors  and  administrators:  And  further,  such  execution  shall  be  taken  out 
upon  any  judgment  so  obtained,  against  such  heir  or  heirs,  to  the  value  of  the 
said  lands,  tenements  or  hereditaments,  as  if  the  same  were  his,  her,  or  their  own 
proper  debt;  but  the  lands,  tenements  and  hereditaments,  which  were  bona  fide 
aliened  before  the  action  brought,  shall  not  be  liable  to  such  execution. 

3.  Provided,  where  any  action  shall  be  brought  against  any  heir  or  heirs,  such 
heir  or  heirs  may  plead  riens  per  discent  at  the  time  of  the  original  writ  brought, 
or  the  bill  filed  against  him,  her  or  them ;  and  the  plaintiff  in  such  action  may 
reply,  that  such  heir  or  heirs  had  lands,  tenements  or  hereditaments  from  his,  her, 
or  their  ancestor  before  the  original  writ  brought,  or  bill  filed  ;  and  if,  on  issue 
joined  thereupon,  it  be  found  for  the  plaintiff,  the  jury  shall  inquire  of  the  value 
of  the  lands,  tenements  or  hereditaments  so  descended,  upon  which  judgment 
shall  be  given,  and  execution  awarded  as  aforesaid;  but  if  judgment  be  given 
against  such  heir  or  heirs,  by  confession  of  the  action,  without  confessing  the 
assets  descended,  or  upon  demurrer,  or  nihil  dicit,  it  shall  be  for  the  debt  and 
damages,  without  any  writ  to  incpaire  of  the  lands,  tenements  and  hereditaments 
so  descended. 

4.  Provided  also,  all  and  every  devisee  and  devisees,  made  liable  by  this  act, 
shall  be  liable  and  chargeable  in  the  same  manner  as  the  heir  and  heirs  at  law  by 
force  of  this  act,  notwithstanding  the  lands,  tenements  and  hereditaments  to  him, 
her,  or  them  devised  shall  be  aliened  before  the  action  brought,  and  shall  be  liable 
to  the  like  judgments  and  executions  as  the  heir  and  heirs  at  law. 

Supplement.     Approved  March  3,  1853.     (Pam.  243.) 

5.  Sec.  1.  When  the  heirs  or  devisees  of  land  situate  within  this  state,  or  any 
of  them,  against  whom  a  summons  shall  issue  in  any  suit  against  such  heirs  or 
devisees  as  such  as  shall  reside  out  of  this  state,  or  cannot  be  found  within  the 
*39fil  *same  m  order  to  be  served  with  such  writ,  the  sheriff  of  the  county  in 

J  which  the  said  land  or  any  part  thereof  may  lie,  shall  so  return,  and  upon 
an  affidavit  being  made  to  the  satisfaction  of  the  court  out  of  which  said  sum- 
mons issued,  or  of  any  judge  thereof  in  vacation,  showing  the  residence  as  nearly 
as  may  be  of  such  absent  defendant  or  defendants,  a  rule  of  the  court  shall  be 
made,  signed  by  said  judge,  if  done  in  vacation,  and  filed,  that  the  said  absent 
defendant  or  defendants  do  appear  to  the  said  writ  on  or  before  a  certain  day  to 
be  prescribed  by  said  court  or  judge,  not  less  than  two  months  from  the  time  of 
making  said  rule,  a  copy  of  which  rule  shall  be  served  on  the  absent  defendant 
or  defendants  within  thirty  days  from  the  time  of  making  the  same,  or  published 
for  four  weeks  successively,  once  at  least  in  each  week,  the  first  publication  to  be 
made  within  twenty  days  from  the  time  of  making  such  rule,  in  some  newspaper 
published  in  the  county  where  the  said  land  or  any  part  thereof  lies,  or  if  there 
be  no  such  newspaper,  then  in  any  newspaper  of  this  state,  circulating  in  the 
said  county,  and  also,  if  the  court  or  judge  shall  so  order,  in  such  other  news- 
paper of  the  United  States,  as  the  said  court  or  judge  shall  direct. 

6.  Sec.  2.  If  the  absent  defendant  or  defendants  do  not  appear  within  the  time 
limited  by  the  rule  aforesaid,  upon  due  proof  of  the  service  or  publication  thereof, 
judgment  by  default  shall  be  rendered  against  him,  her  or  them,  provided  a  decla- 
ration shall  have  been  duly  filed,  which  said  judgment  may  be  entered  in  vacation, 
and  if  the  absent  defeudant  or  defendants  do  appear  and  enter  an  appearance  in 
person,  or  by  attorney,  in  the  clerk's  book,  he,  she  or  they  shall,  the  plaintiff 
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having  tiled  a  declaration,  plead  thereto  within  thirty  days  from  the  expiration 
of  the  time  limited  by  the  said  rule,  or  within  .such  further  time  as  the  court  or 
any  judge  thereof  may  think  proper  to  grant,  by  a  rule  if  done  in  vacation,  signed 
by  said  judge  and  hied,  and  on  failure  thereof  judgment  by  default  shall  be  ren- 
dered, which  said  judgment  may  be  entered  in  term  or  in  vacation. 


NOTES. 

In  an  action  against  the  surviving  heirs  of  an  obligor,  upon  a  bond  of  their  ancestor, 
the  heirs  of  a  deceased  heir,  having  lands  by  descent,  should  be  joined  in  the  action,  and 
if  they  are  not,  the  non-joinder  may  be  pleaded  in  abatement.     5  Hal.  311. 

Where  lands  descended,  are  bona  fide  sold  by  the  heir  before  suit  brought,  they  cannot 
be  taken  in  execution  on  a  judgment  against  the  heir  for  a  debt  of  his  ancestor,  Sax.  512  ; 
and  a  mortgage  by  the  heir  will  be  considered  the  same  as  a  sale.  5  Hal.  259.  But  the 
Court  of  Appeals  reversed  this  judgment,  and  decided  that  a  mortgage  is  not  to  be  consi- 
dered as  an  alienation  of  the  land. 
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Inspectors,  may  enter  vessels,  16 

to  examine  barrels,  &c,  3 

compensation  of,  5 

Penalty,  for  selling  without  inspection,  4 

how  recovered,  7 

for  using  casks  a  second  time,  12 

Referees  to  settle  disputes,  15 

Passed  the  27th  of  November, 


Casks,  dimensions,  &c,  1,  2 

when  to  be  re-examined,  6 

how  to  be  branded,  3,  11 

Foreign,  need  not  be  inspected,  17 

Inspectors,  appointment  and  oath,  8,  9 

term  of  office,  10 

penalties  on,  13,  14 

An  Act  to  regulate  the  packing  of  herring  for  exportation. 

1821.     (R.  S.  1043.) 

1.  All  herring  designed  for  exportation,  which  shall  be  packed  after  the  passing 
of  this  act,  shall  be  sound  and  merchantable,  well  packed  and  well  secured  with  a 
proper  quantity  of  salt  and  pickle,  in  tight  casks,  made  of  good,  sound,  well  sea- 
soned white  oak  timber,  hooped  with  at  least  fourteen  good  and  substantial  hoops, 
secured  at  each  bilge  with  three  pins,  and  at  each  head  or  chimb  hoop  with  at  least 
*three  nails,  and  the  casks  shall  be  of  the  following  dimensions,  viz. :  The  r#oo7 
length  of  the  stave  when  in  the  cask,  shall  be  twenty-seven  and  a  half  L 
inches;  the  head,  seventeen  and  a  half  inches;  the  bilge,  twenty  inches;  and  to 
contain  twenty-eight  gallons,  wine  measure — and  every  half  barrel  containing 
herring,  designed  for  exportation,  shall  be  of  the  gauge  of  fourteen  gallons  of 
the  measure  aforesaid ;  and  each  and  every  barrel  or  half  barrel  of  herring 
designed  for  exportation,  shall  be  branded  with  the  initial  letter  of  the  christian 
name,  and  the  surname  at  full  length,  of  the  person  or  persons  putting  up  the 
same,  or  of  the  person  selling  such  herring,  under  the  penalty  of  fifty  cents  for 
each  and  every  barrel  or  half  barrel  sold  and  delivered,  not  branded  as  afore- 
said; and  in  case  the  aforesaid  barrels  or  half  barrels  of  herring,  not  being 
branded  as  aforesaid,  and  after  the  fine  being  paid,  the  inspector  appointed  by 
virtue  of  this  act,  may  brand  them  with  his  name  in  the  manner  hereafter 
described,  for  which  he  shall  demand  and  receive  from  the  person  selling  the 
same,  the  sum  of  six  cents  for  each  barrel  or  half  barrel. 

2.  Herring  designed  for  exportation  may  be  packed  in  tight  casks  made  of  any 
kind  of  timber,  if  sound  and  merchantable,  well  packed  and  secured  with  a  proper 
quantity  of  dry  salt ;  the  casks  to  be  of  the  same  size  and  dimensions  as  is  desig- 
nated by  the  first  section  of  this  act,  and  secured  by  being  hooped  with  at  least 
twelve  good  and  sufficient  hoops,  and  nailed  or  pinned  as  directed  in  the  first 
section. 

3.  Every  barrel  or  half  barrel  of  herring,  designed  for  exportation,  shall, 
before  the  exportation  thereof,  be  carefully  examined  by  an  inspector  appointed 
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by  virtue  of  this  act,  who  shall  pass  as  merchantable,  and  brand  with  the  brands 
hereinafter  described,  each  and  every  barrel  or  half  barrel,  being  of  the  materials 
hereinbefore  directed  and  described,  which  shall  respectively  contain  the  proper 
quantity  of  sound  and  merchantable  herring,  and  be  secured  in  manner  aforesaid ; 
and  the  said  inspector  shall  erase  and  effectually  deface  the  brand,  mark,  or  marks, 
off  and  from  each  and  every  barrel  and  half  barrel  containing  herring  designed 
for  exportation  as  aforesaid,  which  shall  not  be  of  the  dimensions,  and  made  in 
the  way  hereinbefore  described,  and  which  shall  not  be  of  the  quality  and 
packed  and  secured  in  the  manner  hereinbefore  directed  and  described,  and  if 
the  same  cannot  be  rendered  merchantable,  according  to  the  requisitions  and 
meaning  of  this  act,  by  salting,  pickling,  repacking  and  coopering  thereof,  then 
the  said  inspector  shall  impress  and  brand  a  cross  thus  X,  each  stroke  of  said 
cross  being  at  least  two  and  a  half  inches  in  length,  upon  one  head  of  each  and 
every  barrel  or  half  barrel,  containing  herring  so  as  aforesaid  incapable  of  being 
rendered  merchantable. 

4.  Each  and  every  person  or  persons,  who  shall  sell  and  deliver  any  barrel  or 
half  barrel  of  herring  for  exportation  to  the  purchaser  or  purchasers  thereof, 
before  the  same  has  been  duly  examined  by  an  inspector  appointed  by  virtue  of 
this  act,  and  branded  with  the  brands  herein  directed  for  branding  the  same — 
or  who  shall  lade  or  ship  on  board  of  any  vessel  or  vessels  for  exportation,  or 
who  shall  refuse  to  allow  or  suffer  the  said  inspector  in  the  cases  aforesaid,  to 
erase  and  effectually  deface  the  brand,  mark  or  marks,  off  and  from  every  barrel 
and  half  barrel  of  herring,  and  if  need  be,  to  impress  and  brand  thereon  the  said 
mark  of  a  cross  as  aforesaid,  shall  forfeit  and  pay  for  each  and  every  barrel  or 
half  barrel  so  sold  or  delivered,  and  for  each  and  every  barrel  or  half  barrel  so 
laden  or  shipped  on  board  any  vessel  or  vessels  as  aforesaid,  and  for  each  and 
every  barrel  or  half  barrel  from  which  he,  she,  or  they  shall  refuse  to  allow  cr 
suffer  the  said  brand,  mark,  or  marks  to  be  erased  and  effectually  defaced  as 
aforesaid,  and  for  each  and  every  barrel  or  half  barrel  whereon  he,  she,  or  they 
do  refuse  to  allow  or  suffer  the  said  mark  of  a  cross  to  be  impressed  and  branded 
as  aforesaid,  the  sum  of  one  dollar  and  twenty-five  cents ;  and  all  and  every  per- 
son or  persons  who  shall,  by  any  means  whatsoever,  wilfully  erase  or  deface  the 
said  mark  of  a  cross  after  the  same  has  been  duly  impressed  and  branded  by  the 
said  inspector  upon  any  barrel  or  half  barrel  as  aforesaid,  shall  forfeit  and  pay 
the  sum  of  twenty  dollars  for  each  and  every  barrel  and  half  barrel,  off  and  from 
which  the  said  mark  of  a  cross  shall  be  erased  or  defaced;  the  said  sums  of 
money  or  forfeitures  to  be  recovered  and  applied  in  the  manner  hereinafter  pro- 
vided and  declared. 

*399l  *^'  1^ie  msPectors  appointed  by  virtue  of  this  act,  may  lawfully  demand, 
J  receive  and  take  from  the  person  or  persons  selling  the  same,  the  sum  of 
twenty-five  cents  for  each  and  every  barrel  or  half  barrel  of  herring  he  may 
repack;  and  for  each  and  every  barrel  or  half  barrel  of  herring  he  shall  fill  up 
and  head,  the  sum  of  eight  cents  ;  and  for  inspecting,  examining,  and  branding 
every  barrel  or  half  barrel  of  herring,  the  sum  of  eight  cents  :  and  for  each  and 
every  barrel  or  half  barrel  of  herring,  exported  from  any  port  in  this  state,  the 
customary  allowance  and  compensation  for  the  expense  and  trouble  of  coopering 
and  putting  the  same  into  good  and  merchantable  order  and  condition  :  Pro- 
vided, it  shall  and  may  be  lawful  to,  and  for  the  owner,  owners  or  sellers,  of  such 
herring,  to  employ  any  person  or  persons,  other  than  the  said  inspector,  to  do, 
execute  and  perform  the  cooperage  necessary  to  put  the  same  in  good  and  mer- 
chantable order  and  condition  as  aforesaid,  and  in  that  case  the  said  inspector 
shall  not  be  entitled  to  have  or  receive  any  allowance  or  compensation  whatso- 
ever, for  or  on  account  of  said  cooperage. 

6.  Each  and  every  barrel  and  half  barrel  of  herring,  inspected  and  branded, 
as  is  by  this  act  required,  shall,  if  lying  on  hand,  and  unsold,  and  not  exported 
from  this  state  for  six  months  from  and  after  such  inspection  and  branding, 
before  sale  or  delivery,  be  again  examined  by  the  said  inspector,  and  if  found 
sound  and  merchantable,  agreeably  to  the  intent  and  meaning  of  this  act,  they 
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shall  or  may  be  exported  as  aforesaid,  but  if  unsound,  they  shall  be  subject  to  the 
same  regulations  as  stated  in  the  third  section  of  this  act,  and  the  said  inspector 
shall  have  and  receive,  from  the  person  or  persons  selling  the  aforesaid  barrels 
or  half  barrels  of  herring,  for  his  expense  and  trouble  for  opening,  examining  and 
heading  cadi  and  every  barrel  as  aforesaid,  the  sum  of  three  cents. 

7.  All  and  singular  the  forfeitures  and  penalties  in  and  by  this  act  imposed, 
shall  be  collected  by  the  said  inspector,  with  costs  of  suit,  in  any  court  having 
cognizance  thereof;  one  half  thereof  to  and  for  his  own  use;  the  other  half, 
when  recovered,  to  be  paid  by  the  said  inspector  to  the  overseers  of  the  poor  of 
the  town  or  place  where  the  offence  shall  be  committed,  for  the  use  of  the  poor 
thereof. 

8.  The  governor  or  person  administering  the  government  of  this  state  for  the 
time  being,  on  the  application  and  recommendation  of  the  common  council  of  any 
city  or  town  corporate,  or  on  the  application  and  recommendation  of  twelve 
respectable  freeholders  of  any  other  town  within  this  state,  may  appoint  and 
commission  one  or  more  inspectors  and  repackers  of  herring  (who  shall  not  be 
dealers  in  said  articles),  in  such  parts  of  the  state  as  may  be  deemed  necessary 
and  expedient. 

9.  Each  and  every  inspector  and  repacker  of  herring,  appointed  and  commis- 
sioned as  aforesaid,  shall,  before  he  enters  upon  the  execution  of  the  said  office, 
take  and  subscribe  the  following  oath  or  affirmation,  before  one  of  the  justices 
of  the  supreme  court  of  this  state,  or  before  one  of  the  judges  of  the  court  of 
common  pleas  in  and  for  the  county  in  which  the  duties  of  said  office  are  to  be 
exercised,  viz.:  "I,  A.  B.  do  solemuly  swear  (or  affirm),  that  I  will  faithfully, 
truly,  and  impartially,  according  to  the  best  of  my  judgment,  skill  and  under- 
standing, execute  the  office  and  duty  of  an  inspector  and  i-epacker  of  herring,  ac- 
cording to  the  true  intent  and  meaning  of  the  laws  of  this  state  relative  to  the 
same ;  and  that  I  will  not  directly  or  indirectly  brand  or  suffer  to  be  branded, 
any  casks  of  herring,  but  what  shall  be  sound  and  merchantable  agreeably  to  the 
said  laws."  A  copy  of  which  said  oath  or  affirmation  subscribed  by  the  person 
appointed  as  aforesaid,  and  signed  by  the  officer  by  whom  it  was  administered, 
shall  be  filed  in  the  office  of  the  clerk  of  the  county  where  the  said  inspector  and 
repacker  usually  resides. 

10.  The  said  inspectors  shall  hold  their  offices  for  the  term  of  five  years  from 
the  time  of  their  appointment  and  no  longer,  but  upon  being  again  recommended 
as  aforesaid,  may  be  reappointed. 

11.  The  said  inspectors  and  repackers  shall  provide  themselves  with,  and 
brand  every  barrel  and  half  barrel  of  herring,  as  follows: — "New  Jersey  Her- 
ring;" and  *also  the  initial  letter  of  his  christian  name,  and  his  surname  r^o.7q 
at  full  length,  together  with  the  name  of  the  place  where  inspected  or  "-     w 
repacked. 

12.  No  person  or  persons  shall  use  casks  which  have  been  emptied,  after  being 
branded  as  aforesaid,  a  second  time,  unless  they  shall  first  erase,  and  effectually 
deface  the  repacker's  brand,  off,  and  from  every  such  cask,  under  the  penalty  of 
twenty  dollars  for  every  such  cask  so  used. 

13.  If  any  inspector  or  repacker  of  herring,  shall  neglect  or  delay  to  inspect 
or  repack  any  herring,  when  thereunto  required  by  the  owner  or  possessor  thereof, 
for  the  space  of  forty-eight  hours,  every  such  inspector  or  repacker,  shall,  for  each 
neglect,  pay  to  such  owner  or  possessor,  the  sum  of  two  dollars  per  barrel  or  half 
barrel. 

14.  For  every  offence  which  the  said  inspectors  and  repackers  shall  commit 
against  the  true  intent  and  meaning  of  this  act,  and  be  thereof  convicted,  he  or 
they  so  offending,  shall  forfeit  the  sum  of  twenty  dollars,  and  be  rendered  in- 
capable of  serving  again  in  said  office. 

15.  If  any  dispute  shall  happen  between  the  said  inspectors  or  repackers,  and 
the  possessor  of  such  herring,  concerning  the  soundness  or  package  of  the  same, 
or  the  soundness  or  contents  of  the  casks,  it  shall  be  lawful  for  any  justice  of  the 
peace  of  the  city  or  county  where  the  said  dispute  arises,  upon  application  to  him 
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made,  and  he  is  hereby  required  to  issue  his  warrant  to  two  indifferent,  judicious 
persons  of  skill  and  integrity,  to  view  and  search  the  said  herring,  together  with 
the  cask  in  which  they  are  contained,  and  make  report  forthwith,  after  having 
examined  the  .same,  to  the  said  justice  (which  report  shall  be  in  writing,  and  to 
which  they  shall  swear  or  affirm),  according  as  they  find  the  same ;  and  the  said 
justice  is  hereby  empowered  and  required  to  give  judgment  accordingly;  and  in 
case  the  said  herring  shall  be  found  to  be  unfit  for  exportation,  the  said  justice 
shall  order  them  not  to  be  exported,  under  the  penalty  of  forfeiting  all  such 
herring,  and  shall  also  award  the  owner  or  possessor  to  pay  the  said  inspector  and 
repacker,  the  sum  of  twenty-five  cents  per  cask,  for  all  such  herring  as  shall  be 
judged  not  fit  for  exportation  as  aforesaid,  with  reasonable  charges ;  but  in  case 
the  said  herring,  upon  trial  as  aforesaid,  shall  be  found  good  and  merchantable, 
according  to  the  directions  of  this  act,  the  charges  of  prosecution  shall  be  paid 
by  the  inspector. 

16.  The  said  inspectors  shall  have  full  power,  by  virtue  of  this  act,  and  without 
any  further  or  other  warrant,  to  enter  on  board  any  ship,  sloop  or  vessel  what- 
soever, lying  or  being  in  any  port  or  place  in  this  state,  to  search  for  and  make 
discovery  of  any  herring,  shipped  for  exportation,  and  if  the  owner  or  possessor, 
or  their  servants  or  others  shall  deny  him  or  them  entrance  ;  or  if  the  said  inspec- 
tors shall  be  in  any  way  molested,  in  making  such  discovery  as  aforesaid,  every 
such  person  shall  forfeit  and  pay  the  sum  of  twenty  dollars  ;  or  if  any  person  or 
persons  shall  ship  off  any  cask  or  casks  of  herring,  not  branded  as  is  hereinbefore 
required,  every  such  person  so  offending,  shall  forfeit  and  pay  the  sum  of  one 
dollar  and  twenty-five  cents,  for  every  cask  so  shipped. 

17.  Salted  herring,  in  barrels  or  half  barrels,  which  shall  have  been  brought 
or  imported  from  any  place  or  places,  without  the  bounds  and  limits  of  this  state, 
with  the  name  of  the  state,  town,  or  place  from  which  the  same  shall  have  been 
brought  or  imported,  branded  or  marked  at  full  length,  and  in  plain  legible 
manner  thereon,  and  which  shall  be  exported  with  the  same  name  so  as  aforesaid 
branded  or  marked  thereon,  and  not  as  the  herring  of  New  Jersey,  shall  not  be 
liable  to  examination  by  the  inspectors  herein  appointed,  but  the  same  may  be 
lawfully  exported  without  inspection. 
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[See  Executions.     Habeas  Corpus.     Insolvent  Debtors.     Justices'  Courts. 
Practice  of  Law,  248.      Taxes.'] 

An  Act  respecting  imprisonment  for  debt  in  cases  of  fraud.     Revision — Approved 
April  15,  1846.     (It.  S.  321.) 

1.  The  writ  of  capias  ad  respondendum  shall  not  henceforth  be  awarded,  issued 
or  served  in  any  action  founded  upon  contract,  express  or  implied,  except  upon 
proof  made  on  oath  or  affirmation,  before  a  justice  of  the  supreme  court,  or  before 
one  of  the  commissioners  to  take  bail  and  affidavits  in  said  court,  that  there  is  a 
debt  or  demand  founded  upon  contract,  express  or  implied,  due  to  the  plaiutiff 
from  the  defendant,  specifying  the  nature  and  particulars  of  said  debt  or  demand, 
and  establishing,  by  the  oath  or  affirmation  of  the  plaintiff  or  some  other  person  or 
persons,  to  the  satisfaction  of  such  justice  or  commissioner,  one  or  more  of  the 
ollowing  particulars: 


IMPRISONMENT   FOR   DEBT.  355 

First.  That  the  defendant  18  about  to  remove  any  of  his  property  out  of  the 
jurisdiction  of  the  court  in  which  an  action  is  about  to  be  commenced,  with 
intent  to  defraud  his  creditors;  or, 

Second.  That  the  defendant  has  property  or  rights  in  action  which  he  fraudu- 
lently conceals;  or, 

Third.  That  he  has  assigned,  removed  or  disposed  of,  or  is  about  to  assign, 
remove  or  dispose  of,  any  of  his  property  with  the  intent  to  defraud  his  credi- 
tors ;  or, 

Fourth.  That  the  defendant  fraudulently  contracted  the  debt  or  incurred  the 
obligation  respecting  which  such  suit  is  brought. 

And  upon  such  proof  being  made,  it  shall  be  the  duty  of  the  justice  or  com- 
missioner, before  whom  such  proof  of  all  or  any  of  the  said  particulars  shall 
have  been  made,  to  make  an  order  to  hold  the  defendant  to  bail  in  such  sum  as 
shall  be  sworn  to  by  the  plaintiff  or  his  agent,  to  be  due  to  the  plaintiff  from  the 
defendant ;  and  upon  such  order  being  made,  and  upon  filing  such  affidavits  in 
the  office  of  the  clerk  of  the  court  wherein  the  action  is  about  to  be  commenced, 
a  capias  ad  respondendum  may  be  issued  according  to  law  as  heretofore. 

2.  The  writ  of  capias  ad  satisfaciendum  shall  not  henceforth  be  awarded  or 
issued  upon  any  judgment  founded  upon  contract,  express  or  implied,  except — 

First.  Upon  satisfactory  proof  being  made  before  a  justice  of  the  supreme 
court,  or  a  commissioner  to  take  bail  and  affidavits  in  said  court,  to  be  certified 
by  such  justice  or  commissioner,  and  filed  as  aforesaid,  establishing  the  particu- 
lars specified  in  either  of  the  subdivisions  of  the  first  section  of  this  act ;  or, 

Second.  That  the  defendant  has  rights  or  credits,  moneys  or  effects,  either  in 
his  own  possession  or  in  the  possession  of  any  other  person  or  persons  to  his  use, 
of  the  value  of  fifty  dollars  or  over,  which  he  unlawfully  and  fraudulently  refuses 
to  apply  in  payment  of  such  judgment. 

3.  Where  an  order  to  hold  the  defendant  to  bail  has  been  duly  made  according 
to  the  provisions  of  the  first  section  of  this  act,  and  remains  in  force,  it  shall  be 
lawful  for  the  plaintiff,  upon  the  recovery  of  a  judgment  iu  such  action  against  the 
defendant,  to  issue  a  capias  ad  satisfaciendum  without  any  other  or  further  proof, 
notwithstanding  any  thing  in  the  preceding  section  contained. 

*4.  No  warrant  to  arrest  the  body  of  any  defendant  shall  henceforth  r-^oqi 
be  issued  out  of  any  court  for  the  trial  of  small  causes  in  this  state,  in  L 
any  action  of  debt,  or  other  action  founded  upon  contract,  express  or  implied, 
except  upon  due  proof,  on  oath  or  affirmation,  made  before  a  justice  of  the  peace 
of  any  county  in  this  state,  establishing,  to  the  satisfaction  of  such  justice,  the 
particulars  named  in  either  of  the  subdivisions  of  the  first  section  of  this  act ; 
and  upon  making  such  proof,  it  shall  be  the  duty  of  such  justice  to  make  an 
order  for  the  issuing  of  a  warrant  against  the  defendant,  and  upon  filing  such 
order  with  any  justice  of  the  peace,  a  warrant  may  be  issued  as  heretofore. 

5.  No  execution  to  arrest  the  body  of  any  defendant,  shall  henceforth  be 
issued  out  of  any  court  for  the  trial  of  small  causes  in  this  state,  in  any  action 
of  debt,  or  other  action  founded  upon  contract,  express  or  implied,  unless  the 
plaintiff  or  plaintiffs  in  such  action  shall,  before  the  same  be  issued,  make  satis- 
factory proof  of  the  particulars  named  in  either  of  the  subdivisions  of  the  first 
section  of  this  act,  or  that  the  defendant  has  rights  or  credits,  moneys  or  effects, 
either  in  his  own  possession,  or  in  the  possession  of  any  other  person  or  persons 
to  his  use,  of  the  value  of  ten  dollars  or  over,  which  he  unlawfully  and  fraudu- 
lently refuses  to  apply  in  payment  of  such  judgment ;  and  upon  making  such  proof 
to  the  justice  of  the  peace  by  whom  such  judgment  may  have  been  rendered, 
execution  against  the  body  of  such  defendant  may  be  issued  as  heretofore  ;  and 
when  the  action  was  commenced  by  warrant,  it  shall  be  lawful  for  the  justice  to 
issue  such  execution  against  the  body,  upon  the  same  proof  on  which  the  order 
for  a  warrant  was  founded. 

6.  The  oath  or  affirmation  required  by  the  first,  second,  fourth  and  fifth  sec- 
tions of  this  act,  may,  if  the  person  by  whom  the  same  is  to  be  made  be  out  of 
the  state,  be  made  before  a  judge  of  any  court  of  record  or  notary  public  of  the 
state,  kingdom  or  nation  in  which  such  person  resides  or  happens  to  be. 
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1.  The  provisions  of  this  act  shall  not  extend  to  proceedings  as  for  contempts 
to  enforce  civil  remedies,  nor  to  actions  on  promises  to  marry,  or  for  the  reco- 
very of  moneys  collected  by  any  public  officer,  or  for  any  misconduct  or  neglect 
in  office. 

An  Act  abolishing  imprisonment  on  civil  process  in  certain  cases.     Revision — Approved 
April  15,  1846.     (R.  S.  323.) 

8.  Sec.  1.  It  shall  not  be  lawful  to  arrest  or  imprison  the  person  of  any 
female  by  virtue  of  any  mesne  process  or  process  of  execution  in  any  civil 
action. 

9.  Sec.  2.  Any  person  or  persons  who  may  be  arrested  or  held  in  custody 
by  any  sheriff,  constable  or  other  officer  in  any  civil  action  upon  mesne  process 
or  process  of  execution,  or  upon  an  attachment  for  not  performing  an  award,  or 
who  may  be  surrendered  in  discharge  of  his  or  their  bail,  shall  be  discharged 
from  arrest  or  custody  by  such  officer  :  Provided,  such  person  or  persons  shall 
make  out  and  deliver  to  the  officer  making  the  arrest,  or  in  whose  custody  such 
person  or  persons  may  be,  a  true  and  perfect  inventory,  under  oath  or  affirma- 
tion, of  all  his  or  their  goods  and  chattels,  rights,  credits,  lands,  tenements, 
hereditaments  and  real  estate,  and  shall  give  bond  to  the  plaintiff  at  whose  suit 
he  or  they  are  arrested,  with  sufficient  security,  being  a  freeholder  or  freeholders 
and  resident  in  the  county,  in  double  the  sum  for  which  he  or  they  are  arrested 
or  taken  in  execution,  with  a  condition  that  he  or  they  will  appear  before  the 
next  court  of  common  pleas  to  be  holden  in  the  county  wherein  such  arrest  is 
made,  and  petition  said  court  for  the  benefit  of  the  insolvent  laws  of  this  state  ; 
and  that  the  said  defendant  will  in  all  things  comply  with  the  requirements  of 
the  said  insolvent  laws,  and  will  appear  in  person  at  every  subsequent  court, 
until  he  or  they  shall  be  duly  discharged  as  an  insolvent  debtor :  and  if  refused 
a  discharge,  surrender  himself  or  themselves  immediately  thereafter,  to  the  sheriff 
or  keeper  of  the  jail  of  said  county,  there  to  remain  until  discharged  by  due 
course  of  law  ;  and  in  case  of  the  forfeiture  of  the  said  bond  by  breach  of  any 
condition  therein,  the  plaintiff,  his  executors  or  administrators  may  bring  an 
action  thereon,  and  recover  the  debt,  damages  and  costs  due  from  the  person  or 
persons  so  arrested,  and  for  which  the  arrest  was  made  as  aforesaid. 

10.  Sec.  3.  Any  person  or  persons,  arrested  as  aforesaid,  and  having  given 
5(50091  *such  bond,  shall  be  entitled  to  make  application  for  his  or  their  discharge 

•J  under  the  insolvent  laws  of  this  state,  at  the  next,  or  any  subsequent 
court  after  such  arrest,  as  fully  and  effectually  as  if  he  or  they  were  actually 
confined  in  the  common  jail  of  said  county. 

11.  Sec.  4.  When  the  sheriff,  constable  or  other  officer  has  discharged  the 
defendant  or  defendants  from  arrest  upon  mesne  process,  upon  giving  bond  as 
aforesaid,  he  shall  so  return  on  the  process  to  the  court  or  justice  issuing  the 
same,  and  shall  also  return  therewith  the  inventory  and  bond  taken  by  him  in 
pursuance  of  the  second  section  of  this  act ;  and  the  plaintiff  may  thereupon 
proceed  to  judgment,  and  have  execution  against  the  goods  and  chattels  and 
real  estate  of  such  defendant  or  defendants,  as  in  other  cases  allowed  by  law. 
And  when  the  defendant  or  defendants  shall  be  discharged  upon  execution,  the 
sheriff  or  other  officer  shall  so  return  the  same  with  the  said  bond  and  inventory ; 
and  the  delivery  of  the  bond  to  the  plaintiff  shall  exonerate  the  officer  from  any 
liability  for  escape. 

12.  Sec.  5.  The  sheriff,  constable  or  other  officer  shall  be  entitled  to  have  the 
sum  of  fifty  cents  for  taking  such  bond  and  inventory,  to  be  paid  by  the  defend- 
ant or  defendants. 

13.  Sec.  6.  Any  conveyance,  deed,  mortgage,  judgment,  sale,  transfer,  assign- 
ment or  other  disposition  made,  given  or  executed,  by  the  said  debtor,  of,  for  or 
upon  any  of  his  estate,  real  or  personal,  to  any  person  after  the  said  arrest, 
shall,  as  against  his  creditors,  or  any  assignee  or  assignees,  to  be  appointed  by 
the  said  court,  under  the  sixth  section  of  the  act  for  the  relief  of  persons  im- 
prisoned on  civil  process,  be  void  and  of  no  effect ;  and  such  assignee  or  assignees 
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may  recover  said  estate,  real  or  personal,  or  the  value  thereof,  with  costs  of  suit, 
in  his  or  their  own  name  or  names,  for  the  use  of  said  creditors,  in  any  proper 
action  to  be  instituted  therefor,  against  any  person  who  may  have  purchased  or 
in  any  manner  come  to  the  possession  thereof,  after  the  giving  of  the  said  bund. 


NOTES. 

What  sufficient  evidence  of  fraud.  Spen.  367.  By  the  practice  act  of  1855,  Sec.  83,  the 
court  or  judge,  hearing  an  application  to  discharge,  will  determine  the  sufficiency  of  the 
affidavits  in  fact  and  in  law. 

The  order  must  show  on  its  face,  that  the  commissioner  has  considered  and  decided  upon 
the  evidence,  and  that  the  proof  was  to  his  satisfaction.     Spen.  476. 

The  act  is  constitutional.     lb.  G48. 

If  a  defendant  gives  bond  under  the  insolvent  act,  he  waives  an  irregularity  in  the  ca.  sa. 
lb.  658. 

The  affidavit  must  state  facts  from  which  fraud  may  be  legally  inferred,  and  not  opinions 
merely.  The  evidence  of  fraud  must  be  such  as  would  justify  a  jury  in  finding  the  defendant 
guilty  of  the  fraud  alleged.     Id.  656. 

Fraudulent  conduct  in  a  debtor,  in  inducing  his  creditor  to  accept  a  worthless  security 
for  a  former  debt,  is  such  fraud  in  contracting  this  last  debt  as  will  authorize  an  order  that 
he  be  hell  to  bail.     2  Zab.  531. 

The  nature  and  particulars  of  the  debt  must  be  specified  as  fully  as  was  required  before 
this  act  was  passed.  About  four  hundred  dollars  is  not  sufficient.  A  commissioner  has  no 
common  law  powers  to  order  bail;  only  a  judge  of  the  court  can  order  bail,  in  cases  of  tort 
upon  a  special  affidavit,  showing  the  circumstances,  and  reasons  why  bail  is  necessary. 

Fraud  in  contracting  the  debt  means,  some  fraudulent  conduct  at  the  time  of  the  con- 
tract, or  before,  whereby  the  plaintiff  was  deceived. 

If  the  order  to  hold  to  bail  was  regularly  made,  and  there  was  no  abuse  of  it,  the  court 
will  not  quash  the  writ,  but  will  discharge  the  defendant  from  arrest  on  his  entering  an 
appearance  to  the  action.     4  Zab.  122. 

If  the  defendant  is  in  actual  confinement,  he  may  be  discharged  by  a  habeas  corpus.  If 
he  is  not,  application  may  be  made  to  the  court,  or  a  judge  in  vacation,  upon  four  days' 
notice  to  the  opposite  party.     See  Practice  of  Law. 

A  bond  given  under  the  above  act  (9),  is  forfeited  if  the  court  at  the  hearing  fail  to  dis- 
charge by  being  equally  divided,  unless  the  debtor  surrenders  himself  immediately  to  the 
custody  of  the  sheriiF:  a  wrongful  refusal  unreversed,  will  forfeit  the  bond,  if  there  is  no 
surrender.     1  Zab.  77. 

The  affidavit  to  procure  an  order  for  bail,  need  not  be  made  before  the  judge  or  com- 
missioner who  makes  the  order.  It  may  be  made  in  a  foreign  country  before  a  consul. 
3  Dutch.  422. 

Fraud  must  be  clearly  proved  by  such  testimony  as  would  be  legal  in  a  court  of  justice. 
3  Dutch.  541. 

For  other  decisions  on  this  last  act,  see  Insolvent  Debtors,  Notes. 


*INFANTS. 


[*333 


Chancery,  when  to  be  wards  of,  7 

to  appoint  guardian,  8 

order  land  sold,  9,  10 

Dower  in  certain  cases,  12 

Guardian  appointed  by  chancellor,  8,  13 

Land,  how  to  be  sold,  7  to  13 

Labor  in  factories  regulated,  15,  16 


[See  Apprentices. 


Labor,  what  a  day's  work,  14 

Minors  in  college  not  to  be  trusted,       3  to  6 

not  liable  for  debts,  5 

who  deemed  to  be,  6 

Tavern-keepers,  &c,  not  to  entertain,  3 

Trustees,  &c  ,  how  to  convey  lands,  1,  2 


Guardians.     Marriages.     Orphans'   Courts.     Practice 
of  Law.~\ 

An  Act  to  enable  infants,  who  are  seized  or  possessed  of  estates  in  trust,  or  by  way  of  mort- 
gage, to  make  conveyances  of  the  sune.     Passed  December  1,  1794.     (R.  S.  645.) 

Whereas  many  inconveniences  do  and  may  arise  by  reason  that  persons,  under 
the  age  of  twenty-one  years,  having  estates  in  lands,  tenements  and  heredita- 
ments, only  in  trust  for  others,  or  by  way  of  mortgage,  cannot,  though  by  the 
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direction  of  the  cestui  que  trust,  or  mortgagor,  convey  any  sure  estate  in  any 
such  lands,  tenements  or  hereditaments,  to  any  other  person  or  persons — for 
remedy  whereof, 

1.  It  shall  and  may  be  lawful  to  and  for  any  such  person  or  persons,  under  the 
age  of  twenty-one  years,  by  the  direction  of  the  court  of  chancery,  signified  by 
an  order  made  upon  hearing  all  parties  concerned,  on  the  petition  of  the  person 
or  persons  for  whom  such  infant  or  infants  shall  be  seized  or  possessed  in  trust, 
or  of  the  mortgagor  or  mortgagors,  or  guardian  or  guardians  of  such  infant  or 
infants,  or  person  or  persons  entitled  to  the  moneys  secured  by  or  upon  any 
lands,  tenements  or  hereditaments,  whereof  any  infant  or  infants  are  or  shall  be 
seized  or  possessed  by  way  of  mortgage,  or  of  the  person  or  persons  entitled  to 
the  redemption  thereof,  to  convey  and  assure  any  such  lands,  tenements  or 
hereditaments,  in  such  manner  as  the  said  court  of  chancery  shall,  by  such  order 
so  to  be  obtained,  direct  to  any  other  person  or  persons ;  and  such  conveyance 
or  assurance,  so  to  be  had  and  made  as  aforesaid,  shall  be  as  good  and  effectual 
in  law,  to  all  intents  and  purposes  whatsoever,  as  if  the  said  infant  or  infants 
were,  at  the  time  of  making  such  conveyance  or  assurance,  of  the  full  age  of 
twenty-one  years. 

2.  All  and  every  such  infant  or  infants,  being  only  trustee  or  trustees,  mort- 
gagee or  mortgagees,  as  aforesaid,  shall  and  may  be  compelled  by  such  order,  so 
as  aforesaid  to  be  obtained,  to  make  such  conveyance  or  conveyances,  assurance 
or  assurances,  as  aforesaid,  in  like  manner  as  trustees  or  mortgagees  of  full  age 
are  compellable  to  convey  or  assign  their  trust  estates  or  mortgages. 

An  Act  to  prohibit  tavern-keepers,  store-keepers,  confectioners  and  hucksters  from  enter- 
taining minors  at  colleges,  academies,  and  schools,  tor  the  purposes  of  instruction,  and 
from  selling  to  them.     Kevision — Approved  April  10,  1846.     (R.  S.  590.) 

3.  Sec.  1.  From  and  after  the  passing  of  this  act,  it  shall  be  unlawful  for  any 
tavern-keeper  in  this  state  to  receive  and  entertain  at  his  or  her  house  of  public 
entertainment,  any  minor  under  the  age  of  twenty-one  years,  who  is  a  scholar  or 
member  of  any  college,  academy  or  school  within  this  state;  and  if  any  such 
tavern-keeper  shall  receive  and  entertain  any  such  minor  or  scholar,  or  sell,  or 
directly  or  indirectly  supply  him  with  any  wine,  ardent  spirits,  porter  or  strong 
drink  of  any  kind,  he  or  she  shall  for  each  offence  forfeit  and  pay  the  sum  of  ten 
dollars,  to  be  recovered  by  action  of  debt,  with  costs  of  suit,  by  the  parent  or 
guardian  of  such  minor,  or  by  any  other  person  who  shall  sue  for  the  same,  one 
half  of  which  penalty  shall  belong  to  the  person  so  prosecuting,  and  the  other 
half  to  the  college,  academy  or  school  of  which  such  minor  may  be  a  member: 
Provided  ahcays,  that  nothing  in  this  act  shall  prevent  the  reasonable  entertain- 
ment of  such  minor  in  coming  to,  or  returning  from  such  college,  academy  or 
school,  and  until  he  is  provided  with  lodging  and  board,  according  to  the  usage 
and  practice  of  such  college,  academy  or  school. 
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*4.   Sec.  2.   From  and  after  the  passing  of  this  act,  it  shall  be  unlaw- 


ful for  any  store-keeper,  confectioner,  or  huckster  within  this  state,  to  sell, 
or  directly  or  indirectly  to  supply  any  minor,  who  is  a  member  of  any  college, 
academy  or  school  within  this  state,  at  the  place  where  such  college,  academy  or 
school  is  situate,  or  within  three  miles  therefrom,  with  any  wine,  ardent  spirits, 
porter,  or  other  strong  drink,  without  the  special  permission  in  writing  of  the 
president,  principal  master,  or  teacher  of  the  said  college,  academy  or  school; 
and  if  any  store-keeper,  confectioner  or  huckster  shall  sell,  or  directly  or  indi- 
rectly supply  any  such  minor  with  the  said  liquors,  or  any  of  them,  without  such 
permission,  he  or  she  shall,  for  each  offence,  forfeit  the  sum  of  ten  dollars,  to  be 
recovered  by  action  of  debt,  with  costs  of  suit,  by  any  such  parent  or  guardian, 
or  by  any  other  person  who  shall  sue  for  the  same,  one  half  of  which  penalty 
shall  belong  to  the  person  so  prosecuting,  and  the  other  half  to  the  college, 
academy  or  school  of  which  such  minor  is  a  member. 

5.   Sec.  3.  No  debt  contracted  by  any  minor  under  the  age  of  twenty-one 
years,  being  a  scholar  or  student  of  any  college,  academy  or  school  within  this 
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state,  without  the  special  permission  in  writing  of  the  parent  or  guardian  of  such 
minor,  or  of  the  president,  principal  master,  or  teacher  of  the  said  college, 
academy  or  school,  shall  he  binding  on  or  recoverable  of  the  said  minor,  or  his 
parent  or  guardian,  in  any  of  the  courts  of  this  state:  Provided,  that  nothing 
herein  contained  shall  prevent  the  recovery  of  any  debt  contracted  by  such  minor, 
for  reasonable  entertainment  in  coming  to  or  returning  from  such  college,  academy 
or  school,  and  until  he  is  provided  with  lodging  and  board  according  to  the  usage 
ami  practice  of  such  college,  academy  or  school ;  or  for  the  convenient  and  proper 
board  and  lodging  of  any  scholar  or  student  of  such  college,  academy  or  school, 
boarding  and  lodging  out  of  the  same,  by  the  permission  of  the  president,  prin- 
cipal master,  or  teacher  thereof. 

6.  Sec.  4.  In  all  actions,  suits,  and  proceedings,  which  may  be  brought  to 
recover  any  debt  contracted  as  aforesaid  (except  debts  contracted  as  mentioned 
in  the  proviso  of  the  preceding  section),  every  person  being  a  regular  scholar  or 
student  of  any  college,  academy  or  school,  within  this  state,  shall  be  deemed  and 
taken  to  be  a  minor,  unless  he  shall  be  proved  to  be  of  full  age,  by  other  evidence 
than  the  admission  or  declaration  of  such  person. 

An  Act  relative  to  the  sale  and  disposition  of  the  real  estates  of  infants.     Approved  March 

19,  1845.     (R.  S.  6ou.) 

7.  Sec.  1.  Whenever  an  infant  shall  be  seized  of  any  lands  or  tenements,  or 
be  entitled  to  any  terra  to  come  in  any  lands  in  this  state,  and  it  shall  be  repre- 
sented to  the  chancellor,  on  behalf  of  said  infant,  by  his  or  her  guardian  or  next 
friend,  that  his  or  her  interest  requires  that  the  said  lands  or  term  should  be  sold 
or  disposed  of,  the  chancellor  may,  in  a  summary  manner,  proceed  to  inquire 
into  the  merits  of  the  application  ;  and  from  such  time  the  infant  shall,  as  far 
forth  as  relates  to  such  property,  its  proceeds  and  income,  be  considered  a  ward 
of  the  court  of  chancery. 

8.  Sec.  2.  On  every  such  application  the  chancellor  shall,  in  his  discretion, 
appoint  a  suitable  guardian  or  guardians  of  the  infant  in  the  premises,  who  shall 
give  bond  to  the  infant,  to  be  filed  with  the  clerk  of  the  court  of  chancery,  in 
such  penalty  and  with  such  surety  as  the  chancellor  shall  direct,  conditioned  for 
the  just  and  faithful  performance  of  the  trust  reposed  in  such  guardian,  and  for 
the  observance  of  such  orders  and  directions  as  the  chancellor  shall  from  time  to 
time  make  in  the  premises  in  relation  to  such  trust;  which  bond,  if  forfeited, 
may  be  prosecuted  in  any  court  having  cognizance  of  the  same,  by  the  direction 
of  the  chancellor. 

9.  Sec.  3.  After  such  bond  shall  be  given  and  filed  as  aforesaid,  the  chancellor 
may  proceed  in  a  summary  maimer,  by  reference  to  a  master,  to  inquire  into  the 
merits  of  such  application ;  and  whenever,  and  as  often  as  it  shall  satisfactorily 
appear  to  the  court  that  the  interest  of  the  infant  requires,  or  will  be  substan- 
tially promoted  by  a  sale  or  other  disposition  of  the  lands  or  term  of  such  infant, 
or  of  any  part  or  parts  thereof,  the  chancellor  may  direct  a  sale  or  other  dispo- 
sition of  *such  lands  or  term  to  be  made  by  the  guardian  or  guardians,  r)jc„„, 
in  such  way  and  manner,  and  with  such  restrictions,  as  shall  be  deemed  *- 
expedient;  and  all  sales,  dispositions,  and  conveyances,  made  in  good  faith,  in 
pursuance  of,  and  in  conformity  with  the  direction  of  the  court,  when  confirmed, 
as  hereinafter  mentioned,  shall  be  valid  and  effectual  as  if  made  by  such  infant 
when  of  full  age:  Provided  however,  that  nothing  in  this  act  contained  shall 
authorize  the  sale  or  disposition  of  any  lands  or  term  for  years  against  the  pro- 
visions of  any  last  will  or  conveyance  by  which  the  same  were  devised  or  granted 
to  such  infant. 

10.  Sec.  4.  All  sales  and  dispositions  made  in  pursuance  of  this  act  shall  be 
reported,  on  the  oath  or  affirmation  of  the  guardian  or  guardians  aforesaid,  to  the 
chancellor,  to  be  approved  by  him  before  a  conveyance  shall  be  executed ;  and  if 
the  sale  or  disposition  is  confirmed  by  the  chancellor,  and  a  conveyance  directed 
to  be  executed,  he  shall  then  make  order  for  the  application  and  disposition  of 
the  proceeds  of  the  same,  and  for  the  investment  of  the  surplus  belonging  to  such 
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infant,  so  as  to  secure  it  to  the  iufant  in  such  way  and  manner  as  may  seem  most 
for  his  or  her  benefit  and  advantage;  and  a  report  of  such  investment  or  dispo- 
sition shall  also  be  made  to  the  chancellor,  by  such  guardian  or  guardians,  on 
oath  or  affirmation  as  aforesaid,  as  soon  as  conveniently  may  be,  and  filed  iu  the 
office  of  the  clerk  in  chancery. 

11.  Sec.  5.  No  sale  of  any  real  estate,  made  in  pursuance  of  the  provisions  of 
this  act,  shall  give  to  any  person  any  other  or  greater  interest  in  the  proceeds  of 
such  sale  than  he  or  she  had  or  would  have  had  in  the  lands,  provided  the  same 
had  not  been  sold;  but  the  said  proceeds  shall  be  considered  relative  to  the  sta- 
tutes of  descents  and  distribution,  and  for  every  other  purpose,  as  real  estate  of 
the  same  nature  as  the  property  sold. 

12.  Sec.  6.  If  the  real  estate  of  any  infant,  or  any  part  of  it,  shall  be  subject 
to  dower,  and  the  person  entitled  thereto  shall  consent,  in  writing,  to  accept  a 
gross  sum,  to  be  approved  by  the  court  in  lieu  of  such  dower,  or  the  permanent 
investment  of  a  reasonable  sum,  with  the  like  approval,  in  such  manner  as  that 
the  interest  thereof  be  made  payable  to  the  person  entitled  to  the  said  dower 
during  life,  the  chancellor  may,  after  such  consent  in  writing  has  been  filed  in  the 
clerk's  office,  direct  the  payment  of  such  sum  in  gross,  or  the  investment  of  such 
sum,  as  he  shall  deem  reasonable  and  shall  be  acceptable  to  the  person  entitled 
to  such  dower,  in  manner  aforesaid ;  which  sum,  so  paid  or  invested,  shall  be 
taken  out  of  the  proceeds  of  the  sale  of  the  real  estate  of  such  infant  so  subject 
to  said  right  of  dower :  Provided  hoivever,  before  any  such  sum  shall  be  paid, 
or  such  investment  made,  the  chancellor  shall  be  satisfied  that  an  effectual  release 
of  such  right  of  dower  has  been  executed. 

13.  Sec.  7.  Such  guardian  or  guardians,  to  be  appointed  as  aforesaid,  shall  be 
liable  to  account,  under  the  order  of  the  court  of  chancery,  before  such  master  as 
the  chancellor  may  designate  from  time  to  time,  upon  the  application  of  any  per- 
son or  persons  interested  in  the  funds ;  and  the  report  of  such  master,  made  there- 
upon, shall  be  liable  to  exceptions,  as  in  other  cases  of  masters'  reports  requiring 
confirmation  ;  and  the  chancellor  shall  have  full  power  and  authority  to  make  all 
such  orders  and  decrees  in  the  premises  as  shall  be  necessary  to  give  complete 
relief  to  the  parties. 

Supplement.     Approved  February  25,  1861. 

14.  If  the  real  estate  of  any  infant  or  infants,  or  any  part  of  it  heretofore  sold, 
or  that  hereafter  may  be  sold  under  the  provisions  of  the  act  to  which  this  is  a 
supplement,  be  or  shall  have  been,  at  the  time  of  such  sale,  subject  to  an  estate 
by  the  curtesy,  and  the  person  entitled  thereto  shall  consent  in  writing  to  receive 
a  gross  sum,  to  be  approved  by  the  court,  in  lieu  of  such  estate  by  the  curtesy, 
the  chancellor  may,  after  such  consent  in  writing  has  been  filed  in  the  clerk's 
office,  direct  the  payment  of  such  sum  in  gross  as  he  shall  deem  reasonable  and 
shall  be  acceptable  to  the  person  entitled  to  such  estate  by  the  curtesy,  in  man- 
ner aforesaid,  which  sum,  so  paid,  shall  be  taken  out  of  the  proceeds  of  the  sale 
of  the  real  estate  of  such  infant  or  infants,  so  subject  to  said  estate  by  the  cur- 
tesy :  Provided  however,  before  any  such  sum  shall  be  paid,  the  chancellor  shall 
be  satisfied  that  an  effectual  release  of  such  estate  by  the  curtesy,  has  been 
executed  and  delivered. 

An  Act  to  limit  the  hours  of  labor,  and  to  prevent  the  employment  of  children  in  factories 
under  ten  years  of  age.     Approved  March  18,  1851.     (Pam.  321.) 

15.  Sec.  1.  Labor  performed  during  a  period  often  hours,  on  any  day,  in  all 
cotton,  woollen,  silk,  paper,  glass,  and  flax  factories,  and  in  manufactories  of  iron 
and  brass,  shall  be  considered  a  legal  day's  labor. 

16.  Sec.  2.  Hereafter  no  minor  engaged  in  any  factory,  shall  be  holden  or 
required  to  work  more  than  ten  hours  on  any  day,  or  sixty  hours  in  any  week ; 
and  that  hereafter  no  minor  shall  be  admitted  as  a  worker  under  the  age  of  ten 
years  in  any  factory  within  this  state;  that  if  any  owner  of,  or  employer  in  any 
factory  shall  knowingly  employ  any  such  minor,  or  shall  require  any  minor  over 
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the  age  of  ten  years  to  work  more  than  ten  hours  on  any  day,  or  sixty  hours  in 
*any  week,  he  shall  be  adjudged  to  pay  a  penalty  of  fifty  dollars  for  each   r*.,™ 
offence,  to  be  sued  for  and  recovered,  in  an  action  of  debt,  in  the  name  •- 
of  the  overseer  of  the  poor  of  the  township  in  which  such  minor  may  be  em- 
ployed, together  with  costs  of  suit,  and  for  the  benefit  of  such  minor. 

A  Supplement.     Approved  February  l'J,  1852.     (Pam.  — .) 

17.  That  the  word  factory,  wherever  it  occurs  in  the  second  section  of  the  act 
to  which  this  is  a  supplement,  shall  be  construed  to  mean  any  building  in  which 
labor  is  employed  to  fabricate  goods,  wares,  or  utensils. 

An  Act  concerning  the  custody  of  infants.     Approved  March  20,  1800. 

18.  When  any  husband  and  wife  shall  live  in  a  state  of  separation,  without 
being  divorced,  and  shall  have  any  minor  child  or  children  of  the  marriage,  the 
chancellor,  the  supreme  court  of  this  state,  or  any  justice  of  the  said  supreme 
court,  upon  the  said  child  or  children  being  brought  before  them  upon  habeas 
corpus,  shall  make  au  order  for  the  access  of  the  mother  to  her  infant  child  or 
children  at  such  times  and  under  such  circumstances  as  they  may  direct;  and 
if  the  said  child  or  children  be  within  the  age  of  seven  years,  shall  make  an  order 
that  the  said  child  or  children  be  delivered  to  and  remain  in  the  custody  of  the 
mother  until  said  child  or  children  shall  attain  such  age,  unless  said  mother  shall 
be  of  such  character  and  habits  as  to  render  her  an  improper  guardian  for  said 
child  or  children. 

Supplement.     Approved  March  15,  1861. 

19.  The  act  to  which  this  is  a  supplement,  shall  be  extended  so  as  to  apply 
to  all  cases  in  which  a  husband  and  wife  shall  live  in  a  state  of  separation,  unless 
a  decree  of  divorce  separating  them  shall  provide  for  the  custody  and  disposi- 
tion of  their  minor  child  or  children. 


NOTES. 

Both  males  and  females  are  considered  as  infants  until  they  arrive  to  the  age  of  twenty- 
one  years,  although  a  female  cannot  be  bound  longer  than  to  the  age  of  eighteen,  and  at 
that  age  may  marry  without  her  parents'  or  guardians'  consent. 

The  general  principle  is,  that  infants  are  not  capable  of  making  contracts,  and  they  are 
therefore  not  liable  upon  them,  except  where  it  is  shown  that  the  contract  was  for  necessary 
food  or  apparel.  They  will  not  be  liable  for  injuring  a  carriage  hired  to  them  :  nor  for  a 
note  or  bond.  1  South.  87,  100.  And  proof  that  the  infant  at  the  time  of  the  contract  was 
in  the  habit  of  dealing  for  himself,  will  not  make  him  liable.     Penn.  866. 

The  contracts  of  an  infant  which  are  for  his  benefit,  are  not  void,  although  in  general 
he  may  avoid  or  confirm  them  when  he  comes  of  age.     Penn.  1049.     See  10  Peters  58. 

An  infant  who  works  for  another,  may  recover  a  compensation  for  his  services ;  a  con- 
tract with  an  infant  is  binding  on  the  person  of  age.     3  Gr.  343. 

If  an  infant  has  a  cause  of  action,  the;  process  must  be  in  his  name,  the  same  as  in  the 
case  of  an  adult,  and  a  guardian  must  be  appointed  by  the  court  to  carry  on  the  suit,  and 
if  this  be  not  done,  the  fact  of  infancy  may  be  proved  and  the  suit  dismissed.  Penn.  656. 
4.  Hal.  381. 

If  an  infant  is  sued,  a  guardian  must  be  appointed  to  defend  the  suit;  if  he  do  not 
appear,  the  plaintiff  may  have  a  rule  to  assign  him  a  guardian,  which  should  be  served  on 
the  infant  and  his  father  or  other  person  with  whom  he  is  living.     2  South.  544. 

Children  at  the  age  of  twenty-one  may  separate  themselves  from  the  parental  home  and 
acquire  a  new  settlement;  but  whether  young  or  old,  so  long  as  they  reside  with  the  parent, 
they  are  members  of  his  family  and  follow  his  settlement.     1  Harr.  120. 

A  parent  is  not  liable  for  his  child's  trespasses,  unless  done  by  his  command  or  with  his 
participation.     Penn.  86      The  infant  is  liable  personally. 

A  parent  with  whom  a  child  lives,  may  maintain  an  action  for  any  injury  done  to  the 
child,  as  seduction,  &c,  by  which  he  or  she  loses  the  child's  services.  Penn.  583.  1  Hal. 
322. 

The  father  of  a  legitimate  child  is  in  general  entitled  to  its  custody,  in  preference  to  the 
mother,  if  the  parents  are  living  separate;  but  if  the  child  be  of  tender  age,  or  if  other 
circumstances  require,  the  child  maybe  given  to  the  mother;  or  will  be  permitted  to  choose. 
2  Zab.  286. 

An  infant  daughter  was  ordered  to  be  delivered  to  her  father,  though  he  had  verbally 
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committed  her  to  the  care  of  another  until  she  should  attain  the  age  of  twenty-one.  1  Hal. 
Ch.  R.  454. 

Courts  of  equity  may  and  frequently  do  change  the  character  of  property  belonging  to 
infants.  They  will  permit  trustees  or  guardians  to  do  it,  where  it  is  manifestly  for  the 
advantage  of  the  owner,  without  reference  to  the  contingent  interests  of  real  or  personal 
representatives.     2  G.  C.  R.  20. 

A  child  who  continues  to  reside  in  the  father's  family,  after  arriving  at  age,  will  not  be 
entitled  to  claim  compensation  for  services,  unless  an  agreement  to  pay  can  be  proved,  by 
showing  an  express  contract  or  by  circumstances.     2  Zab.  409. 

In  an  action  brought  by  the  father  for  seduction,  held  that  evidence  cannot  be  given  of  a 
promise  of  marriage  to  the  daughter.  Spen.  23'.).  But  in  an  action  by  the  female  for  a 
breach  of  promise,  evidence  may  be  given  of  the  seduction.     4  Zab. 

A  mother  who  is  the  head  of  a  family,  may  recover  for  the  wages  of  her  son  who  resides 
with  her,  and  is  subject,  to  her  authority.     2  Dutch.  388. 

A  parent  must  show  some  loss  of  services,  to  entitle  him  to  maintain  an  action  for  taking 
his  infant  children  out  of  his  possession  In  a  case  of  this  kind,  it  was  held  the  plaintiff 
was  entitled  to  exemplary  damages,  and  that  the  defendant  acted  in  aid  of  the  mother  was 
no  defence.     3  Dutch.  30. 

A  mother  may  contract  on  behalf  of  her  child,  so  that  the  child  may  maintain  an  action 
for  the  wages.  That  a  servant  was  paid  monthly  held  not  a  legal  presumption,  but  is  one 
of  fact  for  the  jury.     3  Dutch.  143. 
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Apprentices,  penalty  for  selling  to,       2' 
Bar  not  to  be  kept  out  of  house, 
Cities  and  boroughs,  rights  not  affected, 
Clerk  to  pay  money  received, 

accountable  to  freeholders, 

to  make  list  for  grand  jury, 

Common  pleas  to  license, 

to  license  none  unnecessarily, 

to  assess  tax  and  fix  rates, 

may  revoke  license, 

how  to  proceed, 

County  collector  to  receive  tax, 
Court  house,  liquor  or  food  not  to  be 

sold  in, 
Credit  not  to  be  given, 

except  to  travellers, 

Debts,  what  not  recoverable, 
Drunkenness,  to  forfeit  license, 
Fees  of  clerk  and  court, 
Gaming  prohibited, 
Indictment  for  selling  liquor, 
Jails,  liquor  not  to  be  sold  in, 
License,  who  to  grant, 
— ; —  form  of, 

restricted  to  person  and  place, 

to  continue  one  year, 

may  be  revoked, 

when  to  be  granted. 

not  to  be  applied  twice  in  one  year, 


27, 


37,  38, 

40, 

1, 

8, 

9, 

31, 


License,  does  not  allow  selling,  &c,  out 

of  house, 
Penalty  for  selling  without  license, 

for  selling  to  apprentices, 

for  receiving  goods  of, 

for  asking  more  than  rates, 

Rates  to  be  made  and  fixed  up, 
Recognisance,  how  taken,  5,  6, 

how  forfeited, 

Recommendations,  what  to  be,  2 

only  for  one  tavern  by  same  person, 

penalty  for  false, 

Sheriff  not  to  be  licensed, 

where  not  to  permit  sale,  40, 

Signs  to  be  put  up, 

not  without  a  license, 

Shopkeepers  not  to  be  licensed, 

penalty  for  having  drunkenness, 

Spirituous  liquors,  how  not  to  be 

sold,  10,  37,  40, 

not  to  be  sold  at  vendues, 

Sunday,  sale  on  prohibited, 

indictment  for, 

license,  how  revoked, 

Taverns,  how  to  be  kept, 
Tax,  how  assessed, 

accounted  for, 

Temperance  inns, 

Vendues,  liquor  not  to  be  sold  at, 


51  to 


2,  13, 

18, 

46,  47, 


10 
39 
25 
20 
21 
21 
48 
30 
,  3 
45 
4 
14 
43 
22 
34 
15 
15 

52 

55 
54 
54 
53 
16 
17 
19 
48 
55 


[See  Drunkards.     Criminal  Proceedings.     Infants.    Sheriffs.'] 

An  Act  concerning  inns  and  taverns.     Revision — Approved  April  17,  1846.     (R.  S.  577  ) 

1.  Any  three  or  more  of  the  judges  of  the  inferior  courts  of  common  pleas  in 
and  for  the  several  counties  of  this  state,  shall  be,  and  they  are  hereby  authorized 
to  grant  licenses  to  persons  to  keep  inns  and  taverns,  and  to  utter  and  sell  vic- 
tuals, and  vinous,  spirituous,  and  other  strong  liquors,  for  the  accommodation  of 
men,  and  provender  for  horses,  within  their  respective  counties,  in  the  manner 
prescribed  by  this  act,  and  not  otherwise. 
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2.  No  person  shall  be  licensed  to  keep  an  inn  and  tavern,  but  such  as  shall  be 
recommended  by  at  least  twelve  reputable  freeholders  of  the  city  or  township 
where  the  said  inn  and  tavern  is  proposed  to  be  kept,  who  shall  certify  that  the 
person  so  recommended  by  them,  is  of  good  repute  for  honesty  and  temperance, 
and  is  known  to  the  persons  recommending,  to  have  at  least  two  spare  beds  more 
than  are  necessary  for  the  family's  ose,  and  is  well  provided  with  house  room, 
stabling  and  provender;  and  it  shall  be  the  duty  of  the  presiding  judge,  at  the 
time  of  application  made,  and  before  a  license  is  granted,  to  call  upon  the  judges 
present,  to  make  known  any  facts  or  objections  within  their  individual  know- 
ledge, if  any  there  be,  why  such  application  should  not  be  granted;  and  there- 
upon the  court  may,  in  their  discretion,  grant  the  license  prayed  for  by  the 
applicant. 

3.  No  person  shall  be  licensed  to  keep  an  inn  or  tavern,  unless  the  freeholders 
who  shall  recommend  him  or  her,  shall  also  certify  that  such  an  inn  or  tavern  is 
necessary,  and  will  conduce  to  the  public  good. 

4.  If  any  person,  who  shall  sign  a  recommendation  as  aforesaid,  shall  therein 
have  imposed  on  the  court,  either  by  signing  to  an  undeserved  character,  or  by 
describing  a  situation  not  true,  or  in  any  other  manner,  then  every  person  so 
offending,  shall  be  deemed  guilty  of  a  misdemeanor,  and  on  conviction,  shall  be 
fined  in  the  sura  of  ten  dollars,  to  be  paid  to  the  overseers  of  the  poor  where  the 
♦said  inn  and  tavern  was  proposed  to  be  kept,  and  applied  to  the  use  of  r*oog 
the  poor  of  the  township  or  precinct.  *- 

5.  Every  person,  before  he  or  she  shall  receive  a  license  to  keep  an  inn  and 
tavern,  shall  become  bound  by  recognisance  to  the  state,  in  the  sum  of  one  hun- 
dred dollars,  as  principal,  with  two  sufficient  sureties,  being  freeholders  in  the 
county,  in  the  sum  of  fifty  dollars  each,  to  be  taken  before  the  court  that  shall 
grant  the  said  license,  with  condition  following  to  wit: 

The  condition  of  this  recognisance  is  such,  that  whereas  the  above  bounden 

A.  B.  is  licensed  by  the  court,  to  keep  an  inn  and  tavern,  in  the  house  where 

dwelleth,  in  the  township  or  precinct  of in  the  county  of for  the  space 

of  one  year  next  ensuing;  if,  therefore,  the  said  A.  B.  during  the  continuance  of 
the  said  license,  shall  not  keep  a  disorderly  inn  or  tavern,  nor  game  himself  or 
herself,  nor  suffer  any  person  to  game  in  his  or  her  house,  for  money,  or  the 
value  of  money,  nor  violate  the  laws  made  concerning  inns  and  taverns,  but 
shall,  during  the  said  term,  in  all  things  respecting  him  or  her  as  an  inn-holder 
and  tavern-keeper,  use  and  maintain  good  order  and  rule,  and  find  and  provide 
good,  wholesome  and  sufficient  lodging,  diet  and  entertainment  for  man,  and 
stabling  and  provender  for  horse,  and  observe  the  directions  of  the  law  relating 
to  inns  and  taverns,  then  this  recognisance  to  be  void,  or  else  to  remain  in  full 
force  and  virtue. 

And  if  the  applicant  for  a  license  to  keep  an  inn  and  tavern,  shall  be  prevented 
by  sickness,  infirmity,  or  other  reasonable  cause,  to  be  judged  of  and  allowed  by 
the  said  court,  from  attending  in  person,  then  the  said  court  may  grant  the 
license,  on  three  sureties  as  aforesaid  entering  into  such  recognisance,  in  sixty 
dollars  each.  All  recognisances  taken  by  virtue  of  this  section,  shall  be  and 
remain  with  the  clerk  of  the  court,  before  whom  the  same  shall  be  taken. 

6.  The  recognisance  required  by  the  fifth  section  of  this  act,  may  be  taken  by 
any  judge  of  the  said  court  of  common  pleas,  out  of  court,  and  being  signed  by 
such  judge,  and  filed  by  the  clerk,  shall  have  the  same  force  and  effect  as  if  the 
same  had  been  taken  in  open  court. 

7.  It  shall  be  lawful  for  the  said  court  to  demand  and  receive,  for  every  such 
license  granted  and  recognisance  taken,  the  sum  of  one  dollar;  and  for  the  clerk 
of  the  court  to  demand  and  receive,  for  entering,  drawing  and  filing  such  recog- 
nisance, and  drawing  the  license,  and  annexing  thereto  the  seal  of  the  court,  and 
making  entry  in  the  minutes  of  such  license  being  granted,  the  sum  of  one  dollar. 

8.  Every  license  to  keep  an  inn  and  tavern,  shall  be  signed  by  the  clerk  of  the 
court  which  granted  the  same,  and  shall  have  the  seal  of  the  said  court  thereto 
affixed  by  the  said  clerk;  which  license  shall  be  in  the  words,  or  to  the  effect 
following : 
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county,  to  wit : 


At  an  inferior  court  of  common  pleas,  in  and  for  the  said  county,  held  at ■ 

in  the  same,  the day  of in  the  year  of  our  Lord  one  thousand 

The  said  court  doth  hereby  allow  and  license  A.  B.  of  the  township  of  

in  the  county  aforesaid,  to  keep  an  inn  and  tavern,  in  the  house  wherein  

dwells,  for  one  whole  year  from  the  day  above  said,  and  no  longer;  so  that  the 
said  A.  B.  shall  use  and  exercise  this  license,  during  the  said  term,  according  to 
the  tenor  and  true  meaning  of  the  laws  in  such  case  made  and  provided.  Given 
under  my  hand  and  the  seal  of  the  said  court,  the  day  and  year  first  above  written. 

C.  D.  Clerk. 

9.  No  license  shall  entitle  any  person  to  keep  an  inn  and  tavern  in  any  other 
place  than  that  in  which  it  was  first  kept,  by  virtue  of  such  license ;  and  such 
license,  with  regard  to  all  other  places  and  persons,  shall  be  void. 

10.  No  license  shall  authorize  any  inn-holder  or  tavern-keeper,  or  any  person 
by  his  or  her  authority  or  permission,  to  sell,  or  to  keep  and  expose  for  sale,  any 
rum,  gin,  brandy,  whiskey,  cider-spirits,  or  other  ardent  spirits,  wine,  or  any 
other  liquid,  of  which  distilled  spirits  or  wine  shall  form  a  component  part,  in 
any  bar,  stand,  or  other  place  out  of  the  inn  or  tavern  house  for  which  license 
shall  have  been  granted  according  to  law;  and  any  person  offending  against 
^.qqn-i  the  provisions  *of  this  section  shall  be  considered  as  keeping  a  disorderly 

°'  J  house,  and  forfeit  his  or  her  license  and  recognisance,  and  shall  be  liable 
to  all  the  penalties  imposed  by  law  for  selling  without  license. 

11.  From  and  after  the  passing  of  this  act,  all  and  every  person  applying  to 
any  court  authorized  by  law  to  grant  license  to  keep  an  inn  and  tavern,  shall 
make  his  or  her  application  to  the  court  for  said  purpose,  on  the  first  day  of  the 
session  of  said  court,  and  the  said  court  shall,  on  the  first  day  of  said  session, 
or  on  some  other  day  thereof,  publicly  fixed  on  by  the  said  court  on  the  said 
first  day,  determine  in  open  court  on  said  application,  by  granting  or  refusing 
the  same. 

12.  Every  license  to  keep  an  inn  and  tavern,  shall  be  made  to  continue  for 
one  year,  and  no  longer;  but  may  be  renewed  yearly  by  the  said  courts,  upon 
the  like  recommendation,  penalties,  assessments,  and  fees,  and  in  the  same  man- 
ner in  every  respect,  as  when  such  license  was  originally  grauted  :  And  further, 
if  any  person,  who,  at  the  expiration  of  his  or  her  license,  shall  neglect  or  refuse 
to  renew  the  same  in  manner  aforesaid,  shall,  notwithstanding,  sell  and  retail 
vinous,  spirituous  or  strong  liquors,  then  such  person  shall  be  subject  to  the  like 
penalties  as  for  selling  without  license. 

13.  It  shall  be  the  duty  of,  and  it  is  hereby  expressly  enjoined  upon,  the  said 
courts,  to  license  no  more  inns  and  taverns,  in  their  respective  counties,  than 
shall  be  necessary  to  accommodate  and  entertain  travellers  and  strangers,  to  serve 
the  public  occasions  of  the  said  counties,  and  for  the  convenience  of  men's  meet- 
ing together  to  transact  business;  and  to  prevent,  as  much  as  possible,  inns  and 
taverns  to  be  kept  for  the  encouragement  of  gaming,  tippling,  drunkenness,  and 
other  vices. 

14.  The  said  courts  shall  not  grant  a  license  to  keep  an  inn  and  tavern  to  any 
sheriff,  undersheriff,  or  jail-keeper. 

15.  The  said  court  shall  not  grant  a  license  to  any  shop-keeper,  to  keep  an 
inn  and  tavern;  neither  shall  any  inn  and  tavern  and  shop  for  selling  goods, 
wares,  and  merchandise,  be  kept  in  one  house:  and  if  any  shop-keeper  shall  give 
or  retail  strong  liquors,  so  as  to  encourage  drunkenness,  revelling  or  frolicking 
in  his  or  her  house  or  store,  he  or  she  shall  forfeit  sixteen  dollars  for  every  such 
offence,  to  be  recovered  with  costs,  by  action  of  debt,  by  any  person  who  will 
prosecute  for  the  same,  in  any  court  of  record  having  cognizance  of  that  sum  : 
Provided  however,  that  nothing  in  this  section  shall  be  so  construed  as  to  pre- 
vent the  keeping  of  an  inn  and  tavern  and  shop  for  selling  goods,  wares,  mer- 
chandise under  the  same  roof,  in  any  city,  borough  or  town  corporate  in  this 
state,  where  the  house  is  so  constructed  that  the  shop  and  tavern  (though  under 
the  same  roof)  shall  be  entirely  distinct,  without  any  communication  existing 
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between  them,  and  where  the  tavern  and  shop  shall  be  kept  by  different  per- 
sons, neither  of  whom  have  an  interest  in,  or  connexion  with,  the  business  of 
the  other. 

lfi.  Every  inn-holder  and  tavern-keeper,  shall  have  and  keep  in  his  or  her 
house,  at  least  two  good  feather  beds  for  guests,  with  good  and  sufficient  bed- 
clothes for  the  same,  and  provide  and  keep  good,  wholesome,  and  sufficient  diet 
for  travellers,  and  stabling  and  provender  of  hay  and  grain  for  four  horses 
more  than  his  or  her  own  stock,  upon  pain  of  forfeiting,  for  every  neglect  or  de- 
fault of  having  any  of  the  articles  in  this  clause  mentioned,  the  sum  of  three 
dollars,  to  be  recovered  by  action  of  debt,  with  costs,  in  any  court  of  record 
having  cognizance  thereof,  by  any  person  or  persons  who  shall  prosecute  for 
the  same. 

17.  Every  person,  to  whom  the  court  shall  see  cause  to  grant  a  license  to 
keep  an  inn  and  tavern,  shall,  before  the  delivery  of  the  said  license  to  him  or 
her,  pay  to  the  clerk  of  the  said  court  such  sum  as  the  said  court  shall  assess 
thereon ;  and  the  said  court  shall  take  into  consideration  the  situation  and  cir- 
cumstances of  the  place  where  the  inn  and  tavern  is  intended  to  be  kept,  as 
affording  more  or  less  profit  to  the  applicant,  and  agreeably  thereto  shall  ascer- 
tain the  sum  to  be  paid  for  every  license,  not  being  less  than  ten  nor  more  than 
seventy  dollars ;  and  no  license  shall  be  delivered  to  any  person,  unless  the  money, 
so  assessed  for  the  same,  shall  have  been  paid  to  the  clerk  of  the  court. 

18.  It  shall  be  the  duty  of  every  clerk  of  the  said  courts,  to  make  and  enter 
*upon  the  minutes  of  the  said  courts  a  true  account  of  the  moneys  which  r^o^n 
he  shall,  from  time  to  time,  receive  upon  licenses  granted  for  inns  and  '- 
taverns,  and  to  pay  the  same  moneys,  within  two  weeks  after  the  receipt  thereof, 
to  the  collector  of  the  county,  to  and  for  the  use  of  the  said  county,  accompanied 
with  a  copy  of  the  account  thereof  from  the  minutes,  signed  by  at  least  three 
of  the  judges  present,  a  duplicate  of  which  account  signed  as  aforesaid,  the 
said  clerk  shall  also  transmit  to  the  clerk  of  the  board  of  chosen  freeholders  of 
the  said  county. 

19.  It  shall  be  the  duty  of  every  county  collector,  to  lay  yearly  and  every 
year  before  the  board  of  chosen  freeholders  of  such  county,  at  their  annual  meet- 
ing, an  accurate  state  and  account  of  the  moneys  which  he  shall  have  received 
from  the  clerk  aforesaid,  upon  licenses  for  inns  and  taverns,  together  with  the 
settlement  he  shall  have  made  with  the  said  clerk  for  such  moneys. 

20.  The  said  clerks  shall  at  all  times  be  accountable  to  the  board  of  chosen 
freeholders,  for  the  moneys  which  they  shall  receive  for  licenses  as  aforesaid,  to 
and  for  the  use  of  the  said  counties  respectively. 

21.  It  shall  be  the  duty  of  the  said  courts,  and  they  are  hereby  respectively 
empowered  and  directed,  at  every  of  their  spring  sessions  hereafter,  to  ascertain 
the  rates  and  prices  of  the  several  liquors,  meat,  and  entertainment  for  man,  and 
also  fix  the  several  sums  for  the  provender,  stabling  and  pasture  for  horses,  to 
be  taken  by  every  licensed  inn-holder  and  tavern-keeper  within  their  respective 
counties;  and  every  such  inn-holder  and  tavern-keeper  shall  obtain  from  the 
clerk  of  the  court,  and  in  ten  days  after  such  session  fix  or  set  up  to  open  view,  in 
the  most  public  room  in  his  or  her  inn  and  tavern,  a  fair  copy  of  the  rates  and 
prices  of  the  articles  and  things,  so  ascertained  by  the  said  court,  with  a  copy  of 
this  clause  thereto  subjoined,  attested  by  the  said  clerk,  and  keep  up  the  said 
copy  so  as  aforesaid,  exposed  to  open  view  until  a  new  rate  shall  be  made,  under 
the  penalty  of  four  dollars  for  every  day  that  he  or  she  shall  refuse,  neglect,  or 
omit  to  fix,  set,  or  keep  up  the  same,  to  be  sued  for  and  recovered  by  action  of 
debt,  with  costs,  in  any  court  of  record  having  cognizance  thereof,  by  any  per- 
son or  persons  who  shall  prosecute  for  the  same :  And  further,  if  any  inn-holder 
and  tavern-keeper  shall  ask,  demand,  or  receive  a  greater  price  for  any  liquors, 
diet,  lodging,  provender,  stabling,  pasturage,  or  other  article,  than  by  such  rate 
shall  be  allowed,  he  or  she  so  offending  shall,  for  every  offence,  forfeit  and  pay 
four  dollars,  to  be  recovered  in  the  manner  last  above  mentioned,  and  his  license 
shall  immediately  thereupon  become  void;  and  lastly,  the  said  clerk  shall  be 
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entitled  to  receive  from  such  inn-holder  and  tavern-keeper,  for  the  copy  of  rates 
aforesaid,  and  this  section  thereto  annexed,  the  sum  of  fifty  cents. 

22.  Every  inn-holder  and  tavern-keeper  shall,  within  twenty  days  after  ob- 
taining his  or  her  license,  put  up  or  fix  a  sign  on  or  adjacent  to  the  front  of  his 
or  her  house,  with  his  or  her  name  thereon,  and  keep  such  sign  up,  during  the 
time  he  or  she  shall  keep  an  inn  and  tavern,  under  the  penalty  of  one  dollar  for 
every  month's  neglect  thereof,  to  be  recovered  by  action  of  debt,  with  costs,  in 
any  court  of  record  having  cognizance  thereof,  by  any  person  or  persons  who 
shall  prosecute  for  the  same. 

23.  It  shall  be  deemed  an  offence  against  this  state,  for  any  inn-holder  or 
tavern-keeper  to  permit  or  suffer  any  cock-fighting,  or  playing  with  cards  or 
dice,  or  to  keep  any  billiard  table,  or  other  gaming  table,  in  his  or  her  inn 
or  tavern,  or  in  any  out-house,  tenement,  yard  or  garden  belonging  thereto, 
or  therein  to  permit  any  kind  of  gaming  by  lot  or  chance. 

24.  It  shall  be  the  duty  of  the  said  courts,  within  their  respective  counties, 
to  revoke  or  annul  any  license  by  them  granted  to  any  person  to  keep  an  inn 
and  tavern,  in  case  such  person  shall  offend  against  any  section  or  part  of  this 
act,  or  shall  not  observe  the  directions  thereof,  or  shall  not  do  all  and  every  the 
matters  and  things  therein  prescribed  and  enjoined  to  be  done ;  and  if  such 
person,  after  a  copy  of  the  rule  or  order  of  the  said  court  revoking  or  annulling 
his  or  her  license  shall  have  been  served  on  him  or  her,  shall,  notwithstanding, 
continue  to  sell  or  retail  any  vinous,  spirituous  or  strong  liquors,  then  such  per- 
son shall  be  liable  to  the  like  penalties  as  for  selling  without  license. 

*qaii  *^*"  ^  any  uin_holder  or  tavern-keeper  shall  sell  any  vinous,  spiritu- 
-l  ous  or  strong  liquors,  to  any  apprentice  or  servant,  knowing  or  having 
reason  to  suspect  or  believe  him  or  her  to  be  such,  without  the  consent  of  his  or 
her  master  or  mistress,  such  inn-holder  or  tavern-keeper  shall,  for  every  offence, 
forfeit  the  sum  of  four  dollars,  to  be  recovered  by  action  of  debt,  with  costs,  by 
the  master  or  mistress  of  such  apprentice  or  servant,  in  any  court  of  record  having 
cognizance  thereof. 

26.  If  any  inn-holder,  tavern-keeper  or  other  person  or  persons  shall  take  or 
receive,  directly  or  indirectly,  from  any  apprentice  or  servant,  any  clothing  or 
other  goods,  chattels,  wares  or  merchandise,  in  payment  for  any  vinous,  spiritu- 
ous or  strong  liquors,  or  in  pawn  or  pledge  to  secure  such  payment,  then  he, 
she,  or  they,  so  offending,  shall  forfeit  and  pay  unto  the  master  or  mistress  of 
such  apprentice  or  servant,  treble  the  value  of  all  such  clothing  or  other  goods, 
chattels,  wares  or  merchandise,  which  he,  she  or  they  shall  have  so  taken  or  re- 
ceived as  aforesaid,  to  be  recovered  by  such  master  or  mistress,  his  or  her  execu- 
tors or  administrators,  by  action  of  debt  or  on  the  case,  with  costs,  in  any  court 
having  cognizance  of  the  same. 

2T.  If  any  inn-holder  and  tavern-keeper  shall  trust  or  give  credit  to  any  per- 
son or  persons,  for  vinous,  spirituous  or  strong  liquors,  he,  she  or  they,  so  trust- 
ing or  giving  credit  to  any  person  or  persons  as  aforesaid,  shall  lose  the  debt, 
and  be  for  ever  disabled  from  suing  for  or  recovering  the  same,  or  any  part 
thereof;  and  if  any  inn-holder  and  tavern-keeper  shall  sue  for  any  such  debt,  the 
person  or  persons  sued  shall  and  may  plead  this  act  in  bar;  and  if  the  plaintiff 
in  such  suit  shall  become  nonsuit,  or  a  verdict  or  judgment  shall  be  given  for  the 
defendant,  then  such  plaintiff  shall  pay  double  costs. 

28.  If  any  inn-holder  and  tavern-keeper  shall  take  or  get  from  any  person  or 
persons,  trusted  as  aforesaid,  any  note,  bill,  bond  or  other  security,  for  any 
vinous,  spirituous  or  strong  liquors,  sold  and  drunk  in  or  at  his  or  her  house, 
under  pretence  that  it  is  for  victuals  or  any  other  thing,  whereby  to  evade  this 
act,  then  every  such  note,  bill,  bond,  or  other  security,  shall  be  void  ;  and  the 
defendant  or  defendants  may  plead  this  act  in  bar  to  any  action  or  suit  to  be 
brought  thereon. 

29.  Nothing  in  this  act  shall  be  construed  to  debar  any  inn-holder  and  tavern- 
keeper  from  taking,  receiving  or  recovering  any  sum  or  sums  of  money  which 
shall  become  due  and  owing  to  him  or  her,  from  persons  who  may  be  lodgers  in 
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his  or  her  house,  or  from  travellers  not  residing  in  the  town,  city,  precinct  or 
township  where  such  inn  and  tavern  is  kept. 

30.  It  shall  he  the  duty  of  every  justice  of  the  peace,  on  view,  complaint  or 
information,  that  any  inn-holder  and  tavern-keeper  hath  committed  any  act  or 
thing,  or  hath  neglected,  omitted  or  refused  to  observe  or  do  any  act  or  thing, 
whereby  in  the  judgment  of  such  justice  the  recognisance  aforesaid  may  be  for- 
feited, or  the  condition  thereof  broken,  to  require,  by  summons  under  his  hand 
and  seal,  such  inn-holder  and  tavern-keeper  to  appear  at  the  next  court  of  gene- 
ral quarter  sessions  of  the  peace,  then  and  there  to  answer  to  the  matter  of  such 
complaint  or  information;  and  also  to  bind  the  complainant  or  any  other  person 
in  recognisance  to  appear  and  give  evidence  ;  and  it  shall  be  the  duty  of  the 
said  court  to  direct  the  jury,  which  shall  there  attend  for  the  trial  of  traverses,  or 
some  other  jury  of  good  and  lawful  men,  to  be  then  and  there  empannelled  by 
the  sheriff,  to  inquire  thereof;  and  if  the  jury  find  that  such  inn-holder  and 
tavern-keeper  hath  done,  or  hath  neglected,  omitted  or  refused  to  observe  or  do 
any  act  or  thing  whereby  the  said  recognisance  is  broken,  such  act  being  speci- 
fied in  such  complaint  or  information,  the  said  court  shall  adjudge  him  or  her 
guilty,  which  verdict  and  adjudication  shall  be  final ;  and  thereupon  the  said 
recognisance  shall  be  forfeited,  judgment  final,  with  costs,  shall  be  given  against 
the  recognisors,  as  in  case  of  debt,  and  execution  shall  issue  thereon  accordingly : 
And  further,  that  the  sheriff  shall  pay  the  money,  which  he  shall  have  received 
by  virtue  of  such  execution,  into  the  treasury  of  this  state,  at  the  time  and  in  the 
manner  prescribed  by  law  in  regard  to  penalties  on  forfeited  recognisances  and 
fines  and  amercements,  and  shall  be  entitled  to  the  fees  and  subject  to  the  penal- 
ties and  actions  thereby  prescribed  :  Provided,  that  the  said  court,  at  the  request 
of  the  attorney-general,  or  attorney  *prosecuting  the  pleas  in  his  absence,  r;),„.9 
or  of  the  party  complained  of,  or  either  of  his  or  her  sureties,  may,  on  L 
reasonable  cause  shown,  adjourn  the  trial  of  such  complaint  or  information  to 
the  then  next  sessions  or  term. 

31.  If  any  inn-holder  and  tavern-keeper  shall  be  convicted  of  being  drunk  in 
his  own  inn  and  tavern,  besides  the  penalty  consequent  on  the  crime  of  drunken- 
ness, his  license  shall  immediately  thereupon  become  void. 

32.  This  act  shall  not  be  construed  to  prevent  any  inn-holder  and  tavern- 
keeper,  who,  before  the  passing  thereof,  was  licensed  according  to  law,  from  act- 
ing as  such  during  the  term  for  which  his  or  her  license  shall  have  been  granted ; 
subject,  nevertheless,  to  the  like  conditions,  duties,  pains  and  penalties,  as  if  this 
act  had  not  been  made. 

33.  Nothing  in  this  act  contained  shall  be  taken,  deemed  or  construed  to  alter, 
change,  or  in  any  manner  affect  the  rights,  powers,  privileges  and  immunities 
given  and  granted  by  law  to  any  city  or  town  corporate  in  this  state,  relative  to 
the  licensing  of  inns  and  taverns  within  their  respective  cities  or  towns  corporate, 
such  cities  or  towns  corporate,  nevertheless,  conforming  to  the  directions  and  being 
subject  to  the  limitations,  restrictions  and  provisions  herein  contained  and  given 
to  the  inferior  courts  of  common  pleas,  in  the  several  counties  of  the  state,  ex- 
cept that  the  recommendation  for  a  license  in  such  cities  or  towns  corporate, 
shall  be  signed  by  at  least  ten  reputable  freeholders  residing  therein. 

34.  It  shall  not  be  lawful  for  any  person,  not  having  a  license  to  keep  an 
inn  and  tavern,  to  put  or  keep  up,  on  or  near  his  or  her  dwelling-house,  any 
sign  or  other  device  usually  employed  to  denote  the  keeping  an  inn  or  tavern  ; 
and  every  person  so  offending,  shall  forfeit  and  pay  five  dollars  for  every  month 
that  the  same  shall  be  so  kept  up,  to  be  recovered  by  action  of  debt,  with  costs, 
by  any  person  who  shall  sue  for  the  same,  before  any  justice  of  the  peace  in  the 
county  where  the  offence  shall  be  committed. 

35.  It  shall  be,  and  it  is  hereby  made  the  duty  of  the  clerks  of  the  courts  of 
general  quarter  sessions  of  the  peace,  in  the  several  counties  of  this  state,  at 
least  once  in  every  year  or  oftener,  if  thereunto  required  by  the  grand  jury,  duly 
empannelled,  for  any  county,  to  make  out  a  list  of  the  names  of  all  the  persons 
within  the  said  county  who  shall  have  a  license  to  keep  an  inn  and  tavern,  and  to 
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lay  the  said  list  before  the  grand  jury  of  said  county,  on  the  first  day  of  their 
meeting. 

36.  Whenever  any  of  the  inferior  courts  of  common  pleas,  in  and  for  any  of 
the  counties  in  this  state,  shall  reject  and  refuse  to  grant  the  application  of  any 
person  or  persons  for  license  to  keep  an  inn  and  tavern,  under  the  provisions  of 
this  act,  it  shall  not  be  lawful  for  such  person  or  persons,  whose  application  to 
keep  such  inn  and  tavern  shall  have  been  rejected  by  the  court  aforesaid,  to  apply 
again  for  said  license,  at  any  time  within  one  year  thereafter. 

37.  It  shall  not  be  lawful  for  any  person  or  persons,  without  license  for  that 
purpose  first  had  and  obtained,  to  sell,  or  cause  or  knowingly  permit  to  be  sold, 
directly  or  indirectly,  any  wine,  rum,  gin,  brandy,  whiskey,  cider-spirits  or  other 
ardent  spirits,  or  any  composition  of  which  any  of  the  said  liquors  shall  form  the 
chief  ingredient,  except  such  as  shall  be  compounded  and  intended  to  be  used  as 
medicine,  by  less  measure  than  one  quart,  or  any  mixed  liquors  by  less  measure 
than  five  gallons ;  and  any  person  so  offending,  shall  be  deemed  guilty  of  a  mis- 
demeanor, and  on  conviction,  shall  be  fined  in  any  sum  not  exceeding  twenty 
dollars,  together  with  the  costs  of  prosecution :  Provided,  that  the  prosecution 
shall  be  commenced  within  six  months  after  the  offence  shall  have  been  com- 
mitted :  And  provided  also,  that  nothing  in  this  act  shall  be  construed  or  taken 
to  prohibit  any  person  or  persons  from  selling  metheglin,  currant  wine  or  other 
wine  or  cider,  made  by  him,  her  or  them. 

38.  In  all  indictments  hereafter  found  upon  this  act,  it  shall  be  sufficient  to 
describe  the  liquor  sold  as  ardent  spirits,  without  specifying  particularly  the  kind 
or  description  thereof. 

39.  If  any  person  or  persons  shall,  without  a  license  for  that  purpose  first  had 
and  obtained  according  to  law,  sell  by  retail  any  rum,  brandy,  wine  or  spirits,  of 
*<U3l  *anykind,or  any  other  liquid  of  which  distilled  spirits  shall  form  a  com- 

J  ponent  part,  (except  such  as  are  compounded  and  intended  to  be  used 
for  medicine)  under  the  quantity  of  one  quart,  he  or  she  so  offending,  shall  for- 
feit and  pay  for  every  such  offence  ten  dollars,  to  be  recovered  by  action  of  debt, 
with  costs,  in  any  court  of  record  having  cognizance  thereof,  by  any  person  who 
may  prosecute  for  the  same,  in  the  name  of  the  overseer  or  overseers  of  the  poor 
of  the  township  iu  which  such  offence  may  take  place,  one  half  for  the  benefit  of 
the  person  so  prosecuting,  and  the  residue  for  the  use  of  the  poor  of  such  town- 
ships :  Provided,  that  such  prosecution  shall  be  commenced  within  six  calendar 
months  after  said  offence  shall  have  been  committed :  Provided  also,  that  nothing 
in  this  act  contained  shall  be  so  construed  as  to  prevent  or  impair  any  prosecu- 
tion or  proceeding  by  indictment  under  this  act. 

40.  It  shall  not  be  lawful  for  any  sheriff,  undersheriff,  jailer,  or  other  person 
whatever,  to  sell,  or  knowingly  permit  to  be  sold,  in  any  of  the  court-houses  or 
jails  of  this  state,  any  wine,  gin,  whiskey,  cider-spirits,  brandy  or  other  ardent 
spirits,  or  any  composition  of  which  any  of  the  said  liquors  shall  form  the  chief 
ingredient ;  aud  in  case  any  sheriff  shall  so  offend,  he  shall  be  deemed  guilty  of  a 
high  misdemeanor,  and,  on  conviction  thereof,  shall  be  fined  in  the  sum  of  one 
hundred  dollars,  together  with  costs  of  prosecution;  and  if  any  undersheriff, 
jailer,  or  other  person  shall  so  offend,  he  shall  be  deemed  guilty  of  a  misdemeanor, 
and,  on  conviction  thereof,  be  fined  in  the  sum  of  one  hundred  dollars,  together 
with  costs  of  prosecution. 

41.  If  any  sheriff  shall  knowingly  permit  any  undersheriff,  jailer,  or  other 
person  to  sell  in  the  court-house  or  jail  of  the  county  of  which  he  is  sheriff,  any 
wine,  gin,  whiskey,  cider-spirits,  brandy  or  other  ardent  spirits,  or  any  composi- 
tion of  which  any  of  the  said  liquors  shall  form  the  chief  ingredient,  he  shall,  for 
every  such  offence,  forfeit  and  pay  the  sum  of  fifty  dollars,  one  half  to  the  use 
of  the  person  prosecuting  for  the  same,  and  the  other  half  to  the  use  of  the 
county  in  which  the  said  offence  was  committed,  to  be  recovered  by  action  of 
debt,  in  any  court  of  competent  jurisdiction,  with  costs  of  suit. 

42.  When  any  suit  shall  be  commenced  agaiust  any  sheriff  for  violation  of  the 
forty-first  section  of  this  act,  if  it  shall  appear  upon  the  trial  that  the  said  offence 
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was  committed  daring  the  sitting;  of  any  of  the  courts  in  the  court-house,  such 
fact  shall  be  deemed  and  taken  as  conclusive  evidence  of  the  knowledge  of  the 
said  sheriff  in  that  behalf. 

43.  It  shall  not  be  lawful  for  any  undersheriff,  jailer,  or  other  person  or  persons 
who  may  occupy  the  court-house  or  jail  of  any  of  the  counties  in  this  state,  to 
keep  the  same  as  a  house  of  public  entertainment,  and  sell,  or  permit  to  be  sold 
therein,  food  or  provisions  of  any  kind,  after  the  manner  of  licensed  inn-keepers; 
and  if  any  person  or  persons  shall  offend  against  the  provisions  of  this  section, 
he,  she  or  they  shall  forfeit  and  pay,  for  every  offence,  the  sum  of  twenty-five 
dollars,  to  be  recovered  by  any  person  prosecuting  for  the  same,  one  half  to  the 
use  of  the  person  so  prosecuting,  and  the  other  half  to  the  use  of  the  county  in 
which  the  said  offence  was  committed,  to  be  recovered  by  action  of  debt,  in  any 
court  of  competent  jurisdiction,  with  costs  of  suit. 

44.  In  any  suit  which  may  be  brought  under  this  act,  the  inhabitants  of  the 
county  in  which  said  suit  may  be  brought,  shall  be  deemed  and  taken  as  compe- 
tent witnesses. 

45.  The  freeholders  required  to  recommend  to  the  courts  suitable  persons  for 
license  to  keep  inns  and  taverns,  shall  be  such  as  shall  not  have  recommended 
any  other  application  for  a  license  under  the  second  section  of  this  act,  in  the 
same  township,  city  or  borough,  for  the  same  year. 

46.  It  shall  and  may  be  lawful  for  the  inferior  courts  of  common  pleas  of  the 
several  counties  in  this  state,  to  grant  licenses  to  keep  temperance  inns  and 
taverns  in  said  counties,  on  applications  of  similar  form,  and  accompanied  by  like 
recommendations  as  are  required  by  this  act,  excepting  that  applications  for  such 
temperance  licenses  shall  distinctly  state  the  intention  of  the  applicant  to  keep 
a  temperance  house. 

*47.  The  license  to  be  issued  on  such  application,  shall  be  in  the  fol-  r*gj« 
lowing  form :  L 

county,  to  wit: 


At  the  inferior  court  of  common  pleas,  in  and  for  the  said  county,  held  at 

—  in  the  same,  the  day  of  in  the  year  of  our  Lord  one  thousand 

The  said  court  do  hereby  allow  and  license  A.  B.  of  the  township  of in 


the  county  aforesaid,  to  keep  a  temperance  inn  and  tavern,  in  the  house  wherein 

dwells,  for  one  whole  year  from  the  day  above  said,  and  no  longer;  so 

that  the  said  A.  B.  shall  use  and  exercise  this  license,  during  the  said  term  ac- 
cording to  the  tenor  and  true  meaning  of  the  laws  in  such  case  made  and  pro- 
vided. Given  under  my  hand  and  the  seal  of  the  said  court,  the  day  and  year 
first  above  written.  C.  D.   Clerk. 

48.  Every  person,  before  he  or  she  shall  receive  a  license  to  keep  a  temper- 
ance inn  and  tavern,  shall  become  bound  by  recognisance  to  the  state,  in  the  sum 
of  one  hundred  dollars,  as  principal,  with  two  sufficient  sureties,  being  freeholders 
in  the  county,  in  the  sum  of  fifty  dollars  each,  to  be  taken  before  the  court  that 
shall  grant  the  said  license,  with  condition  following,  to  wit: 

The  condition  of  this  recognisance  is  such,  that  whereas  the  above  bounden 
A.  B.  is  licensed  by  the  court,  to  keep  a  temperance  inn  and  tavern,  in  the  house 

where dwelleth,  in  the  township  or  precinct  of in  the  county  of ■ 

for  the  space  of  one  year  next  ensuing;  if,  therefore,  the  said  A.  B.  during  the 
contiuuance  of  the  said  license,  shall  not  keep  a  disorderly  inn  or  tavern,  nor 
game  himself  or  herself,  nor  suffer  any  person  to  game  in  his  or  her  house,  for 
money  or  the  value  of  money,  nor  keep,  offer,  sell  or  otherwise  dispose  of  in  his 
or  her  house,  nor  in  any  out-house,  yard  or  garden  connected  therewith,  any 
vinous,  fermented,  spirituous  or  strong  or  intoxicating  liquors,  nor  violate  the 
laws  made  concerning  inns  and  taverns,  but  shall,  during  the  said  term,  in  all 
things  respecting  him  or  her  as  an  inn-holder  and  tavern-keeper,  use  and  main- 
tain good  order  and  rule,  and  find  and  provide  good,  wholesome  and  sufficient 
lodging,  diet  and  entertainment  for  man,  and  stabling  and  provender  for  horse, 
and  observe  the  directions  of  the  law  relating  to  inns  and  taverns,  then  this 
recognisance  to  be  void,  or  else  to  remain  in  full  force  and  virtue. 
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49.  The  applicant  for  such  license  to  keep  a  temperance  inn  and  tavern,  shall 
pay  to  the  court  and  clerk  the  same  fees  for  said  license,  recognisance  and  rates, 
as  are  provided  for  in  the  seventh  and  twenty-first  sections  of  this  act,  but  shall 
be  wholly  exempt  from  the  tax  imposed  and  provided  for  in  the  seventeenth  sec- 
tion of  said  act. 

50.  The  said  courts  of  common  pleas  shall  exercise  the  like  discretion  in 
granting  such  license,  and  in  prescribing  rates  for  the  regulation  of  prices  uuder 
the  same,  as  is  provided  for  in  this  act. 

Supplement.     Approved  March  8,  1848.     (Pam.  183  ) 

51.  The  licenses  granted  under  the  authority  of  this  state  to  keep  inns  and 
taverns,  shall  not  be  construed  to  authorize  the  sale  of  any  vinous,  spirituous,  or 
other  intoxicating  liquors  upon  the  Sabbath,  commonly  called  Sunday;  and  all 
persons  offending  against  the  provisions  of  this  act  shall  be  subject  to  all  the 
penalties  and  liabilities  of  persons  selling  liquor  without  license,  as  specified  in 
the  revised  laws,  in  the  thirty-seventh  section  of  the  "act  concerning  inns  and 
taverns,"  and  shall  likewise  be  subjected  to  the  forfeiture  of  the  license,  at  the 
discretion  of  the  court  having  jurisdiction  of  the  case. 

A  further  Supplement.     Approved  February  20,  1849.     (Pam.  61.) 

Whereas  serious  doubts  have  arisen  in  regard  to  the  proper  construction  of  the 
act  entitled,  "A  supplement  to  an  act  concerning  inns  and  taverns,"  approved 
March  third,  eighteen  hundred  and  forty-seven,  which  was  approved  March 
eighth,  eighteen  hundred  and  forty-eight,  and  the  mode  of  punishment  in- 
tended to  be  prescribed  by  that  act — therefore, 

52.  Sec.  1.  No  person  shall  offer  or  expose  for  sale,  or  sell  on  the  first  day  of 
the  week  commonly  called  Sunday,  any  spirituous,  vinous,  fermented,  or  other 
jlsQje-n  *intoxicating  liquors;  and  any  person  offending  against  the  provisions 

J  of  this  act  shall  be  deemed  guilty  of  a  misdemeanor,  and  on  conviction 
thereof,  shall  be  punished  by  fine,  not  exceeding  twenty  dollars,  together  with 
the  costs  of  the  prosecution. 

53.  Sec.  2.  It  shall  and  may  be  lawful  for  any  court  or  body  now  empowered, 
or  that  may  be  hereafter  empowered  by  the  laws  of  this  state  to  grant  licenses 
to  keep  inns  and  taverns,  after  conviction  had  under  the  first  section  of  this  act, 
to  revoke  and  cancel  any  license  granted  by  them  to  any  inn  and  tavern  keeper 
who  may  hereafter  offend  against  the  provisions  of  the  first  section  of  this  act, 
upon  due  proof  made  that  such  offence  has  been  committed  ;  and  that  the 
powers  conferred  by  this  section  may  be  exercised  in  a  summary  way,  upon  peti- 
tion preferred  by  any  twelve  freeholders  resident  in  the  county  where  such 
offence  shall  have  been  committed,  upon  ten  days'  notice  in  writing  to  the  party 
against  whom  such  proceeding  shall  be  had  ;  and  that,  upon  the  hearing  of 
such  petition  before  the  proper  authority  having  jurisdiction  thereof,  a  judgment 
of  conviction  against  the  party  complaiued  of,  if  any  shall  have  been  rendered 
under  the  first  section  of  this  act,  shall  be  received  as  conclusive  evidence. 

54.  Sec.  3.  In  all  indictments  hereafter  found  under  the  first  section  of  this 
act,  it  shall  be  sufficient  to  describe  the  liquor  sold  as  intoxicating  liquor,  without 
specifying  particularly  the  kind  or  description  thereof. 

An  Act  to  prevent  the  use  of  spirituous  liquors  at  vendues.     Passed  the  11th  of  February, 

1797.     (R.  S.  608.) 

55.  Sec.  1.  If  any  person,  who  shall  make  any  vendue  in  this  state,  shall 
give  or  sell,  or  suffer  to  be  given  or  sold,  in  order  to  be  drunk  at  the  time 
and  place  of  such  vendue,  any  vinous,  spirituous,  or  other  strong  liquors,  such 
person,  so  offending,  shall  forfeit  twenty  dollars,  to  be  recovered  by  action  of 
debt,  with  costs,  by  any  person  who  shall  sue  for  the  same,  in  any  court  of  record 
having  cognizance  of  that  sum,  one  half  to  the  prosecutor,  and  the  other  half  to 
the  overseers  of  the  poor  of  the  township  or  precinct,  where  the  offence  was 
committed,  for  the  use  of  the  poor  thereof. 
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50.  Sec.  2.  Provided,  this  act  shall  uot  extend  to  any  vendue  made  or  held 
at  any  inn  or  tavern  by  any  civil  officer. 

There  are  several  acts  which  regulate  the  licensing  of  taverns  and  the  pay- 
ment of  the  taxes  in  different  cities  and  townships. 
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Banks,  insolvent,  duty  of  directors,  1 

duty,  it'  notes  depreciated,  3 

penalty  for  overdrawing,  4 

Chancellor,  powers  in  cases  of  in- 
solvency, 5  to  19 

appeal  to,  from  receivers,  17 

Creditors,  how  claims  investigated 

and  paid,  13,  15 
Commission  to  investigate,  18,  19,  23 
Directors'  duty  if  insolvent,  1 
Fraud,  how  prevented,  1 
Injunction,  how  to  issue,  5,  <> 
Insolvent,  what  directors  to  do,  1 
sales  to  be  void,  2 


Insolvent,  proceedings  in  chancery,  10  to  19 

evidence  of,  6 

Insurance  companies  may  be  examined,  23 

Notes  depreciated,  not  to  be  received,  3 

Receivers,  how  appointed,  7 

oath  of,  8 

powers  and  duties,                         7  to  ltS 

may  search,  10 

make  inventory  and  report,  11 

may  be  removed,  majority  may  act,  14 

may  sell  certain  franchises,  20 

Religious  or  literary  societies  not 

affected,  21 


[See  Banks.     Corporations.'] 

An  Act  to  prevent  frauds  by  incorporated  companies.     Revision — Approved  April  15,  1846. 

(R.  S.  129.) 

1.  "Whenever  any  incorporated  company  in  this  state  shall  become  insolvent, 
it  shall  be  the  duty  of  the  directors  or  managers  of  the  said  company,  within  ten 
days  thereafter  to  call  a  public  meeting  of  the  stockholders  of  the  said  company, 
*and  to  lay  before  them  for  inspection  and  examination,  all  the  books  of  r*q4e 
accounts,  by-laws  and  minutes  of  the  said  corporation,  and  to  exhibit  to   ^ 

the  said  meeting  a  full  and  true  statement  of  all  the  estate,  funds  and  property 
of  the  said  company,  and  of  all  the  debts  due  and  owing  to  the  said  company, 
and  by  whom,  and  of  all  the  debts  owing  by  the  said  company,  and  to  whom,  as 
far  as  the  said  directors  and  managers  can  at  that  time  make  out  the  same  ;  so 
as  to  exhibit  to  the  stockholders  a  full,  fair  and  true  account  of  the  situation  of 
the  affairs  of  the  said  company. 

2.  Whenever  any  such  incorporated  company  shall  become  insolvent,  or  shall 
suspend  the  ordinary  business  of  the  said  company,  for  want  of  funds  to  carry 
on  the  same,  it  shall  not  be  lawful  for  the  directors  or  managers  of  the  said  com- 
pany, or  for  any  officer  or  agent  of  the  said  company,  to  sell,  convey,  assign  or 
transfer  any  of  the  estate,  effects,  choses  in  action,  goods,  chattels,  rights  or 
credits,  lands  or  tenements  of  the  said  company ;  nor  shall  it  be  lawful  to  make 
any  such  sale,  conveyance,  assignment  or  transfer,  in  contemplation  of  the 
insolvency  of  any  such  company,  and  every  such  sale,  conveyance,  assignment 
or  transfer  shall  be  utterly  null  and  void  as  against  creditors  :  Provided  always, 
that  in  case  of  a  bona  fide  purchase  made  for  a  valuable  consideration,  before 
the  said  company  shall  have  actually  suspended  the  ordinary  business  of  the 
said  company  as  aforesaid,  by  any  person  having  no  knowledge,  information  or 
notice  of  the  insolvency  of  the  said  company,  or  of  the  sale  being  made  in  con- 
templation of  the  insolvency  of  the  said  company,  such  purchase  shall  not  be 
invalidated  or  impeached. 

3.  When  the  bank  bills  or  notes  of  any  incorporated  bank  in  this  state,  shall 
hereafter  become  depreciated,  and  shall  pass  in  this  state  in  the  place  where 
such  bank  is  located  at  less  than  their  par  value,  it  shall  not  be  lawful  for  any 
of  the  directors,  or  any  of  the  officers  or  agents  of  the  said  bank  to  pay  any 
debt  which  they  may  owe  to  the  said  bank,  in  the  depreciated  notes  or  bills  of 
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the  said  bank ;  nor  shall  any  promissory  note  or  other  evidence  of  debt,  given 
to  or  held  by  any  such  bank  (which  any  director  or  officer,  or  agent  of  the  said 
bank,  shall  be  the  drawer,  giver,  or  endorser  of,  and  which  shall  have  been  made, 
given  or  endorsed  for  or  on  account  of  any  director  or  officer  or  agent  of  the 
said  bank,  or  which  shall  have  been  discounted  for  the  benefit  of  any  director  or 
officer,  or  agent  of  the  said  bank),  be  paid  to  the  said  bank  or  to  its  receiver  or 
receivers,  or  trustees,  in  the  depreciated  bills  or  notes  of  the  said  bank  ;  but  all 
such  debts  shall  be  paid  either  in  specie,  or  in  other  bank  bills  or  notes  passing 
current  in  this  state  at  the  time  at  their  par  value  ;  and  all  payments  made  or 
received  contrary  to  this  section  are  hereby  declared  null  and  void,  and  of  no 
effect. 

4.  If  any  director,  cashier,  book-keeper  or  other  officer  or  agent  of  any  such 
bank,  shall  knowingly  overdraw  his  account  with  the  bank  of  which  he  shall  be 
a  director,  officer,  or  agent,  by  means  whereof  he  shall  wrongfully  obtain  the 
money,  notes,  or  funds  of  the  said  bank ;  or  shall  in  any  way  wrongfully  use  or 
employ  any  of  the  money,  notes,  or  funds  of  the  said  bank  for  his  own  private 
use  and  benefit,  and  contrary  to  his  duty  or  trust  as  a  director  or  officer,  or  agent 
of  the  said  bank,  he  shall  make  good  the  same,  and  pay  therefor  during  the 
time  he  shall  have  had  the  same,  at  the  rate  of  ten  per  centum  per  annum 
thereon. 

5.  Whenever  any  incorporated  company  shall  have  become  insolvent,  it  shall 
and  may  be  lawful  for  any  creditor  or  stockholder  of  the  said  company  to  apply, 
by  petition  or  bill  of  complaint  to  the  chancellor,  setting  forth  the  facts  and 
circumstances  of  the  case,  for  a  writ  of  injunction,  and  the  appointment  of  a 
receiver  or  receivers,  or  trustees  ;  whereupon  the  chancellor  being  satisfied  of 
the  sufficiency  of  said  application,  and  also  of  the  truth  of  the  facts  and  allega- 
tions contained  in  the  said  petition  or  bill,  by  affidavit  or  otherwise,  and  upon 
giving  when  so  ordered  such  reasonable  notice,  to  be  served  or  published,  as  the 
chancellor  in  an  order  to  be  made  for  that  purpose  shall  direct,  the  chancellor 
may  proceed  in  a  summary  way,  to  hear  the  affidavits,  proofs  and  allegations 
which  may  be  offered  by  or  on  behalf  of  the  parties ;  and  if  upon  such  inquiry 
into  the  matters  or  cause  of  complaint,  it  shall  be  made  to  appear  to  the  chan- 
cellor that  the  said  company  has  become  insolvent,  and  shall  not  be  about  to 

resume  its  business  in  a  short  time  thereafter  *with  safety  to  the  public 
and  advantage  to  the  stockholders,  it  shall  and  may  be  lawful  for  the 
chancellor  to  issue  an  injunction  to  restrain  the  said  company  and  its  officers  and 
agents,  from  exercising  any  of  the  privileges  or  franchises  granted  by  the  act 
incorporating  the  said  company,  and  from  collecting  or  receiving  any  debts,  or 
from  paying  out,  selling,  assigning  or  transferring  any  of  the  estate,  moneys, 
funds,  lands,  tenements  or  effects  of  the  said  company,  until  the  court  shall  other- 
wise order.     (See  22.) 

6.  Whenever  two  or  more  of  the  directors,  or  the  cashier  of  any  banking  com- 
pany, shall  admit  that  the  said  bank  is  insolvent  or  unable  to  pay  its  debts,  and 
the  said  bank  shall  neglect  or  refuse  to  pay  its  just  debts,  when  demanded  within 
the  usual  and  proper  hours  of  business;  or  whenever  such  banking  company  shall 
have  stopped  payment,  by  neglecting  or  refusing  to  redeem  their  bills,  notes  or 
other  evidences  of  debt,  in  specie  or  in  the  notes  of  some  other  incorporated  bank, 
current  at  the  time  in  this  state  at  par  value,  for  want  of  funds,  or  shall  have 
closed  its  doors  during  banking  hours,  or  taken  any  other  measures  with  intent 
to  prevent  the  creditors  of  the  said  bank  from  demanding  payment  of  their  just 
debts,  or  from  presenting  the  notes  or  bills  of  the  said  bank  for  redemption  as 
aforesaid ;  or  shall  have  suspended  the  ordinary  business  of  the  said  bank  for 
want  of  funds  to  carry  on  the  same;  the  said  banking  company  shall  from  the 
time  thereof,  be  deemed  and  considered  insolvent  within  the  true  intent  and 
meaning  of  this  act. 

7.  It  shall  and  may  be  lawful  for  the  court  of  chancery,  if  the  circumstances  of 
the  case  and  the  ends  of  justice  require  it,  at  the  time  of  ordering  the  said  injunc- 
tion, or  at  any  other  time  afterwards  during  the  continuance  of  the  said  injunc- 
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tion,  to  appoint  a  receiver  or  receivers,  or  three  trustees,  with  full  power  and 
authority  to  demand,  sue  for,  collect,  receive,  and  take  into  their  possession,  all 
the  goods  and  chattels,  rights  and  credits,  moneys  and  effects,  lands  and  tene- 
ments, books,  papers,  choses  in  action,  bills,  notes,  and  property  of  every  descrip- 
tion belonging  to  the  said  company  at  the  time  of  their  insolvency  or  suspension 
of  business  as  aforesaid ;  and  to  sell,  convey,  or  assign  all  the  said  real  or  per- 
sonal estate;  and  to  pay  into  the  court  of  chancery  all  the  moneys  and  securities 
for  money  arising  from  such  sales,  or  which  the  said  receiver  or  receivers,  or  trus- 
tees, shall  collect  or  receive  by  virtue  of  the  authority  vested  in  them,  to  be  dis- 
posed of  by  the  said  receiver  or  receivers,  or  trustees,  from  time  to  time,  under 
the  order  of  the  said  court,  among  the  creditors  of  the  said  company;  first  making 
to  the  receiver  or  receivers,  or  trustees,  such  reasonable  compensation  as  the 
chancellor  may  deem  just  and  proper,  and  also  deducting  the  costs  of  the  pro- 
ceedings in  the  said  court. 

8.  Before  the  said  receiver  or  receivers,  or  trustees,  shall  be  capable  of  acting, 
he  or  they  shall  comply  with  such  terms  as  the  chancellor  in  his  order  appointing 
him  or  them,  may  prescribe,  and  he  or  they  shall  respectively  take  and  subscribe 
the  following  oath  or  affirmation,  before  one  of  the  masters  of  the  court  of  chan- 
cery, or  before  the  chancellor :  "I do  swear  (or  affirm)  that  I  will  faithfully, 

honestly,  and  impartially  execute  the  powers  and  trusts  reposed  in  me,  as  receiver 

or  trustee  (as  the  case  may  be),  for  the  creditors  and  stockholders  of  the and 

that  without  favor  or  affection,"  which  oath  or  affirmation  shall  be  filed  in  the 
office  of  the  clerk  in  chancery,  within  ten  days  after  the  taking  thereof. 

9.  It  shall  and  may  be  lawful  for  the  receiver  or  receivers,  or  trustees,  in  order 
to  enable  them  to  ascertain  and  secure  the  property  and  effects  of  the  company, 
for  which  he  or  they  shall  be  appointed  as  aforesaid,  to  send  for  persons  and 
papers,  and  to  examine  the  said  persons,  and  the  president,  directors,  managers, 
cashier,  and  all  other  officers  and  agents  of  the  said  company  on  oath  or  affirma- 
tion (which  oath  or  affirmation  the  said  receiver  or  receivers,  or  trustees,  are 
hereby  empowered  to  administer),  respecting  the  affairs  and  transactions  of  the 
said  company  and  the  estate,  money,  goods,  chattels,  credits,  notes,  bills,  and 
choses  in  action,  real  and  personal  estate  and  effects  of  every  kind  of  the  said 
company ;  and  if  any  such  person  shall  refuse  to  be  sworn  or  affirmed,  and  to 
make  answer  to  such  questions  as  shall  be  put  to  him,  or  shall  refuse  to  declare 
the  whole  truth  touching  the  subject  matter  of  the  said  examination,  then  it  shall 
be  lawful  for  the  chancellor,  on  report  made  to  him  by  the  said  receiver  or  re- 
ceivers, or  trustees,  to  commit  such  *person  to  prison,  there  to  remain  r*qio 
until  he  shall  submit  himself  to  be  examined  as  aforesaid,  and  shall  pay  *- 

all  the  costs  of  such  proceedings  against  him. 

10.  It  shall  be  lawful  for  the  said  receiver  or  receivers,  or  trustees,  with  the 
assistance  of  a  peace  officer,  to  break  open  in  the  day  time,  the  houses,  shops, 
warehouses,  doors,  trunks,  chests,  or  other  places  of  the  said  company,  for  which 
he  or  they  shall  be  appointed  receiver  or  receivers,  or  trustees  as  aforesaid,  where 
any  of  the  said  company's  goods,  chattels,  choses  in  action,  notes,  bills,  moneys, 
books,  papers  or  other  writings  or  effects  have  been  usually  kept,  or  shall  be; 
and  to  take  possession  of  the  same,  and  also  to  take  possession  of  the  lands  and 
tenements  belonging  to  said  corporation. 

11.  It  shall  be  the  duty  of  the  receiver  or  receivers,  or  trustees,  so  to  be  ap- 
pointed, as  soon  as  they  conveniently  can,  after  taking  possession  of  the  estate 
and  effects  of  the  company,  for  which  he  or  they  shall  be  appointed  as  aforesaid, 
to  lay  before  the  court  of  chancery,  a  full  and  complete  inventory  of  all  the  estate, 
property  and  effects  of  the  said  company,  its  nature  and  probable  value,  and  an 
account  of  all  the  debts  due  from  the  said  company  and  of  the  debts  to  it,  as  near 
as  the  said  receiver  or  receivers,  or  trustees,  can  ascertain  the  same  at  that  time; 
and  also  to  make  a  report  of  their  proceedings  to  the  said  court  every  six  months 
thereafter,  until  the  said  trust  shall  be  completed. 

12.  The  receiver  or  receivers,  or  trustees,  so  to  be  appointed,  shall  be  deemed 
and  taken  to  be  a  receiver  or  receivers,  or  trustees,  for  the  creditors  and  stock- 


374  INSOLVENT   CORPORATIONS. 

holders  of  the  company  for  which  they  shall  be  appointed,  with  full  power  and 
authority,  whenever  they  shall  deem  it  proper,  to  institute  suits  at  law  or  in 
equity  in  his  or  their  own  name  or  names,  as  receiver  or  receivers,  or  trustees  as 
aforesaid,  for  the  recovery  of  any  estate,  real  or  personal,  debts,  rights  in  action, 
damages,  and  demands  whatsoever  and  wheresoever  existing  in  favor  of  the  said 
company  at  the  time  of  the  insolvency  or  suspension  of  business,  as  aforesaid,  of 
the  said  company,  or  accruing  subsequent  thereto;  and  with  power  and  authority 
in  their  discretion,  to  compound  and  settle  with  any  debtor  of  the  said  company, 
or  with  persons  having  possession  of  their  property,  or  in  any  way  responsible,  in 
law  or  equity,  to  the  said  company  at  the  time  of  its  insolvency  or  suspension  of 
business  as  aforesaid,  upon  such  terms  and  in  such  manner  as  the  said  receiver  or 
receivers,  or  trustees,  shall  deem  just  and  beneficial,  under  all  the  circumstances, 
to  the  persons  interested  in  the  funds  and  property  of  the  said  corporation  ;  and 
in  case  of  mutual  dealing  between  the  said  corporation  and  any  other  person  or 
persons,  to  allow  just  set-offs  in  favor  of  such  persons,  in  all  cases  in  which  it 
shall  appear  to  the  said  receiver  or  receivers,  or  trustees,  that  the  same  ought  to 
be  allowed,  according  to  law  and  equity:  Provided,  that  where  a  debtor  shall 
have  paid  bona  fide,  his  debt  to  the  said  company,  without  notice  that  the  said 
company  had  become  insolvent,  or  had  suspended  its  business,  as  aforesaid,  he, 
she  or  they  shall  not  be  liable  to  pay  the  same  to  the  receiver  or  receivers,  or 
trustees. 

13.  Any  creditor  who  shall  lay  his  claim  before  the  receiver  or  receivers,  or 
trustees,  appointed  in  pursuance  of  this  act,  may,  at  the  same  time,  declare  his 
desire  that  a  jury  may  decide  thereon;  and,  in  like  manner,  the  said  receiver  or 
receivers,  or  trustees,  may  require  that  the  same  shall  be  referred  to  a  jury ;  and, 
in  either  case,  such  request  shall  be  entered  on  the  minutes  of  the  said  receiver  or 
receivers,  or  trustees,  and  thereupon  an  issue  shall  be  made  up  between  the  parties, 
under  the  direction  of  one  of  the  justices  of  the  supreme  court,  and  a  jury  empan- 
nelled,  as  in  other  cases,  to  try  the  same  at  the  circuit  court  next  to  be  holden  in 
the  county  in  which  the  said  company  carried  on  their  business;  the  verdict  of 
such  jury  shall  be  subject  to  the  control  of  the  supreme  court,  as  in  suits  originally 
instituted  in  the  said  court,  and  when  rendered,  if  not  set  aside  by  the  court,  shall 
be  certified  by  the  clerk  of  the  supreme  court,  to  the  said  receiver  or  receivers,  or 
trustees;  and  such  creditor  or  creditors  shall  be  considered,  in  all  respects,  as 
having  proved  their  debts,  for  the  amounts  so  ascertained  to  be  due  to  them. 

14.  Every  matter  and  thing  by  this  act  required  to  be  done  by  the  receiver  or 
receivers,  or  trustees,  of  any  such  incorporated  company,  shall  be  good  and  effec- 
tual, to  all  intents  and  purposes,  if  performed  by  a  majority  of  them ;  and  it  shall 
*<UQ1  *ancl  may  '^  lawful  for  the  court  of  chancery  to  remove  any  receiver  or 

J  receivers,  or  trustees,  so  to  be  appointed,  and  to  appoint  another  or  others 
in  his  or  their  place  or  places,  or  to  fill  any  vacancy  or  vacancies  which  may 
occur,  as  the  said  court  may  deem  expedient  and  proper. 

15.  In  payment  of  the  creditors  and  distribution  of  the  funds  of  any  such 
company,  the  creditors  shall  be  paid  proportionally  to  the  amount  of  their 
respective  debts,  excepting  mortgage  and  judgment  creditors  when  the  judgment 
has  not  been  by  confession  for  the  purpose  of  preferring  creditors;  and  that  the 
said  creditors  shall  be  entitled  to  such  distribution  on  debts  not  due,  making  in 
such  case,  a  lawful  rebate  of  interest,  when  interest  is  not  accruing  on  the  same; 
and  the  surplus  funds,  if  any,  after  payment  of  the  creditors,  and  the  costs  and 
expenses  as  aforesaid,  may  be  divided  and  paid  to  the  stockholders  proportion- 
ally, according  to  their  respective  shares. 

16.  In  all  suits  in  any  court  of  law  or  equity,  which  shall  be  pending  in  the 
name  of  any  such  incorporated  company  as  aforesaid,  at  the  time  of  the  appoint- 
ment of  a  receiver  or  receivers,  or  trustees,  as  aforesaid,  it  shall  be  lawful  for  the 
said  courts,  and  they  are  hereby  directed,  on  application  of  the  said  receiver  or 
receivers,  or  trustees,  to  cause  the  said  receiver  or  receivers,  or  trustees,  to  be 
substituted  as  plaintiff  or  plaintiffs,  in  the  place  and  stead  of  the  said  company, 
or  to  carry  on  such  suit  in  the  name  of  the  said  company,  for  the  use  of  the  said 
receiver  or  receivers,  or  trustees. 
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17.  In  case  any  such  company,  or  person  or  persons  whatever,  shall  think 
themselves  or  himself  aggrieved  by  the  proceedings  or  determination  of  the  said 
receiver  or  receivers,  or  trustees,  in  the  discharge  of  their  duty,  it  shall  be  lawful 
for  the  party  aggrieved  to  appeal  to  the  chancellor,  who  shall,  in  a  summary  way, 
hear  and  determine  the  matter  complained  of,  and  make  such  order  touching  the 
same,  as  shall  be  equitable  and  just;  and  the  chancellor,  in  the  execution  of  the 
powers  and  authority  under  this  act,  is  hereby  vested  with  all  the  jurisdiction 
and  power  which  is  lawful  for  the  court  of  chancery  to  exercise  in  suits  depending 
in  that  court,  and  may  proceed  according  to  the  rules,  principles,  and  practice  of 
that  court,  excepting  when  otherwise  directed  by  this  act;  and  all  cases  brought 
before  the  chancellor,  under  this  act,  shall  be  considered  as  depending  in  the 
court  of  chancery,  and  the  orders  and  decisions  carried  into  effect,  the  same  as 
in  other  causes  of  equity  jurisdiction. 

18.  It  shall  be  the  duty  of  the  chancellor  of  this  state,  upon  application  made 
to  him  by  petition,  by  two  or  more  directors,  creditors  or  stockholders  of  any 
banking  company  in  this  state,  upon  a  proper  case,  made  by  the  oath  or  affirma- 
tion of  the  petitioners  or  others,  in  his  discretion,  to  appoint  one  or  more  com- 
missioner or  commissioners,  with  full  power  to  investigate  the  situation  and 
affairs  of  the  said  bank,  and  make  report  thereon  without  delay,  under  oath  or 
affirmation,  to  the  said  chancellor;  and  it  shall  be  the  duty  of  the  officers  of  the 
said  bank,  to  give  the  said  commissioner  or  commissioners,  free  access  to  the 
houses,  shops,  vaults,  trunks,  chests,  notes,  bills,  moneys,  books,  papers,  and 
every  other  place  or  thing  of  the  said  company,  under  pain  of  being  declared 
insolvent  by  the  said  chancellor,  in  case  of  refusal;  and,  after  the  said  commis- 
sioner or  commissioners  shall  have  made  his  or  their  report  as  aforesaid,  it  shall 
be  the  duty  of  the  said  chancellor,  if  in  his  opinion  the  interest  of  the  public  or 
of  the  stockholders  requires  it,  to  proceed  against  said  bank  in  the  manner  herein- 
before directed,  with  respect  to  insolvent  banks.     (See  23.) 

19.  The  said  commissioner  or  commissioners  shall  receive  such  reasonable 
compensation,  as  the  chancellor  may  deem  just  and  proper,  to  be  paid  by  or 
recovered  of  the  said  petitioners,  in  case  no  injunction  issues  after  his  or  their 
report  is  made;  but  if  an  injunction  shall  be  issued,  then  to  be  paid  out  of  the 
funds  or  assets  of  the  said  bank.     (See  23.) 

20.  Whenever  receivers  or  trustees,  appointed  or  to  be  appointed  by  virtue 
of  this  act,  for  the  creditors  and  stockholders  of  any  company,  shall  have 
charge  of  any  canal,  railroad,  turnpike  or  other  work  of  a  public  nature,  in  which 
the  value  of  the  work  is  dependant  upon  the  franchise,  and  in  the  continuance 
of  *which  the  public  as  well  as  the  corporators  and  creditors  of  such  r*qcn 
company  have  an  interest,  it  shall  be  lawful  for  such  receivers  or  trustees  ■- 

to  sell  or  lease  the  principal  work  for  the  construction  whereof  the  said  company 
were  incorporated,  together  with  all  the  chartered  rights,  privileges  and  fran- 
chises, belonging  to  said  company  and  appertaining  to  such  principal  work; 
aud  the  purchaser  or  purchasers,  lessee  or  lessees  of  such  principal  work,  char- 
tered rights,  privileges  and  franchises,  shall  thereafter  hold,  use  and  enjoy  the 
same,  during  the  whole  of  the  residue  of  the  terra  limited  in  the  charter  of  said 
company,  or  during  the  term  in  such  lease  specified,  in  as  full  and  ample  a  manner, 
as  the  stockholders  of  such  company  could  or  might  have  used  and  enjoyed  the 
same ;  subject,  however,  to  all  the  restrictions,  limitations  and  conditions  con- 
tained in  such  charter :  Provided,  that  nothing  herein  contained,  shall  be  so 
construed  as  to  apply  to  or  in  any  wise  affeet  any  corporation  authorized  by  law 
to  exercise  banking  privileges. 

21.  Nothing  in  this  act  contained  shall  apply  to  any  incorporated  literary  or 
religious  society,  or  destroy  or  impair  any  right  or  remedy  already  existing 
against  any  incorporated  company. 

A  Supplement.     Approved  March  25,  1852.     (Pam.  397.) 

22.  That  whenever  an  injunction  shall  have  been  granted  against  any  incorpo- 
rated company,  as  provided  for  in  the  fifth  section  of  the  act  to  which  this  is  a 
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supplement,  and  a  receiver  or  receivers  or  trustees  shall  have  been  appointed,  as 
provided  for  in  said  act,  and  said  injunction  and  appointment  shall  have  con- 
tinued for  four  months,  it  shall  not  be  lawful  for  the  stockholders  or  directors  of 
said  corporation,  or  any  other  person  whatever,  to  use  or  exercise  the  franchises 
of  such  corporation,  or  to  transact  any  business  in  their  name,  or  by  color  of 
their  charter,  except  such  as  may  be  necessary  to  collect  their  property  and 
assets,  and  to  sell  the  same,  and  distribute  the  proceeds  among  the  creditors  and 
stockholders  of  said  corporation ;  and  that,  for  all  other  purposes,  the  charter 
of  said  corporation,  by  such  injunction,  appointment,  and  continuance,  shall  be 
forfeited  and  void,  without  any  further  proceedings  or  judgment. 

Supplement.    Approved  March  10,  1853.    (Pam.  399.) 

23.  The  eighteenth  and  nineteenth  sections  of  the  act  to  which  this  is  a  sup- 
plement, be  and  the  same  are  hereby  extended  to  insurance  companies  incorporated 
in  this  state. 

NOTES. 

The  insolvency  of  a  corporation  is  the  ground  upon  'which  the  chancellor  proceeds  under 
the  above  act  (1).  A  bank  without  funds  for  the  redemption  of  its  notes,  and  depending  on 
individual  resources  and  exertions  to  provide  funds,  rather  than  upon  the  immediate  ability 
of  the  institution  itself,  is  insolvent,  within  the  act.     1  G.  C.  R.  422. 

It  does  not  necessarily  follow,  because  an  injunction  is  granted,  that  receivers  will  be 
appointed;  the  authority  to  do  this  is  a  delicate  one,  and  will  be  cautiously  exercised.  1  G. 
C.  R.  173. 

The  act  regulates  rather  than  gives  jurisdiction.  2  G.  C.  R.  114.  It  partakes  largely  of 
the  character  of  a  bankrupt  law,  and  it  is  proper  to  apply  the  general  rules  which  regulate 
that  system.     Id.  266. 

The  receivers  are  bound  to  allow  just  set-off,  although  they  may  not  come  within  the  gene- 
ral act  allowing  set-oifs.     3  Zab.  283. 

The  act  applies  to  all  incorporations,  not  specially  excepted.  An  injunction  may  be  issued 
before  the  company  has  actually  suspended  business.  If  insolvency  be  made  out,  it  is  still 
in  the  discretion  of  the  court  how  to  proceed;  it  may  restrain  the  company  from  carrying 
on  its  ordinary  business,  and  yet  leave  the  directors  to  settle  up  its  affairs.  3  G.  C.  R.  187. 
Id.  294. 

The  property  does  not  vest  in  the  receivers,  nor  does  the  appointment  necessarily  put  an 
end  to  the  corporation.     They  may  sue  or  defend  in  its  name.     3  G.  C.  R.  423. 

The  receivers  derive  their  powers  from  the  statute;  but  it  is  not  necessary  they  should  be 
conferred  in  express  terms;  they  may  be  inferred.  They  have  power  to  administer  oaths 
and  examine  witnesses  in  matters  they  are  empowered  to  determine.  3  G.  C.  R.  480.  They 
may  compel  a  disclosure  of  the  knowledge  possessed  by  any  person  of  the  affairs  of  the 
company.     Id.  505. 

If  an  officer  or  director  knowingly  overdraws  his  account,  he  is  guilty  under  the  fourth 
section  above,  although  he  did  not  intend  to  defraud.     4  Zab.  478. 

The  powers  conferred  on  the  court  of  chancery  by  the  above  act  are  to  be  exercised  with 
caution,  and  for  the  protection  of  creditors.  1  Stock.  95.  The  object  of  the  second  section 
is  to  prevent  preferences.  Id.  457.  And  to  secure  an  equal  distribution  of  the  assets. 
2  Stock.  13. 

A  court  of  equity  in  a  proper  case,  may  interfere  in  behalf  of  a  single  stockholder.  2 
Stock.  174;  but  not  merely  because  he  has  an  unsettled  account.     Id.  480. 

It  is  not  a  matter  of  course  to  appoint  a  receiver  upon  a  decree  of  insolvency.  3  Stock. 
126. 
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Creditors,  division  of  eflFects  among,  12, 1.1, 17 

how  if  debts  not  due,  19 

Debtor,  how  to  apply,  1,  25 
to  give  notice  to  creditor,  2 

to  exhibit  inventory,  3 

examination  of,  4,  5 

discharge  of,  6,  20 

remanded  and  proceedings,  8,  9,  10,  29 

allowance  to,  8 

penalty  for  fraud,  21 

Fees  of  officers  and  court,  22 

Prison  limits  and  bond,  23,  24 

who  not  to  have,  28 

Seduction,  defendant  how  held,  26 

when  discharged,  27 

Suits  in  equity,  17 

Trial  and  new  trial,  9,  25 

[See  Imprisonment  for  Debt     Insolvent  Estates.     Executions.] 


Application  for  discharge, 

1,25 

Assignees,  how  appointed,  &c, 

6 

when  a  new  one, 

7 

title  to  property, 

11 

power  of, 

12 

oath  and  compensation. 

14 

Bail,  proceeding  if  debtor  was, 

18 

Bond  for  limits, 

23,  24 

Court,  when  to  be  applied  to, 

1,  25 

to  appoint  hearing, 

2 

how  to  proceed. 

3 

to  examine  debtor, 

4  to  7 

may  examine  wife  and  others, 

15,  10 

may  grant  new  trial, 

25 

Creditors  to  have  notice  of  hearing, 

2 

how  may  remand  debtor, 

8,  9 

to  file  plea,  &c, 

9 

An  Act  for  the  relief  of  persons  imprisoned  on  civil  process. 
April  16,  1846.     (R.  S.  325.) 


Revision — Approved 


1.  Any  person,  who  now  is  or  hereafter  shall  be  in  actual  confinement  for  debt 
or  damages  in  any  of  the  jails  in  this  state,  and  is  willing  to  deliver  up  to  his 
creditor  or  creditors  all  his  estate  both  real  and  personal,  towards  the  payment 
of  his  creditor  or  creditors,  shall  have  leave  to  present  a  petition  to  the  court  of 
common  pleas  in  and  for  the  county  wherein  he  is  so  imprisoned,  at  any  stated 
term  thereof,  setting  forth  the  cause  or  causes  of  his  imprisonment,  containing 
also  a  just  and  true  account  of  all  his  real  and  personal  estate,  a  full  and  true 
inventory  of  all  his  deeds,  bonds,  notes,  books  of  account,  vouchers  and  securi- 
ties whatsoever,  together  also  with  a  list  of  all  his  creditors,  with  the  moneys 
due  and  owing  to  each  of  them,  to  the  best  of  his  knowledge.     (See  25.) 

2.  The  court  to  whom  such  application  is  made,  are  recpaired  to  name  the 
time  and  place,  at  which  they  will  attend  to  hear  what  can  be  alleged  for  or 
against  the  liberation  of  such  debtor,  which  time  shall  not  be  less  than  forty  days 
after  making  said  application ;  of  which  time  and  place,  so  appointed  by  the 
court,  the  debtor  shall  cause  notice  in  writing,  at  least  thirty  days  previous 
thereto,  to  be  served  on,  or  left  at  the  usual  place  of  residence  of,  each  of  his 
creditors,  if  residing  within  this  state,  and  have  the  same  inserted  in  one  of  the 
newspapers  of  this  state. 

3.  At  the  time  and  place  so  appointed,  the  debtor  applying  to  the  court  as 
aforesaid,  shall  appear  before  the  said  court  and  exhibit  a  just  and  true  account 
of  all  his  estete,  both  real  and  personal,  either  in  possession,  reversion  or  re- 
mainder, together  with  a  just  and  true  inventory  of  all  his  deeds,  bonds,  notes, 
books  of  account,  vouchers,  specialties  whatsoever,  with  the  sums  due.  thereon, 
as  near  as  may  be,  and  a  list  of  all  his  creditors,  with  the  amount  of  debts  to 
them  due  and  owing ;  and  the  court  shall  proceed  to  hear,  consider  and  examine 
into  the  truth  and  justice  of  such  application  or  petition,  so  as  aforesaid  made 
and  presented,  and  to  consider  and  examine  the  truth  and  fairness  of  the  account 
and  inventory  so  exhibited  before  the  said  court. 

4.  Such  examination  shall  be  had  in  open  court  and  on  interrogatories  proposed 
by  the  court  to  such  debtor,  touching  and  concerning  the  disposition  of  his  estate, 
the  truth  and  fairness  of  the  account  and  inventory,  so  as  aforesaid  exhibited ; 
and  the  debtor  shall,  on  his  oath  or  solemn  affirmation,  make  a  true  and  direct 
answer,  of  and  concerning  the  same,  to  all  such  questions  as  shall  be  asked  him 
by  the  court;  and  if  the  debtor,  to  such  interrogatories,  shall  knowingly,  falsely 
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swear  or  affirm,  such  debtor  shall  be  adjudged  guilty  and  liable  to  the  pains  and 
penalties  of  wilful  and  corrupt  perjury. 

*3521  *5"  ^  8*ia*'  a's0  "Je  t'ie  ^ut^  °^  tne  court>  at  tne  tlme  °f  hearing,  to 
J  examine  the  debtor  touching  his  confinement,  whether  his  imprisonment 
was  compulsory  or  voluntary,  and  whether  he  has  not,  at  any  time  between  the 
day  of  his  application  to  the  court  for  his  hearing,  and  the  time  of  his  examina- 
tion, been  without  the  prison  limits  ;  to  all  which,  and  such  other  questions  as 
shall  be  asked  by  the  creditor,  under  permission  of  the  court,  the  debtor  shall 
full  answer  make,  subject  to  the  recpiirements  and  liabilities  in  this  act  prescribed  ; 
and  if  it  shall  appear  that  the  debtor  has  been  without  the  prison  limits,  or  that 
his  confinement  was  not  compulsory,  or  he  will  not  a  satisfactory  answer  make 
to  the  questions  proposed,  it  shall  be  the  duty  of  the  court  to  stay  all  further 
proceeding  in  the  case. 

6.  If,  after  the  hearing,  consideration  and  examination  of  the  proofs  and  alle- 
gations of  such  debtor,  the  court  and  the  creditor  or  creditors,  that  may  attend, 
shall  be  satisfied  that  the  conduct  of  the  debtor  has  been  fair,  upright  and  just, 
the  court  shall  proceed  forthwith  to  appoint  one  or  more  respectable,  judicious 
and  responsible  freeholder  or  freeholders  of  the  county,  where  such  debtor  may 
be  imprisoned,  as  assignee  or  assignees ;  to  which  said  assignee  or  assignees  the 
debtor  shall  forthwith  execute  an  assignment  of  all  his  real  and  personal  estate 
wheresoever  or  whatsoever,  except  such  apparel  for  himself,  his  wife  and  chil- 
dren, and  such  tools  and  implements  of  his  trade  or  occupation,  as  the  court  may 
judge  proper,  not  exceeding  the  value  of  twenty-five  dollars  in  the  whole ;  and 
except  also  such  property  of  the  said  debtor  as  is  or  may  be  by  law  exempted 
from  execution  ;  upon  making  which  assignment  and  filing  the  same  in  the  clerk's 
office  of  the  said  court,  the  court  may,  by  writing,  under  their  hands  and  seals, 
direct  the  sheriff  to  discharge  said  debtor  from  confinement  on  account  of  any 
debts  by  him  previously  contracted. 

7.  Upon  the  death,  or  removal  from  the  state,  of  any  assignee  appointed  under 
the  sixth  section  of  this  act,  it  shall  and  may  be  lawful  for  the  court  in  which  such 
appointment  was  made,  on  application,  and  being  satisfied  that  the  same  is  just 
and  reasonable,  to  appoint  another  in  the  place  of  such  dead  or  removed 
assignee;  and  an  entry  of  such  order  and  appointment  shall  be  made  in  the 
minutes  of  the  court;  upon  which  such  newly  appointed  assignee  shall  have  and 
possess  all  the  powers,  rights  and  interests,  in  the  estate  of  the  insolvent  debtor, 
that  were  vested  in  the  deceased  or  removed  assignee ;  and  execute  all  such 
conveyances,  and  do  all  such  lawful  acts  and  things  as  the  said  dead  or  removed 
assignee  might  or  ought  to  have  done  ;  and  the  same  shall  be  as  valid  as  if  done 
by  the  deceased  or  removed  assignee ;  and  in  case  there  be  a  co-assignee  or 
assignees,  not  dead  or  removed,  shall  and  may  act,  do  and  complete  all  things 
with  him  or  them,  as  the  said  deceased  or  removed  assignee  might  or  ought  to 
have  done. 

8.  If  the  creditor  or  creditors,  at  whose  suit  such  debtor  is  imprisoned,  or  any 
other  creditor,  shall  not  be  satisfied  with  the  truth  and  honesty  of  the  declaration 
and  confession  of  such  debtor,  nor  with  the  truth  and  fairness  of  the  account  and 
inventory  so  as  aforesaid  to  be  exhibited,  and  such  creditor  or  creditors  shall 
offer  and  undertake  to  the  court  to  prove  by  the  first  day  of  the  next  term,  that 
such  debtor  has  concealed  and  secreted  some  part  of  his  estate,  and  has  not 
fairly,  fully  and  honestly,  delivered  up  to  the  use  and  benefit  of  his  creditors  the 
whole  of  his  estate,  real  and  personal,  it  shall  and  may  be  lawful  for  the  court  to 
remand  such  debtor  to  prison,  and  direct  such  debtor  and  the  said  creditor  or 
creditors,  so  dissatisfied  as  aforesaid,  to  appear  before  the  court  on  the  first  day 
of  the  next  term  :  Provided,  that  such  creditor  or  creditors,  so  dissatisfied,  shall 
and  do  agree  by  writing,  under  his  or  their  hands,  to  allow  and  pay  any  sura 
that  the  court  may  direct,  not  exceeding  two  dollars  per  week,  to  and  for  the 
support  of  such  debtor,  to  be  paid  to  the  debtor,  or  left  with  the  jailer,  at  such 
time  and  in  such  sum  as  the  creditor  or  creditors  may  choose,  provided  the  said 
allowance  be  not  withheld  for  a  space  longer  than  one  week  at  any  one  time; 
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and  on  failure  of  payment  of  which  weekly  sum,  such  debtor  shall,  on  applica- 
tion to  the  court,  or  any  three  judges  thereof,  be  forthwith,  by  order  as  afore- 
said, discharged:  Provided  also,  that  if  such  creditor  or  creditors,  so  dissatis- 
fied, shall  prove  that  such  debtor  hath  *coneealed  and  kept  back  any  part  r*q-q 
of  his  estate,  he  or  they  shall  be  reimbursed  the  expense  of  supporting  such  *- 
debtor  out  of  the  estate  of  such  debtor.     (See  20.) 

9.  After  such  debtor  shall  be  remanded  to  prison  as  aforesaid,  he  shall,  within 
thirty  days,  file,  in  the  clerk's  office  of  said  court,  a  declaration  to  the  following 
effect,  to  wit :  Hunterdon  (or  other  county,  as  the  case  may  be),  to  wit :  A. 
(name  of  the  debtor)  cometh  before  the  court  and  saith,  that  he  ought  against 
his  creditors  to  be  discharged  out  of  custody  for  debt,  because  he  saith,  that  he 
hath  become,  according  to  the  force,  form  and  effect  of  an  act  of  the  legislature 
entitled,  "An  act  for  the  relief  of  persons  imprisoned  on  civil  process,"  and 
within  the  true  intent  and  meaning  of  such  act,  an  insolvent  debtor;  and  that 
he  hath  well  and  truly  complied  with  the  said  act  in  all  things  on  his  part, 
for  the  benefit  and  to  the  use  of  his  creditors,  to  wit,  on  the  first  day  of  March, 
in  the  year  of  our  Lord  seventeen  hundred  and  ninety-five  (or  other  time,  as  the 
case  may  be),  at  the  township  of  Amwell,  in  the  county  of  Hunterdon  (or  other 
place)  whereby  good  right  and  full  title,  by  virtue  of  the  said  act,  hath  accrued 
to  him  against  his  creditors  to  be  discharged  out  of  custody  for  debt,  and  this 
he  is  ready  to  verify ;  wherefore  he  prayeth  judgment  of  discharge  out  of  custody 
for  debt,  according  to  the  force,  form  and  effect  of  the  said  act;  that  within 
twenty  days  after  filing  the  said  declaration,  but  not  afterwards,  all  the  creditors 
of  said  debtor,  or  any  one  of  them,  may  file  in  the  clerk's  office  of  said  court,  his, 
her  or  their  plea  to  the  following  effect,  to  wit:  B.,  C,  D.  (the  names  of  the 
creditors)  come  before  the  court  and  say,  that  the  said  A.  is  not  an  insolvent 
debtor,  and  that  he  hath  not  well  and  truly  complied  with  the  said  act,  in  all 
things,  on  his  part,  for  the  benefit  and  to  the  use  of  his  creditors,  in  manner  and 
form  as  the  said  A.  hath  thereof  declared  against  his  creditors,  and  of  this  they 
put  themselves  upon  the  country ;  that  the  debtor  may  join  issue  with  the  creditor 
or  creditors,  by  filing  in  the  office  of  the  said  court  the  replication  of  the  debtor 
to  the  following  effect,  to  wit :  and  the  said  A.  doth  so  likewise ;  that  for  the  trial 
of  the  issue  joined  as  aforesaid  between  the  debtor  as  plaintiff  of  the  one  part, 
and  all  the  creditors  or  creditor  as  defendants  or  defendant  of  the  other  part,  in 
one  action,  and  not  in  two  or  more  actions,  the  debtor  do  cause  a  venire  facias 
to  issue,  directed  to  the  sheriff,  requiring  him  to  summon  twelve  respectable  free- 
holders of  the  county  to  make  a  jury  between  the  said  parties;  the  debtor  filing 
in  the  office  of  the  said  court,  lawful  notice  of  trial  to  the  creditor  or  creditors 
named  in  his,  her  or  their  plea,  do  cause  the  issue  joined  as  aforesaid  to  be  tried 
in  turn  before  the  court  by  the  said  jury  to  be  summoned  by  the  sheriff  of  the 
county  as  aforesaid ;  that  the  trial  on  the  said  issue  shall  be  had  only  between 
the  debtor  named  in  the  declaration,  and  the  creditor  or  creditors  named  in  the 
plea,  and  not  between  the  debtor  and  other  creditors,  that  all  proceedings  had 
under  this  act,  on  the  part  of  the  debtor,  may,  on  trial  of  the  issue,  if  joined  as 
aforesaid,  be  before  the  court  and  jury  deemed  competent,  but  not  conclusive 
evidence  on  his  part ;  and  that  the  debtor  do,  on  the  trial  of  the  issue  before  the 
court  and  jury,  further  than  by  the  proceedings  aforesaid,  prove  in  evidence  and 
maintain  the  truth  and  legality  of  his  case,  according  to  the  issue  on  his  part 
joined  ;  and  that  if  the  jury  do  find  a  verdict  for  the  debtor,  the  court  do  render 
judgment,  that  the  debtor  be  discharged  out  of  custody  according  to  the  force, 
form  and  effect  of  the  said  act;  that  if  the  jury  do  find  a  verdict  for  the  creditor 
or  creditors,  the  court  do  render  judgment,  that  the  debtor  be  continued  in 
custody,  until  he  be  thence  delivered  by  due  course  of  law ;  that  if  within  twenty 
days  after  filing  the  declaration  of  the  debtor,  no  creditor  do  file  a  plea  to  the 
same,  the  clerk  of  the  court,  on  the  application  of  the  debtor,  is  hereby  required 
to  enter  in  the  minutes  of  the  said  court  a  certificate,  that  no  plea  has  been  filed 
by  any  creditor  to  the  declaration  of  the  debtor,  and  that  the  debtor  may  pro- 
duce a  copy  of  the  said  certificate,  under  the  hand  of  the  clerk,  and  seal  of  the 
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court,  to  any  two  judges  of  the  court,  who,  being  together,  are  hereby  em- 
powered to  make  their  joint  order  in  writing,  under  their  hands  and  seals,  that 
the  debtor,  for  default  of  a  plea  filed  to  his  declaration  by  any  creditor,  be  dis- 
charged out  of  custody,  according  to  the  force,  form  and  effect  of  the  said  act; 
which  order  is  to  be  delivered  to  the  clerk  of  the  court,  and  by  him  to  be  entered 
i|.„f.,-|  on  the  minutes  of  the  said  court,  and  *to  be  filed;  and  if,  on  the  trial 
J  before  the  court  and  jury,  and  the  verdict  and  judgment  thereupon,  the 
debtor  shall  be  convicted,  he  shall  pay  such  costs  as  may  be  taxed  by  the  court; 
and  if  the  creditor  or  creditors  shall  not  maintain  the  issue  on  his  or  their  part, 
the  said  creditor  or  creditors  shall  in  such  case  pay  the  costs  by  the  court  to  be 
taxed.     (See  25.) 

10.  If  it  shall  appear  to  the  satisfaction  of  any  court  before  which  an  appli- 
cation shall  be  made  for  the  benefit  of  the  insolvent  laws,  or  by  the  verdict  of  a 
jury,  if  demanded  by  the  debtor,  that  the  debtor  or  debtors  so  applying  has  or 
have  concealed  or  kept  back  any  part  of  his  or  their  estate  or  property,  or  made 
any  conveyance,  deed,  mortgage,  judgment,  sale,  transfer,  assignment  or  other 
disposition  of  his  or  their  estate,  real,  personal  or  mixed,  with  intent  to  defraud 
his  or  their  creditor  or  creditors,  then,  and  in  either  of  these  cases,  the  said 
debtor  or  debtors  shall  be  refused  his  or  their  discharge;  and  it  shall  be  lawful 
for  such  court  to  remand  him  or  them  to  prison,  there  to  remain  in  close  con- 
finement until  discharged  by  due  course  of  law. 

11.  The  assignee  or  assignees  so  to  be  appointed  as  aforesaid,  are  hereby  de- 
clared to  be  invested  with  as  ample  title  to  all  lands,  goods,  debts  and  effects 
whatsoever  so  assigned,  as  the  assignor  himself  had ;  and  no  release  of  the 
assignor,  his  executor,  administrator  or  any  trustee  for  him  subsequent  to  such 
assignment,  shall  bar  the  assignee  or  assignees  from  recovering  any  debts  or 
other  property  mentioned  in  the  assignment  to  them  made ;  and  the  assignee  or 
assignees,  after  paying  the  fees  of  the  jail  keeper,  shall  divide  the  proceeds  of 
the  property  so  assigned  to  them  among  all  the  creditors  in  proportion  to  their 
respective  debts,  reserving  to  themselves  such  compensation  for  their  services  as 
is  hereinafter  allowed  them. 

12.  Such  assignee  or  assignees  shall  have  full  power  and  authority  to  dispose 
of  all  estates  which  shall  be  assigned  to  them,  or  which  ought,  by  virtue  of  this 
act,  to  be  assigned  to  them,  to  execute  good  and  sufficient  deeds  for  the  same, 
to  redeem  all  mortgages  and  conditional  contracts,  and  to  recover  in  their  own 
names  every  thing  belonging  or  appertaining  to  the  estate,  real  and  personal,  of 
such  debtor;  and  shall  have  full  power  and  authority  to  refer  to  arbitration, 
settle,  compound  and  agree  with  any  person  or  persons  indebted  to  such  insol- 
vent, in  such  manner  as  shall  from  time  to  time  be  agreed  upon  between  them; 
and  shall  proceed  to  convert  the  estate  of  every  such  debtor  into  money  as  soon 
as  conveniently  may  be,  and  upon  such  credit  as  the  major  part  in  value  of  the 
creditors  shall  direct;  and  shall,  within  the  space  of  eighteen  months,  proceed 
to  make  a  division  of  all  the  money  which  shall  come  to  their  hands  of  all  the 
estate  aforesaid,  first  giving  three  months'  notice  of  the  time  and  place  of 
making  such  dividend,  by  advertising  the  same  in  one  or  more  of  the  public 
newspapers  of  this  state  nearest  the  place  of  the  said  debtor's  confinement,  and 
fixing  advertisements  in  five  of  the  most  public  places  of  the  county;  and  if  the 
whole  be  not  then  distributed,  shall,  within  the  space  of  one  year  thereafter, 
make  a  second  division  of  what  moneys  may  come  to  their  hands  after  the  first 
division ;  and  so  from  year  to  year  till  a  final  settlement  thereof,  and  a  just  and 
equal  distribution  of  the  whole  estate  be  made ;  and  in  case  any  creditor  or 
creditors  of  any  such  debtor  shall  reside  in  any  other  of  the  United  States,  and 
the  circumstances  of  the  case  require,  in  the  opinion  of  the  court,  a  more  ex- 
tended publication,  then  such  assignee  shall,  before  the  making  of  such  dividend, 
give  such  further  notice  of  the  time  and  place  of  making  the  same  as  the  court 
shall  direct. 

13.  The  assignee  or  assignees  shall,  at  least  one  month  before  a  division  is 
made,  appoint  the  day,  by  public  notice  as  hereinbefore  is  directed,  for  a  general 
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meeting  of  all  such  creditors  as  shall  choose  to  attend,  to  examine  and  ascertain 
the  debts  due  to  each  creditor;  and  in  case  of  any  controversy  relating  to  such 
debts,  it  shall  be  determined  in  the  following  manner:  the  assignee  or  assignees 
shall  nominate  two  arbitrators,  not  being  creditors  of  the  insolvent,  and  the 
creditor,  whose  debt  is  in  controversy,  shall  nominate  two  others,  and  their 
names  shall  be  separately  written  on  four  pieces  of  paper  as  nearly  of  the  same 
size  as  possible,  which  shall  be  rolled  up  in  the  same  manner  and  put  into  a 
covered  box,  and  from  thence  one  of  the  assignees  shall  draw  out  three  of  the 
said  pieces  of  *paper,  and  the  persons  whose  names  are  so  drawn  shall  f;j,  ,, 
finally  settle  such  controversy ;  and  if  any  arbitrator  so  appointed  shall  •- 
refuse  or  be  incapable  of  acting  in  a  reasonable  time,  a  new  choice  shall  be  made 
in  the  same  manner  ;  and  in  case  any  such  creditor  shall  refuse  to  nominate 
arbitrators  on  his  part,  the  assignees  shall  nominate  them  for  him. 

14.  The  assignee  or  assignees  shall,  immediately  after  the  assignment,  take  an 
oath  or  affirmation,  as  the  case  may  require,  to  be  administered  by  the  judges 
aforesaid,  to  the  following  effect,  viz.:  I,  A.  B.,  do  solemnly  swear  that  I  will  well 
and  faithfully  manage  the  insolvent's  estate,  and  keep  and  render  a  true  account 
of  all  that  shall  come  to  my  hands  of  the  same.  So  help  me  God.  Which  oath 
or  affirmation  shall  be  in  writing,  subscribed  by  the  assignee  or  assignees,  and 
filed  with  the  clerk  of  the  said  court;  and  the  said  assignees  shall  keep  regular 
books  of  account,  to  which  every  creditor  shall,  at  all  reasonable  times,  have  re- 
course ;  and  for  the  care  and  trouble  incumbent  on  the  assignees,  they  shall  be 
allowed,  out  of  the  insolvent's  estate,  such  sum  as  the  court  may  deem  adequate 
to  their  services  and  expenses. 

15.  For  the  more  full  discovery  of  the  estate  and  effects  of  such  debtor,  the 
court  or  judges  as  aforesaid,  at  the  request  of  the  assignee  or  assignees,  shall  have 
full  power  and  are  hereby  required  to  summon  and  examine  on  oath  or  affirmation 
as  aforesaid,  the  wife  of  such  debtor  and  every  other  person  whatsoever,  known  or 
supposed  to  detain  any  part  of  the  said  debtor's  estate  or  effects,  or  to  be  indebted 
to  it;  and  in  case  any  person  on  such  summons  shall  refuse  to  attend,  having  no 
reasonable  excuse,  or  shall  refuse  to  be  sworn  or  affirmed,  then  it  shall  and  may 
be  lawful  for  the  said  court  or  judges  to  commit  such  person  so  refusing  to  jail, 
till  he  or  she  shall  submit  to  be  examined  concerning  what  he  or  she  knows 
relating  to  such  insolvent's  estate  or  effects. 

16.  The  wife  of  such  debtor,  and  every  person  whatsoever,  summoned  as  afore- 
said, shall  be  examined  on  interrogatories  in  writing,  which  interrogatories  with 
the  several  answers  thereto,  shall  be  signed  by  the  person  so  examined,  and  filed 
by  the  clerk  of  such  court,  as  shall  award  the  debtor's  discharge. 

IT.  No  suit  in  equity  shall  be  commenced  by  any  assignee  or  assignees  without 
the  consent  of  the  major  part  of  the  creditors  in  value,  at  a  meeting  to  be  held 
for  that  purpose ;  and  if  any  creditor  shall  neglect  or  refuse  to  give  notice  of  and 
prove  his  or  her  debt  within  eighteen  months  after  the  assignment,  and  a  division 
of  the  whole  estate  be  made,  such  creditor  shall  not  be  entitled  to  a  dividend ;  and 
all  the  money  arising  from  the  sale  of  the  said  debtor's  estate,  shall  be  divided 
among  the  other  creditors ;  but  in  case  the  whole  of  such  debtor's  estate  shall  not 
be  divided  and  settled  by  the  time  herein  appointed  for  the  first  division,  and  such 
creditor  shall  prove  his  debt  before  the  time  appointed  for  a  second  division,  then 
such  creditor  shall,  before  a  second  division  be  made  among  the  other  creditors, 
have  his  first  dividend ;  but  no  creditor  shall  be  admitted  to  prove  his  debt,  in 
order  to  entitle  himself  to  a  share  in  the  insolvent's  estate,  after  the  second  divi- 
sion, but  shall  by  this  act  be  debarred  from  any  share  thereof. 

18.  Every  such  debtor  who  shall,  before  the  delivery  of  the  petition  before 
directed,  have  become  bail  in  any  case,  on  account  of  which  he  hath  reason  to 
think  judgment  may  be  had  against  him,  and  shall  make  oath  or  affirmation  as 
aforesaid,  that  at  the  time  he  so  became  bail,  he  esteemed  himself  vested  with  an 
estate  sufficient  to  answer  any  demand  that  could,  with  any  probability,  be  made 
upon  him  as  bail,  may  add  to  the  account  of  the  creditors,  and  the  moneys  owing 
by  him  before  directed  to  be  given  an  account  of,  the  manner  of  his  becoming  bail, 
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and  annex  such  a  sum  as  he  imagines  he  will  be  liable  to  pay  on  that  account, 
and  then  the  assignee  or  assignees  shall  reserve  in  his  or  their  hands,  for  the  space 
of  eighteen  months,  such  a  dividend  as  a  creditor  for  a  like  sum  would  have  a 
right  to  receive ;  and  after  judgment  obtained  against  any  such  debtor,  the  person 
obtaining  the  same  shall  be  considered  in  every  respect  as  another  creditor,  whose 
debt  was  due  before  the  delivery  of  the  petition ;  but  if,  in  the  space  of  eighteen 
months  after  the  petition  is  delivered,  no  judgment  shall  be  obtained  against  the 
*ok/>-1  insolvent,  the  moneys  so  reserved  shall  be  divided  among  the  other  *credi- 
J  tors  in  the  same  manner  as  if  the  sum  so  annexed  to  the  account  of  his 
creditors  was  paid;  if  judgment  should  be  obtained  against  such  debtor  as  bail 
for  any  sum  within  eighteen  months  after  the  petition  is  delivered,  and  after  the 
division  of  his  or  her  effects  among  his  or  her  creditors,  and  the  said  debtor  shall 
have  omitted  either  wholly  or  in  part  to  annex  the  said  sum  to  the  account 
delivered,  the  person  obtaining  such  judgment  shall  recover  against  the  said 
debtor,  either  for  the  whole  or  the  part  omitted,  as  the  case  may  be,  so  much  as 
the  other  creditors  of  the  said  debtor  ought  to  have  received  for  the  like  just 
debt,  and  no  more. 

19.  All  other  persons  who  have  given  credit  to  such  insolvent  debtor,  on  valu- 
able consideration  for  any  sum  of  money,  or  other  matter  or  thing,  which  is  or 
may  not  be  due  or  payable  at  or  before  the  time  of  the  delivery  of  the  petition, 
shall  and  may  be  admitted  and  considered  as  creditors,  whose  debts  are  then  due, 
and  shall  receive  a  dividend  in  the  same  proportion  as  the  other  creditors,  deduct- 
ing thereout  only  a  rebate  of  lawful  interest  for  what  shall  be  received  on  such 
debt,  to  be  computed  from  the  actual  payment  thereof  to  the  time  it  would  have 
become  due. 

20.  Every  such  insolvent  debtor,  having  given  up  all  his  or  her  estate,  and 
conformed  in  all  things  to  the  directions  of  this  act,  shall  for  ever  thereafter  be 
discharged  from  all  debts  due  at  the  time  of  the  assignment,  or  contracted  for 
before  that  time,  though  payable  afterwards,  so  far  as  regards  the  imprisonment 
of  his  or  her  person. 

21.  In  case  any  such  debtor  shall,  after  the  assignment  of  his  or  her  estate, 
receive  any  debt  or  debts  due  to  him  or  her  before,  or  shall  secrete  any  part  of  his 
or  her  estate,  or  any  book  or  writings  relating  thereto,  with  an  intent  to  defraud 
his  or  her  creditors,  he  shall,  on  being  thereof  convicted  on  indictment,  be  adjudged 
guilty  of  wilful  and  corrupt  perjury,  and  suffer  accordingly,  and  shall  be  totally 
precluded  from  all  benefit  and  advantage  whatever,  which  he  or  she  might  other- 
wise be  entitled  to. 

22.  In  proceedings  under  this  act,  the  officers  and  persons  in  this  section  named, 
shall  be  entitled  to  demand  and  receive  of  each  insolvent  debtor,  for  the  services 
hereinafter  mentioned,  the  following,  and  no  other  fees: 

Clerk,  filing  and  reading  petition  and  schedule,  $  .18 

Administering  every  oath  or  affirmation,  8 

Drawing  up  assignment  and  discharge,  50 

Filing  and  recording  the  same,  48 

Certificate  under  seal  of  office,  25 

The  court  hearing  the  application,  1    30 

Crier,  for  fees,  10 

23.  The  courts  of  common  pleas  are  hereby  respectively  empowered  and 
required  to  mark  and  lay  out  the  bounds  and  rules  of  the  prisons  in  their  several 
counties,  adjoining  to  such  prison,  so  as  to  embrace  the  whole  of  the  city,  town, 
village  or  borough  in  which  the  prison  shall  be,  and  shall  cause  the  external  or 
boundary  lines  of  such  limits  to  be  marked  on  a  map;  which  marks  and  bounds 
shall  be  recorded  by  the  clerk  of  the  said  court,  and  may  be  altered  or  renewed 
from  time  to  time  as  occasion  may  require ;  and  every  prisoner,  in  any  civil 
action,  giving  bond  to  the  sheriff,  with  sufficient  sureties,  being  freeholders  and 
residents  in  the  county,  in  double  the  sum  for  which  he  is  committed,  that  he 
will  keep  within  the  said  bounds,  shall  have  liberty  to  walk  therein ;  and  if  the 
said  bond  shall  be  forfeited,  the  sheriff,  at  the  request  of  the  plaintiff  or  his  attor- 
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ney,  shall  assign  such  bond  to  the  said  plaintiff,  by  endorsing  the  same,  and 
attesting  it  under  his  liaud  and  seal,  in  the  presence  of  two  or  more  witnesses, 
and  the  said  plaintiff  may  bring  an  action  thereon  in  his  own  name. 

24.  If  any  person  who  may  enter  into  bond  to  keep  the  prison  limits,  in  pur- 
suance of  the  preceding  section  of  this  act,  shall  voluntarily  aud  intentionally 
walk,  or  go  out  of,  and  beyond  the  prison  limits  that  have  been  or  shall  be  here- 
after prescribed  by  virtue  of  this  act,  such  voluntary  and  intentional  walking  or 
going  out  of  or  beyond  the  said  prison  limits,  shall  be  deemed  and  taken  to  be  an 
absolute  forfeiture  of  such  bond ;  and  the  sheriff  to  whom  such  bond  may  have 
*been  given,  or  the  plaintiff  or  plaintiffs,  at  whose  suit  the  prisoner  may  ri|t„.. 
be  in  custody,  in  case  such  bond  shall  have  been  assigned  to  him,  shall  L 
and  may  maintain  an  action  on  the  said  bond,  notwithstanding  the  prisoner  may 
have  returned  to  and  within  the  said  prison  limits  before  the  commencement  of 
such  action,  any  law,  usage  or  custom  to  the  contrary  notwithstanding. 

Supplement.     Approved  February  1, 1853.    (Pam.  21.) 

25.  It  shall  and  may  be  lawful  for  any  person  in  actual  confinement  for  debt 
or  damages,  in  any  of  the  jails  in  this  state,  to  give  bond  for  the  prison  limits, 
according  to  the  twenty-third  section  of  the  act  to  which  this  is  a  supplement, 
and  thereupon  he  shall  be  discharged  from  imprisonment,  except  within  the 
prison  limits,  notwithstanding  the  verdict  of  a  jury  may  have  been  rendered 
against  said  debtor  on  any  former  application  or  proceeding  for  the  benefit  of 
the  insolvent  laws,  and  it  shall  also  be  lawful  for  said  debtor  to  make  a  second 
application  by  petition  or  otherwise  for  the  benefit  of  the  insolvent  laws  of  this 
state,  and  to  proceed  thereon  as  if  no  former  application  had  been  made,  and  it 
shall  and  may  be  lawful  for  the  court  of  common  pleas  of  each  county,  or  any 
three  judges  thereof,  whenever  applied  to  for  that  purpose,  forthwith  to  set  aside 
the  verdict  of  a  jury  rendered  in  such  court  for  or  against  any  debtor  applying 
for  the  benefit  of  the  insolvent  laws,  and  to  grant  a  new  trial,  and  order  a  venire 
to  the  sheriff  to  return  a  jury  before  said  court  or  judges  upon  such  terms  and 
at  such  short  day  and  notice  as  they  may  deem  right  and  proper,  and  also  upon 
like  terms  to  permit  the  proceedings  and  papers  on  either  side  to  be  amended, 
and  the  debtor  re-examined. 

A  further  Supplement.     Approved  March  30,  1855. 

26.  Sec.  1.  If,  upon  the  hearing  before  the  court  or  jury,  as  the  case  may  be, 
of  any  person  who  shall  be  hereafter  arrested,  and  make  application  for  the  benefit 
of  the  act  to  which  this  is  a  supplement,  as  an  insolvent  debtor,  it  shall  appear  to 
the  satisfaction  of  such  court  or  jury,  that  the  object  of  such  application  shall  be 
to  be  discharged  from  arrest  or  confinement,  or  to  get  rid  of  liability  to  arrest  or 
confinement,  on  mesne  or  final  process  hereafter  to  be  issued  for  any  cause  of 
action  for  the  seduction  of  any  female,  then  and  in  such  case  the  debtor  so  apply- 
ing shall  not  be  entitled  to  his  discharge  ;  but  the  said  court  shall  remand  him 
to  prison  for  any  period  in  their  discretion  not  to  exceed  three  years:  Provided 
nevertheless,  that  at  anytime  during  said  period,  upon  payment  of  the  damages 
adjudged  against  him  for  the  said  seduction,  with  the  interest  thereon  and  costs, 
the  said  applicant  shall  be  forthwith  discharged. 

27.  Sec.  2.  Upon  the  expiration  of  the  period  to  which  the  said  applicant 
shall  have  been  remanded  to  prison,  as  in  the  preceding  section  mentioned,  the 
said  court  shall  direct  him  to  be  brought  before  them,  and  shall  proceed  and  dis- 
charge him,  if  it  shall  appear  to  them  that  he  has  in  all  things  complied  with  the 
insolvent  laws  of  this  state,  in  the  same  manner  and  upon  the  same  conditions  as 
such  applicant  would  have  been  discharged  under  said  law,  before  the  passage  of 
the  act  entitled  a  supplement  to  an  act  entitled  "An  act  for  the  relief  of  persons 
imprisoned  on  civil  process,"  approved  April  sixteenth,  eighteen  hundred  and 
forty-six,  and  which  said  supplement  was  approved  March  seventeenth,  eighteen 
hundred  and  fifty-four. 

28.  Sec.  5.   No  person  who  shall  be  remanded  to  prison  by  the  court  in  the 
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manner  heretofore  mentioned,  shall  be  entitled,  upon  giving  bond  pursuant  to 
the  act  to  which  this  is  a  supplement,  to  have  liberty  to  walk  within  the  prison 
bounds. 

A  further  Supplement.     Approved  February  24,  1858.     (Pam.  103.) 

29.  Sec.  1.  Any  debtor  who  shall  be  remanded  to  prison  under  the  eighth 
section  of  the  act  to  which  this  is  a  supplement,  is  hereby  authorized  to  execute 
and  deliver  to  the  sheriff  or  keeper  of  the  jail  of  the  county,  a  bond,  with  one  or 
more  sufficient  securities,  freeholders  and  residents  in  the  county,  in  double  the 
sum  for  which  such  debtor  was  arrested  or  held  in  custody  or  taken  in  execution, 
to  any  of  the  creditors  who  shall  undertake,  as  in  said  section  is  mentioned,  con- 
ditioned that  such  debtor  shall  in  all  things  remaining,  fully  and  honestly  comply 
with  the  requirements  of  the  insolvent  laws  of  this  state,  and  shall  appear  before 
the  court  according  to  law,  and  if  refused  a  discharge,  surrender  himself  imme- 
diately thereafter  to  the  sheriff  or  keeper  of  the  jail  of  the  county,  there  to 
remain  until  discharged  by  due  course  of  law;  which  bond,  if  forfeited,  may  be 
prosecuted  for  the  use  of  such  creditors,  and  on  receipt  of  such  bond,  the  sheriff 
or  jail-keeper  shall  discharge  such  debtor  from  custody. 

30.  Sec.  2.  All  subsequent  proceedings  shall  be  had  in  like  manner,  as  near 
as  may  be,  as  if  the  said  debtor  had  been  remanded  to  prison,  and  been  actually 
in  prison,  under  such  remand. 


NOTES. 

Insolvent  laws  which  undertake  to  discharge  the  debt,  are  contrary  to  the  constitution  of 
the  U.  S.  and  void.     1  South.  192.     2  South.  466.     1  Harr.  197. 

The  discharge  will  be  of  no  effect  out  of  the  state  in  which  it  is  granted,  even  in  a  case 
where  both  creditor  and  debtor  are  residents  of,  and  the  debt  is  contracted  in  the  state 
where  it  is  granted.     5  Hal.  208. 

*^r81       *The  record  of  discharge  is  prima  facie  evidence  of  notice  to  the  creditors  named 
J  in  the  debtor's  list;  without  proof  that  they  are  all  notified  he  is  not  entitled  to  his 
discharge;  an  accidental  omission,  however,  of  a  single  creditor  or  more,  will  not  deprive 
him  of  his  discharge.     1  South.  79.     1  Gr.  308. 

In  calculating  the  time  of  filing  a  plea  by  the  creditors  of  an  insolvent  debtor,  the  day  the 
declaration  is  filed  is  not  counted,  but  the  day  the  plea  is  filed  is  counted.     1  South.  323. 

If  a  discharged  insolvent  debtor  is  afterwards  sued  for  a  debt  contracted  previous  to  the 
discharge,  he  must  appear  and  plead  or  prove  his  discharge,  or  he  will  lose  the  benefit  of  it. 
5  Hal.  332. 

One  who  has  been  arrested  on  an  execution,  and  is  permitted  by  the  plaintiff  and  sheriff 
to  go  at  large,  being  directed  to  attend  at  court,  is  not  entitled  to  be  discharged  as  a  person 
in  confinement  for  debt.     1  Hal.  404. 

A  person  incompetent  to  be  a  witness,  in  consequence  of  the  commission  of  a  crime,  may 
be  sworn  and  discharged  under  the  above  acts.     6  Hal.  93. 

If  a  surety  pays  a  debt,  after  the  principal  debtor  has  been  discharged,  the  discharge  is  no 
bar  against  the  surety.     6  Hal.  410. 

The  weekly  stipend  must  not  be  left  unpaid  more  than  seven  days  at  a  time.  If  not  paid, 
the  debtor  may  be  discharged  without  giving  any  notice  to  his  opposing  creditor  of  his  appli- 
cation to  the  two  judges,  and  they  may  make  the  discharge  partly  on  one  day  and  partly  on 
the  next.     7  Hal.  296. 

On  a  scire  facias  to  revive  a  judgment,  defendant  may  plead  that  he  was  discharged  as  an 
insolvent  debtor  on  the  day  the  judgment  was  entered.     7  Hal.  151. 

If  the  debtor  is  remanded  to  prison  by  a  creditor,  and  a  trial  takes  place  before  a  jury,  the 
preliminary  proceedings  are  prima  facie  sufficient  to  entitle  him  to  a  verdict ;  but  the  inquiry 
on  the  trial  is  not  to  be  restricted  to  the  truth  and  fairness  of  his  proceedings;  the  whole  case 
is  open  to  investigation,  and  the  creditor  may  prove  that  he  has  been  off  the  limits.  7  Hal. 
347.     1  Gr.  241. 

The  court  ought  not  to  refuse  a  discharge,  simply  because  of  the  omission  of  the  word 
Junior,  to  the  petitioner's  advertisement;  but  if  they  do,  the  supreme  court  will  not  order 
them  to  proceed  by  a  mandamus;  he  must  make  his  application  anew.     3  Gr.  478. 

The  discharge  granted  to  the  debtor  must  be  from  all  his  previous  debts,  as  well  in  case 
of  an  application  by  virtue  of  the  act  of  1830,  as  under  the  act  of  1795.     2  Gr.  388. 

The  act  of  1830  (see  Imprisonment  for  Debt,  8),  authorizes  the  officer  arresting  a  defend- 
ant upon  a  capias,  to  take  the  bond  in  double  the  sum  sworn  to,  that  beiDg  the  sum  for  which 
he  is  arrested.  If  the  petitioner  gives  bond  and  applies  under  the  above  act,  he  ought  not 
to  swear  that  he  has  not  been  off  the  limits,  nor  ought  his  discharge  to  proceed  upon  the 
ground  of  his  being  a  prisoner  in  confinement.     2  Gr.  600. 
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If  the  petitioner  on  being  remanded  file  two  declarations,  the  creditor  is  not  bound  to  file 
a  plea.     lb. 

The  court  have  no  authority  to  discharge  by  virtue  of  the  act  of  1830  (see  IMPRISONMENT 
for  Dkbt,  8),  unless  the  debtor  has  given  a  bond,  and  also  an  inventory  of  his  estate  and 
(■Urns,  to  the  officer  arresting  him  ;  the  petition  should  set  forth  that  he  had  done  so.  3  <Ir. 
481.  But  the  court  ought  not  to  refuse  a  discharge,  if  the  bond  merely  lack  a  subscribing 
witness;  it  is  good  without.     3  Qr,  1". 

The  court  will  assess  the  damages  on  a  bond  under  the  act  of  1830  (now  1840),  no  jury 
is  necessary.     1  Harr.  159. 

The  court  of  common  pleas  has  no  authority  to  discharge  a  defendant  from  confinement, 
by  virtue  of  an  execution  issued  by  a  justice  of  the  peace,  after  the  defendant  was  discharged 
as  an  insolvent  debtor.     6  Hal.  319. 

Costs  allowed  in  certiorari  on  affirmance  of  a  discharge  of  insolvent  debtor.  2  Harr. 
188. 

The  petition  need  not  state  that  an  inventory  was  delivered  to  the  officer  arresting,  or 
that  petitioner  resided  three  months  in  the  state.  The  court  may  postpone  the  hearing  from 
time  to  time.     3  Harr.  82. 

A  discharge  in  one  county  is  a  release  of  a  bond  given  in  another,  conditioned  to  apply 
for  a  discharge.     3  Harr.  134. 

One  creditor  may  prosecute  a  certiorari,  without  the  joinder  of  the  others.  3  Harr. 
190. 

The  bond  under  the  act  abolishing  imprisonment  in  certain  cases  (see  Imprisonment  for 
Df.ht,  8),  which  is  similar  to  the  act  of  1830,  must  be  in  conformity  to  its  provisions,  or  a 
discharge  is  not  good.     3  Harr.  190. 

A  discharge  does  not  prevent  an  attachment  for  not  complying  with  a  consent  rule  in  eject- 
ment.    3  Harr.  300. 

The  applicant  may  prove  by  his  own  oath  that  he  has  been  arrested  and  given  bond.  3 
Harr.  433. 

The  court  may  discharge,  although  the  applicant  has  omitted  to  give  proper  notice  to  one 
or  more  creditors,  if  the  omission  has  arisen  from  mistake  or  accident.     Spen.  82. 

To  entitle  a  party  who  surrenders  himself  in  discharge  of  his  bail,  to  be  discharged  as  an 
insolvent,  the  surrender  must  have  been  legally  made  before  the  delivery  of  the  bond  to  the 
officer.     Spen.  390. 

The  applicant,  if  refused  a  discharge  on  the  ground  that  his  bond  is  insufficient,  may  imme- 
diately *surrender  himself  to  the  sheriff,  give  new  bonds,  and  make  another  applica- 
tion and  deliver  the  old  inventory.     4  Zab.  37. 

The  court  may  refuse  a  discharge,  if  not  satisfied  of  the  truth  and  fairness  of  the  inven- 
tory, upon  the  applicant's  examination,  although  the  creditors  do  not  remand  him. 

A  debtor  against  whom  a  judgment  has  been  obtained  for  breach  of  promise  of  marriage, 
is  entitled  to  a  discharge,  although  in  such  action  evidence  was  admitted  of  seduction.  4 
Zab.  000. 

The  court  has  power  to  set  aside  a  verdict.    1  Dutch.  197. 
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Executors  or  adm'rs,  how  to 

proceed, 

3  to0 

12 

to  distribute  estate, 

10 

15 

to  report  claims, 

4 

1 

account  and  inventory, 

5 

3 

exceptions  and  appeal, 

6 

0 

Land,  hold  sold, 

7 

8 

in  other  counties, 

14 

9 

Preferred  debts,  what  are, 

2,  15 

10 

Residue  of  estate,  heirs  to  take, 

13 

11 

Actions,  how  soon  may  be  brought,         2, 

pending,  to  proceed, 

Creditors,  what  preferred,  2, 

estate  to  be  distributed, 

order  to  exhibit  claims, 

exceptions,  &c,  against  claims, 

remedy  at  law  or  in  equity, 

of  debts  not  due, 

to  receive  claims  from  time  to  time, 

when  claims  barred, 

[See  Executors  and  Administrators.    Executions.    Orphans1  Courts.  Limita- 
tion of  Actions.] 

An  Act  concerning  the  estates  of  persons  who  die  insolvent.     Revision — Approved  April 

10,  1840.     (R.  S.  346.) 

1.  The  estate,  real  and  personal,  of  a  testator  or  intestate,  who  shall  have 
died  since  the  thirteenth  day  of  June,  seventeen  hundred  and  ninety-nine,  or 

25 
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shall  hereafter  die,  in  case  the  same  shall  be  insufficient  to  pay  all  his  or  her 
debts,  shall  be  distributed  among  his  or  her  creditors,  in  proportion  to  the  sums 
that  shall  be  due  to  them  respectively,  except  as  hereinafter  is  excepted. 

2.  To  enable  the  executor  or  executors,  administrator  or  administrators,  to 
examine  into  the  condition  of  the  estate  and  ascertain  the  amount  and  value 
thereof,  and  the  debts  to  be  paid  out  of  the  same,  no  action,  either  at  law  or 
equity,  shall  be  brought  against  such  executor  or  executors,  administrator  or 
administrators,  within  six  months  after  the  decease  of  the  testator  or  intestate, 
unless  it  be  on  suggestion  of  fraud  or  for  the  physician's  bill  during  the  last 
sickness,  funeral  charges  and  expenses,  and  any  judgment  or  judgments  entered 
of  record  against  such  decedent  in  his  lifetime,  and  unsatisfied,  all  which  shall 
have  preference  and  be  first  paid  out  of  the  personal  and  real  estate  of  the  tes- 
tator or  intestate.     (See  15.) 

3.  When  any  executor  or  administrator  shall,  by  application  in  writing,  repre- 
sent to  the  orphans'  court  of  the  proper  county,  on  oath  or  affirmation,  taken  or 
made  before  any  of  the  judges  of  said  court,  that  the  personal  and  real  estate 
of  the  decedent  is  insufficient  to  pay  the  debts  of  the  deceased,  according  to 
the  best  of  his  knowledge  and  belief,  the  said  court  shall  thereupon  direct  the 
said  executor  or  administrator  to  give  public  notice  to  the  creditors  of  the  estate, 
to  exhibit  to  such  executor  or  administrator,  under  oath  or  affirmation,  their 
claims  and  demands  against  the  estate  within  such  time  as  the  court  shall  direct 
and  appoint,  not  exceeding  eighteen  months,  nor  less  than  six  months,  by  setting 
up  such  notice  in  five  of  the  most  public  places  in  the  county  for  the  space  of 
two  months,  and  also  by  advertising  the  same  for  the  like  period  in  one  or  more 
of  the  newspapers  printed  in  this  state,  as  may  be  appointed  by  the  said  court, 
and  such  further  notice,  if  any,  as  the  said  court  shall  direct.  (See  Orphans' 
Courts,  12.) 

4.  The  said  executor  or  administrator  shall  make  report  to  the  next  term  of 
the  said  court  after  the  said  limited  time  shall  expire,  of  the  several  claims  and 
demands  which  may  be  so  exhibited  against  such  estate,  particularly  specifying 
the  demand  and  amount  thereof,  at  the  time  of  such  report,  and  whether  by 
judgment,  decree,  bond,  note,  book  account,  or  otherwise,  giving  at  least  two 
*qpo!  m011ths'  notice  of  his  ^intention  to  make  such  report,  in  three  of  the  most 

-'  public  places  in  the  county ;  and  where  there  shall  not  be  two  months 
from  the  expiration  of  the  said  limited  time  and  the  succeeding  court,  the  said 
report  and  notice  shall  be  to  the  term  after. 

5.  The  said  executor  or  administrator  shall,  at  the  time  of  making  such 
report,  exhibit,  under  oath  or  affirmation,  as  aforesaid,  to  the  said  court,  a  true 
and  just  account  of  the  moneys,  goods,  chattels,  rights  and  credits  of  the  dece- 
dent, which  have  come  to  his  knowledge,  hands  or  possession,  and  shall  also 
make  out,  and  exhibit  at  the  same  time,  an  inventory  of  the  real  estate  of  said 
decedent,  which  may  have  come  to  his  or  her  knowledge,  and  the  value  thereof, 
as  near  as  may  be,  under  oath  or  affirmation. 

6.  It  shall  be  lawful  for  any  creditor,  or  other  person  interested,  by  himself  or 
attorney,  to  appear  at  the  said  term,  and  file  exceptions  to  the  account  and  exhi- 
bition of  the  said  executor  or  administrator,  in  respect  of  the  amount  and  value 
of  the  real  and  personal  estate  of  the  said  decedent;  and  in  like  manner  for  the 
executor  or  administrator,  or  other  person  interested,  to  file  exceptions  against 
the  claim  or  demand  of  any  creditor,  exhibited  as  aforesaid,  or  any  part  thereof, 
and  the  said  court  shall  proceed  to  hear  the  proofs  and  allegations  in  the  pre- 
mises, at  the  same  or  any  subsequent  court,  as  may  be  expedient,  and  upon  such 
exceptions  decree  and  determine  in  regard  to  said  claims  and  demands  of  credi- 
tors, respectively,  and  on  the  account  of  such  executor  or  administrator,  in 
respect  of  the  personal  estate,  as  may  be  just  and  lawful ;  and  in  case  no  excep- 
tion be  made  against  any  claim  or  demand  of  a  creditor,  as  aforesaid,  it  shall  be 
held  and  deemed  as  justly  due;  and  so  in  like  manner,  the  account  of  said  exe- 
cutor or  administrator,  not  excepted  to,  shall  be  allowed  and  held  as  true :  Pro- 
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vided,  that  either  party  may  appeal  from  such  decree  to  the  ordinary,  within 
twenty  days  from  rendering  the  same,  and  not  after. 

7.  If  upon  the  adjustment  of  the  claims  ami  demands  of  creditors,  and  con- 
sideration of  the  amount  of  the  personal  and  real  estate,  and  valne  thereof,  it 
shall  appear  to  the  court  that  the  real  and  personal  estate  is  insufficient  to  pay 
the  debts,  and  that  the  estate  is  likely  to  be  insolvent,  the  said  court  shall  so 
decree,  and  shall  order  and  direct  the  said  executor  or  administrator  to  proceed 
as  if  the  estate  was  insolvent,  and  to  make  sale  of  the  whole  or  any  part  of  the 
real  estate  of  the  testator  or  intestate,  from  time  to  time,  as  may  appear  expe- 
dient, in  such  manner  as  is  now  or  may  hereafter  be  directed  in  case  of  an  exe- 
cutor or  administrator,  directed  to  sell  lands  by  an  order  of  the  orphans'  court, 
for  the  payment  of  the  debts  of  a  testator  or  intestate. 

8.  If  any  creditor,  who  shall  have  exhibited  his  claim  or  demand  as  aforesaid, 
to  any  executor  or  aministrator,  upon  the  same  being  excepted  to  as  aforesaid, 
shall,  at  the  same  term  to  which  the  exception  is  made,  elect  to  proceed  at 
common  law  or  in  equity,  in  preference  to  having  the  same  determined  by  the 
said  court,  such  creditor  shall  so  proceed  immediately;  and  the  sum  recovered 
against  the  executor  or  administrator,  if  any,  shall  be  the  amount  on  which  a 
ratable  proportion  shall  be  paid  as  aforesaid  ;  and  in  case  any  executor  or  admin- 
istrator shall  elect  at  the  said  term,  that  the  claim  or  demand  of  any  creditor, 
so  as  aforesaid  exhibited  against  the  estate,  shall  be  determined  at  common  law 
or  in  equity,  the  said  creditor  shall  proceed  immediately  in  either  court,  as  his 
case  may  be,  and  the  sum  recovered  shall  be  the  amount  on  which  a  ratable  pro- 
portion shall  be  paid  as  aforesaid ;  and  the  court  in  which  any  such  action  may 
be  brought,  shall  take  order,  that  the  same  may  be  determined  as  speedily  as 
possible. 

9.  The  creditor  may  exhibit  to  the  executor  or  administrator  aforesaid,  not 
only  all  debts  actually  clue,  and  owing,  but  all  debts  and  claims  to  grow  due  in 
future,  making  in  such  case  a  reasonable  rebate  of  interest,  when  interest  is  not 
accruing  on  the  same. 

10.  The  proceeds  of  the  said  personal  and  real  estate  of  the  testator  or  intes- 
tate, which  shall  come  to  the  hands  of  the  said  executor  or  administrator,  the 
preferred  debts,  as  mentioned  in  the  second  section  of  this  act,  and  the  reasona- 
ble allowance  which  may  be  decreed  by  the  court  to  the  executor  or  adminis- 
trator, for  care  and  expenses,  being  first  paid,  shall  be  distributed  to  the  said 
several  creditors,  by  the  *said  executor  or  administrator,  in  proportion  r+oft1 
to  the  sums  that  shall  be  found  due  to  them  respectively,  as  aforesaid,  *- 
under  the  direction  of  the  said  court,  from  time  to  time,  as  may  be  found  con- 
venient and  just;  and  the  said  court  may  enforce  obedience  to  such  orders  and 
directions  by  attachment. 

11.  If  any  creditor  shall  not  exhibit  his  claim  to  the  executor  or  administrator 
as  aforesaid,  within  the  time  limited  and  prescribed  by  the  said  court,  such 
creditor  shall  be  for  ever  barred  from  prosecuting  or  recovering  his  said  de- 
mand, unless  the  estate  shall  prove  sufficient  after  all  debts  exhibited  and  allowed 
are  fully  satisfied,  or  such  creditor  shall  find  some  other  estate  not  inventoried 
or  accounted  for  by  the  executor  or  administrator  before  distribution,  in  which 
case  such  creditor  shall  receive  his  ratable  proportion  out  of  the  same. 

12.  If  any  action  shall  be  pending  against  said  executor  or  administrator,  at 
the  time  of  the  making  the  application,  as  in  the  third  section  mentioned,  or 
any  action  shall  be  brought  against  such  executor  or  administrator,  after  the 
making  of  the  said  application,  the  plaintiff  or  plaintiffs  in  such  action  may 
proceed  to  final  judgment,  unless  the  claim  shall  be  adjusted  as  is  hereinbefore 
directed,  or  otherwise;  but  no  execution  shall  in  any  case  issue  after  the  making 
of  said  application;  and  the  amount  of  such  judgment,  when  recovered,  shall  be 
the  sum  on  which  the  creditor  shall  receive  his  ratable  proportion  as  aforesaid. 

13.  If  it  should  happen  that  there  is  enough  produced  from  such  real  and 
personal  estate,  to  make  full  payment,  and  any  residue  of  the  said  estate  shall 
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remain  in  the  hands  of  the  executor  or  administrator,  after  paying  all  the  said 
debts  and  expenses,  the  said  residue  shall  be  divided  among  the  heirs  of  the 
intestate,  in  such  proportions  as  the  said  real  estate  would  have  descended,  or 
in  case  of  a  will,  as  the  said  will  directs. 

14.  It  shall  be  lawful  for  the  orphans'  court  of  any  other  county,  upon  the 
production  of  an  authenticated  copy  of  such  order  and  decree  as  is  mentioned 
in  the  seventh  section,  to  order  and  decree  the  sale  and  conveyance  of  any  lands 
or  real  estate  of  such  decedent,  situate  in  such  other  county,  the  report  of  which 
sale  shall  be  made  to  the  orphans'  court  making  the  first  or  original  decree. 

Supplement.     Approved  February  26,  1852.     (Pam.  94.) 

15.  Sec.  1.  No  action,  either  at  law  or  in  equity,  shall  be  brought  or  main- 
tained against  executors  or  administrators  of  the  estate  of  any  decedent,  within 
six  months  after  probate  shall  have  been  granted  to  such  executor  or  executors, 
in  case  of  a  will,  or  letters  of  administration  shall  have  been  granted  to  such  ad- 
ministrator or  administrators  in  case  of  intestacy,  or  with  a  will  annexed,  as  the 
case  may  be,  that  time  may  be  had  to  examine  into  the  condition  of  the  estate, 
unless  upon  suggestion  of  fraud,  to  the  satisfaction  of  the  court  wherein  such 
action  is  intended  to  be  brought,  or  for  the  physician's  bill  during  the  last  sick- 
ness, funeral  charges  and  expenses,  and  any  judgment  or  judgments  entered  of 
record  against  such  decedent  in  his  lifetime  and  unsatisfied,  all  which  shall  have 
preference  and  be  first  paid  out  of  the  personal  and  real  estate  of  the  testator  or 
intestate,  as  heretofore. 

Sec.  2.  All  other  enactments'inconsistent  with  the  provisions  of  this  act,  are 
hereby  repealed. 

NOTES. 

The  application  of  an  executor,  representing  that  the  estate  of  the  decedent  is  insufficient 
to  pay  the  debts,  will  only  prevent  the  subsequent  issuing  of  execution  in  those  cases  that 
are  pending  when,  or  commenced  after  the  application  is  made.  The  application  will  not 
bar  a  scire  facias.     Spen.  1. 

The  executor  or  administrator  may  be  cited  to  account,  notwithstanding  he  has  declared 
the  estate  insolvent,  and  the  time  limited  for  bringing  in  claims  has  not  expired.   Spen.  75. 

An  application  in  the  case  of  an  insolvent  estate  does  not  bar  an  action.  Spen.  569.  The 
creditor  who  has  obtained  a  judgment  against  the  administrator,  need  not  present  his  claim 
under  oath.     lb. 

After  an  estate  has  been  declared  insolvent,  and  the  creditor  has  presented  his  claim,  to 
whioh  there  was  no  exception,  he  cannot  maintain  an  action  for  it.     2  Zab.  396. 

See  title  Executors  and  Administrators.     Notes. 
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Agencies  of  foreign,  when  prohibited,  32,  40 
Agents,  to  give  bond,  and  pay 

tax,  33,  36,  39,  45,  52 

to  account  to  collectors  of  county,  34,  44 

Annual  statements  to  be  made  and 

published,  15,  46 

Bond,  to  whom  to  be  given,  33,  40 

Books  for  subscriptions  and  proposi- 
tions, to  be  opened,  4,  30 
Capital  stock,  amount  of,                       5,  6,  30 

how  increased,  31 

not  to  commence,  without  requisite,     7 

how  to  be  invested,  10,  23,  30 

how  mutual  companies  may 
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incorporated,  1,  19 

not  to  deal  in  merchandise,  20 

insolvent,  proceedings  against,  46 

collect  interest,  &c,  on  deposit,  9,  48,  49 

Corporators,  authorized  to  make  by-laws,  14 

liable  until  capital  is  paid  in,  21 

when  released  from  liability,  31 

County  collector,  when  to  apply  for 

account,  35 

Declaration  to  be  filed  in  secretary's  office,     3 
Deposit  to  be  made  with  treasurer,  8,  26,  29 

companies  of  other  states  how 

to  make,  47,  49 
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treasurer,  27 
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Depositors  may  collect  interest  and 

dividends, 
Dividends,  when  not  to  be  made, 
Essex  county,  collector,  to  whom  to 

account  for  tax, 
Fire  associations,  what  tax  to  be  paid 

to, 
Foreign  life  regulated, 

fire  do., 

Insolvent  companies,  how  proceeded 

against, 
Life,  incorporation  of, 

of  other  states  to  make  deposits, 

Marine,  how  funds  of  may  be  loaned, 
Mutual,  life  and  health,  amount  of 
capital, 

may  loan  and  invest  cash  capital, 

to  pay  tax  to  school  fund, 

certain  foreign,  not  included  in 

law, 
Passaic  county,  collector,  to  whom  to 

account  for  tax, 
Penalty  for  violating  act  relating  to 

life  companies, 
Real  estate,  what  may  be  held, 
Reinsurance  may  be  made, 
Secretary  of  state,  compensation  to, 
certificate,    when    to    be   pro- 
cured, 13,  50-5 

when  to  receive  deposit,  48 

Suits    may  be   maintained  by  and 

against,  18 

Tax,  to  be  paid  to  school  fund,  24,  44 

what  insurance  agents  to  pay,  34,  39,  54 

what  fire  companies  to  receive,     41,  43 

Treasurer  to  receive  deposits,  8,  26,  29 

- — —  may  require  further  deposits,  8,  29 

when  he  shall  return  deposit,  27 

compensation  of,  28 


An  Act  to  provide  for  the  incorporation  of  insurance  companies.   Approved  March  10, 1852. 

(Pam.  159.) 

1.  Any  number  of  persons,  not  less  than  thirteen  in  number,  may  associate, 
and  form  an  incorporated  company,  for  either  of  the  following  purposes,  to  wit: 

1.  To  make  insurance  upon  vessels,  freights,  goods,  wares,  merchandise, 
specie,  bullion,  jewels,  profits,  commissions,  bank  notes,  bills  of  exchange,  and 
other  evidences  of  debt,  bottomry  and  respondentia  interests,  and  to  make  all 
and  every  insurance  appertaining  to,  or  connected  with  marine  risks  and  risks 
of  transportation  and  navigation. 

II.  To  make  insurance  on  dwellings,  houses,  stores,  and  all  kinds  of  buildings, 
and  upon  household  furniture,  merchandise,  and  other  property,  against  loss  or 
damage  by  fire  and  the  risks  of  inland  navigation  and  transportation. 

III.  To  make  insurance  upon  the  health  Or  lives  of  individuals,  and  every 
insurance  appertaining  thereto,  or  connected  with  health  or  life  risks,  and  to 
grant,  purchase,  or  dispose  of  annuities. 

2.  Any  company  organized  under  this  act,  shall  have  power  to  make  reinsu- 
rance of  any  risks  taken  by  them  respectively,  and  may  make  insurance  upon 
any  or  all  of  the  risks  mentioned  in  the  first  or  second  subdivisions  of  the  first 
section;  but  no  company  making  insurance  on  the  health  or  lives  of  individuals 
shall  be  permitted  to  take  any  other  kind  of  risks,  nor  shall  the  business  of  life 
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insurance  and  of  health  insurance  be  in  any  wise  connected  or  uuited  in  any 
company  making  insurance  on  marine  or  fire  risks. 

*3fi3l  ***•  Such  persons  shall  file  in  the  office  of  the  secretary  of  state  a 
-•  declaration,  signed  by  all  the  corporators,  expressing  their  intention  to 
form  a  company  for  the  purpose  of  transacting  the  business  of  insurance,  as 
expressed  in  the  several  subdivisions  of  the  first  section  of  this  act,  which  decla- 
ration shall  also  comprise  a  copy  of  the  charter  proposed  to  be  adopted  by  them, 
and  shall  publish  a  notice  of  such  their  intention,  once  in  each  week,  for  at  least 
six  weeks,  in  a  public  newspaper  in  the  county  in  which  such  insurance  com- 
pany is  proposed  to  be  located,  and  if  no  newspaper  be  published  in  such  county, 
then  in  a  newspaper  of  this  state  published  nearest  to  the  same. 

4.  It  shall  be  lawful  for  the  individuals  associated  for  the  purpose  of  organiz- 
ing any  company  under  this  act,  after  having  published  the  notice,  and  filed  their 
declaration  and  charter,  as  required  by  the  preceding  section,  to  open  books  for 
subscription  to  the  capital  stock  of  the  company  so  intended  to  be  organized, 
and  to  keep  the  same  open  until  the  full  amount  specified  in  the  charter  is  sub- 
scribed ;  or  in  case  the  business  of  such  company  is  proposed  to  be  conducted 
on  the  plan  of  mutual  insurance,  then  to  open  books  to  receive  propositions,  and 
enter  into  agreements,  in  the  manner  and  to  the  extent  hereinafter  specified. 

5.  No  joint  stock  company,  organized  for  the  purposes  mentioned  in  this  act, 
shall  be  organized  with  a  smaller  capital  than  fifty  thousand  dollars ;  nor  shall 
any  company  formed  for  the  purpose  of  doing  the  business  of  marine  or  fire,  or 
inland  navigation  insurance  on  the  plan  of  mutual  insurance,  commence  business 
until  agreements  have  been  entered  into  for  insurance,  the  premiums  on  which 
shall  amount  to  twenty  thousand  dollars,  and  notes  have  been  received  in  advance 
for  the  premiums  on  such  risks,  payable  at  the  end  of,  or  within  twelve  months 
from  date  thereof,  which  notes  shall  be  considered  a  part  of  the  capital  stock, 
and  shall  be  deemed  valid,  and  shall  be  negotiable  and  collectable  for  the  pur- 
pose of  paying  any  losses  which  may  accrue  or  otherwise ;  nor  shall  any  company 
which  may  be  organized  under  this  act  expose  itself  to  any  loss  on  any  one  fire 
or  inland  navigation  risk  or  hazard  to  an  amount  exceeding  ten  per  cent,  of  its 
capital.     (See  30.) 

6.  No  compauy  formed  for  doing  the  business  of  life  or  health  insurance,  on 
the  plan  of  mutual  insurance,  shall  commence  business  until  a  cash  capital  of 
twenty-five  thousand  dollars  shall  have  been  paid  in,  and  actually  invested,  either 
in  the  stocks  of  the  incorporated  cities  of  this  state,  the  stocks  of  this  state,  or 
of  the  United  States,  or  the  states  of  Massachusetts,  New  York,  Ohio,  Ken- 
tucky, Virginia,  or  Pennsylvania,  or  in  bonds  aud  mortgages  on  unencumbered 
real  estate  within  this  state,  worth  double  the  amount  so  invested. 

7.  It  shall  not  be  lawful  for  any  company  organized  under  this  act  to  transact 
business,  unless  possessed  of  capital  or  securities,  as  hereinbefore  mentioned. 

8.  It  shall  not  be  lawful  for  any  company  organized  under  this  act  to  transact 
the  business  of  life  insurance,  until  such  company  shall  have  deposited  with  the 
treasurer  of  this  state  the  sum  of  twenty  thousand  dollars,  either  in  the  stocks 
of  the  incorporated  cities  of  this  state,  the  stocks  of  this  state  or  of  the  United 
States,  or  the  states  of  Massachusetts,  New  York,  Ohio,  Kentucky,  Virginia,  or 
Pennsylvania,  or  in  bonds  and  mortgages  on  unencumbered  real  estate  within 
this  state  worth  double  the  amount  so  invested;  and  the  president  of  such  com- 
pany shall  annex  to  every  mortgage  his  affidavit,  that  said  mortgage  was  made 
and  taken  in  good  faith  for  money  loaned  by  the  company  which  he  represents, 
to  the  amount  therein  named,  and  that  no  part  thereof  has  been  since  paid  or 
returned,  and  that  he  has  reason  to  believe,  and  does  believe,  that  the  premises 
thereby  mortgaged  are  worth,  at  least,  double  the  amount  of  the  mortgage 
thereon ;  and  the  treasurer  shall  prescribe  such  regulations  for  ascertaining  the 
title  and  value  of  such  real  estate  as  he  may  deem  necessary;  and  the  treasurer 
may,  from  time  to  time,  after  such  company  shall  have  commenced  the  transac- 
tion of  business,  require  further  deposits  of  stocks,  bonds,  and  mortgages,  as 
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aforesaid,  to  an  amount  not  exceeding  in  the  whole  the  sum  of  one  hundred 
thousand  dollars. 

9.  The  treasurer  shall  hold  said  stocks,  bonds,  and  mortgages  as  security  for 
policy  holders  in  said  companies,  but  shall,  so  long  as  any  company  so  depositing 
*shaU  continue  solvent,  and  shall  comply  with  all  the  requisites  of  the  laws  i-*™, 
of  this  state  applicable  to  such  company,  permit  such  company  to  collect  ^ 

the  interest  or  dividends  on  its  bonds  and  mortgages  or  stocks  so  deposited,  and, 
from  time  to  time,  to  withdraw  any  of  such  securities,  on  depositing  with  the 
treasurer  other  like  securities,  stocks,  or  mortgages,  the  par  value  of  which  shall 
be  equal  to  the  par  value  of  such  as  may  be  withdrawn ;  each  mortgage,  so  sub- 
stituted, to  be  also  accompanied  with  an  affidavit,  as  required  in  the  preceding 
section ;  and  the  treasurer  shall  prescribe  such  regulations  for  ascertaining  the 
title  and  value  of  the  real  estate  covered  by  the  mortgage  so  substituted  as  he 
may  deem  necessary. 

10.  It  shall  be  lawful  for  any  company  organized  under  this  act  to  invest  its 
capital,  or  the  funds  accumulated  by  its  business,  or  any  part  thereof,  in  bonds 
and  mortgages  on  unencumbered  real  estate,  within  this  state,  worth  double  the 
amount  so  invested,  and  also  in  the  stocks  of  the  incorporated  cities  of  this  state, 
or  the  stocks  of  this  state  or  of  the  United  States,  or  the  states  of  Massachu- 
setts, New  York,  Ohio,  Kentucky,  Virginia,  or  Pennsylvania,  and  to  lend  the 
same,  or  any  part  thereof,  on  the  security  of  such  stock  or  bonds  ;  and  any  com- 
pany organized  for  the  purpose  of  marine  insurance  may,  in  addition  to  the 
foregoing,  loan  their  funds  on  bottomry  and  respondentia,  and  change  and  rein- 
vest the  same,  as  occasion  may  from  time  to  time  require. 

11.  No  company,  organized  by  or  under  the  provisions  of  this  act,  shall  be 
permitted  to  purchase,  hold,  and  convey  real  estate  excepting  for  the  purposes, 
and  in  the  manner  herein  set  forth,  to  wit : 

I.  Such  as  shall  be  requisite  for  its  immediate  accommodation  in  the  transac- 
tion of  its  business ;  or 

II.  Such  as  shall  have  been  mortgaged  to  it  in  good  faith  by  way  of  security 
for  loans  previously  contracted  or  for  moneys  due ;  or 

III.  Such  as  shall  have  been  conveyed  to  it  in  satisfaction  of  debts  previously 
contracted  in  the  course  of  its  dealings ;  or 

IV.  Such  as  shall  have  been  purchased  at  sales  upon  judgments,  decrees,  or 
mortgages  obtained  or  made  for  such  debts ;  and  it  shall  not  be  lawful  for  any 
incorporated  company,  as  aforesaid,  to  purchase,  hold,  or  convey  real  estate,  in 
any  other  case  or  for  any  other  purpose ;  and  all  such  real  estate  as  may  be 
acquired  as  aforesaid,  and  which  shall  not  be  necessary  for  the  accommodation  of 
such  company,  in  the  convenient  transaction  of  its  business,  shall  be  sold  and 
disposed  of  within  five  years  after  such  company  shall  have  acquired  title  to  the 
same;  and  it  shall  not  be  lawful  for  such  company  to  hold  such  real  estate  for  a 
longer  period  than  that  above  mentioned,  unless  the  said  company  shall  procure 
a  certificate  from  the  chancellor  that  the  interests  of  the  company  will  suffer 
materially  by  a  forced  sale  of  such  real  estate,  in  which  event  the  time  for  the  sale 
may  be  extended  to  such  time  as  the  chancellor  shall  direct  in  said  certificate. 

12.  In  addition  to  the  foregoing  provisions,  it  shall  be  the  duty  of  the  corpo- 
rators of  any  and  every  company  organized  under  this  act,  to  declare  in  the 
charter,  which  is  herein  required  to  be  filed,  the  mode  and  manner  in  which  the 
corporate  powers  given  under  and  by  virtue  of  this  act  are  to  be  exercised ;  the 
mode  and  manner  of  electing  trustees  or  directors,  a  majority  of  whom  shall  be 
citizens  of  this  state,  and  the  filling  of  vacancies;  the  period  for  the  commence- 
ment and  termination  of  its  fiscal  year,  together  with  the  amount  of  capital  to 
be  employed  in  the  transaction  of  its  business. 

13.  The  charter,  thus  filed  by  the  corporation,  shall  be  examined  by  the  attor- 
ney-general, and  if  found  to  be  in  accordance  with  the  requirements  of  this  act, 
and  not  inconsistent  with  the  constitution  or  laws  of  this  state,  he  shall  certify 
the  same  to  the  secretary  of  state ;  and  the  said  secretary  of  state  shall  there- 
upon cause  an  examination  to  be  made,  either  by  himself  or  by  three  disinterested 
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persons  specially  appointed  by  him  for  tliat  purpose,  who  shall  certify,  under  oath 
or  affirmation,  that  an  amount  equal,  at  least,  to  the  amount  specified  in  the  fifth 
section  of  this  act,  if  it  be  a  stock  company,  has  been  paid  in  and  is  possessed  by 
it  in  money  or  such  stocks  and  bonds  and  mortgages  as  are  required  by  the  tenth 
section  of  this  act;  or  if  a  mutual  company,  that  it  has  received  and  is  in  actual 
*qpr-|  *possession  of  the  capital,  premiums,  or  engagements  of  insurance,  as 
-■  the  case  may  be,  to  the  full  extent  required  by  the  fifth  section  of  this 
act;  or  if  it  be  a  life  or  health  insurance  company,  to  the  full  amount,  and 
invested  in  the  same  manner  as  required  by  the  sixth  section  of  this  act;  and  in 
the  case  of  any  company  organized  under  this  act  for  the  transaction  of  the  busi- 
ness of  life  insurance,  the  deposit  of  stocks,  bonds,  and  mortgages  required  by 
the  eighth  section  of  this  act  shall  be  certified  by  the  treasurer  of  this  state  to 
be  duly  made,  according  to  the  provisions  of  said  section ;  copies  of  such  certi- 
ficates shall  be  filed  in  the  office  of  the  secretary  of  state,  whose  duty  it  shall  then 
be  to  furnish  the  corporation  with  a  certified  copy  of  the  charter  and  cer- 
tificates aforesaid,  which,  upon  being  filed  by  them  in  the  office  of  the  clerk  of 
the  county  in  which  their  company  is  to  be  located,  shall  be  their  authority  to 
commence  business  and  issue  policies;  and  the  same  may  be  used  in  evidence  for 
or  against  said  corporation. 

14.  The  corporators,  or  the  trustees  or  directors,  as  the  case  may  be,  of  any 
company  organized  under  the  provisions  of  this  act,  shall  have  power  to  make 
such  by-laws,  not  inconsistent  with  the  constitution  or  laws  of  this  state,  as  may 
be  deemed  necessary  for  the  government  of  its  officers  and  the  conduct  of  its 
affairs. 

15.  It  shall  be  the  duty  of  the  president  or  vice  president  and  secretary  of 
each  company  organized  under  this  act,  annually,  on  the  first  day  of  January, 
or  within  one  month  thereafter,  to  prepare,  under  oath  or  affirmation,  and  de- 
posit in  the  office  of  the  secretary  of  state,  as  well  as  in  the  office  of  the  clerk  of 
the  county  in  which  such  company  shall  be  located,  and  shall  also  cause  to  be 
published,  in  at  least  one  newspaper  of  this  state  published  in  such  county,  and 
if  no  newspaper  be  published  in  such  county,  then  in  a  newspaper  published 
nearest  to  the  same,  a  statement  exhibiting  the  total  amount  of  premiums  re- 
ceived, and  the  total  amount  of  losses  paid  and  ascertained,  including  expenses, 
during  the  year;  also  the  amount  of  debts  owing  by  the  company  at  the  date 
of  the  statement,  and  the  amount  of  claims  which  then  exist  against  the  com- 
pany for  losses  accrued,  showing  what  amount  of  such  claims  for  losses  is  pay- 
able on  demand,  what  amount  thereof  is  considered  fair  or  legal,  the  payment 
of  which  has  not  then  matured  according  to  the  contract,  and  what  amount 
thereof  is  resisted  on  account  of  alleged  fraud,  or  for  which  the  company  do  not 
consider  themselves  legally  liable;  also  the  amount  of  policies  issued  and  un- 
expired by  said  company,  and  also  a  statement  of  the  securities  representing 
the  capital  stock  and  all  funds  of  the  company,  and  also  whether  any  of  the 
securities  held  or  owned  by  such  company  are  considered  bad  or  doubtful,  and, 
if  so,  specifying  the  amount  of  such  securities,  and  the  gross  amount  of  out- 
standing risks  thereon;  and  if,  upon  due  examination,  it  shall  appear  to  the 
secretary  of  state  that  the  losses  and  expenses  of  any  stock  company  during  the 
year  have  exceeded  the  premiums,  and  in  consequence  thereof  the  capital  of 
such  company  has  become  deficient,  or  from  any  other  cause  has  become  im- 
paired to  the  extent  of  twenty-five  per  cent.,  it  shall  be  the  duty  of  the  said 
secretary  to  direct  the  officers  of  any  such  company,  within  sixty  days,  to  pro- 
ceed to  wind  up  its  business,  unless  within  that  time  the  stockholders  thereof 
shall  pay  in  the  amount  of  such  deficiency;  any  company  receiving  such  requisi- 
tion from  the  secretary  of  state,  shall  forthwith  call  upon  its  stockholders  for 
such  amounts  as  will  make  its  capital  equal  to  the  amount  fixed  by  the  charter 
of  the  said  company;  and  in  case  any  stockholder  of  such  company  shall  refuse 
or  neglect  to  pay  such  call,  after  notice  personally  given  or  by  advertisement, 
in  such  time  and  manner  as  the  secretary  of  state  shall  approve,  it  shall  be  law- 
ful for  the  said  company  to  require  the  return  of  the  original  certificates  of  stock 
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held  by  such  stockholder,  and  in  lien  thereof  to  issue  new  certificates  for  such 
Dumber  of  shares  as  the  said  stockholder  may  be  entitled  to,  in  the  proportion 
that  the  ascertained  value  of  the  funds  of  the  said  company  may  bo  found  to 
bear  to  the  original  capital  of  the  said  company,  the  value  of  such  shares  for 
which  new  certificates  shall  be  issued  to  be  ascertained  under  the  direction  of 
the  secretary  of  state,  and  the  company  paying  for  the  fractional  parts  of  shares ; 
and  it  shall  be  lawful  for  the  directors  of  such  company  to  create  new  stock, 
and  dispose  of  the  same,  and  to  issue  new  certificates  therefor,  to  an  amount 
sufficient  to  make  up  the  original  *eapital  of  the  company;  and  it  is  r+Qr/. 
hereby  declared,  that  in  the  event  of  any  additional  losses  accruing  L 
upon  new  risks  taken  after  the  secretary  of  state  shall  have  made  the  requisition 
aforesaid,  and  before  the  said  deficiency  shall  have  been  made  up,  the  directors 
shall  be  individually  liable  to  the  extent  thereof;  and  if,  upon  due  examination, 
it  shall  appear  to  the  secretary  of  state  that  the  losses  and  expenses  of  any 
company  chartered  on  the  plan  of  mutual  insurance  under  this  act  shall,  during 
the  year,  have  exceeded  the  premiums,  and,  in  consequence  thereof,  that  the 
capital  of  the  company,  as  required  in  its  organization,  has  become  deficient,  or 
from  any  other  cause  has  become  impaired,  it  shall  be  the  duty  of  the  secretary 
of  state  to  direct  the  officers  of  such  mutual  insurance  companies  to  take  the 
same  proceedings  as  herein  required  to  be  taken  in  case  of  joint  stock  compa- 
nies; and,  until  such  directions  shall  be  complied  with,  the  directors  shall  be 
personally  liable  to  pay  all  damages  occasioned  by  such  neglect,  to  any  person 
or  body  corporate  which  may  be  injured  thereby;  any  transfer  of  the  stock  of 
any  stock  company  organized  under  this  act  shall  not  release  the  party  making 
the  transfer  from  his  liability  for  losses  which  may  have  accrued  previous  to  the 
transfer. 

16.  Any  existing  joint  stock  company,  incorporated  by  this  state  for  either  of 
the  purposes  mentioned  in  the  first  section  of  this  act,  may,  at  any  time  after 
notice  being  given  for  three  months  in  a  newspaper  of  this  state,  published  in 
the  county  where  such  company  is  located,  and  if  no  newspaper  be  published  in 
such  county,  then  in  a  newspaper  published  nearest  to  the  same,  of  such  inten- 
tion, and  with  a  written  consent  of  three-fourths  in  amount  of  its  stockholders, 
or  if  a  mutual  company,  with  the  unanimous  consent  of  its  trustees,  extend  its 
original  charter  to  the  time  specified  by  the  provisions  of  this  act,  by  altering 
or  amending  the  same,  so  as  to  accord  with  the  provisions  of  this  act,  and  filing 
a  copy  of  the  same,  so  altered  or  amended,  together  with  a  declaration,  under 
its  corporate  seal,  signed  by  its  president  and  directors,  of  their  desire  for  such 
extension,  and  also  the  written  consent  of  three-fourths  in  amount  of  its  stock- 
holders, and  the  unanimous  consent  of  the  trustees  as  aforesaid  to  such  exten- 
sion, in  the  office  of  the  secretary  of  state;  and  upon  the  filing  such  consent, 
declaration,  and  charter,  the  same  proceedings  shall  be  had  as  are  required  by 
the  thirteenth  section  of  this  act;  and  any  of  the  mutual  insurance  companies 
already  chartered  by  the  legislature  of  this  state  may,  after  giving  ninety  days' 
notice  in  three  of  the  public  papers  of  the  state,  change  to  joint  stock  companies, 
by  proceeding  in  accordance  with,  and  conforming  their  charter  to  the  provisions 
of  this  act. 

17.  All  the  charters  formed  or  extended  under  this  act  shall  be  of  thirty 
years'  duration,  each,  except  those  of  life  insurance;  but  the  legislature  may  at 
any  time  alter,  amend,  or  repeal  this  act,  or  dissolve  and  provide  for  the  closing 
up  the  business  and  affairs  of  any  company  formed  under  it. 

18.  Suits  at  law  may  be  maintained  by  any  corporation  formed  under  this  act 
against  any  of  its  members  or  stockholders  for  any  cause  relating  to  the  business 
of  such  corporation ;  also  suits  at  law  may  be  prosecuted  and  maintained  by 
any  member  or  stockholder  against  such  corporation,  for  losses  which  may  have 
accrued,  if  payment  is  withheld  more  than  two  months  in  all  risks  after  such 
losses  shall  have  become  due. 

19.  All  companies  formed  under  this  act  shall  be  deemed  and  taken  to  be 
bodies  corporate  and  politic,  in  fact  and  in  name,  and  shall  be  subject  to  all  the 
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provisions  of  the  laws  of  tills  state  in  relation  to  corporations,  so  far  as  the 
same  are  applicable. 

20.  No  company  formed  under  this  act  shall,  directly  or  indirectly,  deal  or 
trade  in  buying  and  selling  any  goods,  wares,  merchandise,  or  other  commodi- 
ties whatever,  unless  said  goods,  wares,  or  merchandise  shall  come  into  posses- 
sion of  said  company  in  the  legitimate  pursuit  of  their  business. 

21.  The  trustees  and  corporators  of  any  company  organized  under  this  act, 
and  those  entitled  to  a  participation  of  the  profits,  shall  be  jointly  and  severally 
liable  until  the  whole  amount  of  the  capital  raised  by  the  company  shall  have 
been  paid  in,  and  a  certificate  thereof  recorded,  as  hereinbefore  provided;  notes 
taken  in  advance  of  premiums,  under  this  act,  are  not  to  be  considered  debts  of 
^opi--]  the  company,  *in  determining  whether  a  company  is  insolvent,  but  are 

J  to  be  regarded  as  assets  of  the  company.   (See  31.) 

22.  No  dividend  shall  ever  be  made  by  any  company  incorporated  under  this 
act,  when  its  capital  stock  is  impaired,  or  when  the  making  of  such  dividend 
would  have  the  effect  of  impairing  its  capital  stock;  and  any  dividend  so  made, 
shall  subject  the  stockholders  receiving  the  same,  to  a  joint  and  several  liability 
to  the  creditors  of  said  company,  to  the  extent  of  the  dividend  so  made. 

23.  In  pursuance  of  this  act,  it  shall  be  lawful  for  any  mutual  company,  estab- 
lished in  conformity  with  the  provisions  of  the  fourth  section  of  this  act,  to  unite 
a  cash  capital  to  any  extent,  as  an  additional  security  to  the  members,  over  and 
above  their  premiums  and  stock  notes,  which  additional  cash  capital  shall  be 
left  open  for  accumulation,  and  shall  be  loaned  and  invested,  as  provided  in  the 
tenth  section  of  this  act;  and  the  company  may  allow  an  interest  on  such  cash 
capital,  and  a  participation  in  its  profits,  and  prescribe  the  liability  of  the  owner 
or  owners  thereof  to  share  in  the  losses  of  the  company;  and  such  cash  capital 
shall  be  liable  as  the  capital  stock  of  the  company  in  the  payment  of  its  debts. 

24.  The  said  company  shall  pay  into  the  treasury  of  this  state,  for  the  school 
fund,  one  quarter  of  one  per  centum  per  annum  on  the  capital  stock  paid  in, 
and  which  amount  shall  be  paid  in  under  oath  or  affirmation  of  the  president 
and  secretary  thereof. 

25.  The  secretary  of  state  shall  be  entitled  to  charge  and  receive,  from  the 
persons  or  companies  requiring  his  services,  under  this  act,  such  fees  as  are 
allowed  by  law  for  similar  services ;  and  when  duties  are  required  of  him,  not 
provided  for  by  law,  such  further  compensation  as  the  attorney-general  may 
direct. 

Supplement.     Approved  March  10,  1853.     (Pam.  426.) 

Whereas,  by  the  laws  of  some  of  the  United  States,  it  is  provided  that  insu- 
rance companies,  incorporated  under  the  laws  of  this  state,  shall  not  transact 
business  in  said  states,  except  on  a  deposit  of  securities  in  said  laws  named ; 
therefore, 

26.  Sec.  1.  It  shall  be  lawful  for  the  treasurer  of  this  state  to  receive  from 
any  insurance  company,  incorporated  under  the  laws  of  this  state,  a  deposit  of 
such  securities  as  shall  be  necessary  to  enable  such  company  to  transact  business 
in  any  of  the  United  States,  under  the  laws  of  said  states. 

27.  Sec.  2.  The  said  securities  shall  be  held  by  the  treasurer  so  long  as  such 
company  shall  desire  to  transact  business  in  the  states  requiring  such  deposit ; 
but  the  company  making  the  deposit  shall  be  at  liberty  to  draw  the  dividends 
or  receive  the  interest  on  such  securities;  and  whenever  any  such  company  shall 
desire  to  discontinue  its  business  in  said  states,  and  such  deposit  shall  no  longer 
be  required  by  the  laws  of  said  states,  the  treasurer  shall  return  the  said  securi- 
ties to  the  company  depositing  the  same. 

28.  Sec.  3.  The  treasurer,  for  performing  the  duties  required  by  this  act, 
shall  receive  such  compensation  as  is  provided  for  performing  like  duties  by  the 
act  to  which  this  is  a  supplement. 

29.  Sec.  4.  Nothing  contained  in  this  act  shall  be  construed  to  repeal,  or  in 
any  wise  alter  or  modify  the  provisions  of  the  eighth  and  ninth  sections  of  the  act 
to  which  this  is  a  supplement,  and  that  this  act  shall  take  effect  immediately. 
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Supplement.     Approved  March  17, 1854.     (Pam.  455.) 

Whereas,  by  the  act  to  which  this  is  a  supplement  it  is  declared  that  no  com- 
pany organized  for  the  purposes  mentioned  therein  shall  be  organized  with  a 
smaller  capital  stock  than  fifty  thousand  [dollars]  nor  shall  any  company 
formed  for  the  purpose  of  doing  the  business  of  marine,  or  fire,  or  inland  navi- 
gation insurance,  on  the  plan  of  mutual  insurance,  commence  business  until 
agreements  have  been  entered  into  for  insurance,  the  premiums  on  which  shall 
amount  to  twenty  thousand  dollars,  and  notes  have  been  received  in  advance 
for  the  premiums  on  such  risks,  payable  at  the  end  of  or  within  twelve  months 
from  date  thereof,  which  notes  shall  be  considered  a  part  of  the  capital  stock, 
and  shall  be  deemed  valid  and  shall  be  negotiable  and  collectable  for  the  pur- 
pose of  paying  *any  losses  which  may  accrue  or  otherwise;  and  r+oro 
whereas,  there  is  no  provision  in  said  act  for  the  manner  in  which  the  •- 
residue  of  the  said  capital  stock,  over  and  above  the  said  notes  of  twenty 
thousand  dollars,  is  to  be  paid  in  and  secured ;  therefore, 

30.  Sec.  1.  At  the  time  of  subscribing  the  capital  stock  of  such  company,  as 
provided  in  the  fourth  section  of  the  act  to  which  this  is  a  supplement,  the  whole 
of  such  subscription,  to  the  full  amount  of  thirty  thousand  dollars,  shall  be  paid 
in  cash,  which,  in  addition  to  the  said  premium  notes  of  twenty  thousand  dollars, 
shall  form  the  capital,  and  it  shall  and  may  be  lawful  for  the  said  company  to 
invest  the  said  cash  capital  in  the  stocks  of  the  incorporated  cities  of  this  state, 
the  stocks  of  this  state,  or  of  the  United  States,  or  the  states  of  Massachusetts, 
New  York,  Ohio,  Kentucky,  Virginia,  or  Pennsylvania,  or  in  bonds  and  mort- 
gages on  unencumbered  real  estate  within  this  state,  worth,  exclusive  of  build- 
ings, double  the  amount  invested  therein ;  which  said  stocks  or  bonds  and  mort- 
gages shall  be  deposited  with  the  treasurer  of  this  state,  together  with  a  true 
list  of  the  names  and  residence  of  the  persons  whose  notes  are  held  by  said  com- 
pany, with  the  dates  and  amounts  thereof;  and  the  president  of  said  company 
shall  present  therewith  to  the  treasurer  his  affidavit  in  writing  that  the  mort- 
gages, and  each  of  them,  were  taken  bona  fide  and  in  good  faith  for  so  much 
money  loaned  by  said  company,  aud  that  the  premises  thereby  mortgaged  are 
worth,  exclusive  of  buildings  thereon,  double  the  amount  of  the  mortgage  thereon, 
and  thereupon  the  said  treasurer  shall  prescribe  such  regulations  at  the  expense 
of  said  company  for  ascertaining  the  title  and  value  of  the  said  real  estate,  as 
he  may  deem  proper,  and  when  the  said  treasurer  is  satisfied  with  the  title  and 
value  of  said  mortgaged  premises  and  the  sufficiency  of  the  said  securities,  he 
shall  certify  his  receipt  of  the  said  securities  as  the  capital  stock  of  said  company 
to  the  secretary  of  state,  and  thereupon  the  attorney-general  and  secretary  of  state 
shall  then  proceed  as  directed  in  the  thirteenth  section  of  the  original  act. 

31.  Sec.  2.  When  any  company  shall  be  formed  under  the  provisions  of  the 
said  act  aud  the  supplements  thereto,  the  capital  stock  of  which  by  the  terms  of 
its  charter  shall  exceed  the  sum  of  fifty  thousand  dollars,  the  trustees  and  cor- 
porators of  such  company,  and  those  entitled  to  a  participation  of  the  profits  of 
the  same,  shall  be  relieved  from  the  joint  and  general  liability  in  the  twenty-first 
section  of  the  said  act  mentioned,  when  capital  to  the  amount  of  fifty  thousand 
dollars  shall  be  paid  in  and  invested  as  required  by  the  provisions  of  the  said 
act  or  any  supplement  thereto. 

A  further  Supplement.     Approved  March  14,  1856.     (Pam.  312.) 

31.  Sec.  1.  It  shall  be  lawful  for  any  joint  stock  company,  organized  under 
the  said  act,  to  increase  the  amount  of  their  capital  in  the  manner  hereinafter 
mentioned ;  the  directors  of  such  company,  or  a  majority  of  them,  shall  file  in 
the  office  of  the  secretary  of  state  a  declaration  of  their  intention  to  increase 
their  capital,  and  they  shall  publish  notice  of  the  same  for  thirty  days,  in  the 
manner  prescribed  in  the  third  section  of  said  act. 

31.  Sec.  2.  It  shall  be  lawful  for  the  said  directors,  or  a  majority  of  the  same, 
after  having  published  the  notice  before  mentioned,  and  filed  a  copy  of  the 
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same,  with  proof  of  publication,  in  the  office  of  the  secretary  of  state,  to  open 
books  of  subscriptions  for  said  increase  of  capital,  and  keep  the  same  open  until 
the  full  amount  thereof  shall  be  subscribed ;  and  they  shall  for  forty  days  after 
opening  said  books,  give  the  stockholders  in  said  company  the  privilege  of  sub- 
scribing for  said  stock;  and  if  at  the  end  of  said  time  they  shall  not  have  sub- 
scribed for  the  same,  then  other  persons  may  subscribe  therefor. 

31.  Sec.  3.  The  whole  of  the  increased  capital  shall  be  paid,  and  may  be  in- 
vested, and  an  examination  thereof  shall  be  made,  and  a  certificate  of  such  ex- 
amination filed,  as  is  provided  in  the  said  act;  and  thereupon  the  said  increase 
shall  be  deemed  a  part  of  the  capital  of  said  company,  subject  to  all  the  provi- 
sions of  said  act  applying  to  the  same. 

An  Act  relative  to  insurance  companies.    Revision — Approved  April  15,  1846.  (R.  S.  1016.) 

Whereas  it  is  represented  to  the  legislature,  that  associations  or  companies  of 
individuals,  not  resident  in  this  state,  nor  incorporated  by  its  laws,  do  never- 
theless, by  means  of  agents  appointed  by  them  in  this  state,  effect  many  in- 
surances within  the  same,  against  losses  by  fire  and  otherwise,  thereby  securing 
to  themselves  all  the  benefits,  without  being  subject  to  any  of  the  burthens  of 
insurance  companies  regularly  incorporated  by  law  of  this  state — therefore, 

32.  Sec.  1.  It  shall  not  be  lawful  for  any  person  or  persons,  under  any  pre- 
tence whatever,  to  act  as  agent  or  agents,  or  otherwise,  for  any  individuals  or 
association  of  individuals,  not  incorporated  by  some  law  of  this  state  (although 
such  individuals  or  associations  may  be  incorporated  by  the  laws  of  any  other 
state  or  kingdom),  for  the  purpose  of  effecting  insurances  or  contracts  of  insur- 
ance against  losses  by  fire  or  otherwise,  in  such  foreign  and  unincorporated 
companies  as  aforesaid,  nor  for  any  person  who  now  or  hereafter  may  procure 
any  insurances  to  be  made  for  any  person  or  persons,  by  such  individuals  or 
associations  of  individuals,  or  companies,  as  are  contemplated  by  this  act,  ex- 
cept in  the  manner  and  under  the  regulations  hereinafter  prescribed.    (See  40.) 

33.  Sec.  2.  Every  person  who  now  is  or  hereafter  may  be  appointed  an  agent 
for  any  individuals  or  company,  resident  out  of  this  state,  and  not  incorporated 
by  any  law  of  this  state,  and  every  person  who  now  or  hereafter  may  procure 
any  insurances  to  be  made  for  any  person  or  persons  by  such  individuals  or 

-,  companies  *before  he  acts  as  such  agent,  or  takes  any  measures  to  effect 
J  or  procure  to  be  made  any  insurances  within  this  state,  against  losses  by 
fire  or  otherwise,  shall  enter  into  bond,  with  good  and  sufficient  freehold  security 
or  securities,  to  the  collector  of  the  county,  for  the  time  being,  within  which 
such  agent  or  person  may  reside,  by  his  name  of  office,  in  the  penal  sum  of  one 
thousand  dollars,  with  a  condition  thereunder  written,  that  such  agent  or  person 
will  in  all  things  comply  with  the  requisitions  of  this  act  during  his  agency; 
the  sufficiency  of  which  bond  and  securities  shall  be  judged  of  by  the  clerk  of 
the  county  in  which  the  same  may  be  given ;  and  if  he  approves  of,  and  is  satis- 
fied with  "the  same,  he  shall  endorse  thereon  a  certificate  to  that  effect,  and  then 
deliver  the  bond  to  the  collector  for  the  time  being  of  the  county  in  which  the 
same  shall  be  given,  after  which  it  shall  and  may  be  lawful  for  such  agent  or 
person  to  prosecute  his  agency  for  the  purposes  aforesaid ;  and  for  the  services 
so  to  be  performed  by  the  said  clerk,  he  shall  be  entitled  to  receive  from  the 
person  giving  such  bond,  the  sum  of  fifty  cents.  (See  39.)  (See  act  of  1857, 
p.  7,  for  persons  residing  in  Paterson.  Act  of  1856,  p.  385,  persons  in  Jersey 
City.) 

34.  Sec.  3.  Every  person  so  having  given  bond  as  aforesaid,  and  thereafter 
acting  as  such  agent  for  any  person  in  this  state,  or  any  individuals  or  compa- 
nies out  of  this  state,  and  not  incorporated  by  some  law  thereof,  shall  some  time 
in  the  months  of  January  and  July,  in  every  year  while  he  shall  continue  such 
agent,  deliver  to  the  collector,  for  the  time  being,  of  the  county  in  which  he 
may  reside,  a  just  and  true  account,  in  writing,  of  all  insurances  effected  by  him 
as  such  agent  as  aforesaid,  and  of  the  amount  he  has  received,  either  in  money 
or  securities  for  money,  for  premiums  on  insurance,  and  from  whom  he  has 
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received  the  same  ;  and  shall  thereupon  pay  to  such  county  collector,  by  way  of 
tax  for  the  use  of  this  state,  at  two  and  a  half  per  cent,  upon  the  gross  amount 
he  shall  have  received  in  moneys,  or  securities  for  money,  for  premiums  or 
insurances  effected  or  contracted  for  by  him  as  such  agent,  for  the  six  months 
last  preceding  such  accounting  ;  and  in  default  of  such  agent  in  not  rendering 
such  just  and  true  account  as  aforesaid,  or  paying  to  such  collector  such  tax  as 
aforesaid,  the  bond  so  as  aforesaid  given  by  him  shall  be  deemed  and  taken  to 
be  in  full  force  and  effect ;  and  it  shall  thereupon  be  the  duty  of  the  collector, 
for  the  time  being,  of  the  county  in  which  such  bond  was  given,  to  prosecute 
the  same  to  judgment  and  execution,  in  his  own  name,  in  any  court  of  compe- 
tent jurisdiction  ;  and  the  moneys  that  may  be  recovered  thereon  shall  be 
received  by  such  collector,  to  and  for  the  use  of  this  state.     (See  44.) 

35.  Sec.  4.  Whenever  the  statement  or  account  of  insurances  required  by 
the  third  section  of  this  act,  shall  not  be  made  within  the  periods  respectively 
mentioned  therein,  it  shall  be  the  duty  of  the  collector  of  the  county  wherein 
such  person  shall  act  as  agent  in  procuring  or  causing  to  be  procured  insurances, 
to  apply  to  such  agent,  within  thirty  days  from  the  expiration  of  the  period  as 
aforesaid  for  delivering  the  same  to  the  collector,  and  obtain  such  statement  or 
accouut,  which  shall  be  rendered  and  verified  under  the  oath  of  such  agent,  and 
by  the  production  of  the  original  books  of  such  agent ;  and  if  it  shall  appear 
that  no  bond  shall  have  been  given,  as  required  by  the  second  section  of  this 
act,  the  person  so  neglecting  to  give  bond  shall  forfeit  the  sum  of  one  hundred 
dollars,  to  be  recovered  in  an  action  of  debt,  to  be  brought  by  said  collector  in 
the  name  of  the  board  of  chosen  freeholders  of  said  county,  for  the  use  of  said 
county. 

36.  Sec.  5.  If  any  person  or  persons  shall  make  or  effect,  or  cause  or  pro- 
cure to  be  made  or  effected,  any  insurance  by  or  in  behalf  of  any  insurance  com- 
pany or  association  of  individuals  not  incorporated  under  and  by  virtue  of  the 
laws  of  this  state,  without  having  first  given  bond  in  the  manner  prescribed  by 
this  act,  or  contrary  to  the  other  provisions  thereof,  or  any  of  them,  such  person 
or  persons  shall  forfeit  and  pay,  for  any  policy  or  contract  of  insurance  so  made 
or  effected,  or  caused  or  procured  to  be  made  or  effected,  the  sum  of  fifty  dol- 
lars, to  be  sued  for  and  recovered  by  the  said  collector,  in  the  name  of  the  board 
of  chosen  freeholders  of  said  county,  for  the  use  of  said  county. 

37.  Sec.  6.  This  act  shall  not  extend  to  such  foreign  mutual  insurance  com- 
panies, *as  by  their  charters  or  by-laws  do  not  contemplate  the  making  r*q>Tn 
of  dividends  or  a  division  of  profits.  L 

38.  Sec.  7.  The  provisions  of  this  act  shall  apply  and  be  extended  to  insu- 
rance of  lives,  and  to  every  insurance  connected  with  life  risks  of  whatever  kind. 

Supplement.     Approved  February  15,  1848.     (Pam.  46.) 

39.  Repealed. 

Supplement.     Approved  March  5,  1850.    (Pam.  183.) 

40.  Sec.  1.  The  several  provisions  of  the  act,  to  which  this  is  a  supplement, 
shall  be  deemed  and  held  to  extend  to  and  include  all  and  every  person  and  per- 
sons who  shall,  within  this  state,  make  or  cause  to  be  made,  procure  or  cause  to 
be  procured,  or  who  shall,  directly  or  indirectly,  act  in  the  making  or  causing  to 
be  made,  procuring  or  causing  to  be  procured,  any  agreement,  contract,  or  policy 
of  insurance  upon  property  or  lives  in  this  state,  by  any  insurance  company  not 
incorporated  by  the  laws  of  this  state,  or  by  any  individual  residing  out  of  this 
state,  notwithstanding  such  person  or  persons  shall  not  be  the  agent  or  agents 
of  such  insurance  company  or  individual  or  individuals,  or  shall  not  act  for  or 
in  behalf  of  such  company  or  individual  or  individuals,  or  that  such  agreement, 
contract,  or  policy  of  insurance  shall  appear  to  have  been  made  or  entered  into 
out  of  this  state. 

41.  Sec.  2.  The  collector  of  the  county  of  Essex  shall,  from  time  to  time, 
and  as  often  as  once  in  every  six  months,  account  with  the  treasurer  for  the  time 
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being  of  the  fire  department  of  the  city  of  Newark  for  all  sums  of  money 
received  by  him  under  the  provisions  of  this  act,  and  of  the  act  to  which  this  is 
a  supplement,  from  persons  residing  within  the  city  of  Newark,  and  pay  over 
the  same  to  such  treasurer,  to  be  applied  and  appropriated  for  the  use  of  the 
charitable  fund  of  said  fire  department,  under  the  direction  of  such  fire  depart- 
ment, or  the  proper  officers  thereof;  and  the  receipt  of  such  treasurer  shall  be 
a  good  and  sufficient  voucher  for  said  county  collector.     (See  45.) 

42.  Sec.  3.  The  collector  of  the  county  of  Passaic  shall,  from  time  to  time, 
and  as  often  as  once  in  every  six  months,  account  with  the  treasurer  for  the  time 
being  of  the  Paterson  Fire  Association,  in  said  county,  for  all  sums  of  money 
received  by  him  under  the  provisions  of  this  act,  and  of  the  act  to  which  this  is 
a  supplement,  from  persons  residing  within  the  townships  of  Paterson  and  Man- 
chester, in  said  county,  and  pay  over  the  same  to  such  treasurer,  to  be  applied 
and  appropriated  for  the  use  of  the  charitable  fund  of  said  association,  under 
the  direction  of  such  association,  or  the  proper  officers  thereof;  and  the  receipt 
of  such  treasurer  shall  be  a  good  and  sufficient  voucher  for  said  county  collector. 

43.  Sec.  4.  The  provisions  of  the  two  preceding  sections  of  this  act  shall  be 
applicable  to  and  include  all  the  cities,  boroughs,  townships,  and  districts  in  this 
state,  wherein  a  fire  department,  fire  association,  or  fire  company  now  is,  or 
hereafter  shall  be  organized. 

44.  Sec.  5.  The  tax  payable  under  the  act  to  which  this  is  a  supplement, 
shall  be  two  per  cent.,  instead  of  two  and  one  half  per  cent.,  and  that  the  three 
preceding  sections  of  this  act  shall  not  extend  to  moneys  raised  on  policies  or 
contracts  for  insurance  on  lives. 

Further  Supplement.     Approved  February  28,  1851.     (Pam.  93.) 

45.  The  bond  mentioned  in  the  several  sections  of  the  act,  to  which  this  is  a 
supplement,  and  therein  required  to  be  given  to  the  collector  of  the  county, 
shall  hereafter  be  given  by  any  person  or  persons  residing  within  the  city  of  New- 
ark, and  who  may  be  required  by  said  act  to  give  such  bond,  to  the  treasurer 
for  the  time  being  of  the  fire  department  of  the  city  of  Newark,  instead  of  the 
collector  of  the  county  of  Essex  ;  and  that  such  bond  shall  in  all  respects  con- 
form to  the  provisions  of  the  act  to  which  this  is  a  supplement,  except  as  here- 
#071-1  inbefore  stated  ;  *and  that  all  the  duties  enjoined  by  said  act  upon  the 

J  collector  of  the  county  of  Essex,  so  far  as  the  same  relates  to  persons 
residing  within  the  city  of  Newark,  shall  hereafter  be  performed  by  the  trea- 
surer for  the  time  being  of  the  fire  department  of  the  city  of  Newark. 

An  Act  in  relation  to  all  companies  transacting  the  business  of  life  insurance  within  this 
state.     Approved  March  10,  1852.     (Pam.  174.) 

46.  Sec.  1.  Every  company  or  corporation  organized  under  the  laws  of  this, 
or  of  other  states  or  foreign  governments,  and  transacting  the  business  of  life 
insurance  in  this  state,  shall,  within  three  months  after  the  passage  of  this  act, 
and  on  or  before  the  first  day  of  February,  in  each  year  thereafter,  furnish  to  the 
secretary  of  state,  and  shall  also  publish  in  a  paper  published  in  the  city  of 
Trenton,  daily  for  two  weeks,  a  statement,  verified  by  the  oath  of  their  presi- 
dent or  principal  officer  and  a  majority  of  their  directors  or  trustees,  showing 
the  amount  of  paid  up  capital  and  accumulations  of  which  they  are  possessed, 
and  specifying  the  securities  in  which  they  are  invested,  with  the  amount  of 
each ;  the  number  of  policies  and  the  amount  of  outstanding  risks  thereon ;  the 
several  amounts  received  in  premiums  and  from  other  sources  for  the  current 
year;  the  amount  of  losses  and  expenses,  severally,  for  the  same  period;  the 
amount  of  claims  remaining  unpaid ;  the  amount  of  fund  reserved  for  rein- 
surance ;  the  amount  of  premium  notes  held  by  the  company  on  account  of  poli- 
cies in  force;  the  amount  of  premium  notes,  if  any,  held  on  account  of  policies 
upon  which  the  risk  has  terminated ;  the  whole  number  of  policies  issued  or  con- 
tinued through  their  agencies  in  this  state;  the  amount  at  risk  thereon,  and  the 
gross  amount  of  premiums  received  therefor  in  the  year  preceding  their  report; 
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the  number  and  amount  of  losses  paid  through  their  agencies  during  the  same 
period:  and  whenever  it  shall  appear,  by  the  statements  sworn  to  as  aforesaid, 
or  by  other  satisfactory  evidence,  that  any  such  company  is  in  an  insolvent  con- 
dition, it  shall  be  the  duty  of  the  chancellor,  on  application  made  to  him  for 
that  purpose,  to  take  such  proceedings  against  the  said  company  as  shall  be  in 
accordance  with  the  provisions  of  the  act  entitled,  "An  act  to  prevent  frauds  by 
incorporated  companies,"  approved  April  fifteenth,  one  thousand  eight  hundred 
and  forty-six. 

47.  Sec.  2.  All  life  insurance  companies  organized  under  the  laws  of  other 
states  or  foreign  governments,  and  transacting  the  business  of  life  insurance  in 
this  state,  shall,  on  or  before  the  first  day  of  August,  one  thousand  eight  hun- 
dred and  fifty-two,  deposit  with  the  secretary  of  state  of  this  state  the  sum  of 
fifty  thousand  dollars,  and,  on  or  before  the  first  day  of  February  thereafter,  the 
further  sum  of  fifty  thousand  dollars,  in  public  stocks  of  the  United  States  or  of 
this  state,  or  stocks  or  bonds  of  the  incorporated  cities  of  this  state,  and  which 
stock  shall  be  at  or  above  par  at  the  time  of  such  deposit,  or  in  bonds  and  mort- 
gages on  unencumbered  improved  real  estate  situate  within  this  state,  and  worth 
at  least  fifty  per  cent,  more  than  the  amount  of  the  mortgage  thereon ;  and  the 
president  or  agent  of  every  company  shall  annex  to  every  mortgage  his  affidavit 
that  said  mortgage  wras  made  and  taken  in  good  faith  for  money  loaned  by 
the  company  which  he  represents,  to  the  amount  therein  named,  and  that  no  part 
thereof  has  been  since  paid  or  returned,  and  that  he  has  reason  to  believe,  and 
does  believe,  that  the  premises  thereby  mortgaged  are  worth  at  least  fifty  per 
cent,  more  than  the  amount  of  the  mortgage  thereon  ;  and  the  secretary  of  state 
shall  prescribe  such  regulations  for  ascertaining  the  title  and  value  of  such  real 
estate  as  he  may  deem  necessary.     (See  49.) 

48.  Sec.  3.  The  secretary  of  state  shall  hold  said  stocks,  bonds,  and  mortgages 
as  security  for  policy  holders  in  said  companies,  but  shall,  so  long  as  any  com- 
pany so  depositing  shall  continue  solvent,  and  shall  comply  with  all  the  requisites 
of  the  laws  of  this  state  applicable  to  such  company,  permit  such  company  to 
collect  the  interest  or  dividends  on  its  bonds  and  mortgages  or  stocks  so  depo- 
sited, and  from  time  to  time  to  withdraw  any  of  such  securities,  on  depositing 
with  the  secretary  of  state  other  like  securities,  stocks,  or  mortgages,  the  par 
value  of  which  shall  be  equal  to  the  par  value  of  such  as  may  be  withdrawn, 
each  mortgage  so  substituted  *to  be  also  accompanied  with  an  affidavit,  r*Q79 
as  required  in  the  preceding  section ;  and  the  secretary  of  state  shall  '- 
prescribe  such  regulations  for  ascertaining  the  title  and  value  of  the  real  estate 
covered  by  the  mortgages  so  substituted,  as  he  may  deem  necessary:  Provided, 
that  such  compensation  shall  be  allowed  to  the  secretary  of  state  for  the  perform- 
ance of  the  duties  required  of  him  under  this  act,  as  the  governor  shall  deem 
proper  and  reasonable,  to  be  paid  by  the  companies  depositing  as  aforesaid. 

49.  Sec.  4.  The  provisions  of  the  second  and  third  sections  of  this  act  shall  be 
applicable,  and  extend  only  to  companies  chartered  by  states  whose  laws  impose 
restrictions  of  a  like  kind  on  companies  chartered  by  the  laws  of  the  state  of  New 
Jersey. 

50.  Sec.  5.  It  shall  not  be  lawful  for  any  person  to  act  within  this  state,  as 
agent  or  otherwise,  in  receiving  or  procuring  applications  for  insurance  in  or  in 
any  company  or  association  organized  under  the  laws  of  other  states  where  the 
above  restrictions  are  imposed  en  companies  organized  under  the  laws  of  this 
state,  until  he  has  procured  a  certificate  from  the  secretary  of  state  that  the  com- 
pany or  association  for  which  he  acts  has  complied  with  all  the  provisions  of  this 
act ;  and  for  every  certificate  so  obtained,  the  sum  of  three  dollars  shall  be  paid 
to  the  secretary  of  state. 

51.  Sec.  6.  Every  violation  of  this  act  shall  subject  the  party  violating  to  a 
penalty  of  five  hundred  dollars  for  each  violation,  which  shall  be  sued  for  and 
recovered,  in  the  name  of  the  state,  by  the  prosecutor  of  the  pleas  of  the  county 
in  which  the  company  or  the  agent  or  agents  so  violating  shall  be  situated,  and 
one  half  of  the  said  penalty,  when  recovered,  shall  be  paid  into  the  treasury  of  said 
county,  and  the  other  half  to  the  informer  of  such  violation. 
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An  Act  to  regulate  the  business  of  fire  insurance  by  companies  or  associations  not  incorpo- 
rated by  this  state.     Approved  March  19,  18G0.     (Pam.  411.) 

52.  Sec.  1.  It  shall  not  be  lawful  for  any  company  or  association  chartered 
by  another  state,  or  foreign  government,  to  transact  any  business  connected  with 
insuring  property  situated  in  this  state,  against  loss  or  damage  by  fire,  until  they 
shall  have  first  filed  a  statement  with  the  secretary  of  state,  setting  forth  the 
amount  of  the  capital  of  said  company,  and  all  their  present  assets,  income  for 
the  year  past,  amount  of  premiums  received  for  the  preceding  year,  on  property 
situated  in  this  state,  amount  of  losses,  expenses,  and  other  payments,  and  the 
amount  of  existing  liabilities  for  unpaid  losses,  and  showing  whether  any,  and  if 
so,  how  much,  is  contested  on  the  ground  of  fraud  or  otherwise,  and  it  shall  be 
the  duty  of  the  secretary  of  state  to  prepare  a  form  of  statement  to  be  filled  up 
by  the  foreign  companies  or  associations,  establishing  agencies  or  transacting  the 
business  of  insurance  in  this  state,  which  form  shall  embrace  the  above  mentioned 
particulars,  and  such  others  as  may  be  deemed  necessary  by  the  secretary  of  state 
to  elicit  the  actual  pecuniary  condition  of  the  company  or  association  makiug  the 
statement. 

53.  Sec.  2.  If  upon  filing  the  statement  aforesaid,  it  shall  appear  that  the 
company  or  association  is  possessed  of  a  sound,  well  invested  capital  of  at  least 
one  hundred  and  fifty  thousand  dollars,  over  and  above  all  claims  and  liabilities, 
and  has  given  the  bond  to  pay  the  tax  hereinafter  provided  for,  then  the  secretary 
of  state  shall  issue  a  certificate  of  authority,  allowing  an  agency  to  be  established 
in  the  county  where  such  agency  is  applied  for,  for  one  year  from  the  first  of 
January;  the  statement  above  referred  to  shall  be  sworn  to  by  the  president  and 
secretary  of  the  company  or  association  applying,  and  shall  be  renewed  annually 
during  the  month  of  January  in  each  year. 

54.  Sec.  3.  Upon  filing  the  certificate,  and  annually  thereafter  during  the 
month  of  January  in  each  year,  the  agent  on  whose  behalf  the  certificate  of 
authority  is  issued,  shall  enter  into  a  bond  with  the  collector  of  the  county  in 
which  his  agency  is  located,  in  the  penal  sum  of  one  thousand  dollars,  conditioned 
for  the  payment  of  a  tax  of  two  per  centum  on  all  the  premiums  paid  or  agreed 
to  be  paid  to  the  said  company,  on  all  property  insured  by  them  in  this 
state;  and  the  account  of  premiums  received  by  said  company  for  insuring  pro- 
perty in  this  state  shall  be  sworn  to  by  the  president,  secretary,  and  agent  of 
said  company,  and  shall  be  filed  with  the  county  collector,  and  the  tax  of  two 
per  centum  aforesaid  shall  be  paid  in  the  month  of  January,  in  each  and  every 
year  during  the  continuance  of  such  agency. 

55.  Sec.  4.  The  taxes  paid  to  the  county  collector  as  provided  for  by  the  pre- 
ceding section  shall  be  paid  over  to  the  persons  and  for  the  use  of  the  parties 
mentioned  in  the  second,  third  and  fourth  sections  of  an  act  entitled  "A  supple- 
ment to  an  act  entitled  'An  act  relative  to  insurance  companies,  approved  April 
fifteenth,  eighteen  hundred  and  forty-six,'  approved  March  fifth,  eighteen  hundred 
and  fifty." 

56.  Sec.  5.  There  shall  be  paid  to  the  secretary  of  state,  by  every  company 
seeking  to  establish  an  agency,  the  sum  of  twenty  dollars  for  each  annual  state- 
ment filed,  and  for  every  certificate  of  authority,  the  sum  of  five  dollars. 

57.  Sec  6.  The  secretary  of  state  shall  have  authority  to  revoke  and  cancel 
any  certificate  of  authority  issued  by  him,  upon  being  satisfied  that  the  statement 
upon  which  it  was  issued  is  fraudulent,  or  that  the  capital  of  the  company  siuce 
the  issuing  of  the  certificate  has  become  impaired,  and  is  of  less  amount  than 
the  sum  mentioned  in  section  second  of  this  act. 

58.  Sec  T.  If  any  person  shall  act  as  the  agent  of  any  foreign  insurance  com- 
pany, without  having  first  obtained  the  certificate  of  authority  as  mentioned  in 
section  second  of  this  act,  he  shall  pay  a  fine  of  one  hundred  dollars,  for  each 
offence,  which  shall  be  sued  for  by  the  collector  of  the  county  for  the  benefit  of 
said  county,  or  be  paid  over  by  said  collector  to  the  fire  department  fund,  as  is 
provided  for  in  the  case  of  taxes  on  premiums;  the  suit  for  the  recovery  of  the 
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fine  aforesaid  may  be  brought  by  a  prosecutor  of  the  pleas,  or  by  the  attorney- 
general,  in  any  court  of  record  of  this  state,  and  the  person  against  whom  a 
judgment  shall  be  obtained  may  be  committed  to  the  county  jail  until  such  fine 
and  costs  are  paid. 

59.  Sec.  8.  All  and  every  person  and  persons  who  shall  make,  or  cause  to  be 
made,  procure,  or  cause  to  be  procured,  or  who  shall  directly  or  indirectly  act  in 
the  making,  or  causing  to  be  made,  or  in  procuring,  or  causing  to  be  procured, 
any  agreement,  contract,  or  policy  of  insurance  against  fire,  upon  property  iu 
this  state,  by  any  insurance  company  or  association  not  incorporated  by  the  laws 
of  this  state,  shall  be  deemed  and  considered  to  be  an  agent  within  the  meaning 
of  this  act,  and  shall  be  liable  to  the  penalties  herein  mentioned. 

60.  Sec.  9.  The  first  statements  contemplated  and  required  by  this  act  shall 
be  made  on  or  before  the  first  day  of  May  next,  and  the  certificates  of  authority 
issued  upon  these  statements  shall  authorize  the  continuance  of  the  agency  or 
agencies  until  the  first  day  of  January,  A.D.  eighteen  hundred  and  sixty-one. 

61.  Sec.  10.  So  much  of  all  acts  or  parts  of  acts  heretofore  passed  as  may  be 
inconsistent  with  this,  are  hereby  repealed. 

62.  By  an  act  approved  February  twenty-eighth,  eighteen  hundred  and 
sixty-one,  the  Fire  Insurance  Company  of  Northampton  county,  Pennsylvania, 
is  excepted  from  the  operation  of  the  above  act. 


NOTE. 

The  act  of  184G  (above  32),  is  not  repugnant  to  the  constitution  of  the  United  States. 
3  Zab.  429. 
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[See  Building  and  Loan  Societies.^ 


An  Act  against  usury.    Revision — Approved  April  10,  1846,    (R.  S.  795.) 

1.  No  person  shall,  upon  any  contract,  take,  directly  or  indirectly,  for  loan  of 
any  money,  wares,  merchandise,  goods  or  chattels,  above  the  value  of  six  dollars 
for  the  forbearance  of  one  hundred  dollars  for  a  year,  and  after  that  rate  for  a 
greater  or  less  sum,  or  for  a  longer  or  shorter  time. 

2.  All  notes,  bills,  bonds,  mortgages,  contracts,  covenants,  conveyances,  and 
assurances,  which  shall  be  made  for  the  payment  or  delivery  of  any  money,  wares, 
merchandise,  goods  or  chattels,  so  to  be  lent,  on  which  a  higher  interest  is  reserved 
or  taken  than  is  hereby  allowed,  shall  be  utterly  void. 

3.  If  any  person  shall,  by  way  or  means  of  any  bargain,  agreement,  contract, 
loan,  exchange,  shift,  covin,  device,  contrivance,  deceit,  or  conveyance,  take, 
accept  or  receive,  directly  or  indirectly,  for  the  loan  of  or  the  forbearing  or 
giving  day  of  payment,  for  any  money,  wares,  merchandise,  goods  or  chattels, 
above  the  value  of  six  dollars  for  one  hundred  dollars  for  one  year,  and  after 
that  rate  for  a  greater  or  less  sum,  or  for  a  longer  or  shorter  time,  every  person 
so  offending  shall  forfeit  *the  full  value  of  the  money,  wares,  merchan-  r*n»o 
dise,  goods  or  chattels  so  lent,  sold,  bargained,  contracted  for  or  ex-  *- 
changed ;  one  moiety  to  the  use  of  the  state,  and  the  other  to  the  prosecutor,  to 
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be  recovered,  witli  costs,  by  action  of  debt  or  on  the  case,  in  any  court  of  record 
having  cognizance  thereof. 

4.  Any  borrower  of  money,  wares,  merchandise,  goods  or  chattels,  may  ex- 
hibit a  bill  in  chancery  against  the  lender,  and  compel  him  or  her  to  discover, 
upon  oath  or  affirmation,  the  money  or  wares,  merchandise,  goods  or  chattels, 
really  lent,  and  all  agreements,  devices,  shifts,  bargains,  contracts  and  convey- 
ances, which  shall  have  passed  between  them  relative  to  such  loan,  or  the  repay- 
ment thereof,  and  the  interest  or  consideration  for  the  same,  and  if  thereupon  it 
shall  appear,  that  more  than  lawful  interest  was  taken  or  reserved,  the  lender 
shall  be  obliged  to  accept  his  principal  money,  or  the  wares,  merchandise,  goods 
or  chattels,  or  the  value  thereof,  without  any  interest  or  other  consideration,  and 
pay  costs,  but  shall  be  discharged  from  all  other  penalties  of  this  act :  Provided 
always,  that  such  bill  be  exhibited  before  any  suit  shall  have  been  instituted  by 
virtue  of  the  section  next  preceding. 

5.  Every  solicitor,  scrivener,  broker  or  driver  of  bargains,  who  shall,  directly 
or  indirectly,  take  or  receive  more  than  the  rate  or  value  of  fifty  cents  for  brocage, 
or  soliciting  or  procuring  the  loan  or  forbearance  of  one  hundred  dollars  for  a 
year,  and  so  in  proportion  for  a  greater  or  less  sum,  or  for  a  longer  or  shorter 
time,  or  above  twenty- five  cents  for  drawing,  making,  or  renewing  the  bond  or 
bill  for  such  loan  or  forbearance,  or  for  any  counter  bond  or  bill  concerning  the 
same,  shall,  for  every  such  offence,  forfeit  sixteen  dollars,  to  be  recovered  by 
action  of  debt,  with  costs,  by  any  person  who  shall  sue  for  the  same;  the  one 
moiety  to  the  prosecutor,  and  the  other  to  the  state. 

6.  Nothing  in  this  act  contained  shall  be  construed  to  impair  the  obligation 
of  any  contract  made  before  the  fourth  day  of  July,  one  thousand  eight  hundred 
and  twenty-four,  for  the  loan  of  any  money,  wares,  merchandise,  goods  or  chat- 
tels, or  the  interest  taken,  reserved,  due  or  growing  due  thereon  ;  but  as  well 
any  such  contract  of  loan,  as  any  other  contract  made  before  the  said  fourth  day 
>of  July,  and  the  interest  reserved  or  to  be  allowed  or  taken  thereupon,  shall  be 
and  remain  and  continue  in  force,  according  to  the  law  existing  at  the  time  such 
contract  was  made  and  entered  into. 

Supplement.     Approved  March  25,  1852.     (P.am.  447.) 

7.  Upon  all  contracts  hereafter  made  in  the  city  of  Jersey  City,  and  in  the 
township  of  Hoboken,  in  the  county  of  Hudson,  in  this  state,  for  the  loan  of  or 
the  forbearance  or  giving  day  of  payment  for  any  money,  wares,  merchandise, 
goods  or  chattels,  it  shall  be  lawful  for  any  person  to  take  the  value  of  seven  dol- 
lars for  the  forbearance  of  one  hundred  dollars  for  a  year,  and  after  that  rate  for 
a  greater  or  less  sum,  or  for  a  longer  or  shorter  period,  any  thing  contained  in 
the  act  to  which  this  is  a  supplement  to  the  contrary  notwithstanding :  Provided, 
such  contract  be  made  by  and  between  persons  actually  located  in  either  said 
city  or  township,  or  by  persons  not  residing  in  this  state. 

A  further  Supplement.     Approved  March  2,  1854.     (Pam.  260.) 

8.  Sec.  1.  Upon  all  contracts  hereafter  made  in  the  county  of  Hudson  or  in 
the  county  of  Essex,  and  city  of  Paterson,  in  the  county  of  Passaic,  in  this  state, 
for  the  loan  of  or  the  forbearance  or  giving  day  of  payment  for  any  money,  wares, 
merchandise,  goods  or  chattels,  it  shall  be  lawful  for  any  person  to  take  the  value 
of  seven  dollars  for  the  forbearance  of  one  hundred  dollars  for  a  year,  and  after 
that  rate  for  a  greater  or  less  sum,  or  for  a  longer  or  shorter  period,  any 
thing  contained  in  the  act  to  which  this  is  a  supplement  to  the  contrary  notwith- 
standing :  Provided,  that  each  one  of  the  parties  to  such  contract  shall  at  the 
making  thereof  reside  or  be  actually  located  either  within  the  limits  of  the  said 
two  counties  of  Hudson  and  Essex,  or  the  city  of  Paterson,  county  of  Passaic, 
or  out  of  the  state.     (See  12.) 

*374]  *A  further  Supplement.     Approved  March  29,  1855.     (Pam.) 

9.  No  bond,  mortgage,  or  other  security  for  the  payment  of  mouey  heretofore 
made  or  issued,  or  that  may  hereafter  be  made  or  issued  by  any  railroad  or  canal 
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corporation  created  by  or  under  the  laws  of  this  state,  shall  be  held,  deemed  or 
considered  invalid,  because  such  bond,  mortgage  or  other  security  may  have  been 
made,  issued,  sold,  assigned  or  otherwise  disposed  ofby  such  corporation,  below 
the  par  value  thereof:  Provided,  such  bond,  mortgage  or  other  security,  shall 
be  valid  on  its  face:  And  provided  also,  that  this  act  shall  not  be  made  to  apply 
to  any  action  or  suit  now  pending. 

A  further  Supplement.     Approved  April  G,  1855.     (Pam.) 

10.  The  supplement,  approved  March  2,  1854,  shall  be  deemed  and  taken,  in 
all  courts  and  places,  to  legalize  all  contracts  made,  since  the  said  act  went  into 
operation,  for  the  loan  or  forbearance  of  money  upon  which  interest  at  the  rate 
of  seven  per  cent,  has  been,  or  shall  be  taken:  Provided,  the  contracting  par- 
ties, or  either  of  them,  was  or  shall  be,  at  the  time  of  making  the  contract,  resi- 
dent of,  or  located  in  either  the  counties  of  Hudson  or  Essex,  or  the  city  of 
Paterson,  county  of  Passaic,  or  out  of  this  state. 

Supplement.     Approved  March  20,  1857.     (Pam.  40G.) 

1 1 .  It  shall  be  lawful  for  all  savings  institutions  in  this  state,  upon  all  loans 
and  contracts  made  by  them,  to  take  and  receive  the  value  of  seven  dollars  for 
the  forbearance  of  one  hundred  dollars  for  one  year,  and  after  that  rate  for  a 
greater  or  less  sum,  or  a  longer  or  shorter  term. 

12.  By  acts  of  1858,  (Para.  34,)  upon  all  contracts  in  the  county  of  Bergen, 
seven  per  cent,  interest  may  be  taken.  And  also  in  Union  county,  (Pam.  90.) 
And  also  in  the  township  of  Woodbridge  within  the  bounds  of  Railway,  (Pam. 
475.) 


NOTES. 

The  legal  mode  of  calculating  interest,  where  there  have  been  payments,  is  to  calculate 
the  interest  clue  up  to  the  time  of  the  payment,  and  if  it  exceeds  the  interest,  to  deduct  the 
payment  from  the  amount,  and  then  calculate  interest  on  the  residue,  up  to  the  next  pay- 
ment.    1  Hal.  408.     2  G.  C.  R.  300. 

Interest  is  to  be  calculated  only  from  the  time  the  money  is  due,  unless  the  contract 
specifically  gives  interest.  A  note  payable  on  demand  carries  interest  only  from  the  time 
of  the  demand.  And  by  the  course  of  trade,  interest  may  be  charged  on  an  open  account 
after  the  expiration  of  the  credit.     Penn.  419,  548. 

Where  no  rate  of  interest  is  fixed,  the  law  establishes  six  per  cent.,  and  more  than  this 
cannot  be  taken;  but  any  lower  rate  may  be  agreed  on,  or  the  creditor  in  a  case  where  he  is 
entitled  to  six  per  cent,  may  demand  and  recover  less.     Penn.  907.     4  Hal.  2G4. 

Where  the  obligee  of  a  bond  was  prevented  from  paying  the  money,  by  an  injunction  out 
of  chancery,  he  was  not  charged  with  interest.     4  Hal.  3 

An  executor  or  administrator,  who  has  actually  received  interest,  or  who  has  held  bonds 
and  mortgages  drawing  interest,  or  who  uses  the  money  of  the  estate,  or  mingles  it  with 
his  own  and  uses  it  in  common,  or  who  suffers  it  to  be  idle  when  it  ought  to  have  been 
invested,  is  chargeable  with  interest  on  the  money  in  his  hands.  4  Hal.  70.  G  Hal.  145. 
7  Hal.  319. 

A  constable  is  liable  in  an  action  of  debt  for  neglecting  his  duty  in  the  service  of  an  exe- 
cution, for  interest  on  the  debt  and  costs,  he  ought  to  have  collected.     4  Hal.  205. 

The  sale  by  one  person  of  the  note  or  bond  of  another,  at  any  rate  of  discount,  is  not 
usurious;  but  if  the  note  or  bond  was  made  for  the  express  purpose  of  being  sold  at  a  greater 
discount  than  legal  interest,  it  is  usurious  and  void.  A  note  void  for  usury  when  made,  is 
void  in  the  hands  of  an  innocent  holder.     Chan.  Williamson,  July  T.  1825. 

Where  a  bank  discounts  a  note,  upon  condition  that  the  person  offering  it  shall  take  post 
notes  payable  at  a  distant  day,  as  cash,  the  note  is  usurious  and  void.  But  if  part  of 
the  usurious  note  be  paid  and  a  new  note  given  for  the  balance,  the  new  note  is  good. 

2  Hal.  130. 

A  contract  to  take  for  a  loan  of  money,  more  than  legal  interest,  though  none  is  actually 
taken,  is  usurious  and  void;  but  the  lender  does  not  subject  himself  to  the  penalty  of  the 
statute,  unless  he  actually  receives  more  than  legal  interest;  and  it  is  immaterial  whether 
the  illegal  interest  is  secured  by  the  same  instrument  as  the  principal  debt,  or  by  another. 

3  Hal.  233. 

A  note  antedated,  for  the  purpose  of  securing  more  than  legal  interest,  is  usurious  and 
void;  but  the  taking  such  a  note  will  not  destroy  the  antecedent  debt,  not  affected  with 
usury.     3  Gr.  255. 
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In  a  suit  in  equity  upon  a  mortgage  or  other  instrument,  tainted  with  usury,  if  the 
defendant  can  prove  the  facts,  he  may  avoid  the  instrument;  but  if  he  goes  into  court 
seeking  relief  from  the  operation  of  an  usurious  instrument,  he  must  offer  to  do  what 
equity  requires,  that  is,  to  pay  the  principal,  and  if  he  omit  to  do  this,  the  defendant  may 
demur.     Sax.  358. 

Tiie  law  of  the  place  where  the  contract  is  made  determines  the  rate  of  interest,  when 
the  contract  specifically  gives  interest,  and  this  will  be  the  case  though  the  loan  be  secured 
by  mortgage  on  lands  in  another  state,  unless  there  be  circumstances  to  show  that  the  par- 
ties had  in  view  the  law  of  the  latter  place  in  respect  of  interest.  But  a  note  drawn  in  New 
York,  where  the  interest  is  seven  per  cent  ,  payable  in  New  Jersey,  not  carrying  interest 
£„_,-,  on  *the  face  of  it,  will  draw  six  per  cent,  after  it  is  due,  since  it  was  in  this  state 
J  that  the  right  to  interest  accrued,  and  by  operation  of  our  law  that  it  becomes  pay- 
able.   3  Gr.  328. 

If  a  note  is  sold  bona  fide,  below  its  real  value,  that  is  not  usurious,  unless  the  sale  was  a 
cover  to  evade  the  statute.  If  the  contract  between  the  indorser  and  indorsee  be  usurious, 
the  latter  can  maintain  no  action  on  the  note,  but  a  subsequent  bona  fide  indorsee,  having 
no  notice  of  the  usury,  may  strike  out  the  names  of  the  usurious  parties,  and  make  his  title 
through  the  payee  or  any  innocent  indorser.     2  Harr.  191. 

The  mode  of  calculating  interest  at  30  days  to  a  month,  and  360  to  a  year,  is  usurious,  if 
it  was  intended  thereby  to  receive  more  than  six  per  cent.,  and  if  commission  be  charged  as 
a  cover  for  illegal  interest,  it  is  usurious.     Id.  497. 

A  note  dated  in  a  state  where  the  interest  is  7  per  cent,  will  draw  that  interest,  unless 
proved  to  have  been  made  in  this  state.     2  Harr.  185. 

An  agreement  to  pay  more  than  legal  interest  on  a  note,  such  agreement  being  made  at 
the  time  of  the  loan,  is  usurious  and  renders  the  note  void.  The  agreement  may  be  proved 
by  parol,  although  the  note  is  expressed  to  be  with  legal  interest.     3  Harr.  325. 

On  a  contract  to  pay  money,  which  fixes  no  time  of  payment,  the  money  is  due  imme- 
diately, and  interest  is  to  be  computed  from  the  date.     1  Zab.  18,  704. 

The  forfeiture  or  penalty  inflicted  by  the  third  section  (above),  may  be  sued  for  by  any 
person  as  common  informer.     3  Zab.  373. 

The  selling  of  goods  or  property,  at  a  price  beyond  its  value,  as  part  of  a  loan,  by  way  of 
cover,  will  make  the  contract  usurious  and  the  security  void.     1  G.  C.  R.  453. 

A  mortgage  given  in  this  state,  to  secure  the  payment  of  a  bond  made  in  New  York  at  7 
per  cent,  interest,  is  not  void  for  usury.  3  G.  C.  11.  128.  Nor  will  a  bond  and  mortgage 
taken  in  New  York,  by  a  party  living  there,  at  7  per  cent,  for  a  tract  of  land  in  New  Jer- 
sey, be  usurious.      1  H.  C.  R.  17,  631. 

Interest  may  be  required  to  be  paid  half  yearly  in  advance  on  a  sale  of  property.  2  H.  C. 
R.  625. 

The  payment  and  receipt  of  usurious  interest  is  prima  facie  evidence  of  a  prior  usurious 
contract.     2  H.  C.  R.  73. 

It  is  not  usurious  to  make  rests  quarterly  in  the  accounts  of  a  commission  merchant. 
4  H.  C.  E.  657. 

A  purchaser  at  a  sheriff's  sale  on  judgment  and  execution  at  law,  subject  to  a  mortgage, 
may  take  advantage  of  usury  in  the  mortgage.     4  H.  C.  R.  789. 

If  a  note  is  fairly  made  without  usury,  the  holder  may  sell  it  for  what  it  will  bring,  and 
the  indorsee  may  collect  it,  although  the  indorser  made  himself  liable  also.  The  case  in 
Harr.  191,  in  part  overruled.     3  Dutch.  625. 
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Who  are  related  to  theparties,  interested, 
or  have  given  an  opinion,  not  to  sit 
on  the  trial, 

nor  to  strike  a  jury, 

how  challenged  and  tried, 


1,  5 


Judges  of  the  court  of  common  pleas,  not 
to  act  as  clerk  or  as  attorneys  or  coun- 
sellors, 4 

Jurors,  what  no  challenge,  6 


[See  Courts.     Justices'  Courts.    Oaths.     Offices.    Sheriffs.     For  the  powers 
and  duties  of  judges  in  criminal  proceedings,  see  Quarter  Sessions."] 

An  Act  the  better  to  promote  the  impartial  administration  of  justice.     Passed  the  24th  of 
February,  1820.     (R,  S.  992.) 

1.  No  justice  or  judge  of  any  court  of  record  in  this  state,  who  shall  be  related 
in  the  third  degree  to  either  of  the  parties,  in  any  cause  depending  in  such  court, 
or  be  interested  in  the  event  of  any  such  cause,  or  shall  have  been  attorney  on 
record,  or  counsel  for  either  party,  in  any  such  cause,  or  shall  have  given  his 
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opinion  npon  the  matter  in  question,  in  any  such  cause,  shall  sit  in  judgment 
upon  the  trial  or  argument  of  any  point  in  controversy  in  any  such  cause  ;  and 
the  degrees  of  kindred,  in  such  case,  shall  be  calculated  according  to  the  com- 
mon law  manner  of  computation  :  Provided,  any  matter  or  thing  herein  con- 
tained, shall  not  be  construed  to  prevent  any  justice  or  judge  from  sitting  on  the 
trial  or  argument  of  any  point  in  controversy  in  such  cause,  merely  because  he 
may  have  given  his  opinion  in  any  other  cause  where  the  same  matter  in  contro- 
versy shall  have  come  in  question,  nor  from  his  having  given  his  opinion  on  any 
question  in  controversy  in  the  same  cause,  in  the  course  of  the  previous  proceed- 
ings therein.     (See  5.) 

2.  No  justice  or  judge  of  any  court  of  record  in  this  state,  who  shall  be  related 
in  the  third  degree,  as  aforesaid,  to  either  of  the  parties,  in  any  cause  depending 
*in  such  court,  or  shall  be  interested  in  the  event  of  any  such  cause,  or  r*n*,P 
shall  have  given  his  opinion  in  either  of  the  said  relations  upon  the  L 
matter  in  question,  in  said  cause,  shall  nominate  or  strike  the  jury  in  any  such 
cause. 

3.  All  challenges  to  a  justice  or  judge,  for  the  causes  aforesaid,  shall  be  made 
previous  to  the  trial  or  argument,  and  the  court  may  try  such  challenges,  or 
appoint  three  indifferent  persons  triors  for  that  purpose,  at  the  discretion  of  the 
court,  and  the  finding  of  a  majority  of  such  triors,  shall  be  received  as  the  deter- 
mination of  such  triors. 

4.  No  judge  of  any  court  of  common  pleas  in  this  state  shall  act  as  clerk  of 
the  court  of  which  he  is  a  judge,  nor  as  attorney  at  law,  or  counsellor  in  any 
court  in  this  state,  any  license  to  practise  law,  custom,  or  usage,  to  the  contrary 
notwithstanding. 

Supplement.     Approved  February  28,  1849.     (Pam.  129.) 

5.  Sec.  1.  No  justice  or  judge  of  any  court  of  record  in  this  state  shall  be  dis- 
qualified from  sitting  in  judgment  upon  the  trial  or  argument  of  any  cause,  or 
of  any  point  in  controversy  in  any  cause  depending  in  such  court,  wherein  the 
board  of  chosen  freeholders  of  any  county,  or  the  inhabitants  of  any  township  or 
city,  are  or  may  be  parties  to  the  record,  or  otherwise  interested,  because  such 
justice  or  judge  is  an  inhabitant  of  such  county,  township,  or  city,  or  liable  to  be 
taxed  within  the  same. 

6.  Sec.  2.  It  shall  not  be  a  ground  of  exception  or  challenge  to  the  array  or 
to  the  polls,  in  any  action  specified  in  the  foregoing  section,  that  the  sheriff,  con- 
stable, or  jurors  are  inhabitants  of  the  county,  township,  or  city,  interested  in 
such  action,  or  liable  to  be  taxed  therein. 
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Circuit  court,  docketed  in  supreme  court,     1 

mode  of  docketing  in  circuit,  2,  3 

clerk  to  transmit  copies,  4 

Clerk  to  enter  and  index,  within  six  months,  21 

prosecuted  for  neglect,  on  official  bond,  22 

Common  pleas  dockets,  12a 

Dockets  in  circuit  court,  2,  3 

in  supreme  court,  4 

to  be  public  records,  5 

Executions  ou  docketed  judgments,  7 

writ  of  error  to  stay,  9 

Fees  of  clerk  on  docketing,  12 

for  entering  satisfaction,  17 

Judgments  docketed,  operation  of,  6 
supreme  court  to  control  execution,     7 


Judgments  how  revived, 

effect  of  writ  of  error, 

proceedings,  if  reversed, 

to  be  entered  and  indexed  within 

six  months, 
on  clerk's  bond,  proceeds,  how  ap- 
propriated, 
Satisfaction,  entries  of,  to  be  made, 

duty  of  party  to  enter, 

warrant  and  entry, 

if  party  refuses,  court  to  order, 

act  to  extend  to  representatives, 

may  be  entered  as  heretofore, 

Signing  of,  by  judge,  not  in  office  at  the 
time  they  were  rendered, 


9,  10 
11 


22 
13 
14 
15 
16 
18 
19 

20 


[See  Amendments.     Bonds  and  Warrants.      Clerks. 
Executions.      Frauds  and   Perjuries.      Money. 
Office.     Practice  of  Law.] 
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An  Act  to  regulate  the  mode  of  docketing  judgments  of  the  circuit  courts  in  the  supreme 
court,     Approved  March  19,  1845.     (R.  S.  974.) 

1.  Any  final  judgment  of  a  circuit  court  (and  common  pleas)  may  be  docketed 
in  the  supreme  court. 

2.  The  clerk  of  every  circuit  court  shall  provide  and  keep  a  docket,  in  which 
shall  be  entered,  upon  the  request  of  any  party  thereto,  all  final  judgments  ren- 
dered in  such  court  for  the  payment  of  any  debt,  damages,  costs,  or  other  sum 
of  money. 

3.  Upon  such  request  being  made,  and  on  payment  of  the  fees  allowed  for 
docketing  such  judgment,  and  for  making  and  sending  transcripts  of  such  docket, 
as  hereinafter  directed,  the  said  clerk  shall  enter  in  such  docket  a  statement  of 
^qtri,-)  *such  judgment,  containing:  first,  the  title  of  the  court,  the  names  at 

■I  length  of  all  the  parties  to  such  judgment,  designating  particularly  against 
whom  it  is  rendered,  with  their  places  of  abode,  description,  titles,  trades,  or 
professions,  if  any  such  appear  by  the  record  ;  second,  the  style  of  action,  and 
the  amount  of  the  debt,  damages,  or  other  sum  of  money  recovered,  with  the 
costs  ;  third,  the  time  of  signing  such  judgment,  and  docketing  the  same. 

4.  The  clerk  docketing  such  judgment  shall  immediately  transmit  a  certified 
transcript  thereof,  from  the  docket,  to  the  clerk  of  the  supreme  court,  who  shall 
forthwith,  on  the  receipt  thereof,  and  of  the  fees  for  that  purpose  hereinafter 
provided,  file  the  same,  and  enter  such  transcripts  in  a  docket,  to  be  by  him 
provided  and  kept  for  that  purpose,  and  note  therein  the  time  of  receiving  and 
of  entering  the  same. 

5.  The  clerks  of  the  circuit  courts  and  the  clerk  of  the  supreme  court  shall 
make  to  their  respective  dockets  a  complete  alphabetical  index  ;  and  said  dockets 
shall  be  public  records,  to  which  all  persons  desirous  of  examining  the  same  shall 
have  access. 

6.  Such  judgment  shall,  from  the  time  of  such  docketing  in  the  supreme  court, 
operate  as  a  judgment  obtained  in  the  supreme  court,  and  satisfaction  thereof 
may  be  entered  in  the  margin  of  the  docket,  upon  the  same  evidence,  and  in  the 
same  manner,  as  is  now  provided  by  law  in  case  of  judgments  rendered  in  the 
supreme  court. 

7.  After  a  judgment  shall  be  docketed  in  the  supreme  court,  no  execution 
shall  be  issued  upon  the  same,  out  of  the  circuit  court  in  which  it  was  obtained ; 
and  if  any  judgment  shall  be  docketed  in  the  supreme  court,  after  an  execution 
shall  have  been  issued  thereon,  out  of  the  circuit  court,  then  the  supreme  court 
may  exercise  the  same  authority  and  control  over  such  execution  as  if  the  same 
had  issued  out  of  the  supreme  court. 

8.  Every  judgment  docketed  as  herein  directed  may  be  revived  by  scire  facias 
in  the  supreme  court,  in  the  same  manner,  in  the  like  cases,  and  with  the  like 
effect,  as  if  such  judgment  had  been  obtained  in  that  court. 

9.  If  any  judgment  recovered  in  any  circuit  court  shall  be  removed  by  writ  of 
error  to  the  court  of  errors,  and  bail  in  error  shall  be  duly  perfected  thereon, 
and  such  judgment  shall,  either  before  or  after  such  removal,  be  docketed  as 
herein  provided,  then  execution  shall  be  stayed  in  the  supreme  court,  in  the  same 
manner  as  in  such  circuit  court. 

10.  A  judgment,  docketed  as  herein  provided,  may  be  removed  to  the  supreme 
court  by  writ  of  error,  in  the  same  manner  as  if  such  judgment  had  not  been  so 
docketed. 

11.  If  any  judgment,  docketed  as  herein  provided,  shall  be  reversed  on  writ 
of  error  by  the  court  of  errors,  and  a  transcript  of  the  judgment  of  reversal,  duly 
certified,  shall  be  delivered  to  the  clerk  of  the  supreme  court,  it  shall  be  his  duty 
to  file  the  same  in  his  office,  and  enter  in  the  margin  of  the  docket,  opposite  the 
entry  of  such  judgment  therein,  the  word  "reversed,"  and  the  date  of  such 
reversal. 

12.  The  clerks  of  the  supreme  court  and  circuit  courts  shall  be  entitled  to 
receive,  for  docketing  any  judgment,  fifty  cents  ;  for  certified  transcripts  of  such 
docket,  fifty  cents;  and  for  filing  certificate  of  reversal,  and  entering  the  same 
in  the  docket,  twelve  cents. 
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A  Supplement.     Approved  March  10,  185G      (Pam    195.) 

12a.  Any  final  judgment  of  a  court  of  common  pleas  may  be  docketed  in  the 
supreme  court  in  all  things  the  same  as  if  it  was  a  judgment  in  any  circuit  court; 
and  the  provisions  of  the  act  to  which  this  is  a  supplement  be  and  the  same  are 
hereby  extended,  so  as  to  include  and  embrace  final  judgments  in  the  courts  of 
common  pleas,  to  the  same  extent  in  all  things  as  though  said  judgments  had- 
been  mentioned  and  embraced  in  said  act. 

An  Act  to  facilitate  entries  of  satisfaction  on  tlie  records  of  judgments.     Passed 
June  lo,  1820.     (11.  S.  9S3  ) 

13.  Sec.  1.  It  shall  be,  and  it  hereby  is  made  the  duty  of  the  clerk  of  the 
supreme  court,  and  of  every  inferior  court  of  common  pleas  in  this  state,  in 
recording  judgments,  to  leave  at  the  foot  or  bottom  of  the  record  of  each  and 
every  judgment,  in  the  book  of  judgments,  a  sufficient  space  for  entering  satis- 
faction of  said  judgment  on  the  record,  and  that  all  satisfactions  of  judgments 
hereafter  entered,  whether  by  the  directions  of  this  act  or  by  the  order  of  the 
court,  shall  be  entered  at  the  foot  or  bottom  of  the  record  of  such  judgments,  or 
in  the  margin  *thereof,  in  cases  where  there  is  not  sufficient  space  left  r*o>70 
at  the  foot  or  bottom  of  such  judgment  for  entering  thereof.  L 

14.  Sec.  2.  Whenever  any  party,  in  whose  favor  a  judgment  is  rendered  in 
the  supreme  court  or  any  of  the  inferior  courts  of  common  pleas  in  this  state, 
shall  have  received  satisfaction  of  such  judgment,  it  shall  be,  and  is  hereby  made 
the  duty  of  said  party,  either  by  himself  or  his  attorney,  forthwith  to  enter  an 
acknowledgment  of  satisfaction  upon  the  record  of  said  judgment,  or  in  case  the 
judgment  shall  not  have  been  made  up  and  recorded,  then  such  acknowledgment 
shall  be  entered  in  the  minutes  of  the  court  where  such  judgment  shall  have 
been  rendered;  and  it  shall  thereupon  become  the  duty  of  the  clerk  of  such  court, 
as  soon  as  the  record  of  such  judgment  is  entered  in  the  judgment  book,  to  make 
the  entry  of  satisfaction  in  the  manner  prescribed  in  the  foregoing  section,  and 
in  the  following  form  : 

Satisfaction  of  this  judgment  has  been  duly  acknowledged  by  A.  B.  (or  his 

attorney,  as  the  case  may  be),  in  the  minutes  of  this  court,  of  the  term  of 

in  the  year agreeably  to  the  act  of  the  legislature  in  such  case  made  and 

provided. 

15.  Sec.  3.  "Whenever  any  party  shall  receive  full  satisfaction  as  aforesaid,  it 
shall  and  may  be  lawful  for  the  said  party  to  sign,  seal,  and  deliver  to  the  party 
so  making  satisfaction  as  aforesaid,  or  his  attorney,  a  warrant  or  authority, 
directed  to  the  clerk  of  the  court  wherein  such  judgment  shall  be  rendered,  to 
enter  satisfaction  as  aforesaid,  which  said  warrant  may  be  as  follows : 

To  the  clerk  of  the  supreme  court  of  the  state  of  New  Jersey,  or  to  the  clerk  of 

the  inferior  court  of  common  pleas  of  the  county  of in  the  state  of  New 

Jersey,  (as  the  case  may  be). 

Whereas  I,  A.  B.  heretofore,  to  wit,  in  the  term  of obtained  final  judg- 
ment in  the  supreme  court  of  the  state  of  New  Jersey  (or  in  the  inferior  court  of 

common  pleas  of  the  county  of in  the  state  of  New  Jersey,  as  the  case  may 

be),  against  C.  D.  for debt,  and costs  (or  for  damages  and  costs,  or 

for  costs,  as  the  case  may  be),  as  by  the  record  thereof  may  appear;  and  whereas 
I  have  received  satisfaction  for  the  same,  these  are  therefore  to  desire  and 
authorize  you  to  enter  an  acknowledgment  of  satisfaction  upon  the  record  of  the 
said  judgment,  and  for  your  so  doing  this  shall  be  your  sufficient  warrant  and 
discharge  in  that  behalf.     In  witness  whereof,  I  have  hereunto  set  my  hand  and 

affixed  my  seal,  the day  of eighteen  hundred  and 

Signed,  sealed,  and  delivered   ) 

in  the  presence  of  j"  A.  B.  [seal.] 

Which  said  warrant  or  authority,  being  acknowledged  or  proved  before  any 
judge  or  other  officer  having  authority  to  take  the  acknowledgment  or  proof  of 
deeds  for  the  conveyance  of  land  in  this  state,  or  in  case  the  party  shall  reside 
out  of  this  state,  the  same  being  acknowledged  or  proved  before  any  judge  or 
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justice  of  any  supreme  or  superior  court,  or  before  any  judge  of  any  court  of 
common  pleas  or  master  in  chancery  of  the  kingdom,  state,  or  territory  wherein 
he  shall  reside,  and,  after  such  proof  or  acknowledgment,  such  warrant  or  author- 
ity being  delivered  to  the  clerk  to  whom  the  same  shall  be  directed,  it  shall  be 
the  duty  of  the  said  clerk  forthwith  to  enter  satisfaction  on  the  record  of  said 
judgment,  as  hereinbefore  directed,  in  the  words  following,  or  as  nearly  in  con- 
formity thereto  as  can  be  conveniently  done: 

I,  E.  F.,  clerk  of  the  supreme  court  of  the  state  of  New  Jersey  (or  inferior 

court  of  common  pleas  of  the  county  of in  the  state  of  New  Jersey,  as  the 

case  may  be),  in  virtue  of  a  special  warrant  of  attorney  (duly  acknowledged  or 
proved,  as  the  case  may  be),  from  A.  B.  in  the  foregoing  record  named,  and  to 
me  directed,  do  hereby  acknowledge  that  the  said  A.  B.  is  satisfied  of  the  debt 
and  costs  (or  damages  and  costs,  or  costs,  as  the  case  may  be).     Dated  this 

day  of eighteen  hundred  and 

E.  F.  Clerk. 

*Q*cn       *-^-nd  ^  snaM  De  the  duty  of  the  said  clerk  forthwith,  after  entering 
'   J  said  satisfaction,  to  file  the  said  warrant  or  authority,  with  the  declara- 
tion, pleadings,  and  other  papers  in  the  cause  in  which  said  judgment  shall  have 
been  obtained. 

16.  Sec.  4.  In  case  any  party,  having  received  full  satisfaction  for  any  judg- 
ment obtained  in  either  of  the  courts  aforesaid,  shall  refuse  or  neglect,  when 
requested,  to  enter  satisfaction  as  aforesaid,  or  to  sign,  seal,  and  deliver  a  war- 
rant, duly  acknowledged  as  aforesaid,  to  enter  satisfaction  as  aforesaid,  the  party 
so  making  satisfaction  may,  on  due  notice  given,  apply  to  the  court  to  have 
satisfaction  entered  as  aforesaid,  and  the  said  court  may  order  the  same  to  be 
done,  and  for  the  party  so  having  received  satisfaction  to  pay  the  costs  of  the 
said  application,  wrhich  costs  may  be  recovered  by  a  writ  of  fieri  facias  or  capias 
ad  satisfaciendum. 

17.  Sec.  5.  The  judge  or  other  officer  who  shall  take  the  acknowledgment  or 
proof  of  any  warrant  or  authority  to  enter  satisfaction  on  the  record  as  afore- 
said, shall  be  entitled  to  receive  twenty-five  cents,  and  no  more,  for  each  acknow- 
ledgment or  proof  taken  or  had  before  him;  and  that  the  clerk,  for  entering 
satisfaction  on  the  record,  and  filing  the  warrant  or  authority  for  so  doing,  shall 
be  entitled  to  receive  the  sum  of  twenty-five  cents,  and  no  more. 

18.  Sec.  6.  When  the  original  parties  to  the  action,  or  either  of  them,  are 
dead,  before  satisfaction  is  entered  on  the  record,  the  provisions  of  this  act,  and 
the  like  remedy,  shall  apply  as  between  the  survivor  or  survivors  or  the  lawful 
representatives  of  any  deceased  party  and  a  surviving  party  ;  and  the  warrant 
to  the  clerk,  mentioned  in  the  third  section  of  this  act,  and  other  proceedings 
under  the  same,  shall  be  in  such  form,  as  near  as  may  be,  as  is  required  in  the 
case  of  the  original  parties  to  the  suit. 

19.  Sec.  7.  Nothing  in  this  act  contained  shall  be  construed  to  prevent  any 
party,  making  satisfaction  as  aforesaid,  from  proceeding,  according  to  the  course 
of  the  respective  courts,  to  enforce  the  entering  satisfaction  on  the  record  of 
judgments,  as  heretofore,  nor  to  deprive  any  attorney  at  law  from  any  lien  which 
he  may  have  on  any  judgment  for  his  costs. 

An  Act  respecting  the  signing  of  judgments.     Approved  February  16,  18t7.     (Pam.  56.) 

Whereas  it  is  suggested  to  the  legislature  that  there  are  a  number  of  judgments 
in  the  supreme  court  and  in  the  circuit  court  of  this  state,  and  in  the  courts 
of  common  pleas  of  the  several  counties  of  this  state,  which  have  been  ren- 
dered and  recorded,  but  which  have  not  been  signed  by  any  of  the  justices  or 
judges  of  the  said  courts,  respectively  ;  and  that  in  many  instances  there  are 
no  persons  in  office,  as  justices  or  judges  of  the  said  courts,  respectively,  who 
were  justices  or  judges  thereof  at  the  time  such  judgments  were  rendered — 
therefore,  to  avoid  all  question  in  relation  to  such  judgments, 

20.  The  justices  of  the  supreme  court,  and  the  judges  of  the  circuit  court  of 
this  state,  and  the  judges  of  the  courts  of  common  pleas  in  the  several  counties 
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of  this  state,  for  the  time  being,  shall  be,  and  they  are  hereby  authorized  to  sign 
all  judgments,  in  their  respective  courts,  that  have  been  or  may  hereafter  be 
recorded  in  their  said  courts,  respectively;  and  such  judgments,  so  signed  by  any 
one  of  the  said  justices  or  judges  now  in  office,  or  that  may  hereafter  be  in  office, 
though  not  in  office  at  the  time  of  rendering  such  judgments,  shall  be  as  good 
and  effectual  in  law  as  if  such  judgments  had  been  rendered  and  recorded,  and 
signed,  by  a  justice  or  judge  who  was  in  office  at  the  time  of  rendering,  record- 
ing, and  signing  the  same. 

An  Act  respecting  the  recording  of  judgments  in  the  courts  of  law.    Passed  March  7,  1832. 

(R.  S.  826.) 

21.  Sec.  1.  It  shall  be  the  duty  of  the  clerk  of  the  supreme  court,  and  of  the 
clerks  of  the  several  and  respective  courts  of  common  pleas  in  this  state,  to 
enter  on  record  in  a  book,  the  proceedings  and  judgments,  and  to  make  a  com- 
plete alphabetical  index  to  the  same,  as  required  and  directed  by  the  seventy- 
sixth  section  of  the  act  entitled,  "An  act  to  regulate  the  practice  of  the  courts 
of  law,"  passed  the  fourteenth  of  February,  seventeen  hundred  and  ninety-nine, 
within  six  months  *after  the  final  judgment  in  every  civil  cause,  in  which  r*qqn 
by  law  such  final  judgment  is  required  to  be  entered  as  aforesaid ;  and  *- 

no  clerk  shall  charge  any  fee  therefor,  until  such  service  shall  have  been  actually 
performed  :  Provided  always,  that  nothing  herein  contained  shall  affect  the 
validity  or  legal  effect  of  any  such  judgment,  as  shall  not  be  recorded  within  the 
time  herein  limited. 

22.  Sec.  2.  If  any  clerk  shall  neglect  or  omit  to  perform  the  duty  required 
of  him  by  the  said  seventy-sixth  section,  within  the  time  mentioned  in  the  first 
section  of  this  act,  the  judges  of  the  court  in  which  such  neglect  or  omission 
shall  have  taken  place,  by  order  of  said  court,  may  give  notice  thereof  to  the 
attorney-general  of  this  state;  and  it  shall  be  his  duty,  on  receiving  such  notice, 
and  that  such  duty  remains  unperformed,  to  proceed  by  action  at  law,  upon  the 
official  bond  of  such  defaulter,  for  the  recovery  of  the  penalty  thereof,  with 
costs  ;  and  when  judgment  shall  be  obtained  upon  any  such  bond,  the  court, 
where  such  judgment  shall  be  recovered,  shall  direct  so  much  money  to  be  levied 
thereon  by  execution,  as  in  other  cases,  as  shall  be  sufficient  to  pay  all  the 
expenses  of  entering  or  recording  the  said  proceedings  and  judgments  which 
shall  then  remain  unrecorded  by  the  said  clerk,  and  indexed  as  aforesaid  ;  and 
which  service,  the  judges  of  the  court,  when  such  default  takes  place,  are  hereby 
authorized  and  directed  to  have  done  and  performed,  and  paid  for  out  of  the 
money  so  recovered  as  aforesaid  ;  and  if,  after  judgment  obtained  on  any  such 
bond,  any  other  neglect  or  default  shall  take  place,  the  court,  in  which  such 
judgment  shall  have  been  obtained,  shall  direct  such  further  sum  to  be  levied  as 
aforesaid  thereon,  as  shall  be  sufficient  to  pay  the  expense  of  recording  all  such 
proceedings  and  judgments  as  remain  to  be  recorded  by  the  said  clerk,  and  of 
making  such  index  as  aforesaid,  and  which  service  the  judges  are  hereby  directed 
and  authorized  to  have  done  and  paid  for  as  aforesaid,  and  so  on,  as  often  as 
any  neglect  or  default  shall  take  place  :  Provided,  that  the  sureties  in  any  such 
official  bond  shall  not  be  charged,  by  virtue  of  this  act,  beyond  the  penalty  of 
such  bond. 

Sec.  3.  Obsolete. 
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24, 
34, 


23, 


Challenges,  when  to  be  made, 

peremptory, 

by  the  state, 

Clerk,  duty  respecting  fines, 

to  select  general  panel, 

who  to  act,  if  dead  or  disabled, 

how  to  draw  jurors  for  trial, 

Coroners  and  elisors  may  return, 
to  act  for  sheriff, 

Courts  may  order  view, 

to  discharge  unnecessary  jurors, 

Declaration  not  affected  by  bad  counts, 
Detinue,  verdict  in,  39, 

Fees  for  striking  jury, 

of  jurors  to  be  paid  by  sheriff, 

Fines  of  grand  jurors, 

of  petit  jurors, 

how  collected, 

Firemen  how  exempt,  45, 
Foreign  jury,  1, 
Grand  jurors'  qualifications, 
foreman  to  swear  and  certify  wit- 
nesses, 

vacancies,  how  supplied, 

how  summoned, 

Judge,  how  to  strike  special  jury, 
— —  to  act  in  absence  of  clerk, 
Jurors,  how  to  give  evidence, 

qualifications  of,  7, 

pay  of, 

not  to  be  discharged  except  by  court, 

unnecessary,  how  discharged, 

none  to  serve  but  those  on  list, 

militia  exempt, 


4 
5 
17 
2u 
36 
4  1 
80 
32 
28 
22 
48 


Panel,  how  made  out,  19 

for  the  trial,  23 

Papers  may  be  carried  from  the  bar,  37 

Penalty  for  taking  reward  to  excuse,  11 

Sheriff,  how  to  summon,  5,  8,  17 

(See  Oyer  and  Terminer,  6.) 

penalty  for  taking  reward,  11 

how  to  make  a  view,  12 

how  to  collect  fines,  9 

to  select  general  panel,  19 

— —  to  make  list  for  court,  21 

to  draw  jury  for  trial,  23 

to  return  venire,  25 

to  pay  jurors,  30 

to  procure  list  of  qualified  jurors,      14 

Struck  jury  ordered  by  court,  15,  41 

in  criminal  cases,  16 

proceedings,  17 

who  to  pay  costs,  18 

Tales,  when  awarded,  31 

jurors  may  be  fined,  31 

Venire,  how  awarded,  1 

*distringas,  &c,  r*M81      ^ 

when  delivered  in  case  of  L 

struckjury,  17 

how  to  be  returned,  25,  33 

how  executed  by  coroners,  &c,  27 

Verdict  may  be  general,  35 

good,  if  some  counts  bad,  38 

in  detinue,  40 

in  criminal  cases,  47 

View,  how  ordered,  12 
expenses  of,  and  trial,  13 


[See  Grimes.  Criminal  Proceedings.  Coroners.  Fees  and  Costs  Forcible 
Entry  and  Detainer.  Judges.  Justices1  Courts.  Oaths.  Oyer  and  Ter- 
miner. Quarter  Sessions.  Supreme  Court.  There  are  several  special 
acts  exempting  members  of  fire  and  militia  companies  from  service  as 
jurors.  ] 

An  Act  relative  to  juries  and  verdicts.     Revision — Approved  April  17,  1846.     (R.  S.  965.) 

1.  Every  venire  facias  for  the  trial  of  any  issue  in  any  action  or  suit,  civil  or 
criminal,  in  any  court  of  this  state,  shall  be  awarded  of  the  body  of  the  proper 
county  in  which  such  issue  is  triable,  except  where  a  foreign  jury  shall  be 
deemed  necessary,  and  then  the  venire  facias  shall  be  awarded  of  the  body  of 
the  county  from  which  such  foreign  jury  is  directed  to  come. 

2.  Every  person  who  shall  be  summoned  to  serve  as  a  grand  juror  in  any 
court  of  this  state,  shall  be  a  citizen  of  this  state  and  resident  within  the  county, 
above  the  age  of  twenty-one,  and  under  the  age  of  sixty-five  years,  and  have  a 
freehold  in  lands,  messuages,  or  tenements  in  the  county  for  which  he  shall  be 
returned  ;  and  if  any  person  not  so  qualified  shall  be  summoned  to  serve  as  a 
grand  juror,  it  shall  be  a  good  cause  of  challenge  to  such  juror,  who  shall  be 
discharged  upon  such  challenge  being  verified  and  substantiated  according  to 
law,  or  on  his  own  allegation  and  oath,  or  affirmation  in  support  thereof. 
(See  44.) 

3.  Every  person  who  shall  be  appointed  foreman  of  a  grand  jury,  shall,  from 
the  time  of  his  appointment  until  his  discharge,  be  empowered  to  administer  the 
usual  oath  or  affirmation  to  such  witnesses  as  shall  come  to  give  evidence  to  the 
grand  jury  whereof  he  is  foreman;  and  it  shall  be  the  duty  of  such  foreman, 
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before  be  be  discharged,  to  certify  to  the  proper  court,  under  his  hand,  the 
names  of  such  witnesses  as  shall  have  been  by  him  so  sworn  or  affirmed  as 
aforesaid. 

4.  In  case  of  the  sickness,  death,  or  nonattendance  of  any  grand  juror  or 
grand  jurors,  after  he  or  they  shall  be  sworn  or  affirmed,  it  shall  be  lawful  for 
the  court,  at  their  discretion,  to  cause  another  or  others  to  be  sworn  or  affirmed 
in  his  or  their  stead. 

5.  Every  summons  of  any  grand  juror  shall  be  made  by  the  sheriff  or  his 
lawful  deputy,  either  personally  to,  or  in  writing  under  his  hand,  left  at  the 
dwelling-house  of  such  grand  juror,  at  least  six  days  before  the  first  day  of  the 
court. 

6.  Every  person  summoned  to  appear  on  a  grand  jury  as  aforesaid,  and  failing 
to  attend,  not  having  a  reasonable  excuse,  shall  be  fined  by  the  court  in  any  sum 
not  exceeding  twenty  dollars,  to  the  use  of  the  county  where  such  offence  was 
committed. 

7.  Every  petit  juror  who  shall  be  returned  upon  the  trial  of  any  indictment, 
presentment,  or  pleas  of  the  state,  in  any  court  thereof,  and  every  juror  who 
shall  be  returned  upon  trials  of  issues  in  the  supreme  court,  or  in  any  court  of 
record  of  this  state,  shall  be  a  citizen  of  this  state  and  resident  within  the 
county,  above  the  age  of  twenty-one  and  under  the  age  of  sixty-five  years,  and 
have  a  freehold  in  lands,  messuages  or  tenements  in  the  county  for  which  he  shall 
be  returned  ;  and  if  any  person  who  is  not  so  qualified,  shall  be  summoned  as  a 
juror  on  the  trial  of  any  indictment,  presentment,  pleas  of  the  state  or  issue,  in 
any  of  the  courts  in  this  section  specified,  it  shall  be  a  good  cause  of  challenge 
to  such  juror,  who  shall  be  discharged  upon  such  challenge  being  verified  and 
substantiated  according  to  law,  or  on  his  own  allegation,  and  oath  or  affirmation 
in  support  thereof:  Provided,  that  no  exception  against  any  such  juror  on 
account  of  his  citizenship,  estate  or  age,  or  any  other  legal  disability,  shall  be 
allowed  after  he  is  sworn  or  affirmed.     (See  44.) 

8.  The  summons  of  every  juror  described  in  the  section  next  preceding,  shall 
be  made  by  the  sheriff  or  his  lawful  deputy,  either  personally  to,  or  in  writing 
under  his  hand,  left  at  the  dwelling-house  of  such  juror  six  days,  at  the  least, 
*before  the  day  on  which  such  juror  ought  to  make  his  appearance  at  (-^009 
court ;  and  such  juror,  in  case  of  nonattendance,  shall,  if  he  does  not  •- 
assign  any  reasonable  excuse,  be  fined  by  the  court  in  any  sum  not  exceeding 
sixteen  dollars,  to  the  use  of  the  county  where  such  offence  was  committed. 

9.  It  shall  be  the  duty  of  the  clerk  of  the  court  to  deliver  a  certified  list  of 
the  names  of  all  defaulting  jurors,  specifying  the  fine  awarded  against  each  of 
them,  to  the  sheriff  of  the  county,  who  shall,  by  himself  or  his  lawful  deputy, 
either  personally  or  in  writing,  give  notice  to  each  defaulting  juror  of  the  fine 
so  awarded  against  him,  at  least  six  days  before  the  next  term  or  session  of  the 
said  court ;  which  notice,  if  in  writing,  shall  be  signed  by  the  said  sheriff  or  his 
deputy,  and  left  at  the  dwelling-house  of  the  said  juror  ;  and  if  such  fine  shall 
not  be  paid  to  the  said  sheriff  by  the  second  day  of  the  next  term  or  session  as 
aforesaid,  or  be  then  remitted  by  the  court,  it  shall  be  the  duty  of  the  said  court 
to  issue  process  directed  to  the  sheriff,  commanding  him  to  levy  and  make  the 
said  fine,  with  costs,  by  distress  and  sale  of  so  much  of  the  goods  and  chattels 
of  such  defaulting  juror  as  shall  be  sufficient  to  satisfy  the  same.  And  the  she- 
riff for  every  such  notice  shall  be  allowed  one  dollar,  to  be  paid  by  the  juror  so 
making  default,  provided  he  shall  have  been  summoned  as  such  agreeably  to 
law. 

10.  It  shall  be  sufficient,  in  the  mandatory  part  of  the  writ  of  habeas  corpora 
juratorum  or  distringas,  to  insert  the  following  words  :  "  the  bodies  of  the  seve- 
ral persons  named  in  the  panel  to  this  writ  annexed,"  or  words  of  the  like 
import,  and  to  annex  to  the  said  writ  a  panel  containing  the  same  names  as  were 
returned  in  the  panel  to  the  venire  facias. 

11.  No  sheriff,  coroner,  or  other  officer,  or  any  deputy  of  such  sheriff,  coro- 
ner, or  other  officer,  shall  directly  or  indirectly  take,  accept  or  receive  any 
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money,  or  other  reward  or  thing,  to  excuse  any  person  from  serving  or  being 
summoned  or  returned  to  serve  on  any  jury  or  inquest,  or  under  that  color  or 
pretence,  ou  pain  of  forfeiting  one  hundred  and  fifty  dollars  for  every  such 
offence,  the  one  moiety  to  the  state,  and  the  other  moiety  to  any  person  who 
shall  prosecute  for  the  same,  to  be  recovered,  with  costs,  by  action  of  debt,  in 
any  court  of  record  having  cognizance  of  that  sum. 

12.  It  shall  be  lawful  for  the  supreme  court,  or  any  circuit  court  or  court  of 
common  pleas,  in  which  any  action  is  or  shall  be  depending,  and  where  it  shall 
appear  to  the  court  to  be  proper  and  necessary,  that  the  jurors  who  are  to  try 
the  issue  in  the  said  action  should  have  a  view  of  the  messuages,  lands  or  place 
in  question,  in  order  to  their  better  understanding  the  evidence  that  will  be 
given  on  the  trial  of  such  issue,  to  order  a  special  writ  of  venire  facias,  distrin- 
gas, or  habeas  corpora  juratorum,  to  issue,  by  which  the  sheriff,  or  other  officer 
to  who oi  the  same  shall  be  directed,  shall  be  commanded  to  have  six  or  more  of 
the  first  twelve  of  the  jurors,  named  in  the  panel  to  such  writ  annexed,  at  the 
place  in  question,  not  less  than  six  days  prior  to  the  first  day  of  the  court,  who 
then  and  there  shall  have  the  matters  in  question  shown  to  them  by  two  persons 
in  the  said  writ  named,  to  be  appoiuted  by  the  court ;  and  the  sheriff  or  other 
officer  who  is  to  execute  the  said  writ,  shall,  by  a  special  return  on  the  same, 
certify  under  his  hand  that  the  view  hath  been  had  according  to  the  command 
of  the  said  writ. 

13.  The  expenses  of  taking  the  said  view  shall  be  equally  borne  by  both  par- 
ties, and  that  no  evidence  shall  be  given  on  either  side  at  the  time  of  taking 
thereof:  Provided  always,  and  be  it  enacted,  that  in  case  no  view  shall  be  had, 
or  if  a  view  shall  be  had  by  any  of  the  said  jurors,  whether  they  shall  happen  to 
be  any  of  the  twelve  jurors,  who  shall  be  first  named  in  the  said  writ  or  not, 
yet  the  said  trial  shall  proceed ;  and  no  objection  shall  be  made  on  either  side 
for  want  of  a  view,  or  that  a  view  was  not  had  by  any  of  the  twelve  jurors  first 
named,  or  for  that  it  was  not  had  by  any  particular  number  of  the  jurors  named 
in  the  said  writ,  or  for  want  of  a  proper  return  to  the  said  writ. 

14.  It  shall  be  the  duty  of  the  respective  sheriffs  of  the  several  counties  in 
this  state,  at  their  own  expense,  to  procure  yearly  and  every  year,  a  list  of  the 
names  of  the  persons  who,  in  their  respective  counties,  are  qualified  to  serve  as 
jurors  on  trials. 

^ooq-i  *  15-  It  shall  and  may  be  lawful  for  the  supreme  court,  the  circuit  courts, 
J  the  courts  of  common  pleas,  and  the  courts  of  general  quarter  sessions  of 
the  peace,  respectively,  on  motion  in  behalf  of  this  state,  or  of  any  prosecutor  or 
defendant  in  any  indictment  or  information  in  nature  of  a  quo  warranto,  or  on 
motion  in  behalf  of  this  state,  or  of  any  plaintiff,  demandant,  avowant,  tenant,  or 
defendant,  in  any  action  or  suit,  depending  or  to  be  depending  before  them,  and 
triable  by  a  jury  of  twelve  men,  to  order  a  jury  to  be  struck  for  the  trial  thereof; 
but  this  clause  shall  not  extend  to  any  indictment  for  any  offence  where  the  party 
is  entitled  to  challenge  peremptorily,  or  without  cause  shown  under  the  act  en- 
titled, "An  act  regulating  proceedings  and  trials  in  criminal  cases."     (See  41.) 

16.  It  shall  and  may  be  lawful  for  the  court  of  oyer  and  terminer  and  general 
jail  delivery,  on  motion  in  behalf  of  the  state  or  of  any  defendant,  in  any  indict- 
ment or  presentment  depending  or  to  be  depending  before  them  and  triable  by  a 
jury  of  twelve  men,  wherein  the  defendant  is  not  by  law  entitled  to  challenge 
peremptorily  or  without  cause  shown,  as  specified  in  the  preceding  section,  to 
order  a  jury  to  be  struck  for  the  trial  thereof;  which  jury  shall  be  struck  before 
one  of  the  justices  of  the  supreme  court,  in  the  same  manner  and  upon  the  same 
terms  as  are  or  may  be  prescribed  by  law  in  other  cases,  and  shall  be  convened 
by  process  of  venire  facias  issued  out  of  the  said  court  of  oyer  and  terminer  and 
general  jail  delivery. 

17.  It  shall  be  the  duty  of  the  sheriff  of  the  proper  county,  or  other  officer 
who  ought  to  empannel  the  jury  in  such  case,  to  deliver  at  a  certain  day  and 
place,  to  the  judge  of  the  court  before  whom  the  jury  is  to  be  struck,  a  book  con- 
taining the  names  of  the  several  persons  in  his  county  qualified  to  serve  as  jurors 
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on  such  trial,  with  their  places  of  abode;  and  the  party  applying  for  such  struck 
jury,  or  his  attorney,  shall  give  six  days'  previous  notice  to  the  adverse  party  or 
his  attorney,  and  to  the  judge,  sheriff,  or  other  officer  aforesaid,  of  the  time  and 
place  of  striking  the  said  jury  ;  at  which  time  and  place  the  said  judge  shall,  in 
the  presence  of  the  parties,  or  their  agents  or  attorneys,  or  such  of  them  as  shall 
attend  for  that  purpose,  select  and  transcribe  from  the  said  books  the  names  of 
forty-eight  such  persons,  with  their  places  of  abode,  as  he  shall  think  most  impar- 
tial and  indifferent  between  the  parties,  and  best  qualified  as  to  talents,  know- 
ledge, integrity,  firmness  and  independence  of  sentiment,  to  try  the  said  cause; 
and  thereupon  the  party  applying  for  such  jury,  his  ageut  or  attorney,  shall 
first  strike  out  one  of  the  said  names,  and  then  the  adverse  party,  his  agent  or 
attorney,  shall  strike  out  another,  and  so  on,  alternately,  until  each  shall  have 
stricken  out  twelve  ;  but  if  the  adverse  party  shall  not  attend  such  striking,  nor 
any  person  in  his  behalf,  then  the  said  judge  shall  strike  for  him  ;  and  when 
each  shall  have  stricken  out  twelve,  as  aforesaid,  the  remaining  twenty-four  shall 
be  the  jury  to  be  returned  to  try  the  said  cause  ;  and  the  said  judge  shall  there- 
upon make  a  fair  copy  of  the  names  of  the  remaining  twenty-four  persons,  with 
their  places  of  abode,  and  certify  the  same  under  his  hand  to  be  the  list  of  jurors 
struck  as  aforesaid,  for  the  trial  of  the  said  cause  ;  which  list  shall  be  delivered 
to  the  sheriff  or  other  officer,  who  ought  to  summon  such  jury,  together  with  the 
venire  facias,  by  the  person  applying  for  such  struck  jury,  his  agent  or  attorney, 
at  least  ten  days  previous  to  the  time  appointed  for  the  trial  of  such  cause,  and 
such  sheriff  or  other  officer  shall  thereupon  annex  the  same  list  to  the  said  venire 
facias,  and  return  the  same  as  the  panel  of  the  jury  to  try  the  said  cause,  and 
summon  them  according  to  the  command  of  the  said  writ ;  and  in  case  of  neglect 
or  refusal  to  deliver  the  list  and  venire  as  aforesaid,  the  cause  shall  be  tried  by  a 
common  jury  of  the  county  (unless  the  court  shall  for  some  good  cause  determine 
otherwise),  any  thing  in  this  act  to  the  contrary  notwithstanding. 

18.  The  party  applying  for  such  struck  jury  shall  pay  the  fees  for  striking  the 
same,  and  shall  not  have  any  allowance  therefor  upon  the  taxation  of  costs. 

19.  It  shall  be  the  duty  of  every  sheriff  in  this  state,  or  in  case  of  his  death  or 
disability,  of  the  coroners  of  the  respective  counties,  at  least  twenty  days  before 
the  commencement  of  every  circuit  court,  court  of  oyer  and  terminer  and  general 
jail  delivery,  common  pleas,  and  quarter  sessions  of  the  peace,  to  be  holden  in  such 
♦county,  to  repair  to  the  office  of  the  clerk  of  the  said  county,  and  there,  in  the  r*o  o  < 
presence  of  the  said  clerk,  between  the  hours  of  ten  o'clock  in  the  forenoon  L 
and  four  o'clock  in  the  afternoon,  select  from  among  the  freeholders  of  the  county 
qualified  to  serve  as  jurors,  the  names  of  at  least  twice  as  many  such  freeholders 
as  he  or  the  said  coroners  shall  deem  necessary  to  be  summoned  as  jurors  at  the 
then  next  ensuing  term  of  any  of  the  aforesaid  courts ;  and  the  names  so  selected 
shall  be  written  on  separate  pieces  of  paper ;  which  pieces  of  paper  shall  then  be 
separately  rolled  up,  concealing  the  name  of  each  juror,  and  put  into  a  box,  and 
which,  when  so  rolled  up,  shall  be  of  the  same  size,  color  and  shape,  as  nearly 
as  may  be ;  after  which  the  said  box  shall  be  closed  up  and  shaken  in  such  a 
manner  as  to  intermingle  the  pieces  of  paper  so  as  aforesaid  rolled  up  and  put 
therein  ;  the  box  shall  then  be  opened,  and  the  said  sheriff,  coroners,  or  clerk, 
or  some  person  appointed  by  them  for  that  purpose,  shall,  in  an  open  and  public 
manner,  in  the  presence  of  the  said  officers  and  of  such  other  persons  as  may 
happen  or  choose  to  be  present  on  the  occasiou,  between  the  hours  aforesaid, 
draw  out  of  the  said  box  as  many  pieces  of  paper  as  the  number  of  jurors  the 
said  sheriff  or  coroners  shall  deem  necessary  to  summon  as  aforesaid ;  and  the 
several  persons  whose  names  shall  be  found  written  on  the  papers  so  drawn  out 
shall  constitute  the  general  panel  of  jurors,  to  be  summoned  and  returned  by  the 
said  sheriff  or  coroners  to  the  next  ensuing  term  of  the  said  courts;  and  the  said 
sheriff,  coroners,  or  clerk  shall  make,  or  cause  to  be  made,  two  complete  lists  of 
the  names  so  drawn,  and  certify  the  same,  under  their  hands,  to  be  the  panel  of 
jurors  selected  to  serve  at  such  ensuing  court  or  courts,  one  whereof  shall  be 
filed  by  the  said  clerk,  and  the  other  shall  be  delivered  to  the  said  sheriff  or 
coroners. 


414  JURIES. 

20.  In  case  of  the  death,  disability,  or  absence  of  the  clerk  of  any  county,  it 
shall  and  may  be  lawful  for  any  judge  of  the  court  of  common  pleas  of  such 
county  to  perform  the  duties  directed  to  be  performed  by  the  clerk  in  the  last 
preceding  section  of  this  act;  and  one  copy  of  the  list  of  jurors  drawn  and  cer- 
tified by  such  judge  and  sheriff  or  coroners,  shall  be  filed  in  the  clerk's  office  of 
the  county. 

21.  The  sheriff  shall,  as  soon  as  may  be  after  the  commencement  of  the  term 
or  session  of  each  of  the  said  courts,  deliver  a  list  of  the  jurors  by  him  summoned 
for  service  at  such  term  or  session,  certified  by  him  to  be  a  true  list,  to  the  clerk 
of  such  court,  who  shall  thereupon  file  the  said  list,  and  forthwith  lay  the  same 
before  the  said  court. 

22.  Unless  when  a  tales  de  circumstantibus  is  ordered,  no  person  shall  serve 
as  a  juror  whose  name  is  not  contained  in  the  general  list  to  be  returned  by  the 
sheriff,  as  provided  in  the  preceding  section  of  this  act ;  but  no  exception  shall 
be  taken  or  objection  made  on  account  of  the  provision  contained  in  this  sec- 
tion, unless  the  same  be  taken  or  made  before  such  person  is  sworn  or  affirmed 
as  a  juror. 

23.  The  name  of  each  and  every  person  who  shall  be  summoned  and  returned 
by  any  sheriff  or  coroners  to  serve  as  petit  jurors  in  any  of  the  aforesaid  courts, 
shall  be  written  or  printed  on  separate  pieces  of  paper,  of  the  same  size,  color 
and  shape,  as  nearly  as  may  be  ;  which  pieces  of  paper  shall  be  severally  rolled 
up  by  the  sheriff,  coroners  or  clerk,  or  by  some  person  employed  by  them  for 
that  purpose,  and  put  into  a  box;  and  whenever  the  trial  of  a  cause,  civil  or 
criminal,  shall  be  ordered  on,  and  a  jury  for  the  trial  thereof  shall  be  required, 
the  said  box  shall  be  shaken  so  as  to  intermix  the  said  papers;  and  thereupon 
the  sheriff  or  clerk,  or  some  other  person,  by  the  direction  of  the  court,  publicly 
and  in  open  court,  shall  proceed  to  draw  such  papers  from  the  said  box,  one  at 
a  time,  and  continue  so  to  do  until  twelve  persons,  whose  names  are  found  written 
thereon,  shall  appear;  and- if  any  of  the  twelve  persons  so  appearing  shall  be 
successfully  challenged  or  be  excused  from  serving  on  that  jury,  the  said  drawing 
shall  be  continued  until  twelve  persons  not  thus  challenged  or  excused  shall 
appear ;  and  such  twelve,  being  severally  sworn  or  affirmed,  shall  constitute  a 
jury  for  the  trial  of  the  said  cause ;  and  in  case  it  shall  so  happen  that  all  the 
names  in  the  said  box  shall  be  drawn  out  before  twelve  persons  appear  and  are 
*3851  sworn  or  affirme(l  on  the  *jury,  then  either  party  may  pray  for,  and  it 

J  shall  be  the  duty  of  the  court  to  award  a  tales  de  circumstantibus; 
whereupon  the  sheriff  or  other  proper  officer  shall  summon  from  among  the 
bystanders,  or  others,  such  number  of  talesmen  as  may  be  necessary  to  complete 
the  said  jury,  and  make  return  thereof  immediately.  (See  Criminal  Proceed- 
ings, 8.) 

24.  Upon  the  trial  of  any  issue  in  any  civil  suit  or  action  in  any  court  of  this 
state,  except  in  the  courts  for  the  trial  of  small  causes  and  other  cases  before  jus- 
tices of  the  peace,  each  party  shall  be  entitled  to  challenge  peremptorily,  as  their 
names  are  drawn  from  the  box,  three  of  the  general  panel  of  jurors  summoned 
and  returned  by  the  sheriff  or  other  officer;  and  upon  the  trial  of  any  indictment 
where  peremptory  challenges  are  not  now  allowed,  the  defendant  or  defendants 
shall  be  entitled  to  challenge  peremptorily,  as  their  names  are  drawn  from  the 
box,  three  of  the  general  panel  of  jurors  summoned  and  returned  by  the  sheriff 
or  other  officer.    (See  42.) 

25.  After  the  jury  shall  be  selected  and  sworn  or  affirmed  as  aforesaid,  the 
sheriff  or  proper  officer  shall  annex  their  names  to  the  venire  in  the  cause,  and 
certify  and  return  the  same  as  the  panel  of  jurors  summoned  therein ;  but  the 
trial  of  the  cause  may  forthwith  proceed  in  the  same  manner  as  if  such  return 
had  already  been  made. 

26.  After  a  jury  shall  have  been  empannelled  and  sworn  or  affirmed  for  the 
trial  of  any  cause,  the  clerk,  sheriff  or  other  proper  officer  shall  forthwith,  and 
before  another  jury  shall  be  drawn,  replace  in  the  said  box  all  the  papers  which 
may  have  been  drawn  therefrom,  except  those  containing  the  names  of  the  jurors 
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so  empannelled  ami  sworn  or  affirmed;  but  as  soon  as  they  shall  have  rendered 
B  verdict,  or  be  discharged  therefrom  by  the  court,  their  names  shall  also  be 
replaced  in  the  said  box. 

27.  Whenever  any  writ  or  writs  of  venire  facias  shall  be  directed  to  the  coro- 
ners of  any  county,  or  to  elisors  appointed  by  any  court  in  this  state,  such  writ 
or  writs  shall  be  executed,  and  the  juries  thereby  required  shall  be  summoned 
by  such  coroners  or  elisors  in  the  same  manner  as  by  law  was  required  to  be 
done  in  such  cases  before  the  ninth  day  of  March,  one  thousand  eight  hundred 
and  thirty-six. 

28.  If  at  any  time  the  number  of  jurors  that  shall  be  in  attendance  at  any 
court  shall  in  the  opinion  of  the  court  be  greater  than  is  necessary  for  the  busi- 
ness of  the  term,  it  shall  and  may  be  lawful  for  the  court  to  discharge  a  specific 

number  of  such  jurors  from  further  attendance  at  that  term ;  in  which  case  the 
clerk  or  sheriff,  or  some  person  under  the  direction  of  the  court,  shall  publicly 
and  in  open  court  draw  from  the  said  box  such  number  of  the  papers  therein 
contained  as  the  court  shall  direct;  and  the  jurors  whose  names  shall  be  found 
written  thereon  shall  be  discharged  from  further  attendance  at  that  term:  Pro- 
vi'h  d  however,  that  nothing  herein  contained  shall  be  construed  to  prevent  any 
court  from  excusing  individual  jurors  from  attending,  if  upon  application  to  the 
court  to  be  so  excused  they  assign  sufficient  reason  therefor. 

B9i  Nothing  in  the  last  ten  preceding  sections  of  this  act  contained  shall  ope- 
rate on  or  in  any  manner  interfere  with  the  present  mode  of  empannelling,  sum- 
moning or  returning  special  or  struck  juries,  foreign  juries,  juries  of  view  or  grand 
juries,  or  with  the  summoning  and  empannelling  of  jurors,  to  serve  as  such,  in  the 
courts  of  the  borough  of  Elizabeth. 

30.  Every  person  summoned  to  serve  as  a  petit  juror  in  the  supreme  court, 
the  circuit  courts,  the  courts  of  oyer  and  terminer  and  general  jail  delivery,  the 
courts  of  common  pleas  and  the  courts  of  general  quarter  sessions  of  the  peace, 
shall  receive  the  sum  of  seventy-five  cents  (by  act  of  1849  (Pam.  144),  one  dol- 
lar) for  every  day's  attendance  at  such  courts,  to  be  paid  to  him  at  the  expira- 
tion of  each  term  of  service,  by  the  sheriff  of  the  county  from  which  the  juror 
shall  be  summoned. 

31.  If  by  reason  of  challenges,  or  the  default  of  jurors  or  otherwise,  in  either 
of  the  courts  mentioned  in  the  last  preceding  section,  a  sufficient  number -cannot 
be  had  of  the  jurors  on  the  original  panel  to  try  the  issue  or  cause,  then  the  court 
*in  which  such  issue  is  to  be  tried,  is  hereby  authorized  and  required  to  r#9or 
award  a  tales  de  circumstantibus  of  persons  present  at  the  said  court,  and  *- 
qualified  according  to  law,  to  be  joined  to  the  other  jurors,  till  the  number  of 
twelve  jurors  be  sworn;  which  talesmen  shall  be  liable  to  the  same  challenges  as 
the  principal  jurors ;  and  thereupon  the  said  court  is  hereby  authorized  to  pro- 
ceed to  the  trial  of  the  said  issue  or  cause  with  such  jury,  which  shall  be  as  valid 
and  effectual  as  if  the  said  issue  or  cause  had  been  tried  by  twelve  of  the  jurors 
returned  on  the  original  panel;  and  if  any  talesman,  when  present,  be  called  and 
shall  not  appear,  or  if  he  appear,  shall  wilfully  withdraw  from  the  court,  then  it 
shall  be  lawful  for  the  said  court  to  set  a  reasonable  fine  upon  him,  to  be  levied 
and  made  by  distress  and  sale,  in  the  manner  prescribed  by  this  act. 

32.  No  person  summoned  to  serve  as  a  juror  shall  be  discharged  from  attend- 
ance, except  by  order  of  the  court  in  which  his  attendance  may  be  required. 

33.  The  issuing,  serving  and  returning  of  writs  of  venire  facias  shall  remain,  as 
by  law  directed  at  the  time  of  passing  this  act. 

34.  If  the  attorney-general,  or  any  other  person  prosecuting  for  this  state, 
shall,  in  behalf  of  this  state,  challenge  any  juror,  he  shall  immediately  assign 
the  cause  of  such  challenge,  and  the  truth  thereof  shall  be  inquired  into  and  de- 
cided upon  in  the  same  manner  as  the  challenges  of  other  parties  are  by  law 
inquired  into  and  decided  upon.  (See  42.) 

35.  No  jury  shall  in  any  case  be  compelled  to  give  a  general  verdict,  so  that 
they  find  a  special  verdict  and  show  the  truth  of  the  fact,  and  require  the  aid  of 
the  court ;  but  if  of  their  own  will  they  give  a  general  verdict,  the  same  shall 
be  received  at  their  peril. 
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36.  Jurors  who  know  anything  relative  to  the  point  in  issue  shall,  during 
trial,  disclose  the  same  in  open  court. 

37.  Papers  read  in  evidence,  though  not  under  seal,  may  be  carried  from  the 
bar  by  the  jury. 

3s.  Where  there  are  in  a  declaration  several  counts,  some  of  which  are  faulty 
or  bad,  aud  others  not,  and  entire  damages  are  given,  the  verdict  shall  be  good 
and  effectual  in  law;  but  the  defendant  may  apply  to  the  court  to  instruct  the 
jury  to  disregard  such  faulty  or  bad  counts. 

39.  If  in  detinue  the  verdict  shall  omit  price  or  value,  the  court  may  at  any 
time  award  a  writ  of  inquiry  to  ascertain  the  same. 

40.  If  on  an  issue  concerning  several  things  in  one  count  in  detinue,  no  ver- 
dict be  found  for  part  of  them,  it  shall  not  be  error;  but  the  plaintiff  shall  be. 
barred  of  his  title  to  the  things  omitted. 

Supplement.     Approved  February  28,  1851.     (Pam.  92.) 

41.  "Whenever  application  shall  be  made  to  the  supreme  court,  the  circuit 
courts,  and  the  courts  of  common  pleas,  respectively,  in  any  civil  action  or  suit, 
for  an  order  for  a  jury  to  be  struck,  as  provided  in  the  fifteenth  section  of  the 
act  to  which  this  is  a  supplement,  the  said  order  shall  not  be  made,  unless  the 
court  to  whom  the  application  is  made  shall  be  satisfied,  by  affidavit  or  affidavits, 
that  the  nature  and  importance  of  the  matter  or  matters  in  controversy,  in  such 
suit  or  action,  renders  it  reasonable  and  proper  that  said  order  be  made. 

Further  Supplement.     Approved  February  12,  1852.     (Pam.  32.) 

42.  Upon  the  trial  of  any  indictment,  the  attorney-general  or  prosecutor  of 
the  pleas  of  the  state  shall  be  entitled  to  challenge  peremptorily  three  of  the 
panel  of  jurors  summoned  and  returned  by  the  sheriff  or  other  officer:  Provided, 
that  this  act  shall  not  apply  to  cases  of  struck  juries. 

An  Act  to  abolish  the  freehold  qualification.     Approved  February  28,  1851.     (Pam.  93.) 

43.  Sec.  1.  It  shall  not  be  necessary  hereafter  for  any  person  to  possess  a 
freehold,  in  order  to  qualify  him  to  be  elected  to,  and  hold,  occupy,  possess,  and 
enjoy  any  public  office  whatever,  in  any  county  or  township  in  this  state. 

44.  Sec.  2.  It  shall  not  be  necessary  hereafter,  in  order  to  qualify  any  person 
*397l  *t0  serve  oa  anJ  grand,  petit,  or  other  jury  or  inquest,  convened  under 

-"  the  authority  of  this  state,  that  such  person  be  a  freeholder;  and  that  all 
writs  and  processes  hereafter  to  be  issued  in  this  state,  under  the  authority  of 
the  state,  for  the  purpose  of  convening  or  summoning  any  such  jury  or  inquest, 
shall  omit  the  words  requiring  a  freehold  qualification,  any  law,  usage,  or  cus- 
tom to  the  contrary  notwithstanding. 

A  Supplement  to  the  "Act  relative  to  juries  and  verdicts."     Approved  March  18,  1857. 

(Pam.  242.) 

Whereas,  great  embarrassment  and  inconvenience  have  been  experienced  in 
conducting  the  business  of  the  courts  in  several  counties  within  the  state, 
from  sheriffs  summoning  and  returning  for  jurors,  members  of  fire  companies, 
who  are  exempt  from  serving  as  jurors :  And  whereas,  it  is  proper  that  public 
records  should  be  kept  of  such  citizens,  to  which  sheriffs  can  have  access  for 
information,  when  selecting  persons  qualified  to  serve  as  jurors  at  an  ensuing 
term  of  the  courts  to  be  held  in  any  county  ;  therefore, 

45.  Sec.  1.  Xo  fireman  shall  be  entitled  to  claim  exemption  from  jury  duty 
in  any  county  court  in  this  state,  unless  he  shall  give  evidence  of  his  enrolment 
in  a  fire  company,  in  addition  to  the  requirements  of  existing  laws,  by  filing  his 
name  in  the  office  of  the  clerk  of  the  county  in  which  he  resides,  with  the  title 
and  location  of  said  company,  at  least  thirty  days  before  the  commencement  of 
the  term  at  which  he  may  offer  his  excuse. 

46.  Sec.  2.  The  clerk  of  each  county  shall  provide,  at  the  expense  of  the 
county,  a  suitable  book,  which  shall  be  entitled  "  The  Firemen's  Register,"  in 
which  he  shall  arrange  in  alphabetical  order  the  names  thus  filed  in  his  office, 
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the  date  of  filing,  and  the  name  of  the  company  to  which  each  person  belongs, 
and  also  the  time  when  he  ceased  to  be  such  exempted  fireman,  winch  informa- 
tion shall  be  furnished  annually  on  the  first  day  of  January,  by  the  chief  officer 
of  each  company,  by  his  sending  to  the  clerk  a  certified  list  of  those  whose 
names  have  been  taken  off  during  the  year;  said  book  to  be  open  for  inspection 
without  charge,  for  which  services  the  clerk  performing  the  same  shall  be  entitled 
to  demand  and  receive  twenty-five  cents  from  the  person  filing  his  name,  before 
the  same  shall  be  marked  filed  or  registered. 

47.  Sec.  3.  That  on  indictments  for  common  misdemeanors,  pleas  taken  and 
verdicts  rendered  without  objection  at  the  time,  before  the  president  judge  of  a 
court  of  oyer  and  terminer  and  general  jail  delivery,  shall  be  valid  and  effectual 
in  law,  and  be  recorded  in  the  minutes  of  the  court. 

48.  Militia,  how  exempt,  see  title  Militia,  25,  29. 


NOTES. 

The  panel  of  the  jury  returned  by  the  sheriff  should  show  the  courts  to  which  the  jury 
are  returned,  and  that  they  were  legally  selected  and  summoned;  if  defective,  it  may  be 
amended.     4  Hal.  293. 

If  an  indictment  be  found  by  the  oath  of  a  grand  juror,  who  is  not  a  freeholder,  and  that 
fact  be  admitted  by  a  demurrer  to  a  plea  in  abatement,  it  is  void;  but  a  cause  of  challenge 
to  a  grand  juror,  which  is  only  to  the  favor,  comes  too  late  after  he  is  sworn.  1  Hal.  332. 
5  Hal.  83. 

A  grand  juror  cannot  be  admitted  to  prove  what  a  witness,  who  has  been  examined  before 
the  grand  jury,  swore  before  them.     2  Hal.  347. 

The  Supreme  Court  granted  a  rule  for  a  struck  jury,  to  try  an  indictment  pending  in  the 
Oyer  and  Terminer.     4  Hal.  3. 

A  jury  may  be  discharged,  in  a  criminal  case,  if  one  of  them  depart,  or  they  cannot  agree, 
and  the  defendant  again  put  on  his  trial.      4  Hal.  256. 

A  cause  cannot  be  tried  by  a  less  number  than  twelve  jurors  (except  in  Justices'  Courts 
where  the  matter  in  dispute  does  not  exceed  fifty  dollars),  even  by  consent  of  parties.  Penn. 
146,  911. 

The  court  will  grant  a  special  rule  for  a  jury  of  view,  and  order  the  sheriff  to  take  the 
power  of  the  county,  in  a  case  where  the  shower  has  been  obstructed.     2  Hal.  25. 

A  majority  of  the  grand  jury  is  not  sufficient  to  return  an  indictment  a  true  bill,  there 
must,  be  twelve  in  favor  of  it. 

When  a  rule  for  a  jury  of  view  has  been  entered,  it  continues  in  force  until  the  cause  is 
tried,  or  the  rule  is  discharged.     2  Harr.  344. 

Jurors  will  not  be  permitted  to  give  evidence  to  impeach  their  verdict;  but  on  a  rule  for 
a  new  trial,  their  affidavits  received  in  their  own  exculpation.  3  Harr.  450.  The  grounds 
upon  which  a  verdict  was  given,  cannot  be  proved.     4  Zab. 

A  venire  may  be  amended  after  error  brought.     Id.  411. 

If  jurors,  pending  a  trial,  examine  the  place  in  dispute,  with  the  witnesses  of  one  party, 
it  is  misconduct  which  will  vitiate  the  verdict.  The  affidavits  of  the  jurors,  or  evidence  of 
their  admissions,  are  not  competent  testimony  to  prove  their  own  misconduct;  but  it  may 
be  proved  by  the  oath  of  a  fellow  juror,  not,  implicated  in  the  misconduct.     2  Zab.  176. 

The  grand  jury  should  hear  only  legal  evidence;  but  although  the  court  may  in  their 
discretion  quash  an  indictment  for  the  misconduct  of  the  grand  jury,  they  will  not,  ordi- 
narily, allow  the  question  whether  it  was  found  upon  illegal  evidence  to  be  questioned  by 
plea,  or  on  a  motion  to  quash,  or  in  any  other  way.     3  Zab.  49. 

The  complainant  having  entertained  the  jurors,  the  verdict  in  his  favor  was  set  aside,  and 
the  judgment  reversed.     3  Zab.  111. 

It  is  no  good  cause  of  challenge  that  a  juror  has  formed  and  expressed  an  opinion,  if  it 
was  not  done  through  malice  or  ill  will.  The  juror  may  be  examined  as  a  witness,  although 
it  tend  to  his  own  disgrace.     1  Zab.  196.     1  Dutch.  566. 

See  Justices'  Courts.     Notes  under  head  of  Jury. 
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Bond  required  and  filed, 

11,  13 

Election,  if  by  ballot, 

15 

how  prosecuted, 

12 

in  Jersey  City  and  Newark, 

16 

Election  of, 

1 

compensation  of  officers, 

17 

officers  of, 

3,  4 

Justices'  number  ascertained, 

2,  18 

how  conducted, 

5,  19 

commission, 

7 

statement  of  result, 

6 

resignations, 

9 

for  a  vacancy, 

8 

penalty  for  acting  before  oa 

th, 

14 

[See  Apprentices.  Arbitration.  Bastards.  Coroners.  Crimes.  Oaths. 
Promissory  Notes.  Landlord  and  Tenant.  Marriages.  Religious  So- 
cieties. Poor.  Riots.  Vagrants.  Vice  and  Immorality.  For  the 
powers  and  duties  of  justices  in  criminal  cases,  see  Quarter  Sessions,  and 
Notes.] 

An  Act  relative  to  justices  of  the  peace.     Eevision — Approved  April  17, 1846.   (R.  S.  829.) 

1.  Justices  of  the  peace  shall  be  elected  by  ballot,  at  the  annual  meetings  of 
the  townships  and  wards  in  the  several  counties  of  this  state. 

2.  In  order  to  ascertain  the  number  of  justices  of  the  peace  which  each 
township  or  ward  may  elect,  at  each  annual  meeting  of  the  inhabitants  thereof, 
the  abstract  of  the  last  preceding  census,  as  published  by  law,  shall  be  con- 
clusive evidence  of  the  number  of  inhabitants  in  each  township  or  ward. 
(See  18.) 

3.  The  judge  of  election  elected  at  the  previous  town  meeting,  shall  preside 
at,  and  conduct  the  election  :  and  the  lawful  voters  present  at  the  opening  of 
the  poll  shall  elect  viva  voce  a  person,  being  a  lawful  voter  in  the  township,  to 
be  clerk  of  such  election. 

4.  In  case  of  the  neglect  to  serve,  or  the  absence  or  other  disability  of  the 
judge  of  election,  or  where  no  judge  has  been  elected,  the  lawful  voters  present 
shall  proceed  to  fill  such  vacancy  in  the  manner  provided  in  the  foregoing  sec- 
tion for  the  election  of  the  clerk. 

5.  The  election  for  justices  of  the  peace  shall  be  opened  at  the  same  time,  and 
conducted  in  the  same  manner,  and  be  subject  to  the  same  rules,  as  electious  for 
state  or  county  officers  are  or  shall  be,  and  the  same  qualification  of  voters  re- 
quired as  are  required  in  the  election  of  township  officers ;  and  the  same  duties 
shall  devolve  upon  the  judge  of  election  and  the  clerk  as  are  to  be  performed  by 
the  board  of  election  and  clerk  in  other  elections;  they  shall  take  the  same  oath 
or  affirmation,  as  far  as  applicable,  be  invested  with  the  same  powers,  and  be 
liable  to  the  same  penalties,  and  the  result  ascertained  and  stated  in  the  same 
manner.     (See  19.) 

6.  Two  statements  of  the  result  of  every  election  for  justices  of  the  peace 
shall  be  made,  one  of  which  the  judge  of  election  shall  enclose  and  seal  up,  and 
deliver  or  safely  transmit  to  the  clerk  of  the  county,  who  shall  forthwith  file  the 
same  in  his  office ;  and  the  other  shall  in  like  manner  be  delivered  or  transmitted 
to  the  secretary  of  state,  within  ten  days  after  such  election,  who  shall  forthwith 
file  the  same  in  his  office. 

7.  The  secretary  of  state  shall  exhibit  the  several  statements  of  the  results  of 
such  elections  to  the  governor,  who  shall  commission  the  persons  elected  for  the 
county ;  their  commissions  shall  bear  date  and  take  effect  on  the  first  day  of  May 
next  after  their  election,  and  they  shall  hold  their  offices  for  five  years,  unless 
elected  to  fill  a  vacancy,  then  for  the  unexpired  term  only. 

8.  If  at  any  such  election  there  be  a  vacancy  or  vacancies  to  be  supplied, 
and  a  justice  or  justices  to  be  elected  for  five  years,  it  shall  be  necessary  to  de- 
signate on  the  ballot  for  which  term  the  person  voted  for  is  intended,  by  adding, 
after  the  names  of  persons  intended  to  supply  vacancies,  the  words  "in  place  of," 
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and  the  name  of  the  person  or  persons  whose  place  is  to  he  supplied ;  the  state- 
ment of  the  result  shall  show  which  persons  are  elected  to  fill  vacancies,  and  in 
whose  place,  and  they  shall  he  commissioned  accordingly. 

9.  When  any  justice  of  the  peace  shall  be  desirous  of  resigning  his  office,  he 
*shall  send  or  deliver  his  resignation,  in  writing,  to  the  governor  or  per-  r^ooq 
son  administering  the  government,  and  shall  deliver  a  copy  of  such  resig-  L 
nation  forthwith  to  the  clerk  of  the  township  for  which  such  justice  shall  have 
been  commissioned,  to  be  by  him  filed,  and  thereupon  his  said  office  shall  be 
considered  vacant. 

10.  Repealed  March  2,  1849.     (Pam.  298.) 

11.  Every  person  hereafter  elected  to  the  office  of  justice  of  the  peace,  in  any 
of  the  counties  of  this  state,  shall  give  bond  to  the  state  of  New  Jersey  in  such 
sum  as  the  judges  of  the  court  of  common  pleas  of  such  county,  or  any  three  of 
them,  may  deem  sufficient,  not  less  than  five  hundred  nor  more  than  three  thou- 
sand dollars,  with  good  freehold  security,  to  be  approved  by  such  judges,  con- 
ditioned for  the  payment,  on  demand,  to  the  person  entitled  or  authorized  to 
receive  the  same,  of  all  moneys  that  may  come  into  his  hands,  as  such  justice  of 
the  peace,  during  his  continuance  in  office. 

12.  Such  bond  shall  be  for  the  benefit  of  any  person  concerned  or  aggrieved; 
and  the  circuit  court  of  the  county  may,  from  time  to  time,  upon  application  in 
writing  by  any  person  concerned  or  aggrieved,  order  a  prosecution  of  the  bond 
to  be  .conducted  at  the  expense  of  the  applicant.  (See  Limitation  of 
Actions.)  » 

13.  Such  bond  shall  be  filed  in  the  office  of  the  clerk  of  the  proper  county. 

14.  If  any  justice  of  the  peace  shall  enter  upon  the  execution  of  his  office  be- 
fore taking  his  official  oaths  and  filing  such  bond,  he  shall  forfeit,  for  each  offence, 
the  sum  of  one  hundred  dollars. 

15.  Townships  and  wards  which  now  vote  or  shall  hereafter  vote  by  ballot  at 
their  annual  town  and  ward  meetings,  shall,  at  the  time  they  vote  for  justices  of 
the  peace,  vote  upon  the  same  ballot  for  township  officers,  and  upon  such  other 
questions  as  such  townships  and  wards  are  or  may  be  authorized  or  required  by 
law  to  vote  upon  by  ballot. 

16.  All  acts  and  parts  of  acts  authorizing  townships  and  wards  to  vote  by 
ballot  at  their  annual  town  and  ward  meetings,  so  far  as  the  same  are  incon- 
sistent with  the  provisions  of  this  act,  are  hereby  repealed:  Provided,  that  the 
election  of  justices  of  the  peace  in  Jersey  City  shall  be  under  the  direction  of 
the  same  board  of  election  and  clerk,  and  shall  open  and  close  at  the  same 
hours  as  are  prescribed  by  "An  act  to  incorporate  Jersey  City,"  passed  the 
twenty-second  day  of  February,  eighteen  hundred  and  thirty  eight;  and  that 
the  election  of  justices  of  the  peace,  in  the  several  wards  in  the  city  of  Newark, 
shall  be  under  the  direction  of  the  same  board  of  election  and  clerk,  and  shall 
open  and  close  at  the  same  hours  as  are  prescribed  relative  to  the  annual  ward 
elections,  by  "An  act  to  incorporate  the  city  of  Newark,"  passed  the  twenty- 
ninth  day  of  February,  eighteen  hundred  and  thirty-six,  any  thing  in  this  sec- 
tion to  the  contrary  notwithstanding;  and  the  officers  of  said  election  shall  be 
eligible  to  any  office  to  be  voted  for  at  such  election,  except  that  of  justice  of 
the  peace ;  but  the  statements  of  the  result  of  the  election  for  justices  of  the 
peace,  shall  be  separate  and  distinct  from  the  certificates  of  the  result  of  the 
election  as  to  the  other  officers  voted  for  at  such  election. 

17.  The  judge  of  election,  the  clerk  and  secretary  of  state,  shall  receive  the 
same  compensation  for  services  required  by  this  act,  as  is  now  or  may  hereafter 
be  provided  by  law  for  like  services  in  elections  for  state  or  county  officers. 

A  further  Supplement.     Approved  March  13,  1856.     (Pam.  232.) 

18.  In  order  to  ascertain  the  number  of  the  justices  of  the  peace  which  each 
township  or  ward  may  elect  at  each  annual  meeting  of  the  inhabitants  thereof, 
the  abstract  of  the  late  census  taken  under  the  authority  of  a  law  of  this  state,  or 
of  any  succeeding  census  taken  under  the  authority  of  the  United  States,  or  of 
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this  state,  as  published  by  law,  shall  be  conclusive  evidence  of  the  number  of 
inhabitants  in  each  township  or  ward. 

A  Supplement.  Approved  March  19,  1857.  (Pam.  295.) 
19.  Hereafter  the  elections  for  justices  of  the  peace  for  the  several  townships 
and  wards  which  vote  by  ballot  at  their  town  meetings  of  this  state,  shall  be 
opened  at  the  same  time  and  place,  and  conducted  in  the  same  manner,  and  be 
subject  to  the  same  rules  as  elections  for  the  several  township  and  ward  officers 
are  or  shall  be,  and  shall,  in  all  other  respects,  be  subject  to  the  same  regulations 
as  is  provided  for  in  the  fifth  section  of  the  act  to  which  this  is  a  supplement. 
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Actions,  what  may  be  brought, 

1 

against  attorneys, 

75 

by  consent  of  parties, 

21 

what  to  be  in  debt, 

78 

Adjournment,  how  and  when, 

20 

Affidavit  to  obtain  warrant, 

11 

on  judgments  by  confession, 

21 

that  debt  exceeds  100  dollars, 

63 

that  he  has  not  goods, 

83 

upon  appeal, 

43 

of  newly  discovered  evidence, 

46 

Amendments, 

49,  105 

_                Appeal  to  common  pleas, 

43 

^k          j executions  may  be  stayed, 

^Qr  *p hoTV  tried, 

44 

45 

/  <7*         newly  discovered  evidence, 

6                —  new  bond, 

46 
47 

r  «  £_          tried  by  court  or  jury, 

amendments, 

48 

49 

2^  o           on  report  of  referees, 

50 

on  nonsuit  or  new  trial, 

51,  52 

justice  who  tried  cause,  not  to  sit,       53 

in  Essex, 

100 

after  justice  out  of  office, 

106 

Balance  on  bond,  &c,  to  be  real  debt,        64 

Bond  to  constable  on  warrant, 

12 

on  plea  of  title, 

42 

in  cases  of  appeal, 

43 

on  certiorari, 

68 

Certiorari,  (see  Circuit  Courts,  4.) 

how  obtained,  &c, 

66  to  69 

costs  in, 

70,  73 

if  in  circuit  court, 

71 

what  errors  corrected, 

74 

(See  Practice  of  Law,  106.) 

Common  pleas,  appeal  to, 

43  to  54 

judgments,  how  docketed  in, 

89  to  98 

if  docketed,  and  appeal  or  cer 

- 

tiorari, 

97 

Constables  to  be  officers, 

3 

how  to  serve  summons, 

8 

costs  to  be  paid, 

111 

how  to  serve  warrant, 

12,  14 

to  summon  and  return  jury, 

22 

oath  to  attend  jury, 

25 

proceedings  to  sell  goods, 

31 

if  property  claimed, 

32,33 

of  taking  body, 

34 

to  inventory  property, 

38 

liability  for  neglect, 

39 

not  to  prosecute  or  defend  suits,         85 

76 

77 

9 

15 

16 

17 

13 

56, 

109 

57 

59 

60 

61 

62 

3, 

89 

100 

28 

29,  30 

99 

31 

32 

33 

34 

35 

36 

37 

44 

91 

93 

Corporation,  how  sued,  and  execu 
tions, 

Defendant  not  appearing, 

how  to  plead, 

discharged  on  payment, 

Docket,  how  kept,  &c, 

where  deposited  at  death, 

if  impeached, 

on  reiaoval  from  county, 

justice  to  have  access  to, 

penalty  for  not  depositing, 

of  judgment  in  common  pleas, 

Essex  county  appeals, 

Execution,  when  and  how  issued, 

stay  of, 

proceedings  on, 

claim  of  property  levied  on, 

of  taking  the  body, 

to  be  in  force  one  year, 

alias  and  pluries, 

priority,  how  determined, 

stay  of  on  appeal, 

in  case  judgment  docketed, 

Executors  and  administrators,  how  sued,    10 

execution  against,  28 

Fees  and  costs  of  jury,  23,  24 

if  less  than  100  dollars,  recover- 
able in  any  other  court,  63 

in  cases  of  certiorari,  70,  73 

amount  of,  86,  87, 

Jail  keeper  to  receive  defendant, 

Judgment  by  confession, 

scire  facias  to  revive, 

suit  on,  when  execution, 

docketed  in  common  pleas, 

Justice,  what  his  jurisdiction, 

confined  to  county, 

not  to  sit  on  appeal, 

to  send  transcript  and  bond, 

how  to  keep  docket, 

where  deposited, 

not  to  issue  blank  process, 

may  certify  docket  after  office 

expires  and  try  case, 

not  to  try  or  defend  suits, 

not  to  keep  tavern, 

Jury,  how  demanded,  and  venire, 

who  to  pay  costs  of, 

oaths  and  fines, 

on  appeal, 

Penalty  may  be  recovered, 


34 

21 

82 

30 

89  to  98 

1 

2 

53 

54 

56 

57  to  62 

5,6 

58, 106 
85 
84 
22 
23,  24 
25,26 
48 
65 


JUSTICES'  COURTS. 


421 


Plea  of  set  off, 

of  title  and  bond, 

Process,  how  to  be  tested,  signed,  &c. 

not  to  be  issued  in  blank, 

first  process,  what, 

Recognisance  on  a  warrant, 

if  defendant  does  not  appear, 

Reference,  rules  of, 
Set  off,  when  to  be  pleaded, 
Scire  facias  to  revive  judgment, 
State  of  demand,  when  to  be  tiled, 
Subpoena  into  other  counties, 
Summons,  how  issued  and  served,  8, 

against  corporations, 

Title,  plea  of,  and  bond,  40, 


10,  17 

Transcript  from  docket,  party  en 

titled  to, 

56 

■1<>.  42 

justice  to  certify  after  office 

exp 

res, 

68 

,  4,  UtT 

Trial  in  absence  of  defendant, 

'■), 

15 

5,  6 

in  presence  of  parties, 

18 

7 

adjournment  of. 

20 

14 

when  no  nonsuit. 

10 

15 

Warrant,  when  to  issue, 

11 

65 

proceedings  on, 

12, 

15 

10,17 

Witness,  oath  of, 

25 

82 

fined  for  not  appearing, 

26 

16 

deposition    if    infirm,   sick, 

or 

2 

about  to  go  out  of  state, 

70 

10,  107 

how  taken, 

80 

70 

commissions  to  examine, 

81 

42,  104 

*[See  Attachment.  Constables.  Executions.  Fees  and  Costs.  Forci- 
ble Entry  and  Detainer.  Imprisonment  for  Debt.  Judges.  Practice 
of  Law.     Taxes.     Timber.     Vagrants.     Vice  and  Immorality  .~\ 
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An  Act  constituting  courts  for  the  trial  of  small  causes.     Pievision — Approved 
April  10,  1840.     (11.  S.  229.) 

1.  Every  suit  of  a  civil  nature  at  law,  where  the  debt,  balance  or  other  matter  cx.O/ 
in  dispute  does  not  exceed,  exclusive  of  costs,  the  sum  or  value  of  one  hundred  i  c 
dollars,  shall  be  and  hereby  is  made  cognizable  before  any  justice  of  the  peace  of  ' 
any  county  in  this  state,  who  is  hereby  authorized  to  hold  a  court  within  such 
county,  to  hear,  try  and  determine  the  same  according  to  law,  although  the  cause 
of  action  did  not  arise  in  said  county  ;  which  court  shall  be  a  court  of  record  and 
vested  for  the  purposes  aforesaid,  with  all  such  power  as  is  usual  in  courts  of 
record  of  this  state :  Provided  always,  that  this  act  shall  not  extend  to  any 
action  of  replevin,  slander,  trespass  for  assault,  battery  or  imprisonment,  nor  to 
any  action  wherein  the  title  to  any  lands,  tenements,  hereditaments  or  other  real 
estate  shall  or  may  in  any  wise  come  in  question. 

2.  The  territorial  jurisdiction  of  every  justice  of  the  peace  under  this  act,  shall 
be  coextensive  with  the  limits  of  the  county  for  which  he  is  appointed  and  com- 
missioned ;  his  writs,  precepts  and  process  shall  run  in  and  through  such  county, 
and  he  may,  in  causes  pending  before  him,  award  writs  of  subpceua  for  witnesses 
into  other  counties  of  this  state. 

3.  The  constables  of  the  several  townships  in  such  county,  shall  be  the  minis- 
terial officers  of  the  said  court,  and  it  shall  be  the  duty  of  said  constables  to 
execute  within  the  county  all  precepts,  summons,  warrants,  writs  and  other 
process  issuing  out  of  the  said  court,  and  to  them  or  any  of  them  directed  and 
delivered,  and  make  return  thereof,  and  to  perform  all  matters,  acts  and  things 
appertaining  to  their  offices  aforesaid. 

4.  All  such  precepts,  summons,  warrants,  writs  and  other  process  shall  be 
tested  the  day  on  which  they  are  respectively  issued,  and  shall  be  signed  and 
sealed  by  the  justice  who  issued  the  same. 

5.  If  any  justice  of  the  peace  shall  sign  his  name  to  any  blank  summons  or 
warrant,  and  allow  any  constable  or  other  person  to  fill  up  the  blank  or  blanks 
in  the  said  process,  without  the  special  direction  of  the  said  justice,  and  in  his 
presence,  and  shall  afterwards  issue  the  said  process,  or  suffer  the  same  to  be 
served,  such  justice  shall  be  deemed  guilty  of  a  misbehavior  in  office,  and  on 
conviction  thereof,  shall  forfeit  and  pay  the  sum  of  fifty  dollars,  to  be  recovered 
by  action  of  debt,  by  any  person  who  shall  prosecute  for  the  same,  in  any  court 
having  jurisdiction  of  the  case,  one  half  for  the  use  of  the  person  prosecuting 
and  the  other  half  for  the  township  in  which  such  justice  shall  reside. 

6.  The  service  of  any  summons  or  warrant  which  shall  have  been  issued  by 
the  justice  as  aforesaid,  in  blank,  and  afterwards  tilled  up  by  the  constable  or 
other  person,  without  the  special  direction  of  the  justice,  as  aforesaid,  shall  be 
taken  and  considered  to  be  altogether  void,  and  any  judgment  or  other  proceed- 
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ing  afterwards  had  or  taken,  in  consequence  of  such  service,  or  founded  there- 
upon, shall  be  void  and  of  no  effect. 

7.  The  first  process  which  shall  be  issued  against  any  defendant,  by  virtue  of 
this  act,  shall  be  a  summons,  or  a  warrant  in  nature  of  a  capias  ad  respondendum, 
as  the  case  may  require,  but  the  plaintiff  may,  notwithstanding,  in  any  case  make 
use  of  the  former. 

8.  The  summons  to  cite  the  defendant  to  appear  before  the  said  justice,  shall 
specify  a  certain  place  and  time,  not  less  than  five,  nor  more  than  fifteen  days 
from  the  date  of  such  process,  and  shall  be  served  at  least  five  days  before  the 
time  of  appearance  mentioned  therein,  by  reading  the  same  to  the  defendant,  and 
delivering  to  him  a  copy  thereof,  when  required,  if  he  or  she  shall  be  found,  and 
if  not  found,  by  leaving  a  copy  thereof  at  his  or  her  house  or  place  of  abode,  in 
presence  of  some  free  person  of  the  family,  of  the  age  of  fourteen  years,  who  shall 
be  informed  of  the  contents  thereof;  and  the  constable  serving  such  summons 
*3Q9l  *sna^>  on  the  oath  of  his  office,  endorse  thereupon  the  time  and  manner 

"'J  he  executed  the  same,  and  sign  his  name  thereto.     (See  107.) 

9.  If  the  defendant  does  not  appear  at  the  time  and  place  expressed  in  such 
summons,  and  it  shall  appear  by  the  return  endorsed  thereon,  that  the  summons 
was  duly  served,  and  no  sufficient  reason  be  assigned  to  the  justice  why  the 
defendant  does  not  appear,  then  the  said  justice  may  proceed  to  hear  and  deter- 
mine the  cause,  in  the  absence  of  such  defendant. 

10.  The  process  which  shall  be  used  by  virtue  of  this  act,  in  cases  where  the 
defendants  are  freeholders,  and  residents  in  the  county  where  such  process  shall 
be  issued,  and  in  cases  wherein  the  defendants  cannot  be  held  to  bail,  shall  be  a 
summons.     (See  107.) 

1 1.  If  any  plaintiff,  his  attorney  or  agent,  shall  prove,  either  by  his  or  her  own 
oath  or  affirmation,  or  by  the  oath  or  affirmation  of  any  indifferent  person,  to  the 
satisfaction  of  the  justice,  that  if  the  process  be  by  summons  against  such  free- 
holder, the  plaintiff  will  be  iu  danger  of  losing  his  or  her  debt  or  demand,  or 
doth  really  believe  that  such  freeholder  will  abscond  or  depart,  or  remove  from 
the  county  wherein  he  or  she  resides,  before  the  return  day  of  such  summons, 
then  it  shall  be  the  duty  of  the  said  justice  to  issue  a  warrant  against  such  free- 
holder: Provided,  that  no  warrant  shall  be  issued  for  debt,  except  in  cases  of 
fraud. 

12.  The  warrant  commanding  the  defendant  to  be  arrested,  may,  under  this 
act,  be  used  in  all  cases  where  the  defendant  is  not  a  freeholder,  residing  in  such 
county,  and  can  by  law  be  held  to  bail,  and  shall  be  returnable  forthwith  after 
service  thereof;  and  the  constable  serving  said  warrant  shall,  according  to  the 
tenor  thereof,  forthwith  convey  the  said  defendant  before  the  justice  who  issued 
the  same,  who  shall  thereupon,  at  his  discretion,  either  cause  the  said  defendant 
to  enter  into  recognisance  in  the  manner  hereinafter  mentioned,  or  on  neglect  or 
refusal,  shall  command  the  said  constable  to  convey  the  said  defendant  to  the 
jail  of  the  county,  to  be  there  detained  in  custody  until  time  may  be  had  for 
the  hearing  or  trial  of  the  cause,  not  exceeding  three  days  from  the  time  of  the 
return  of  the  said  warrant,  or  such  justice  may  direct  the  said  constable  to  hold 
the  said  defendant  in  custody,  until  the  plaintiff  shall  be  notified  and  have  time 
to  appear  and  proceed  to  such  hearing  or  trial;  and  the  constable  who  served 
the  said  warrant  as  aforesaid,  shall,  on  the  oaih  of  his  office,  endorse  thereon 
the  execution  of  the  same  and  sign  his  name  thereto:  Provided  always,  that 
nothing  in  this  act  contained  shall  be  construed  to  prevent  the  constable  from 
discharging  from  arrest  any  person  arrested  either  on  mesne  process  or  process 
of  execution,  in  pursuance  of  the  act  entitled,  "An  act  abolishing  imprisonment 
on  civil  process  in  certain  cases:"  And  provided  also,  that  if  any  person  or 
persons  whatsoever,  shall  hereafter  be  arrested  by  virtue  of  such  warrant,  it 
shall  be  lawful  for  the  constable  who  served  the  same,  to  permit  the  defendant 
to  enter  into  bond  to  the  plaintiff,  with  a  good  and  sufficient  freeholder,  to  the 
amount  of  the  debt  or  damages  and  costs  endorsed  on  the  warrant,  for  his,  her 
or  their  appearance  on  the  day  and  hour  mentioned  in  the  bond,  not  more  than 
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eight  days  (excluding  Sundays)  from  the  service  of  the  warrant;  the  bond  to  be 
entered  into  by  the  defendant,  shall  be  in  the  form  and  to  the  effect  following, 
to  wit:  We,  A.  B.  and  C.  1).  do  hereby  acknowledge  ourselves  indebted  to  E.  P. 

in  the  sura  of to  be  paid  to  said  E.  F.  on  the  following  conditions:  that 

if  the  said  A.  B.  shall  be  and  appear  before one  of  the  justices  of  the 

peace  of on  the day  of at o'clock noon,  and 

answer  unto  the  complaint  of  the  said  E.  F.  then  this  bond  to  be  void,  or  else 
to  be  and  remain  in  full  force  and  virtue ;  in  witness  whereof  we  have  hereunto 

set  our  hands  and  seals,  the day  of  •  in  the  year  of  our  Lord  one 

thousand  eight  hundred  and  .     Sealed  and  delivered  in  the  presence 

of  G.  H.,  I.  K.  Signed  A.  B.  and  C.  D.  Which  bond  the  said  constable  is 
hereby  ordered  and  directed,  when  taken,  to  deliver  to  the  justice  on  the  return 
of  the  warrant,  to  be  by  him  filed  in  his  office,  to  and  for  the  use  of  the  plaintiff, 
for  which  service  the  constable  shall  be  entitled  to  twenty-five  cents  costs,  to  be 
paid  by  the  defendant,  and  not  recoverable  by  him  from  the  plaintiff.  And  in 
all  cases,  the  said  constable  shall  attend  at  the  said  justice's  *court,  on  r^oqo 
the  day  and  hour  mentioned  in  said  bond,  to  be  there  and  then  ready  to  ^ 
secure  and  take  into  his  custody  the  said  defendant;  and  if  the  said  justice  shall 
not  be  found  at  his  dwelling,  or  usual  place  of  holding  trials,  the  defendant  shall 
be  permitted  to  renew  his  bond,  with  sureties  as  aforesaid,  for  his  appearance  at 
some  future  day,  not  exceeding  ten. 

13.  The  said  justice  shall  enter  in  the  body  of  every  summons  or  warrant, 
the  sura  demanded  (and  endorse  the  same,  with  costs,  on  the  said  summons  or 
warrant),  which  he  shall  issue  by  virtue  of  this  act ;  and  if  the  defendant  think 
proper  to  pay  such  debt,  damages  or  demand,  with  costs,  so  entered  or  endorsed, 
without  any  further  proceedings  in  the  cause,  then  it  shall  be  lawful  for  the  con- 
stable to  receive  the  same,  and  his  receipt  shall  be  a  full  discharge  to  such 
defeudant  from  such  debt,  damages  or  demand  and  costs  aforesaid  ;  and  if  any 
constable  shall  not  pay  the  money  so  by  him  received  for  such  debt,  damages  or 
demand  to  the  justice  issuing  such  process,  or  to  the  plaintiff  in  the  said  pro- 
cess, or  his  legal  representative,  within  fifteen  days  after  he  shall  have  received 
the  same,  then  such  constable  shall  be  liable  to  pay  to  such  plaintiff  or  his  legal 
representative,  the  amount  of  the  said  debt,  damages  or  demand,  with  interest, 
to  be  recovered  by  action  of  debt,  with  double  costs.     (See  107.) 

14.  The  recognisance  directed  in  the  twelfth  section  of  this  act,  shall  be 
entered  into  by  the  defendant,  with  at  least  one  surety,  having  sufficient  freehold, 
and  residing  in  the  county,  to  the  plaintiff  in  the  said  action,  in  the  amount  of 
the  demand  specified  in  the  warrant,  according  to  the  effect  and  meaning  of  the 
following  form,  that  is  to  say  : 

county,  to  wit : 

Whereas  A.  B.  hath  been  arrested  and  is  now  in  custody,  by  virtue  of  a  war- 
rant issued  by  C.  D.  one  of  the  justices  of  the  peace  in  and  for  the  said  county, 

at  the  suit  of  E.  F.  in  an  action  of for  the  sum  of .     Now  be  it 

remembered,  that  on  the day  of in  the  year  of  our  Lord,  one 

thousand  eight  hundred  and  the  said  A.  B.  and  G.  H.,  of  the  county 

aforesaid,  personally  appeared  before  me  the  said  C.  D.  and  jointly  and  seve- 
rally acknowledged  themselves  to  owe  to  the  said  E.  F.  the  sum  of to 

be  made  and  levied  of  their  several  goods  and  chattels,  upon  condition,  that  if 

the  said  A.  B.  shall  not  appear  on  the day  of next,  before  the 

said  justice,  or  if  he  does  appear  and  is  condemned  in  the  said  action,  at  the 
suit  of  the  plaintiff,  that  he  shall  pay  the  costs  and  condemnation  money,  or  sur- 
render him  up  to  the  constable,  on  the  execution  to  be  thereafter  issued  against 
him,  on  the  day  judgment  shall  be  obtained,  and  if  he  fail  so  to  do,  that  he  the 
said  G.  H.  will  pay  the  said  costs  and  condemnation  money  for  him,  and  suffer 
judgment  to  be  entered  up  against  him  for  the  same. 

Acknowledged  the  day  and  year  last  above  said,  before  me  C.  D.  one  of  the 

justices  of  the  peace  in  and  for  the  said  county  of  .     And  every  justice 

of  the  peace  is  hereby  empowered  and  directed  to  take  such  recognisance,  which 
shall  remain  with  such  justice,  for' the  benefit  of  the  plaintiff  in  the  suit. 
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15.  If  the  defendant  does  not  appear  at  the  time  and  place  expressed  in  such 
recognisance,  and  no  sufficient  reason  shall  be  assigned  to  the  justice  why  the 
defendant  does  not  appear,  then  the  said  justice  may  proceed  to  hear  and  deter- 
mine the  cause,  in  the  absence  of  such  defendant. 

16.  The  plaintiff  in  such  suit  shall,  on  or  before  the  return  day  of  the  said 
summons,  or  on  the  return  of  the  warrant,  or  at  the  time  of  appearance  speci- 
fied in  the  recognisauce,  deliver,  or  cause  to  be  delivered,  to  the'  justice  before 
whom  the  action  is  to  be  tried,  a  copy  of  his  or  her  account  or  state  of  demand 
against  the  defendant,  and  in  default  thereof,  the  said  plaintiff  shall  be  non- 
suited, with  costs ;  and  if  the  defendant  have  any  account  or  demand  against 
the  plaintiff,  he  shall  be  permitted  to  discount  or  set  off  the  same  against  the 
account,  debt  or  demand  of  such  plaintiff;  but  such  copy  of  his  or  her  account, 
or  state  of  his  or  her  demand,  so  intended  to  be  set  off,  shall  be  delivered  to  the 
said  justice,  on  or  before  the  return  day  of  the  summons  ;  or  if  on  a  warrant, 
then  at  the  time  of  hearing  of  the  cause;  and  in  default  thereof  the  said  account 

or  demand  *shall  not  be  received  in  evidence  on  the  trial  of  the  said 
cause  ;  but  if  the  said  warrant  shall  not  have  been  executed  three  days 
prior  to  the  day  of  hearing,  then  the  said  defendant,  if  he  or  she  have  any 
account  or  demand  to  set  off,  and  will  enter  into  recognisance,  as  directed  by  the 
twelfth  section  of  this  act,  shall  be  allowed  further  time,  not  exceeding  three 
days,  to  deliver  to  the  said  justice  such  copy  of  his  or  her  account  or  state  of 
demand  as  aforesaid. 

17.  If  any  defendant  neglect  or  refuse  to  deliver  a  copy  of  his  or  her  account 
or  state  of  demand,  against  such  plaintiff,  he  or  she  shall  for  ever  thereafter  be 
precluded  from  having  or  maintaining  any  action  for  such  account  or  demand, 
or  from  setting  off  the  same  in  any  future  suit:  Provided  always,  that  where 
the  balance  found  to  be  due  to  such  defendant  exceeds  the  sum  of  one  hundred 
dollars,  then  the  said  defendant  shall  not  be  precluded  from  recovering  his  or 
her  account  or  demand  against  such  plaintiff,  in  any  other  court  of  record  having 
cognizance  of  the  same. 

18.  When  the  parties  in  any  suit  to  be  instituted  by  virtue  of  this  act,  shall 
appear  at  the  place  and  time  expressed  in  the  summons,  or  at  the  return  of  the 
warrant,  or  at  the  time  of  appearance  mentioned  in  the  recognisance,  the  said 
justice  shall  proceed  to  hear  or  examine  their  respective  allegations  and  proofs, 
unless  he  shall  think  it  proper  to  adjourn  the  trial. 

19.  In  cases  of  trial  by  jury,  there  shall  be  no  judgment  of  nonsuit  or  discon- 
tinuance after  the  merits  of  the  cause  on  either  side  are  submitted  to  the  jury, 
unless  by  the  consent  of  both  parties. 

20.  Any  justice  of  the  peace,  before  whom  a  suit  is  instituted  by  virtue  of  this 
act,  may,  to  prevent  fraud  or  surprise  on  either  side,  or  on  reasonable  cause 
being  assigned  by  or  in  behalf  of  either  party,  adjourn  the  trial  to  any  time  not 
exceeding  thirty  days  from  the  return  day  of  the  summons,  or,  if  the  process  be 
by  warrant,  from  the  time  when  the  same  was  returned,  or  from  the  time  of  ap- 
pearance mentioned  in  the  recognisance,  except  where  the  applicant  for  such 
adjournment  shall  make  oath  or  affirmation  that  he  cannot  safely  go  to  trial  for 
want  of  a  material  witness,  whom  he  shall  name,  being  absent  and  out  of  this 
state,  aud  then  such  justice  may  postpone  the  trial  to  any  time  not  exceeding 
three  months  from  the  return  day  of  the  summons :  Provided,  that  if  the  pro- 
cess is  by  warrant,  the  defendant  shall,  previous  to  such  adjournment,  if  required 
by  the  justice,  enter  into  recognisance  to  the  plaintiff,  as  in  and  by  this  act  is 
before  directed  :  Provided  also,  that  if  either  of  the  parties  to  a  suit,  hereafter 
brought  before  a  justice  of  the  peace,  cannot,  on  the  day  of  the  first  adjourn- 
ment, safely  go  to  trial  for  the  want  of  a  material  witness  in  the  cause,  whom  he 
shall  name,  and  thinks  he  can  produce  on  a  future  day,  and  shall  file  an  affidavit 
thereof  with  the  justice,  then  the  justice  may  adjourn  the  trial  to  any  future  day, 
not  less  than  five  nor  more  than  thirty  days  from  the  day  of  such  adjournment, 
on  payment  of  the  cost  by  the  party  who  makes  application  for  the  same. 
(See  107.) 
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21.  Where  parties  agree  to  enter,  without  process,  any  action  before  a  justice 
of  the  peace,  to  the  decision  of  which  he  is  competent,  if  process  had  been  exe- 
cuted, such  court  shall  proceed  thereon  to  final  jadgmenl  and  execution,  in  the 
same  manner  as  if  a  summons  or  warrant  had  been  issued  and  duly  served  ;  bat 
if  judgment  by  confession  shall  be  entered  against  the  defendant,  unless  an  affi- 
davit shall  first  be  made,  as  directed  in  the  fifth  and  sixth  sections  of  an  act 
entitled,  "An  act  directing  the  mode  of  entering  judgments  on  bonds  with  war- 
rants of  attorney  to  confess  judgments ;"  (which  affidavit  shall  be  filed  and  pre- 
served by  the  said  justice,)  such  judgment  shall  not  operate  or  have  any  effect 
against  any  person  or  persons  not  parties  in  said  action,  but  shall  be  binding 
and  have  its  full  effect,  so  far  as  relates  to  the  parties  in  the  suit  only. 

22.  In  every  action  which  shall  be  brought  before  any  justice  of  the  peace  by 
virtue  of  this  act,  it  shall  and  may  be  lawful  for  either  of  the  parties,  after  the 
defendant  has  appeared  or  put  in  his  plea  to  such  action,  and  before  the  said 
justice  has  proceeded  to  inquire  into  the  merits  of  the  cause,  to  demand  a  trial 
by  jury,  which  the  said  justice  is  hereby  required  to  grant,  and  thereupon  a 
venire  shall  be  issued  to  summon  a  jury  of  six  men,  and  no  more,  if  the  debt, 
demand  *or  matter  in  dispute  do  not  exceed  the  sum  of  fifty  dollars,  or  (-#005 
a  jury  of  twelve  men,  if  the  debt,  demand  or  matter  in  dispute  exceed  L 

the  sum  or  value  of  fifty  dollars,  being  citizens  of  this  state,  above  the  age  of 
twenty-one  years,  and  under  the  age  of  sixty-five  years,  and  freeholders  in  the 
couaty  where  the  said  cause  is  to  be  tried,  and  in  no  wise  akin  to  the  plaintiff  or 
defendant,  nor  interested  in  the  suit,  to  be  and  appear  before  the  said  justice  at 
such  time  and  place  as  shall  be  expressed  in  the  venire,  to  make  a  jury  for  the 
trial  of  the  action  between  the  parties  mentioned  therein  ;  and  the  constable 
shall,  at  the  return  of  the  said  venire,  return,  annexed  thereto,  a  panel,  contain- 
ing the  names  of  the  jurors  whom  he  shall  have  summoned  by  virtue  thereof; 
and  if  on  the  return  of  the  venire  it  shall  appear  that  one  or  more  of  the  jurors 
are  disqualified  to  serve  or  do  not  appear,  then  it  shall  be  lawful  for  the  con- 
stable who  served  the  same,  by  order  of  the  court,  immediately  to  summon 
others,  who  shall  serve  in  their  stead.     (See  Juries,  44.) 

23.  When  the  plaintiff,  in  an  action  of  debt,  shall  demand  a  jury  of  twelve 
men,  and  such  jury  shall  find  a  sum  in  favor  of  the  plaintiff,  not  exceeding  fifty 
dollars,  and  not  less  than  ten  dollars,  then  the  plaintiff  shall  pay  one  half  of  the 
costs  of  the  jury;  and  if  the  sum  found  by  such  jury  in  favor  of  the  plaintiff  be 
less  than  ten  dollars,  then  the  plaintiff  shall  pay  the  whole  costs  of  the  jury. 

24.  When  the  plaintiff,  in  an  action  of  debt,  shall  demand  a  jury  of  six  men, 
and  such  jury  shall  find  a  sum  in  favor  of  the  plaintiff,  under  ten  dollars,  the 
plaintiff  shall  pay  the  whole  costs  of  the  jury. 

25.  To  the  jurors  and  each  of  them  who  shall  be  returned  to  try  the  said  cause 
as  aforesaid,  the  said  justice  shall  administer  the  following  oath  or  affirmation  : 

You  do  swear  in  the  presence  of  Almighty  God  (or  do  affirm,  as  the  case  may 

require),  that  you  will  well  and  truly  try  the  matter  in  difference  between 

plaintiff,  and defendant,  and  a  true  verdict  give,  according  to  evidence. 

That  to  every  witness  produced  at  the  said  trial,  the  justice  shall  administer 
the  following  oath  or  affirmation : 

You  do  swear  in  the  presence  of  Almighty  God  (or  do  affirm,  as  the  case 
may  require),  that  the  evidence  you  shall  give  to  the  court  and  jury  in  this 

matter  in  difference  between  plaintiff,  and  — ■. defendant,  shall  be 

the  truth,  the  whole  truth,  and  nothing  but  the  truth. 

And  that  to  the  constable  who  shall  be  appointed  to  attend  the  jury,  the  said 
justice  shall  administer  the  following  oath  or  affirmation  : 

You  do  swear  in  the  presence  of  Almighty  God  (or  do  affirm,  as  the  case  may 
require),  that  you  will,  to  the  utmost  of  your  ability,  keep  every  person  sworn 
(or  affirmed)  on  this  jury,  together  in  some  private  or  convenient  place,  without 
meat  or  drink,  water  excepted,  that  you  will  not  suffer  any  person  to  speak  to 
them,  nor  speak  to  them  yourself,  except  by  order  of  the  court,  unless  it  be  to 
ask  them  whether  they  have  agreed  on  their  verdict,  until  they  have  agreed  on 
their  verdict. 
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26.  Every  person  summoned  as  a  juror,  or  subpoenaed  as  a  witness,  who  shall 
not  appear,  or  appearing,  shall  refuse  to  serve  or  give  evidence  in  any  such 
action,  shall  forfeit  and  pay  for  every  such  default  or  refusal,  unless  some  reason- 
able cause  be  assigned,  such  fine,  not  exceeding  twenty  dollars,  nor  less  than  one 
dollar,  as  the  said  justice  shall  think  proper  to  impose;  and  such  justice  is 
hereby  authorized  and  required  to  issue  an  execution,  directed  to  any  constable 
of  the  said  county,  to  levy  the  same  of  the  goods  and  chattels  of  the  offender, 
which  fine,  when  recovered,  shall  be  applied  by  the  said  justice  to  the  use  of  the 
said  county. 

27.  If  the  plaintiff,  other  than  executors  or  administrators,  in  any  such  action, 
shall  be  nonsuited,  or  shall  discontinue  or  withdraw  his  action,  without  the  con- 
sent of  the  defendant,  then  judgment  shall  be  given  against  such  plaintiff,  for 
the  costs  which  have  accrued,  or  if  such  plaintiff  shall  appear  to  owe,  or  be  in- 
debted to  the  defendant,  then  judgment  shall  be  given  against  him  for  the  debt 
or  damages,  and  costs,  as  the  case  may  require. 

28.  When  judgment  shall  be  given  against  the  plaintiff  or  defendant,  by  vir- 
tue of  this  act,  the  said  justice  shall  grant  execution  thereupon,  commanding  the 
constable  to  levy  and  make  the  debt  or  damages  and  costs,  of  the  goods  and 
*396l  c'iatte^s  *°f  tne  Party,  and  for  want  of  sufficient  goods  and  chattels 

-•  whereon  to  levy  and  make  the  same,  to  take  the  body  of  such  party,  and 
convey  him  to  the  jail  of  the  county:  Provided  always,  that  no  execution  shall 
issue  against  the  body  for  debt,  in  any  action,  or  on  any  judgment  founded  upon 
contract,  unless  in  cases  of  fraud,  nor  against  the  body  of  any  female:  And 
provided  also,  that  when  judgment  shall  be  obtained  against  executors  or  ad- 
ministrators, execution  shall  issue  thereon,  in  the  same  manner  as  it  is  issued 
against  them  in  the  other  courts  of  law  of  this  state. 

29.  If  any  defendant  shall  appear  at  the  return  of  the  summons  or  warrant, 
or  by  consent  without  process,  or  on  the  day  that  judgment  shall  be  rendered, 
and  procure  a  good  and  sufficient  freeholder,  resident  in  the  county,  to  join  with 
such  defendant  in  a  confession  of  judgment  to  the  adverse  party,  with  costs, 
then  if  the  judgment  shall  not  be  more  than  fifteen  dollars,  nor  less  than  five  dol- 
lars, no  execution  shall  issue  until  after  one  month  from  the  time  of  rendering 
such  judgment;  and  when  the  judgment  shall  exceed  fifteen,  and  not  exceed 
sixty  dollars,  no  execution  shall  issue  until  after  three  months  from  the  time  of 
rendering  such  judgment;  and  when  the  judgment  shall  exceed  sixty  dollars,  no 
execution  shall  issue  until  after  six  months  from  the  time  of  rendering  such 
judgment. 

30.  Where  a  suit  shall  be  brought  upon  any  judgment  recovered  before  a  jus- 
tice of  the  peace,  and  judgment  rendered  in  favor  of  the  plaintiff,  no  stay  of  ex- 
ecution shall  be  allowed  thereon :  Provided,  the  time  hereinbefore  limited,  for 
stay  of  execution  upon  such  sum,  shall  have  expired  since  the  date  of  the  first 
judgment,  and  if  not,  such  further  stay  of  execution  shall  be  allowed  as  with  the 
time  already  passed  since  the  date  of  the  first  judgment,  will  make  up  the  time 
allowed  for  stay  of  execution  on  such  sum,  as  is  directed  by  the  preceding  sec- 
tion of  this  act. 

31.  The  constable,  who,  by  virtue  of  such  execution,  levies  on  any  goods  and 
chattels,  shall  give  notice  by  advertisements,  signed  by  himself,  and  put  up  in 
three  of  the  most  public  places  in  the  township  where  they  were  taken,  of  the 
time  and  place  they  will  be  exposed  to  sale,  at  least  five  days  before  the  time 
appointed  for  selling  them,  and  therein  describe  the  goods  and  chattels  so  taken ; 
and  shall,  at  the  time  and  place  so  appointed,  expose  them  to  sale  by  public 
vendue,  and  strike  them  off  to  the  highest  bidder,  and  pay  the  money  thence 
arising  to  the  plaintiff,  or  in  case  of  his  absence  to  the  justice,  and  within  thirty 
days  from  the  time  he  shall  receive  the  execution,  make  return  to  the  justice  who 
issued  the  same,  of  the  proceedings  had  thereon,  and  the  said  justice  shall  make 
a  record  thereof. 

32.  In  all  cases  where  any  constable  shall,  by  virtue  of  any  writ  of  execution 
or  attachment,  issuing  out  of  this  court,  levy  on,  attach,  or  take  into  his  pos- 
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session,  any  goods  or  chattels,  which  shall  be  claimed,  by  notice  in  writing,  de- 
livered to  said  constable,  by  any  other  person  than  the  defendant,  he  shall  im- 
mediately, upon  such  claim,  delay  his  sale  of  the  same  for  the  space  often  days, 
that  the  said  claimant  may,  within  the  said  term,  apply  to  some  justice  of  the 
peace  within  or  near  the  township  where  such  goods  or  chattels  were  so  seized, 
for  a  venire  to  summon  a  jury  of  six  lawful  men  as  jurors,  to  try  the  right  of 
6uch  claimant  to  said  property;  and  it  shall  be  lawful  for  such  justice  of  the 
peace  to  issue  the  same,  and  direct  a  return  thereof  to  be  to  him  made,  and  to 
proceed  therein  as  in  other  cases  of  trial  by  jury,  but  the  claimant  shall,  in  all 
cases,  give  notice  in  writing  to  the  plaintiff  of  the  time  and  place  of  the  said 
trial;  but  if  the  said  claimant  shall  not,  within  ten  days,  apply  to  a  justice  and 
have  his  right  tried  as  aforesaid,  the  said  claim  shall  be  considered  abandoned, 
and  the  constable  shall  proceed  as  if  it  had  not  been  made. 

33.  The  verdict  of  such  jury  shall  protect  the  said  constable  from  any  action 
for  taking  and  seizing  such  property,  or  delivery  thereof  to  the  claimant ;  and 
if  the  said  property  shall  be  found  to  belong  to  the  said  claimant,  the  said  con- 
stable shall  proceed  no  further  with  the  same ;  but  if  it  shall  be  found  to  belong 
to  the  defendant,  he  shall  proceed  to  dispose  of  the  same,  as  is  directed  in  such 
process;  the  costs  attending  such  trial  shall  be  taxed  by  the  said  justice  as  in 
other  cases,  and  shall  be  paid  by  the  plaintiff  at  whose  suit  the  said  property 
was  taken  and  seized,  if  the  said  claimant  obtain  a  verdict  in  his  favor ;  and  by 
such  claimant,  if  *the  verdict  is  found  against  him:  Provided,  that  if  r^-oq-r 
the  plaintiff,  upon  notice  being  given  to  him  as  aforesaid,  shall  indem-  •- 
nify  the  constable  against  the  demand  of  the  claimant,  then  he  shall  suspend  any 
further  proceeding  therein,  and  proceed  to  sell. 

34.  For  want  of  goods  and  chattels  whereon  to  levy,  the  said  constable 
shall,  when  execution  is  issued  against  the  body,  according  to  the  tenor  of  the 
said  execution,  take  the  body  of  the  person  against  whom  the  said  execution  is 
issued,  and  convey  and  deliver  him  to  the  keeper  of  the  common  jail  of  the  county, 
who  is  hereby  commanded  to  keep  such  person  in  safe  custody,  in  the  common 
jail  aforesaid,  until  the  debt  or  damages,  with  costs,  be  fully  paid,  or  until  he  be 
thence  delivered  by  due  course  of  law;  and  the  said  constable  shall,  at  the  same 
time,  deliver  to  the  said  jailer  a  copy  of  said  execution,  aud  shall  take  said  jailer's 
receipt  upon  the  execution,  and  return  the  same  to  the  justice  who  issued  it,  who 
shall  make  a  record  thereof  in  his  docket ;  and  if  the  said  keeper  shall  suffer  such 
person  so  committed  to  his  custody,  to  go  or  to  be  at  large  out  of  the  said  jail, 
except  by  virtue  of  some  writ  of  habeas  corpus,  before  the  said  debt  or  damages, 
with  costs,  be  paid,  or  he  be  thence  delivered  by  a  due  course  of  law,  then  every 
such  going  or  Being  out  of  the  said  jail,  shall  be  an  escape,  for  which  the  sheriff 
shall  be  responsible  to  the  plaintiff,  to  the  amount  of  the  debt  or  damages  and 
costs,  for  which  such  person  shall  be  committed,  to  be  recovered  by  the  said 
plaintiff,  with  costs,  by  action  of  debt. 

35.  Every  execution  which  shall  or  may  be  issued  by  any  justice  of  the  peace, 
upou  any  judgment  rendered  in  pursuance  of  this  act,  shall  be  in  full  force  and 
operation  against  the  goods  and  chattels  levied  on  for  the  term  of  one  year  from 
the  time  of  issuing  the  same,  unless  sooner  satisfied;  and  all  executions  which 
shall  remain  unsatisfied  for  the  space  of  one  year  thereafter,  shall  be  null  and  void ; 
but  in  case  the  said  execution  shall  not  have  been  duly  paid  or  satisfied,  within 
one  year  after  the  issuing  thereof,  the  plaintiff  or  plaintiff's  shall  and  may  proceed 
by  scire  facias,  to  revive  the  judgment  and  obtain  execution  thereon,  with  costs, 
in  the  same  manner  as  he  or  they  might  or  could  do  by  law,  in  case  execution 
had  not  been  issued  upon  any  judgment  which  had  been  rendered  for  more  than 
one  year. 

36.  Upon  the  return  of  the  original  execution  unsatisfied,  the  justice  who 
issued  the  same  shall  have  power  and  authority  to  issue  an  alias  execution,  and 
upon  the  return  of  the  alias  unsatisfied,  the  said  justice  may  issue  a  pluries  exe- 
cution, which  said  writs  may  be  levied  on  the  goods  and  chattels  of  the  defendant, 
and  shall  be  made  returnable,  and  be  in  all  things  executed  in  like  manner  as 
the  original  execution. 
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3*7.  Where  one  or  more  executions,  issued  by  virtue  of  this  act,  shall  have  been 
levied  by  one  or  more  constables  upon  the  goods  and  chattels  of  any  defendant, 
the  said  executions  shall  have  and  obtain  priority  according  to  the  time  of  levying 
the  same,  and  all  surplus  moneys  arising  upon  any  sale  by  virtue  of  any  execu- 
tion, shall  be  paid  to  the  officer  or  person  holding  the  next  oldest  execution  which 
shall  have  been  levied  as  aforesaid,  until  all  executions  levied  upon  the  goods 
and  chattels  of  any  defendant,  at  the  time  of  the  sale  upon  the  first  execution,  be 
satisfied  or  so  far  satisfied  as  there  shall  be  proceeds  for  that  purpose,  according 
to  their  respective  seniority  as  aforesaid ;  and  in  case  two  or  more  executions, 
at  the  suit  of  different  plaintiffs,  shall  be  levied  at  the  same  time,  such  execution 
or  executions  shall  have  preference  according  to  the  time  when  they  were 
received,  which  shall  be  noted  on  each  execution  by  the  constable  at  the  time  of 
receiving  the  same ;  and  if  two  or  more  executions  shall  have  been  delivered  to 
a  constable  at  the  same  time,  against  the  same  defendant,  then  the  moneys 
arising  from  the  sale  under  or  by  virtue  of  the  said  executions,  or  either  of  them, 
shall,  if  not  sufficient  to  satisfy  both  or  all  of  them,  be  applied  towards  the  satis- 
faction of  the  several  executions  in  proportion  to  the  sums  due  on  them  respec- 
tively. 

38.  It  shall  be  the  duty  of  the  constable  to  whom  shall  be  delivered  any  exe- 
cution, issued  under  the  provisions  of  this  act,  to  take  an  inventory,  in  writing, 
of  such  and  so  much  of  the  property  of  the  defendant  as  he  means  and  intends 
*3981  t0  'eV^  *UP0U  '■>   which  inventory  and  levy,  and  the  actual  time  of  making 

-J  the  same,  shall  be  annexed  to  the  said  execution,  and  signed  by  the  said 
constable,  under  his  oath  of  office,  and  shall  at  all  times  be  received  as  evidence 
ofihe  levy,  and  of  the  time  of  making  the  same,  as  contemplated  by  this  act,  and 
that  the  property  so  levied  upon  shall  be  bound  from  the  time  of  such  levy,  and 
not  before. 

39.  If  the  constable  to  whom  any  execution  is  delivered  shall  not  perform  the 
duties,  or  any  of  them  prescribed  by  this  act,  respecting  such  execution,  such 
constable  shall  be  liable  to  pay  to  the  person  in  whose  favor  the  said  execution  is 
issued,  the  debt  or  damages  and  costs,  or  any  of  them,  mentioned  therein,  to  be 
recovered  by  action  of  debt  with  double  costs,  by  the  person  so  as  aforesaid 
injured  thereby;  and  when  any  constable  shall  have  in  his  hands  one  or  more 
executions,  and  not  have  performed  the  duty  required  of  him  bylaw  on  the  same, 
he  shall  be  liable  to  be  prosecuted  on  such  execution  or  executions,  separately 
or  jointly,  by  the  person  or  persons  in  whose  favor  said  execution  or  executions 
were  issued,  who  may  recover  as  aforesaid  in  an  action  of  debt  with  double  costs ; 
and  if  it  shall  appear  that  the  said  constable  has  received  the  money  or  any  part 
thereof,  on  any  execution  for  which  a  suit  shall  be  brought,  in  that  case  he  shall 
pay  to  the  plaintiff  treble  costs;  and  when  any  judgment  shall  be  had  against 
any  constable  for  any  delinquency  in  his  office,  execution  may  be  issued  immedi- 
ately against  him  for  debt  and  costs. 

40.  When,  in  any  action  to  be  brought  by  virtue  of  this  act,  the  defendant 
shall,  as  a  justification,  plead  title  to  any  real  estate  in  himself  or  another,  under 
whom  he  acted  or  entered,  such  defendant  shall  commit  the  said  plea  to  writing, 
and  having  signed  the  same  shall  deliver  such  plea  to  the  said  justice,  who  shall 
countersign  and  deliver  it  to  the  plaintiff;  and  thereupon  it  shall  and  may  be 
lawful  to  and  for  such  plaintiff  to  commence  and  prosecute  his  action  against 
such  defendant  in  the  supreme  court;  and  if  in  such  action  the  plaintiff  recover 
any  damages,  he  shall  be  entitled  to  and  recover  therewith  all  costs  of  suit. 
(See  104.) 

41.  On  every  trial  so  to  be  had  in  such  action  where  title  is  pleaded,  the  plea, 
so  as  aforesaid  signed  by  the  said  defendant,  shall  be  conclusive  evidence  that 
such  defendant  relied  on  title  by  way  of  justification. 

42.  The  justice,  to  whom  a  plea  of  justification  is  tendered  as  aforesaid,  shall, 
before  he  receives  such  plea,  require  and  obtain  from  the  defendant  a  bond,  with 
one  good  surety,  being  a  freeholder  in  the  said  county,  in  the  penalty  of  one 
hundred  dollars,  executed  to  the  plaintiff,  and  conditioned,  that  if  the  said  plain- 
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tiff  shall  commence  such  action  in  the  supreme  court,  within  three  months  there- 
after, the  said  defendant  will  appear  thereto,  within  twenty  days  after  the  writ  to 
be  thereupon  issued  against  him  shall  be  returned  served,  and  shall  pay  such 
costs  as  may  be  awarded  against  him  in  the  said  action ;  and  in  case  such  plea 
is  tendered  and  the  defendant  shall  not  forthwith  enter  into  such  bond  to  the 
plaintiff,  the  said  justice  shall  proceed  in  the  same  manner  as  if  such  plea  had 
not  been  tendered. 

43.  For  any  judgment  which  may  be  obtained  before  any  justice  of  the  peace, 
except  such  as  shall  have  been  given  by  default  or  by  confession,  or  in  the 
absence  of  the  defendant,  where  the  trial  did  not  take  place  in  his  presence,  or 
on  a  debt,  balance,  demand  or  other  matter  in  dispute,  not  exceeding  three 
dollars,  either  party  may  appeal  to  the  court  of  common  pleas  of  the  county,  to 
be  holden  next  after  the  rendering  of  such  judgment;  which  appeal  the  said 
justice  is  hereby  directed  to  grant,  on  the  following  and  no  other  terms,  that  is 
to  say :  the  party  demanding  such  appeal  shall  enter  into  bond  to  the  other 
party,  with  at  least  one  sufficient  surety,  being  a  freeholder  in  the  county,  and  in 
double  the  sum  for  which  such  judgment  was  given,  conditioned  that  the  appel- 
lant shall  appear  and  prosecute  the  said  appeal  in  the  said  court  of  common 
pleas,  shall  stand  to  and  abide  the  judgment  of  the  said  court,  and  pay  such 
further  costs  as  shall  be  taxed,  if  the  judgment  be  affirmed :  Provided  always, 
that  no  appeal  shall  be  granted  to  remove  a  judgment  rendered  upon  the  verdict 
of  a  jury,  or  on  the  report  of  referees,  unless  the  party  demanding  the  appeal 
shall,  at  the  time  of  filing  the  appeal  bond  with  the  justice,  also  file  with  him  an 
affidavit,  made  by  the  said  party,  before  any  justice  of  the  peace,  stating  thatthe 
said  appeal  is  not  intended  for  the  purpose  of  *delay,  and  that  he  verily  pj£nq 
believes  that  he  hath  a  just  and  legal  ground  of  appeal  upon  the  merits  "- 

of  the  case ;  which  said  affidavit  the  said  justice  shall  cause  to  be  sent  up  to  the 
court  to  which  the  appeal  is  taken,  with  the  other  papers  in  the  cause.  (See 
108.) 

44.  In  all  cases  of  appeal,  the  court  of  common  pleas,  to  which  such  appeal 
shall  be  taken,  upon  filing  of  the  appeal  bond  with  the  clerk  of  said  court,  shall, 
if  they  are  satisfied  with  the  legality  and  sufficiency  of  the  same,  have  power 
to  order  a  stay  of  the  execution  which  may  have  been  issued  by  the  justice,  until 
the  said  court  of  common  pleas  shall  make  some  further  order  thereon,  a  rule  to 
which  effect  shall  be  entered  in  the  minutes  of  the  said  court,  and  a  copy  thereof, 
certified  by  the  clerk,  shall  be  served  on  the  constable  in  whose  hands  the  execu- 
tion may  be.     (See  99.) 

45.  The  several  courts  of  common  pleas  in  and  for  the  respective  counties  of 
this  state,  shall  have  cognizance  of  and  hear  and  determine  all  such  appeals  in  a 
summary  way,  and  give  judgment  and  award  execution  thereon  with  costs,  either 
on  the  affirmance  or  reversal  of  the  judgment  so  appealed  from  ;  but  the  same 
and  no  other  documents,  proofs  and  witnesses  shall  be  produced  and  examined  in 
the  said  court  of  commou  pleas,  as  had  been  previously  produced  and  examined 
in  the  court  below,  except  where  the  justice  shall  have  admitted  illegal  or  rejected 
legal  evidence,  and  then  such  court  of  common  pleas,  on  the  hearing  of  the  said 
appeal,  shall  reject  such  illegal  evidence  so  admitted,  and  admit  such  legal  evi- 
dence so  rejected  by  the  said  justice. 

46.  Provided  always,  that  if  the  parties  to  the  said  appeal,  or  either  of  them, 
shall,  at  the  term  to  which  said  appeal  is  made,  file  an  affidavit  with  the  clerk  of 
the  court  to  which  such  appeal  shall  be  made,  stating  that  he  hath  newly  dis- 
covered evidence,  and  setting  forth  the  substance  of  the  same  and  the  names  of 
witnesses  to  be  examined,  the  said  court  of  common  pleas  shall,  upon  the  trial 
of  the  said  appeal,  admit  the  said  newly  discovered  evidence  :  Provided,  the  same 
shall  be  otherwise  legal  and  proper. 

47.  The  court  of  common  pleas  may  permit  the  appellant  to  substitute  a  new 
appeal  bond,  in  the  place  of  the  appeal  bond  filed  and  sent  up  by  the  justice : 
Provided,  that  no  delay  in  the  trial  of  the  said  appeal  shall  be  occasioned 
thereby. 
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48.  Every  appeal  from  the  judgment  of  any  justice  of  the  peace,  founded  on 
the  verdict  of  a  jury,  shall  be  heard  and  determined  by  the  court,  to  whom  such 
appeal  is  or  shall  be  made,  as  in  other  cases ;  unless  either  of  the  parties  to  the 
said  appeal  shall  demand  a  trial  by  jury,  in  which  case  the  sheriff  shall  return  a 
jury,  either  immediately  or  at  such  future  time  as  the  said  court  shall  direct,  and 
that  by  order  of  the  court  and  without  writ. 

49.  When  judgment  shall  have  been  rendered  upon  the  verdict  of  a  jury, 
the  court  of  common  pleas,  to  which  such  appeal  shall  be  made,  shall,  before 
they  proceed  to  hear  and  determine  the  same,  amend  the  process,  proceeding, 
verdict  and  judgment,  in  all  things  which  by  the  act  entitled,  "An  act  respect- 
ing amendments  and  jeofails,"  are  amendable  on  writs  of  error,  after  verdict  in 
other  courts,  and  if  it  should  be  inconvenient  actually  to  make  such  amend- 
ments, then  everything  so  amendable,  shall  be  taken  and  considered  as  amended, 
and  proceeding  shall  be  had  thereupon,  as  if  the  same  had  been  actually  done. 
(See  105.) 

50.  If  such  judgment  shall  have  been  rendered  upon  the  report  of  referees, 
the  court  of  common  pleas  to  which  such  appeal  shall  be  made,  shall  have  power 
to  inquire  into  such  report  of  referees,  and  the  judgment  thereupon,  and  either 
to  affirm  or  set  aside  the  same  for  the  same  causes  and  upon  the  same  principles 
as  reports  of  referees  are  set  aside  in  such  court  in  other  cases,  and  to  award  a 
trial  before  themselves,  if  need  be,  in  the  same  manner  as  is  directed  in  other 
cases. 

51.  The  provisions  of  the  nineteenth  section  of  this  act,  shall  apply  as  well  to 
causes  on  appeal  before  the  court  of  common  pleas  as  to  causes  pending  before 
the  justice. 

52.  After  the  trial  of  an  appeal  in  the  court  of  common  pleas,  no  new  trial 
shall  be  granted  by  the  said  court. 

53.  No  justice  of  the  peace,  who  heard  and  determined  the  said  cause,  shall 
sit  as  a  judge  of  any  of  the  courts  of  common  pleas,  on  the  hearing  and  deter- 
mining of  the  same  cause  on  appeal,  or  give  any  opinion  thereon. 

*innl  *^'  f^^ie  Just^ce  wno  grants  an  appeal  as  aforesaid,  shall  send  a  tran- 
J  script  of  the  proceedings  and  judgment  in  the  said  cause,  under  his  hand 
and  seal,  together  with  the  bond  aforesaid,  to  the  clerk  of  the  court  of  common 
pleas  to  which  such  appeal  is  made,  on  or  before  the  first  day  of  the  court  next 
ensuing  such  appeal. 

55.  In  every  suit  to  be  instituted  before  any  justice  of  the  peace,  by  virtue  of 
this  act,  and  in  every  appeal  to  be  made  before  any  court  of  common  pleas,  it 
shall  and  may  be  lawful  for  such  justice  of  the  peace,  or  court  of  common  pleas, 
as  the  case  may  be,  with  the  assent  and  at  the  request  of  the  parties,  to  enter 
rules  of  reference  of  the  matters  in  difference,  to  such  persons  as  shall  be  nomi- 
nated and  agreed  upon  by  and  between  the  parties ;  and  the  reference  so  made, 
shall  and  may  be  conducted  in  the  same  manner  in  all  respects,  as  directed  in 
the  case  of  references  by  rule  of  court,  in  and  by  the  act  entitled,  "An  act  for 
regulating  references,  and  determining  controversies  by  arbitration  ;"  and  the 
report  of  the  said  referees,  or  the  major  part  of  them,  whether  in  favor  of  the 
plaintiff  or  defendant,  appellant  or  appellee,  shall  be  final  and  conclusive  to  the 
parties,  judgment  shall  be  entered  thereon  with  costs,  and  execution  issued 
accordingly. 

56.  It  shall  be  the  duty  of  every  justice  of  the  peace,  before  whom  any  suit 
shall  be  instituted,  to  enter  in  a  book  to  be  kept  for  the  purpose,  the  names  of 
the  plaintiff  and  defendant,  the  style  and  nature  of  the  action,  the  sum  demanded, 
the  time  of  issuing  process,  and  when  returnable,  the  return  made  thereto  by  the 
constable,  when  the  copy  of  the  account  or  state  of  the  demand  was  delivered  by 
the  parties,  or  either  of  them,  the  time  of  taking  the  recognisance,  the  adjourn- 
ment, the  rule  of  reference,  and  report  of  referees,  the  jury,  when  and  by  whom 
demanded,  the  venire,  when  issued  and  how  returned,  the  time  of  trial,  and 
names  of  the  jurors  and  witnesses,  the  admission  of  evidence  objected  to,  and  the 
rejection  of  evidence  offered,  the  verdict  and  judgment  and  when  given,  the  exe- 
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cution  or  executions,  when  issued,  the  endorsement  thereon,  and  how  returned* 
by  the  constable,  the  appeal,  when  and  by  whom  demanded,  and  all  the  proceed- 
ings before  him  had,  touching  the  said  suit :  And  further,  it  shall  be  the  duty 
of  such  justice  to  grant  to  either  party,  when  required,  a  certified  copy  of  such 
proceedings.     (See  109.) 

57.  The  book  in  which  such  proceedings  shall  be  entered  by  any  justice  of 
the  peace,  shall,  within  one  year  after  the  death  of  the  said  justice,  be  deposited 
in  the  office  of  the  clerk  of  the  county  wherein  the  said  justice  resided,  and  held 
his  commission,  to  be  there  kept  as  a  public  record ;  and  if  the  executors  or 
administrators  of  such  deceased  justice  shall  neglect  or  refuse  to  deliver  the  said 
book,  at  the  expiration  of  the  said  term  of  one  year,  to  the  said  clerk  as  aforesaid, 
he,  she,  or  they,  so  refusing  or  neglecting,  shall  forfeit  and  pay  the  sum  of  sixty 
dollars,  to  be  recovered  by  action  of  debt,  with  costs,  in  any  court  having  cog- 
nizance of  the  same,  and  paid,  when  recovered,  to  the  collector  of  the  county, 
for  the  use  of  the  county,  who  is  hereby  authorized  and  required  to  prosecute 
for  the  same. 

58.  Every  justice  of  the  peace,  whose  term  of  office  has  expired,  or  may  here- 
after expire,  or  who  has  resigned,  or  may  hereafter  resign,  shall  and  may,  when 
required  so  to  do,  make  out  transcripts  from  his  docket  or  dockets,  under  his 
hand  and  seal,  and  certify  them  as  late  justice  of  the  peace ;  which  said  tran- 
scripts so  certified,  shall  be  used  as  evidence  in  all  courts  of  law  and  equity  in 
this  state,  and  have  the  same  force  and  effect,  and  be  liable  to  the  like  legal 
objections,  as  though  the  said  justice  was  still  in  commission.     (See  106). 

59.  If  any  justice  of  the  peace  shall  be  hereafter  removed  from  his  office  by 
impeachment,  the  docket  or  dockets  of  the  said  justice  shall  be  forthwith  deposited 
in  the  clerk's  office  of  the  county  in  which  he  resides  at  the  time  of  such  impeach- 
ment, there  to  be  kept  as  a  public  record. 

60.  If  any  justice  of  the  peace,  either  before  or  after  the  expiration  of  his 
term  of  office,  shall  be  about  to  remove  from  the  county  in  which  he  was  com- 
missioned, it  shall  be  his  duty  to  deposit  his  docket  or  dockets  in  the  clerk's 
office  of  said  county,  prior  to  his  removal  therefrom,  there  to  be  kept  as  a  public 
record. 

61.  Every  justice  of  the  peace  and  his  legal  representatives  shall  and  may  at 
all  times  after  the  said  docket  or  dockets  are  deposited  as  aforesaid,  have  free 
*access  to  the  same  without  payment  of  any  fees  to  the  clerk  therefor,  to  r#inl 
enable  them  to  recover  any  costs  which  may  be  due  the  said  justice  '- 
thereon. 

62.  If  any  justice  of  the  peace  shall  neglect  or  refuse  to  deposit  his  docket  or 
dockets  in  the  clerk's  office,  at  the  time  and  in  the  manner  by  this  act  directed, 
he  shall  forfeit  and  pay  the  sum  of  fifty  dollars,  to  be  recovered  by  action  of  debt, 
with  costs,  in  any  court  of  competent  jurisdiction,  and  to  be  paid,  when  recovered, 
to  the  collector  of  the  county,  for  the  use  of  the  county;  which  suit  shall  be 
brought  by  the  county  collector,  for  the  use  of  the  county. 

63.  If  any  person  shall  institute  a  suit  for  any  debt  or  demand  made  cogni- 
zable before  a  justice  of  the  peace,  in  any  other  court  than  a  court  for  the  trial 
of  small  causes,  and  obtain  a  judgment  thereon  for  any  sum  which,  without  cost, 
shall  not  exceed  one  hundred  dollars,  then  such  person  shall  not  recover  or  have 
any  costs  in  said  suit,  unless  before  the  commencement  of  the  suit  he  shall  have 
taken  an  oath  or  affirmation  before  a  justice  of  the  peace,  and  filed  the  same  in 
the  clerk's  office  of  the  court  in  which  such  suit  was  instituted,  stating,  that  he 
believes  that  the  sum  due,  or  the  damages  sustained,  exceed  one  hundred  dollars, 
and  then  if  he  recover  any  sum  whatever,  the  defendant  shall  be  liable  to  pay 
costs. 

64.  Whenever  any  bond,  bill,  note  or  other  contract  in  writing,  for  the  pay- 
ment of  any  sura  of  money  above  one  hundred  dollars,  shall  by  a  bona  fide  pay- 
ment of  part  of  the  consideration  money,  the  receipt  whereof  shall  be  endorsed 
thereon,  or  by  set  off,  be  reduced  to  the  sum  of  one  hundred  dollars  or  under, 
then  the  balance  due  on  such  deed  or  contract  shall  be  considered  the  real  debt, 
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•without  regard  to  any  kind  of  penalty  expressed  therein,  and  shall  be  recover- 
able before  a  justice  of  the  peace,  in  the  same  manner  as  any  other  debt  or 
demand  of  one  hundred  dollars,  or  under,  is  made  recoverable  by  virtue  of  this 
act. 

65.  Every  sum  of  money,  or  penalty,  not  exceeding  one  hundred  dollars,  to  be 
sued  for  and  recovered  by  virtue  of  any  law  of  this  state,  in  any  court  of  record, 
or  in  any  court  having  cognizance  thereof,  shall  be  and  hereby  is  made  cognizable 
before  any  justice  of  the  peace,  in  manner  aforesaid. 

66.  No  judgment,  order  or  proceeding,  to  be  had  or  made  by  virtue  of  this  act, 
shall  be  removed  by  writ  of  error,  but  by  certiorari  only. 

67.  No  judgment,  hereafter  to  be  rendered,  in  any  court  for  the  trial  of  small 
causes,  from  which  an  appeal  is  given  to  the  court  of  common  pleas  by  this  act, 
shall  be  removed  into  the  supreme  court  or  circuit  court  by  certiorari  or  other- 
wise for  the  correction  of  any  supposed  error  therein;  but  the  party  thinking 
himself  aggrieved,  shall  have  relief  upon  the  appeal  only,  and  that  both  as  to 
matter  of  law  and  matter  of  fact. 

68.  No  justice  of  the  supreme  court  shall  grant  or  allow  any  certiorari  to 
move  any  judgment,  order  or  proceeding,  to  be  had  by  virtue  of  this  act,  unless 
the  party  applying  for  such  certiorari  shall  present  to  the  said  justice  the  reasons 
therefor,  drawn  up  in  writing  and  subscribed  by  himself  or  some  attorney  at  law, 
and  the  same  be  deemed  by  the  said  justice  to  contain  a  probable  cause  for  allow- 
ing such  certiorari ;  and  also,  unless  such  applicant  shall  enter  into  bond  to  the 
other  party  in  the  sum  of  one  hundred  and  fifty  dollars,  with  one  or  more  good 
surety  or  sureties,  conditioned,  that  such  applicant  shall  prosecute  the  said  cer- 
tiorari in  the  supreme  court,  shall  pay  the  sum  recovered  in  the  court  below,  with 
interest  and  costs,  if  the  judgment  be  affirmed,  and  shall,  in  all  things,  stand  to 
and  abide  the  judgment  of  the  said  supreme  court  respecting  the  judgment,  order 
or  proceeding  given  or  made  by  the  court  below;  which  said  bond  shall  likewise 
be  tendered  to  the  justice  granting  such  certiorari,  to  be  by  him  filed  with  the 
clerk  of  the  supreme  court,  for  the  benefit  of  the  obligee  therein  named,  and  on 
failure  thereof  no  certiorari  shall  be  allowed. 

69.  Such  certiorari  shall  be  determined  and  adjudicated  upon  by  the  supreme 
court,  at  the  first  term  after  due  return  thereof  shall  be  made,  or  be  dismissed 
with  costs,  unless  the  said  court  shall  think  proper  to  adjourn  the  same  till  the 
next  term  for  further  argument  and  advisement. 

70.  If  any  judgment,  to  be  given  by  virtue  of  this  act,  shall,  on  removal  by 
certiorari,  be  affirmed  by  the  supreme  court,  the  plaintiff  in  certiorari  shall  pay 
*409l  *°  *kne  defendant  all  costs  arising  on  such  suit  in  the  said  supreme  court 

-■  for  which  the  party  entitled  to  such  costs  may  have  execution,  to  be  issued 
out  of  the  supreme  court,  against  the  body  or  goods  and  chattels  of  the  adverse 
party;  but  if  such  judgment  be  reversed,  then  the  plaintiff  in  certiorari  shall  not 
be  entitled  to  any  costs. 

71.  The  provisions  of  the  last  three  preceding  sections  of  this  act  shall  extend 
to  the  circuit  courts  in  the  several  counties  of  this  state. 

72.  No  judgment  of  any  justice  of  the  peace,  removed  by  certiorari  before  the 
supreme  court  or  circuit  court,  shall  be  reversed  in  the  whole  on  account  of  any 
error  or  mistake  made  by  the  justice  by  whom  such  judgment  may  have  been 
rendered,  in  the  entering,  calculating  or  awarding  of  the  costs  of  suit,  but  such 
judgment  shall  only  be  reversed  so  far  as  respects  the  said  error  or  mistake  ; 
which  error  or  mistake  the  court  are  hereby  empowered  to  correct. 

73.  In  case  any  judgment  be  so  affirmed  in  part  and  reversed  in  part,  neither 
party  shall  pay  costs  in  certiorari  to  the  other. 

74.  It  shall  not  be  lawful  for  the  supreme  court  or  circuit  court  to  reverse 
any  judgment  of  any  court  for  the  trial  of  small  causes,  for  any  irregularity  in 
the  proceedings  of  such  court,  unless  such  irregularity  tends  to  defeat  or  im- 
pair the  substantial  right  or  interest  of  the  party  in  certiorari  praying  such 
reversal. 

75.  All  attorneys  at  law  shall,  for  any  debt,  demand  or  damages,  be  liable  to 
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be  sued  before  any  justice  of  the  peace  by  virtue  of  this  act,  in  like  manner  or 
form  of  action  as  other  citizens  of  this  state  not  being  attorneys  are  liable  to  be 
sued  before  such  justice,  any  plea  of  privilege  or  exemption  to  the  contrary  not- 
withstanding. 

76.  Any  body  politic  or  corporate  in  this  state  shall  and  may  be  liable  to  be 
sued  in  the  court  for  the  trial  of  small  causes  by  summons,  which  may  be  served 
on  the  president,  cashier  or  clerk  of  said  corporation,  if  found,  and  if  not  found, 
on  any  of  the  directors  or  managers  of  the  said  corporation,  in  such  manner  as 
is  by  law  required  for  serving  a  summons. 

77.  If  judgment  shall  be  given  against  any  body  politic  or  corporate  by  virtue 
of  this  act,  the  justice  shall  grant  execution  thereupon  against  the  goods  and 
chattels  of  such  body  politic  or  corporate,  which  may  be  levied  on  and  sold 
according  to  law. 

78.  All  suits  brought  or  commenced  before  any  justice  of  the  peace  in  this 
state,  on  any  bond  or  other  specialty,  note  of  hand,  bill  of  exchange,  book  ac- 
count or  any  other  demand  founded  on  simple  contract  for  the  payment  of  money 
only,  shall  be  in  the  name  and  style  of  actions  of  debt,  any  law,  usage  or  custom 
to  the  contrary  notwithstanding. 

79.  If  a  material  witness  in  an  action  instituted  in  said  court  be  in  the  state. 
but  is  ancient  or  very  infirm,  or  is  sick,  or  is  bound  on  a  voyage,  or  is  about  to 
go  out  of  the  state,  the  deposition  of  such  witness  may,  at  the  option  of  either 
party,  be  taken  before  a  justice  of  the  peace :  Provided,  the  person  at  whose 
request  the  deposition  is  to  be  taken,  shall  cause  notice  to  be  given  to  the  ad- 
verse party  of  the  time  and  place,  and  before  whom  the  deposition  shall  be  taken, 
immediately,  or  at  such  short  day  as  the  cause  in  the  opinion  of  the  said  justice 
may  require,  to  attend  and  be  present  at  the  taking  thereof,  and  to  put  questions 
and  cross-examine,  if  he  shall  think  fit ;  and  a  deposition  so  taken  and  offered 
in  evidence,  shall  be  subject  to  the  same  rules  and  exceptions  that  the  witness 
would  be,  if  personally  present. 

80.  Every  person  deposing  as  last  aforesaid,  shall  be  carefully  examined  and 
cautioned,  and  sworn  or  affirmed  to  testify  the  whole  truth,  and  shall  subscribe 
the  testimony  by  him  or  her  given  after  the  same  shall  be  reduced  to  writing, 
which  shall  be  done  only  by  the  magistrate  taking  the  deposition,  or  by  the  de- 
ponent in  his  presence,  and  the  deposition  so  taken  shall  be  retained  by  such 
magistrate  until  he  deliver  the  same,  with  his  own  hand,  into  the  court  for  which 
it  was  taken,  or  shall  be  by  him,  the  said  magistrate,  sealed  up,  directed  and 
transmitted  to  such  court,  and  remain  under  his  seal  until  opened  in  court,  and 
when  so  opened  the  same  shall  be  deposited  in  the  office  of  the  justice  before 
whom  the  action  shall  be  *brought,  there  to  remain  of  record,  and  that  r*  i  no 
either  of  the  parties  in  the  said  action  or  suit,  may  at  his  or  her  cost  and  ^ 
charges,  take  copies  of  such  deposition  as  soon  as  it  is  deposited  in  the  office  as 
aforesaid. 

81.  The  provisions  of  the  first,  second,  third  and  fourth  sections  of  an  act 
entitled,  "An  act  authorizing  commissions  and  the  taking  of  depositions,"  so 
far  as  the  same  can  be  applied,  be  and  they  are  hereby  extended  to  the  courts 
for  the  trial  of  small  causes. 

82.  It  shall  be  the  duty  of  the  justice  by  whom  any  judgment  shall  have  been 
rendered,  and  which  shall  have  remained  unsatisfied  more  than  one  year  from  its 
date,  on  application  of  the  person  in  whose  favor  said  judgment  was  rendered, 
his  agent  or  attorney,  to  grant  writs  of  scire  facias  to  revive  said  judgment, 
directed  to  a  constable,  commanding  the  defendant  to  come  before  him  at  the 
time  and  place  mentioned  in  the  writ,  not  less  than  five  nor  more  than  fifteen 
days  from  the  date  thereof,  which  writ  shall  be  served  at  least  five  days  before 
the  time  of  appearance  mentioned  therein,  by  reading  the  same  to  defendant, 
and  delivering  to  him  or  her  a  copy  thereof  when  required,  if  he  or  she  shall  be 
found,  and  if  not  found,  by  leaving  a  copy  thereof  at  his  or  her  house,  or  place 
of  abode,  in  presence  of  some  free  person  of  the  family,  of  the  age  of  fourteen 
years,  who  shall  be  informed  of  the  contents  thereof. 

28 
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83.  And  whereas,  creditors  may,  in  particular  cases,  be  unable,  in  conse- 
quence of  this  act,  to  recover  their  just  demands  from  persons  who  have  real 
estates,  but  are  possessed  of  no  goods  or  chattels,  or  to  a  small  and  inadequate 
value ;  for  remedy  whereof — be  it  enacted,  that  if  any  creditor  shall,  before  any 
justice  of  the  peace,  declare  on  oath  or  affirmation,  to  be  filed  in  the  clerk's  office 
at  the  time  of  sealing  the  process,  that  he  believes  the  debtor  is  not  possessed  of 
goods  and  chattels  sufficient  to  satisfy  his  demands,  then  such  creditor  may 
prosecute  an  action  for  the  same  in  the  court  of  common  pleas,  and  if  he  obtain 
judgment  thereon,  the  said  court  shall  adjudge  the  defendant  to  pay  the  costs  of 
such  suit. 

84.  It  shall  not  be  lawful  for  the  court  of  common  pleas  or  any  other  court  or 
municipal  authority  having  power  to  grant  license  to  keep  an  inn  and  tavern  in 
any  of  the  counties,  cities  or  towns  corporate  within  this  state,  to  grant  a  license 
to  any  person  to  keep  an  inn  and  tavern,  who  shall  be  at  the  same  time  a  justice 
of  the  peace,  or  in  virtue  of  his  office  exercising  the  powers  of  a  justice  of  the 
peace  ;  and  if  any  person  shall  be  appointed  a  justice  of  the  peace,  or  an  officer 
with  the  power  of  a  justice  of  the  peace,  in  any  of  the  counties,  cities  or  towns 
corporate  within  this  state,  during  the  time  that  he  holds  a  license  to  keep  an 
inn  and  tavern,  and  accept  of  the  said  office,  such  license  shall  from  thenceforth 
be  absolutely  void. 

85.  Xo  judge,  justice  of  the  peace  or  constable  shall  appear  and  prosecute  or 
defend  in  any  action  before  any  justice  of  the  peace,  unless  such  judge,  justice  or 
constable  shall  be  one  of  the  parties  on  record  in  the  cause;  and  any  judge,  jus- 
tice or  constable  who  shall  offend  against  the  provisions  of  this  section,  shall  for- 
feit the  sum  of  fifty  dollars,  to  be  recovered  by  action  of  debt  with  costs  of  suit, 
in  any  court  having  cognizance  thereof,  by  and  for  the  use  of  any  person  who 
shall  prosecute  for  the  same  ;  and  such  suit  shall  be  commenced  within  six  months 
after  the  offence  shall  have  been  committed  :  Provided,  that  nothing  herein  con- 
tained shall  prevent  a  judge  or  justice  from  transacting  the  general  concerns  of 
a  person  who  is  absent  and  resident  without  this  state. 

86.  In  all  actions  which  may  be  brought  by  virtue  of  this  act,  the  following 
and  no  other  fees  shall  be  allowed,  (see  108,  109,  110,  111) : 
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Justices. 

Summons,  (15)  12i  cents. 

Warrant,  (15)  12^  cents. 

Entering  each  suit,  -  10    cents. 

"Recognisance,  (15)  12^  cents. 

Entering  every  nonsuit,  10    cents. 

Entering  discontinuance,  4    cents. 

Tenire  facias,  (15)  12^  cents. 

*  Administering  every  oath  or  affirmation,  5    cents. 

Subpoena  for  every  witness,  7  cents. 
Swearing  the  jury,  20  cents. 
Entry  of  every  verdict,  4  cents. 
Entry  of  every  rule  of  reference,  (15)  12j  cents. 
Every  copy  thereof,  (15)  12 J  cents. 
Entry  of  every  judgment,  10  cents. 
Every  execution,  (15)  12^  cents. 
Recording  return  of  execution,  9  cents. 
Drawing,  signing  and  sealing  return  to  certiorari,  20  cents. 
Copy  of  proceedings  when  demanded  by  either  party,  25  cents. 
Scire  facias,  (15)  12^  cents. 
Every  adjournment,  10  cents. 
Each  deposition  taken  under  the  seventy-ninth  and  eightieth  sec- 
tions of  this  act,  $1  00 
Every  affidavit,  (15)  12|  cents. 

^^ 

/  <J 


20 

cents. 

45 

cents. 

30 

cents. 

25 

cents. 

30 

cents. 

60 

cents. 

25 

cents. 

50 

cents. 

25 

cents. 

25 

cents. 
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Issuing  a  commission  under  the  eighty-first  section  of  this  act,  to 
be  paid  by  the  party  applying,  $1  00 

Recording  return  of  said  commission,  (15)  12^  cents. 

(See  88.) 

Constables. 

Serving  every  summons  on  one  defendant  (see  111),  40    cents. 

And  for  service  thereof  on  every  additional  defendant  in  the  same 

summons, 
Serving  every  warrant,  against  one  or  more  persons,  for  each  person, 
Serving  every  scire  facias,  against  one  or  more  persons,  for  each  person,  30 
Serving  every  subpoena, 
Summoning  every  jury  of  six  men, 
Summoning  every  jury  of  twelve  men, 
Attending  jury  until  agreed  on  their  verdict, 
Serving  every  execution, 

In  addition  to  which,  two  cents  on  each  dollar  secured  to  the  plaintiff. 
Advertising  property  under  execution, 
Selling  property  under  execution, 

(See  88.) 
For  every  copy  of  the  execution  delivered  to  jailer,  (15)  12^  cents. 

Jurors. 
For  all  causes  tried,  (15)  12i  cents  a  man. 

When  summoned  to  attend,  and  cause  not  tried,  6^  cents  a  man. 

Witn  esses. 

For  their  services  under  the  seventy-ninth  and  eightieth  sections 

of  this  act,  50  cents. 

For  all  other  services  the  same  fees  as  are  or  shall  be  allowed  in  causes  before 
the  court  of  common  pleas:  Provided,  that  no  fees  shall  be  allowed  for  the  ser- 
vice of  any  subpoenas,  for  more  than  two  witnesses,  nor  shall  fees  be  allowed  to 
more  than  two  witnesses  for  each  party  in  a  cause. 

87.  On  all  appeals  as  aforesaid,  heard  and  determined  in  the  court  of  common 
pleas,  the  following  and  no  other  fees  shall  be  allowed  : 

Courts. 
Every  appeal  heard  and  determined,  50  cents. 

Clerks. 

Entering  action,  7  cents. 
*Filing  bond,                                                                                |~*405         ^  cents. 

Filing  transcript,                                                                             *-  7  cents. 

Entering  defendant's  appearance,  7  cents. 

Every  subpoena,  7  cents. 

Entering  judgment,  7  cents. 

Every  witness  sworn  or  affirmed,  7  cents. 

Every  order  or  rule  of  court,  7  cents. 

Every  execution,  40  cents. 

Entering  and  filing  execution,  12  cents. 

Calling  and  swearing  a  jury,  15  cents. 

Taking  and  entering  verdict,  10  cents. 

Sheriffs. 

Making  out  and  entering  a  list  of  the  jury,  20  cents. 
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Constables. 

Serving  every  subpoena, 
Attending  jury, 

25  cents. 
25  cents. 

Criers. 

Every  appeal, 

Calling  and  swearing  each  witness, 

9  cents. 
4  cents. 

Calling  jury, 

To  the  jurors. 

6  cents. 

The  same  fees  as  are  allowed  in  other  cases  in 

the  court  of 

common 

i  pleas. 

A  Supplement.     Approved  March  1,  1849.     (ram.  239.) 

88.  For  the  services  hereinafter  specified,  the  following  fees  shall  be  allowed, 
and  no  more : 

To  justices  of  the  peace,  for  hearing  the  application  for  and  granting  an  ap- 
peal, and  recording  the  same,  and  delivering  the  papers  to  the  clerk  of  the  court 
of  common  pleas,  twenty-five  cents. 

For  recording  the  return  of  every  summons  or  warrant,  five  cents.  »S 

For  recording  a  description  of  each  paper  offered  in  evidence,  five  cents. 

For  making  an  order  for  issuing  a  warrant  or  execution  in  pursuance  of  the 
act  entitled,  "An  act  respecting  imprisonment  in  cases  of  fraud,"  twenty-five 
cents. 

For  the  trial  of  every  cause,  when  both  parties  appear  and  contest  the  same, 
twenty-five  cents. 

To  constables  in  addition  to  the  fees  now  allowed  by  law,  mileage  on  serving 
every  summons,  warrant,  or  other  process,  two  cents  out  and  in  for  every  mile,  to 
be  computed  from  the  place  of  holding  the  court  out  of  which  such  summons, 
warrant,  or  other  process  issued:  Provided,  that  no  mileage  shall  be  allowed  on  a 
subpoena,  execution,  venire  facias,  or  warrant,  execution,  or  other  process,  issued 
for  the  collection  of  assessments,  taxes  or  militia  fines. 

An  Act  to  regulate  the  mode  of  recording  judgments,  obtained  in  courts  for  the  trial  of 
small  causes,  in  the  courts  of  common  pleas.     Approved  March  2,  1848.     (Pam.  127.) 

89.  Sec.  1.  Final  judgments  of  courts  for  the  trial  of  small  causes,  in  any 
county  of  this  state,  for  any  amount  above  twenty-five  dollars,  may  be  docketed  in 
the  court  of  common  pleas  of  that  county  upon  complying  with  the  subsequent 
provisions  of  this  act.     (See  112.) 

90.  Sec.  2.  The  clerk  of  every  court  of  common  pleas  shall  provide  and  keep 
a  docket,  in  which  shall  be  entered,  upon  complying  with  the  provisions  of  this 
act,  all  final  judgments  rendered  in  courts  for  the  trial  of  small  causes,  for  the 
payment  of  any  debt,  damages,  costs,  or  other  sum  of  money  of  the  amount  afore- 
said. 

91.  Sec.  3.  When  a  judgment  is  obtained  in  any  court  for  the  trial  of  small 
*iorl  *causes>  °f  the  amount  aforesaid,  and  execution  shall  issue  thereon,  and 

-"  be  returned,  by  the  constable  to  whom  it  has  been  delivered  to  be  exe- 
cuted, endorsed  to  the  effect  that  he  could  not  find  any  personal  property  of  the 
party  against  whom  the  execution  has  issued  on  which  to  levy,  or  that  he  bad 
levied  and  sold  goods  and  chattels,  and  had  made  thereof  part  of  said  judgment, 
and  that  the  same  was  not  fully  satisfied,  and  stating  the  balance  still  unsatis- 
fied, the  clerk  of  the  court  of  common  pleas  of  the  county  where  such  judgment 
was  obtained,  upon  the  request  of  the  person  or  persons  obtaining  such  judg- 
ment, and  upon  filing  in  his  office  a  transcript  of  the  proceedings  from  the 
docket  of  the  justice  of  the  peace  before  whom  such  judgment  was  obtained, 
under  the  hand  and  seal  of  said  justice,  and  a  certified  copy  of  the  state  of  de- 
mand and  set-off  filed  in  said  action,  with  a  certified  copy  of  the  return  of  the 
constable,  and  also  an  oath  or  affirmation  of  the  party,  his  or  their  attorney  or 
agent,  making  such  request,  that  at  the  time  of  filing  such  transcript  a  certain 
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amount  is  still  due,  stating  the  amount,  and  that  he  believes  the  debtor  is  not 
possessed  of  goods  and  chattels  sufficient  to  satisfy  the  amount  due,  shall  enter 
in  the  docket  provided  for  that  purpose  the  transcript  of  such  judgment  in 
words  at  length,  containing  the  name  of  the  justice  of  the  peace  before  whom 
the  judgment  was  obtained,  the  names  at  length  of  the  parties  to  said  judgment, 
the  style  of  the  action,  the  date  of  the  judgment,  the  amount  recovered  with 
costs,  the  substance  of  the  return  of  the  constable,  and  the  amount  stated  to  be 
due  in  the  affidavit. 

92.  Sec.  4.  The  said  judgment  shall,  from  the  time  of  said  docketing  in  the 
court  of  common  pleas,  operate  as  a  judgment  obtained  in  a  suit  originally  com- 
menced in  said  court,  and  satisfaction  thereof  may  be  entered  in  the  margin  of 
the  docket,  in  the  same  manner  and  upon  the  same  evidence  as  is  now  provided 
by  law  in  case  of  judgments  rendered  in  the  courts  of  common  pleas ;  and  the 
execution  issued  thereon  shall  be  of  the  same  effect  as  to  property  of  the  debtor, 
either  of  a  personal  or  real  nature,  as  if  issued  on  a  judgment  originally  obtained 
in  the  courts  of  common  pleas,  upon  a  suit  commenced  therein. 

93.  Sec.  5.  After  such  judgment  shall  be  docketed  in  the  court  of  common 
pleas,  no  execution  shall  issue  thereon  out  of  the  court  for  the  trial  of  small 
causes,  nor  shall  any  proceeding  be  had,  except  the  due  and  proper  granting  of 
an  appeal  or  certiorari. 

94.  Sec.  6.  Every  judgment  docketed,  as  herein  directed,  may  be  revived  by 
scire  facias  in  the  court  of  common  pleas,  in  the  same  manner,  in  the  like  cases, 
and  with  the  like  effect,  as  if  said  judgment  had  been  obtained  in  a  suit  originally 
commenced  in  that  court. 

95.  Sec.  7.  The  clerk  of  the  court  of  common  pleas  shall  make  to  the  docket 
in  which  such  judgments  are  to  be  entered,  a  complete  alphabetical  index  ;  and 
said  docket  shall  be  a  public  record,  to  which  all  persons  desiring  to  examine 
the  same  shall  have  access. 

96.  Sec.  8.  If  any  judgment  recovered  in  any  court  for  the  trial  of  small 
causes,  for  the  amount  aforesaid,  shall  be  removed  by  appeal  or  certiorari,  and 
the  necessary  bond  be  perfected,  and  such  judgment  shall,  either  before  or  after 
such  removal,  be  docketed  as  herein  provided,  execution  from  the  court  of 
common  pleas  in  which  said  judgment  is  docketed  shall  be  stayed  and  suspended 
until  the  final  determination  of  such  appeal  or  certiorari. 

97.  Sec.  9.  If  any  judgment,  docketed  as  hereinbefore  provided,  shall,  be 
reviewed  upon  certiorari  or  appeal,  and  a  duly  certified  transcript  of  the  judg- 
ment of  the  court  wherein  such  appeal  or  certiorari  may  have  been  determined 
shall  be  delivered  to  the  clerk  of  the  court  of  common  pleas  of  the  county 
where  such  judgment  is  docketed,  it  shall  be  the  duty  of  the  said  clerk  to  file 
the  same  in  his  office,  and  enter  in  the  margin  of  the  docket  opposite  the  entry 
of  said  judgment,  in  short  form,  the  substance  of  such  determination  upon  the 
appeal  or  certiorari. 

98.  Sec.  10.  The  clerk  of  the  court  of  common  pleas  shall  be  entitled  to  re- 
ceive for  docketing  every  such  judgment  fifty  cents,  and  for  filing  the  transcript 
and  affidavit,  eight  cents,  each ;  which  costs,  together  with  the  costs  of  the  exe- 
cution, *may  be  recovered  of  the  defendant;  and  the  justice  shall  be  en-  r+ini7 
titled  to  four  cents  per  folio  for  a  certified  copy  of  the  statement  of  the  •- 
demand  and  offset. 

A  further   Supplement  to  an  Act  entitled  "An  Act  constituting  courts  for  the  trial  of  small 
causes."     Approved  March  6,  1850.     (Pam.  143.) 

99.  In  all  cases  of  appeal  from  a  judgment  rendered  in  any  court  for  the  trial 
of  small  causes,  any  judge  of  the  court  of  common  pleas  to  which  said  appeal 
shall  be  taken,  upon  filing  with  such  judge  a  sufficient  appeal  bond,  or  upon 
satisfactory  proof  to  such  judge  that,  a  legal  and  sufficient  appeal  bond  has  been 
filed  before  the  justice  from  whose  judgment  such  appeal  is  taken,  and  other 
requirements  of  the  law  complied  with,  shall  have  power  in  vacation  to  order  a 
stay  of  the  execution  which  may  have  been  issued  by  the  justice,  until  the  said 
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court  of  common  pleas  shall  make  some  further  order  thereon,  a  rule  to  which 
effect  shall  be  entered  in  the  minutes  of  the  said  court,  and  a  copy  thereof  certi- 
fied by  the  clerk,  shall  be  served  on  the  constable  in  whose  hands  the  execution 
may  be. 

A  further  Supplement.     Approved  March  21,  18-57.     (Pam.  558.) 

100.  Sec.  1.  In  all  cases  of  appeal  from  the  judgment  of  any  justice  of  the 
peace  in  the  county  of  Essex,  not  rendered  on  the  verdict  of  a  jury,  it  shall  and 
may  be  lawful  for  either  party  to  said  appeal,  upon  giving  notice  in  writing  to 
the  clerk  of  the  court  of  common  pleas  of  the  county,  at  least  twenty  days  pre- 
vious to  the  first  day  of  the  term  next  succeeding  that  to  which  said  appeal  shall 
have  been  sent  up,  to  demand  a  trial  of  said  appeal  by  jury,  acd  upon  receiving 
such  notice,  said  clerk  shall  file  the  same  in  his  office,  and  slnd  appeal  shall  be 
tried  by  a  jury  in  the  same  manner  as  jury  appeals  are  now  tried  and  deter- 
mined. 

101.  Sec.  2.  The  party  appealing  from  any  judgment,  obtained  before  any 
justice  of  the  peace  in  the  county  of  Essex,  shall,  within  ten  days  after  such 
appeal  shall  be  sent  up  by  the  justice  to  the  court  of  common  pleas  of  said 
county,  pay  to  the  clerk  of  said  court  the  sum  of  one  dollar,  as  filing  fees,  fifty 
cents  whereof  shall  be  paid  by  said  clerk  to  the  judges  of  said  court,  as  their 
fees  thereon ;  and  no  other  costs  or  fees  shall  be  payable  thereon  to  said  court 
or  clerk,  except  in  cases  of  trial,  when  said  clerk  shall  further  be  entitled  to  such 
additional  fees  as  are  now  payable  for  swearing  witnesses  and  swearing  a  jury, 
if  the  same  be  tried. 

102.  Sec.  3.  If,  after  the  expiration  of  the  time  limited  in  the  second  section 
of  this  act,  for  payment  of  the  said  filing  fees,  the  same  shall  remain  unpaid, 
said  appeal  shall  be  dismissed  by  said  court,  on  application  of  the  appellee  to 
that  effect,  in  which  case  said  appellee  shall  pay  to  the  clerk  said  filing  fee. 

103.  Sec.  4.  All  acts,  and  parts  of  acts,  inconsistent  to  the  provisions  of  this 
act,  be  and  the  same  hereby  are  repealed. 

A  Supplement. 

104.  Sec.  1.  In  all  cases  where  a  plea  of  title  shall  be  filed,  under  and  by 
virtue  of  the  fortieth  section  of  the  act  to  which  this  is  a  supplement,  it  shall 
and  may  be  lawful  to  and  for  the  plaintiff  to  commence  and  prosecute  his  action 
either  in  the  supreme  court  or  in  the  circuit  court  of  the  county  where  such  suit 
shall  have  been  commenced. 

105.  Sec.  2.  The  provisions  of  the  forty-sixth  section  of  an  act  entitled  "An 
act  to  simplify  the  proceedings  and  practices  in  courts  of  law,"  approved  March 
seventeenth,  eighteen  hundred  and  fifty-five,  be  and  the  same  are  hereby  extended 
to  the  courts  for  the  trial  of  small  causes  within  this  state:  Provided,  that  if 
any  objections  shall  be  made  before  the  justice  of  the  peace  holding  such  court, 
by  either  party,  in  any  cause  depending  therein,  upon  the  return  day,  or  upon 
the  trial  of  the  same,  to  any  process  or  pleading,  in  respect  to  any  matter  which 
might  be  amended  by  the  said  justice,  under  the  provisions  of  this  section,  and 
no  such  amendment  shall  be  made,  before  the  conclusion  of  the  trial  before  the 
said  justice,  that  then  and  in  such  case,  it  shall  not  be  in  the  power  of  the  court 
of  common  pleas,  upon  the  trial  of  an  appeal  from  the  judgment  of  the  said 
justice  in  the  said  cause,  to  amend  or  to  order  amended  the  said  process  or 
pleading,  in  respect  of  any  of  the  matters  to  which  such  objections  shall  relate 
or  were  made. 

106.  Sec.  3.  It  shall  and  may  be  lawful  for  any  justice  of  the  peace  whose 
commission  shall  hereafter  expire  to  proceed  to  the  investigation  and  determin- 
ation to  judgment  of  any  cause  then  undetermined  before  him;  and  it  shall  be 
the  duty  of  every  such  justice  to  grant  an  appeal  from  any  such  judgment,  and 
also  from  the  judgment  by  him  rendered  in  any  cause  theretofore  brought  before 
him,  when  dtmanded,  and  also  to  make  return  to  all  writs,  orders,  or  rules,  to 
him  directed,  issuing  out  of  any  court  in  this  state,  in  the  same  manner,  and  as 
fully  as  though  his  said  commission  had  not  expired. 
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A  Supplement.     Approved  February  17,  1858.     (Pam.  4(.t.) 

10t.  Sec.  1.  All  process  of  summons  hereafter  issued  by  any  justice  of  the 
peace  in  this  state,  shall  be  made  returnable  between  the  hours  of  nine  o'clock 
in  the  forenoon  and  three  o'clock  in  the  afternoon ;  and  when  any  suit  brought 
before  any  justice  shall  be  adjourned,  such  adjournment  shall  be  made  to  some 
hour  between  the  hours  of  nine  o'clock  in  the  forenoon  and  three  o'clock  in  the 
afternoon  :  Provided,  that  nothing;  herein  contained  shall  prevent  any  suit  from 
being  adjourned  to  such  hour  as  may  be  mutually  agreed  upon  by  the  parties 
thereto. 

108.  Sec.  2.  Upon  an  appeal  being  demanded  from  the  judgment  of  any 
justice  of  the  peace  in  this  state,  such  appeal  shall  not  be  allowed,  until  the 
party  applying  for  the  same  shall,  in  addition  to  the  matters  now  required  by 
law,  pay  to  said  justice  all  costs  incurred  by  him,  except  such  as  shall  be  adjudged 
to  the  prevailing  party. 

109.  Sec.  3.  It  shall  be  the  duty  of  the  justice  before  whom  any  judgmeut  is 
rendered,  to  make  out  and  enter  upon  his  docket  a  full  bill  of  costs  in  the  case, 
specifying  each  item,  and  the  fees  for  the  same,  and  the  amount  paid  him  by 
each  party;  and  for  so  doing,  such  justice  shall  be  allowed  ten  cents,  to  be 
paid  by  the  party  against  whom  such  judgment  shall  be  rendered. 

A  Supplement.     Approved  March  18,  1858.     (Pam.  357.) 

110.  In  all  actions  which  may  be  brought,  by  virtue  of  the  act  to  which  this 
is  a  supplement,  for  all  services  specified  in  said  act,  for  which  the  sum  of  twelve 
and  a  half  cents  and  no  more  is  allowed,  that  hereafter  the  sum  of  fifteen  cents 
and  no  more  shall  be  allowed. 

A  further  Supplement.     Approved  March  18,  1858.     (Pam.  477.) 

111.  Sec.  1.  No  constable  or  other  officer,  authorized  to  serve  a  subpoena, 
summons  or  other  mesne  process  issued  out  of  the  court  for  the  trial  of  small 
causes,  shall  be  required  to  serve  such  process  until  his  legal  fees  and  mileage 
for  so  doing  shall  have  been  paid  to  the  officer  of  whom  such  service  is  required. 

112.  Sec.  2.  Any  final  judgment  of  any  court  for  the  trial  of  small  causes,  in 
any  county  in  this  state,  for  any  amount  above  ten  dollars,  may  be  docketed  in 
the  court  of  common  pleas  of  such  county,  by  complying  with  the  provisions  of 
an  act  entitled  "An  act  to  regulate  the  mode  of  recording  judgments,  obtained 
in  courts  for  the  trial  of  small  causes,  in  courts  of  common  pleas,"  approved 
Alarch  second,  eighteen  hundred  and  forty-eight,  and  such  judgment  when  so 
docketed  shall  have  the  same  force  and  effect,  and  may  be  executed  in  the  same 
manner,  as  if  the  same  were  for  an  amount  above  the  sum  of  twenty-five  dollars, 
as  provided  by  said  act. 

NOTES. 

ADJOURNMENT.  The  justice  may  make  one  or  more  adjournments,  within  the  limits  of 
thirty  days  from  the  return  of  process,  if  any  reasonable  cause  be  shown,  without  an  affi- 
davit or  the  payment  of  costs,  although  after  one  adjournment,  if  he  think  it  reasonable,  he 
may  require  an  affidavit  verifying  the  facts  alleged,  and  the  costs  to  be  paid;  but  if  a 
second  adjournment  is  wanted,  to  extend  beyond  thirty  days  from  the  return  of  process,  an 
affidavit  must  be  made  of  the  absence  of  a  material  witness,  and  the  costs  must  be  paid,  and 
in  this  latter  case  the  adjournment  must  be,  for  not  less  than  five  nor  more  than  thirty  days 
from  the  time  of  granting  it  (unless  witness  be  out  of  the  state).     3  Hal.  227.     2  Gr.  34. 

A  cause  cannot  be  adjourned  before  the  return  of  the  summons,  unless  by  consent  of  par- 
ties; and  if  the  justice  is  prevented  from  attending  on  the  return  of  the  process,  he  cannot 
adjourn  the  trial,  send  word  to  the  defendant,  and  on  the  adjourned  day  proceed  in  defend- 
ant's absence.     Penn.  869.     2  Gr.  592.     1  Harr.  232. 

If  the  defendant  obtains  an  adjournment,  before  the  return  day  of  the  process,  and  does 
not  appear  on  the  day  adjourned  to,  the  justice  may  try  the  cause  in  his  absence.   Penn.  208. 

The  justice  may  adjourn  the  trial,  for  his  own  convenience,  for  any  time  within  thirty 
days  from  the  return  of  process;  but  this  must  be  done  at  the  regular  time  and  place  of  the 
hearing.     Penn.  1011.     2  Gr.  592.     1  Harr.  58,  127. 


440  JUSTICES'  COURTS. 

A  cause  may  be  adjourned,  by  consent  of  parties,  for  any  length  of  time.  Penn.  208, 
266,  621. 

If  the  justice  adjourn  the  case  to  consider  of  his  judgment,  he  should  inform  the  parties 
of  the  day  and  hour.     7  Hal.  108,  205.     See  1  Harr.  58. 

An  adjournment  cannot  be  granted,  without  the  consent  of  parties,  after  the  cause  has 
actually  commenced,  by  going  into  the  evidence  on  the  merits;  but  it  may  be,  after  a  mere 
motion  to  nonsuit.     Penn.  521,  713. 

If  the  plaintiff  do  not  appear  on  the  day  of  trial,  defendant  is  entitled  to  a  nonsuit. 
1  Harr.  50. 

An  adjournment  is  a  judicial  act,  and  can  only  be  made  when  the  parties  are,  or  ought  to 
be  present.  If  made  to  a  time,  afterwards  to  be  agreed  upon,  the  justice  cannot  fix  a  day 
for  trial  without  the  consent  of  both  parties.     4  Zab. 

APPEAL.  It  cannot  be  demanded  or  granted  after  the  first  day  of  the  court  of  common 
pleas;  but  if  demanded  and  granted  in  time,  the  papers  may  be  returned  afterwards.  Penn. 
737.     3  Hal.  201.     1  Harr.  531. 

If  the  party,  in  reasonable  time,  in  good  faith,  and  with  proper  diligence,  endeavors  to 
see  the  justice  to  demand  an  appeal,  but  is  not  able,  the  court  of  common  pleas  may  grant 
a  rule  giving  the  appellant  further  time,  beyond  the  next  term,  to  bring  in  and  perfect  his 
appeal.     3  Gr.  409. 

In  granting  an  appeal,  the  justice  acts  judicially  and  must  decide  on  the  sufficiency  of  the 
bond  and  surety.  A  rule  ought  not  to  be  granted,  on  the  justice,  to  return  an  appeal,  with- 
out proof  of  the  tender  of  a  sufficient  bond;  for  he  is  not  bound  to  grant  the  appeal,  unless 
he  is  satisfied  of  its  sufficiency.     2  Gr.  20.     3  Gr.  338. 

Tendering  an  appeal  bond  is  a  sufficient  demand  of  an  appeal.     2  Gr.  38. 

An  appeal  lies  in  all  cases,  no  matter  how  small  the  judgment,  if  the  matter  in  dispute, 
appearing  by  the  state  of  demand,  or  plea  of  set-off,  exceeds  three  dollars.     4  Hal.  15. 

One  of  several  defendants  may  appeal,  if  he  appeared  and  defended  the  suit;  if  he  did 
not  appear,  although  other  defendants  did,  he  may  have  a  certiorari.  4  Hal.  8.  2  Gr.  283. 
1  Zab.  332.  752. 

A  party  who  appears  by  an  attorney  may  appeal;  and  if  the  justice  admit  an  attorney  in 
fact  to  act,  there  need  not  be  a  formal  power  of  attorney.     1  Gr.  350.     7  Hal.  139. 

An  appeal  bond,  if  interlined  in  a  material  part,  is  not  good  ;  but  if  the  interlineation  be 
noted,  or  proved  to  have  been  done  before  signing,  it  will  be  sufficient.  5  Hal.  288.  6  Hal. 
187.     7  Hal.  180.     1  Gr.  312. 

A  defendant  under  the  age  of  twenty-one  may  appeal,  and  his  bond  with  sufficient  surety 
may  be  received,  though  not  signed  by  the  guardian.  5  Hal.  160.  If  defendant  be  sick  or 
absent,  an  appeal  bond  may  be  received,  although  not  executed  by  him,  and  the  appeal 
granted.     2  Gr.  82. 

If  the  bond  recite  enough  of  the  judgment  to  identify  it,  the  style  of  action,  amount,  &c, 
need  not  be  stated.  It  should  state  the  county  in  which  parties  reside,  and  the  court  to 
which  the  appeal  is  made.     6  Hal   00.     1  Gr.  239. 

A  person  sued  by  a  wrong  name  may  appeal  by  his  right  name,  and  if  necessary,  prove 
his  identity.     1  Harr.  179. 

Where  the  demanding  and  granting  of  the  appeal  is  entered  on  the  transcript,  following 
the  date  of  the  judgment,  and  nothing  appears  to  the  contrary,  it  must  be  understood  that 
the  appeal  was  demanded  on  that  day.     3  Gr.  466. 

*A  new  bond,  substituted  by  order  of  the  court,  is  properly  dated  on  the  day  it  is 
-"   executed.     The  court  should  allow  the  party  a  reasonable  delay,  to  enable  him  to 
substitute  a  new  bond.     2  Gr.  78,  82. 

If  the  bond  sent  up  by  the  justice  be  without  a  seal,  the  court  ought  to  permit  the  appel- 
lant to  substitute  a  new  bond.     3  Gr.  462. 

The  affidavit  should  not  be  endorsed  on  the  back  of  the  bond ;  if  it  is,  the  affidavit  is  good, 
but  it  vitiates  the  bond,  so  as  to  require  a  new  one.     3  Gr.  20,  117,  471.     1  Harr   234. 

The  affidavit,  in  case  of  a  jury  trial,  must  be  filed  at  the  time  of  tendering  the  appeal 
bond;  but  if  not  done,  a  new  bond  and  affidavit  may  be  tendered  at  any  time  previous  to 
the  court,  but  not  after  the  first  day  of  it.     4  Hal.  290.     7  Hal.  82. 

Although  the  affidavit  need  not  be  in  the  precise  words  of  the  act,  it  must  conform  to  it 
substantially.  That  "appellant  has  a  just  and  legal  cause  of  action,"  or  that  -'he  thinks 
he  has  a  sufficient  cause  for  appeal,"  not  sufficient.  6  Hal.  339.  2  Gr.  311.  1  Harr.  124. 
"That  the  appeal  is  not  brought  for  the  purpose  of  vexation  or  delay,  but  that,  &c,"  suffi- 
cient.    2  Gr.  440.     1  Harr.  180. 

The  affidavit  need  not  be  signed  by  the  party  making  it.  1  Gr.  324.  1  Harr.  124.  It 
may  be  made  by  the  president  of  a  corporation.     2  Gr.  440. 

The  justice  ought  to  mention  the  filing  of  the  affidavit  in  his  docket;  but  if  it  comes  up 
with  the  papers,  and  is  dated  on  the  day  of  demanding  the  appeal,  it  may  be  presumed  to 
have  been  properly  filed,  although  not  mentioned  in  the  docket.  .  2  Gr.  117. 

If  the  affidavit  is  wrongly  dated,  that  fact  may  be  shown;  and  the  same  of  the  justice's 
certificate  to  his  transcript.     3  Gr.  20,  469. 

The  affidavit,  must  appear  to  have  been  made  in  the  same  cause;  if  stated  to  be  in  debt, 
when  it  was  in  case,  it  will  be  insufficient.     1  Harr.  76. 
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The  Court  of  Common  Plea9  do  not  proceed  as  a  court  of  errors;  they  hear  the  case  anew, 
and  grant  relief  in  matters  of  law  or  fact,  in  such  manner  as  accords  with  the  nature 
of  a  new  trial.  If  the  error  of  the  justice  in  matter  of  law  was  of  such  a  nature  as  to  pre- 
vent a  fair  trial  before  him,  as  refusing  an  adjournment,  &c,  the  court  should  reverse  for 
that  cause.  4  Hal.  165.  3  Gr.  188;  but  they  should  not  reverse  because  the  justice's 
judgment  was  not  entered  in  legal  form.  5  Hal.  142.  They  must  not  merely  reverse  or 
affirm,  but  render  a  new  judgment  in  due  form.    2  South.  5(17.    7  Hal.  98,  867.    8  Zab.  390. 

Although  an  affidavit  of  newly  discovered  evidence  be  made,  the  court  should  not  admit 
the  witness,  if  it  appear  from  the  circumstances  of  the  case,  that  the  party  knew  of  the 
evidence  at  the  first  trial.     7  Hal.  149. 

A  witness  on  the  trial  of  an  appeal  may  prove  facts  that  he  did  not  state  before  the  jus- 
tice; the  "same  evidence"  moans  the  same  witnesses.  2  Gr.  217.  4  Harr.  GG.  What  a 
person  deceased  swore  to  may  be  proved.  3  Gr.  188.  An  admission  of  a  party  made  in 
the  progress  of  the  trial  may  be  proved.     4  Hal.  347. 

If  the  justice  makes  a  mistake  in  the  name  of  a  witness,  that  will  not  prevent  him  from 
being  sworn  on  the  appeal;  the  fact  that  he  was  a  witness  before  the  justice  maybe  proved. 
The  same  of  papers  not  stated  on  the  docket  to  have  been  given  in  evidence.     Penn.  650. 

4  Harr.  66. 

The  court  should  permit  the  justice  to  amend  his  transcript,  even  at  the  third  term  after 
filing  the  appeal,  if  no  delay  will  be  occasioned  by  it.     1  Hal.  220.     3  Hal.  135. 

It  must  be  stated  in  the  docket  that  the  appeal  was  demanded,  &c,  an  endorsement  on 
the  back  of  the  transcript,  that  defendant  demanded  appeal,  &c,  is  not  sufficient.  4  Hal. 
106. 

The  judgment  on  the  appeal  must  not  be  for  more  than  the  original  demand.    4  Hal.  319. 

If  an  appeal  is  dismissed,  because  the  appeal  was  not  rightly  taken,  or  the  bond  was 
defective,  the  appeal  bond  cannot  be  prosecuted.     6  Hal.  315.     1  Gr.  11. 

A  rule  of  court,  requiring  the  appellant  to  pay  one  dollar  costs  on  the  return  of  the 
papers,  is  illegal,  only  thirty-seven  cents  can  be  required.     4  Hal.  90. 

If  a  plaintiff  appeals  from  a  judgment  rendered  against  him  in  favor  of  the  defendant,  he 
cannot,  on  the  appeal,  get  rid  of  the  judgment,  by  having  judgment  of  nonsuit  entered 
against  him;  nor  can  the  appeal  be  dismissed  after  the  parties  are  heard.     4  Hal.  347. 

5  Hal.  296. 

If  one  of  the  parties  die,  his  death  should  be  stated,  and  the  suit  continued  in  the  name  of 
his  representatives,  if  the  cause  of  action  survive  ;  judgment  cannot  be  given  for  or  against 
a  deceased  person.     3  Gr.  338. 

On  appeal  from  the  report  of  referees,  no  reasons,  &c,  need  be  filed.     2  Gr.  214. 

Every  objection  which  goes  only  to  the  form  of  the  remedy,  and  does  not  question  the 
plaintiff's  right  to  recover,  must  be  made  before  the  justice,  or  the  omission  to  do  so  will 
be  considered  a  waiver  of  the  objection.  1  Harr.  40.  If  the  state  of  demand  sets  forth  no 
cause  of  action,  the  common  pleas  should  reverse  the  judgment.     Penn.  371.     4  Hal.  166. 

An  appellant,  defendant  below,  is  bound  to  appear  and  prosecute  his  appeal,  or  it  may 
be  dismissed;  plaintiff  need  not  try  the  cause  ex  parte.     1  Harr.  195. 

An  action  will  lie  against  a  justice  for  deceitfully  concealing  from  the  party  his  judgment, 
and  thereby  depriving  him  of  his  appeal.     1  Harr.  58.     See  1  South.  74. 

Affidavits  in  appeal  cases  may  be  taken  in  open  court,  or  before  a  judge  out  of  court. 
3  Gr.  431. 

*If,  on  the  trial  of  an  appeal,  the  court  are  equally  divided  on  the  merits,  they  must    r*ifvq 
not  dismiss  the  appeal;  they  should  continue  the  cause  and  order  a  rehearing.     3   L 
Gr.  433. 

On  an  appeal,  an  execution,  on  which  the  goods  in  controversy  were  sold,  not  admissible 
as  evidence,  unless  supported  by  proof  of  a  judgment,  although  not  objected  to  injustice's 
court.     2  Harr.  1. 

An  appeal  restored  by  mandamus,  which  had  been  dismissed  by  the  pleas,  because  the 
transcript  did  not  set  forth  the  county  in  which  the  cause  was  tried,  or  the  official  character 
of  the  officer  who  tried  it.     2  Harr.  76. 

Upon  proof  of  the  loss  of  the  proper  affidavit  to  obtain  an  appeal,  and  that  it  was  sent  up 
with  appeal  papers,  Common  Pleas  may  permit  new  affidavit  to  be  substituted.    2  Harr.  433. 

Appellant  may  substitute  new  and  sufficient  appeal  bond,  provided  no  delay  occasioned 
thereby.     3  Harr.  8. 

Common  Pleas  cannot  give  judgment,  or  award  an  execution,  on  appeal,  for  any  sum 
over  one  hundred  dollars,  besides  costs.     3  Harr.  232. 

They  must  specify  the  amount  of  the  debt  or  damages  and  costs,  for  which  they  give 
judgment,  and  that  whether  judgment  be  the  same  as  in  the  court  below,  or  for  a  different 
sum.     3  Harr.  269. 

Judge  of  the  pleas,  acting  under  a  general  rule  of  the  court,  not  authorized  to  grant  an 
order  staying  proceedings  on  an  execution,  issued  by  a  justice  on  a  judgment  from  which 
an  appeal  has  been  taken.     4  Harr.  156. 

An  appeal  from  the  judgment  of  justice  supersedes  the  judgment.  Common  pleas  must 
re-try  the  case  upon  its  merits.     3  Zab.  201. 

The  court  of  common  pleas,  upon  the  trial  of  an  appeal,  may  amend  all  defects  in  the 
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proceedings  by  which  the  party  has  not  been  materially  prejudiced.    See  Practice  of  Law, 
act  of  is.")."),  j.'M.  4 4 1 h ,  and  46th  sections. 

CERTIORARI.  Justice  must  not  proceed  after  it  is  delivered  to  him.  1  Hal.  161.  It 
is  the  business  of  the  party  obtaining  it,  to  call  on  the  justice  for  the  return  to  it,  and 
transmit  it  to  the  supreme  court.     Penn.  966. 

Bond  must  be  given  in  cases  of  certiorari  to  the  common  pleas  in  appeal  cases,  the  same 
as  in  those  directed  to  the  justice.     2  Gr.  285. 

Plaintiffs  in  certiorari,  residing  out  of  the  state,  will  be  required  to  give  security  for  the 
costs.     3  Gr.  430. 

On  the  dismissal  of  a  certiorari  for  want  of  prosecution,  execution  may  issue  out  of  the 
supreme  court,  as  well  for  the  sum  recorded  below  as  for  the  costs.     Penn.  753. 

Where  money  has  been  paid  by  a  defendant,  under  a  judgment  which  is  afterwards 
reversed  on  certiorari,  there  must  be  previous  notice  to  the  party,  and  then  the  court,  on 
proof  of  the  payment,  will  order  restitution.     Penn.  900.     5  Hal.  61.     1  Zab.  471. 

Certiorari  to  justice  of  the  peace,  considered  in  the  nature  of  a  writ  of  error,  and  removes 
the  whole  record  into  the  court  of  review.     Spen.  271. 

When  there,  error  may  be  assigned  on  every  part  of  the  record;  and  if  the  plaintiff  in 
error  sustain  any  one  of  his  assignments,  he  has  prosecuted  his  writ  to  effect.     Spen.  271. 

Certiorari  lies,  as  upon  a  judgment  rendered  in  defendant's  absence,  when  he  appeared 
before  the  justice  to  ask  for  an  adjournment,  or  other  purpose  than  to  try  the  cause,  and 
failing  in  his  object,  left  before  trial.     2  Harr.  454. 

Where  a  judgment,  brought  up  by  certiorari  is  reversed  in  part  and  affirmed  in  part,  the 
restitution  will  be  for  the  amount  raised  beyond  the  amount  adjudged  due  on  affirmance, 
and  the  fees  of  execution,  with  interest.     1  Zab.  471. 

On  certiorari,  the  court  above  will  not  review  the  merits  of  the  judgment  upon  the  weight 
of  evidence.     6  Hal.  78.     2  Gr.  74,  141.     1  Gr.  190.     3  Zab.  266.     4  Zab.  33. 

A  bill  of  exceptions  will  not  lie  in  certiorari  cases.  The  court  in  its  discretion  may  refer 
the  questions  of  law  to  the  higher  court  by  a  state  of  the  case,  but  no  more  of  the  evidence 
should  be  stated  than  is  necessary  to  present  the  points  decided.  A  rule  to  take  evidence 
should  not  be  to  show  what  was  the  evidence  on  particular  points,  but  according  to  rule  53, 
to  show  some  particular  matter,  as  whether  a  certain  admission  was  made,  or  fact  proved 
or  not  proved.  An  attorney's  notes  of  the  evidence  cannot  be  proved,  under  a  rule  to  take 
affidavits.     Boston  v.  Morris,  June  term,  is.",."). 

Affidavits  cannot  be  taken  to  contradict  the  justice's  return.  In  a  clear  case  of  surprise 
and  affidavit  of  merits,  the  court  will  reverse  the  judgment.  Pat.  R.  R.  Co.  v.  Ackerman. 
4  Zab. 

The  rule  to  take  affidavits  ought  not  to  be  to  show  what  the  evidence  was,  or  the  evidence 
on  particular  points,  but  whether  some  fact  was  proved  or  was  not  proved,  &c.  The  court 
will  not  weigh  the  evidence. 

CONSTABLE.  A  constable  who  is  interested  in  the  cause,  or  related  to  the  parties, 
should  not  summon  the  jury.     Coxe  43. 

If  a  constable  voluntarily  pay  off  an  execution,  or  is  compelled  to  pay  it  in  consequence 
of  having  neglected  his  duty,  without  defendant's  request  or  promise  to  repay  him.  he  can- 
not maintain  an  action  for  the  money  against  defendant.     Penn.  383.     1  South.  152. 

A  constable  cannot  legally  be  the  purchaser  of  goods  at  his  own  sale.     Penn.  410. 
^,,    -,       *A  constable  to  whom  an  execution  is  delivered,  cannot  sue  the  defendant  for  the 
-*  money.     Penn    532. 

Merely  putting  an  execution  into  the  hands  of  a  constable  does  not  make  him  liable  to 
the  plaintiff  for  the  money;  it  must  be  shown  that  he  neglected  some  duty  imposed  by  the 
act;  and  in  such  case  lie  is  liable  for  the  debt,  interest  and  costs.  Perm.  543,  611.  4  Hal. 
2i>5. 

A  promise  to  pay  extra  money  for  the  service  of  process  is  illegal,  and  no  action  will  lie 
on  it ;   the  officer  is  bound  to  serve  it,  for  the  legal  fees.     Penn.  '124. 

An  action  on  the  case  lies  against  a  constable,  for  not  serving  or  returning  an  attachment 
or  other  process.     1  Hal.  125 

Constable  may  maintain  trover  (or  trespass)  for  taking  goods  in  his  possession,  by  virtue 
of  an  execution  ;  but  not  unless  he  has  made  an  inventory  of  them.    Penn.  902.    1  Hal.  1 40. 

Two  cannot  have  a  joint  action,  for  goods  on  which  both  levied,  by  virtue  of  separate 
executions.     2  South.  809. 

He  may  recover  from  plaintiff  in  attachment  the  legal  fees  of  executing  the  writ,  where 
the  defendant  has  no  property:  but  not  the  expense  of  removing  goods,  or  of  a  suit  brought 
against  him  for  executing  the  writ  improperly.     2  South.  496. 

The  constable  taking  a  bail  bond,  or  other  bond  to  plaintiff,  is  a  competent  witness  to 
prove  it.     2  South.  811. 

If  a  constable  be  sued  before  a  justice,  for  neglect  of  duly,  the  judgment  in  his  favor  is  a 
bar  to  an  action  on  his  bond,  for  the  same  neglect.     3  Gr.  146. 

A  bond  or  other  engagement,  taken  by  a  constable,  from  a  defendant  in  execution,  with 
surety,  that  said  defendant  will  deliver  himself  up  at  a  certain  time,  is  contrary  to  his  duty 
and  void.     1  South.  319. 

COSTS.     The  justice  must  not  include  in  his  judgment  the  costs  of  both  parties,  but  only 
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those  of  the  prevailing  party.     If,  for  instance,  judgment  be  for  defendant,  the  cos!  of  the 
summons,  &c,  must  not  be  included.    The  judgment  is  not  for  Hie  benefit  of  the  justice  and 

Constable,  but  for  the  party,  who  has  a  right  to  receive  all  that  is  included  in  it  ;   the  officer 
must  look  to  the  party  for  whom  the  service  was  done.     The  judgment   must   be  for  such 
costs,  as  the  party  in  whose  favor  it  is,  has  paid,  or  is  liable  to  pay,  and  no  more.     Penn. 
864,  480,  611,  72:2,  832. 

No  more  than  two  witnesses  can  be  allowed;  but  if  witnesses  attend  more  than  once  in 
the  same  cause,  costs  for  each  attendance  may  be  allowed.     Penn.  -bin,  741. 

Where  there  is  a  reversal,  on  an  appeal,  and  a  judgment  for  a  less  sum,  neither  party 
can  recover  costs  of  the  appeal.     Penn.  688. 

Mileage  may  be  allowed  for  a  witness  attending  under  process,  who  lives  out  of  the  state, 
but  only  for  the  distance  he  travels  within  the  state.      1  Gr.  156. 

When  a  claim  of  property,  seized  on  an  execution,  is  tried  before  a  justice,  he  cannot 
render  a  judgment  for  the  costs;  the  remedy  to  recover  them  is  by  an  action  of  debt. 
2  Gr.  12D.' 

On  judgment  against  defendant,  on  forcible  entry,  &c,  costs  are  to  be  trebled,  and  judg- 
ment given  for  the  amount.     Penn.  340.     South.  517.     See  5  Hal.  145. 

Judgments  as  to  costs  reversed,  because  entered  in  figures  and  not  in  words.  Penn.  110. 
1  Har.  127. 

If  the  defendant  pleads  title  before  the  justice,  and  in  the  supreme  court  the  plaintiff 
new  assigns,  and  the  defendant  pleads  not  guilty  thereto,  if  the  plaintiff  succeeds,  he  is 
entitled  to  costs. 

AY  here  there  are  several  distinct  pleas,  and  the  defendant  on  one  issue  confesses  the 
action,  but  the  plaintiff  carries  the  cause  down  to  trial  on  another  issue  which  is  found 
against  him,  the  defendant  is  entitled  to  have  the  costs  of  the  trial  deducted  from  the 
general  costs.      Vanpelt  v.  Phillips.     4  Zab. 

DEMAND,  STATE  OF.  It  must  be  filed  on  the  return  day  of  the  summons,  before  the 
cause  is  adjourned,  and  it  must  be  so  stated  in  the  docket;  and  it  must  remain  on  file;  for 
if  it  be  lost  or  destroyed,  the  judgment  will  be  reversed.  Penn.  99,  141,  162,  613.  2  South. 
495.     1  Harr.  216. 

After  it  is  filed,  it  cannot  be  altered  without  leave.     1  South.  112. 

No  state  of  demand  is  necessary,  in  case  of  a  confession  of  judgment,  nor  where  a  cause 
is  left  to  referees;  and  if  bad  in  such  cases,  judgment  will  not  be  reversed.  Penn.  739. 
1  South.  89.     7  Hal.  127. 

The  state  of  demand  need  not  be  signed  nor  dated.  It  should  be  marked,  filed  by  the 
justice,  but  that  is  not  indispensable.  One  marked  on  the  back,  plaintiff's  state  of  demand, 
although  the  names  of  parties  were  not  correctly  stated,  held  sufficient.     Penn.  267,  656. 

It  must  contain  every  thing  necessary,  of  itself,  independent  of  the  proof,  to  show  that 
plaintiff  has  a  legal  cause  of  action;  it  must  be  intelligible,  so  that  defendant  may  know  for 
what  he  is  sued,  and  so  that  it  may  be  pleaded  afterwards;  but  it  need  not  be  formally  and 
technically  drawn,  nor  is  it  vitiated,  by  having  in  it  superfluous  or  unnecessary  matter. 
Penn.  331,  361,  370,  461,  466,  560,  609,  654,  744,  958.     4  Hal.  347.     1  Harr.  486. 

The  time  when  services  were  rendered,  or  goods  delivered,  &c,  and  the  time  and  place  of 
committing  the  act  complained  of,  must  be  stated,  although  in  general  it  is  not  necessary  to 
*prove  the  time,  precisely  as  it  is  stated.     If  the  exact  time  is  not  known,  still  it  is   r*<ii 
proper  to  insert  a  day  (without  saying,  about)  as  near  the  time  as  may  be.     Penn.   L 
1002.     1  South.  92,  95.     2  Hal.  349.     3  Hal.  69.     5  Hal.  233. 

It  must  show  demand,  not  exceeding  one  hundred  dollars;  and  if  the  original  demand  was 
more  than  that  sum,  a  general  credit  by  sundries,  reducing  it  below  that  sum,  will  not  do: 
the  credits  must  be  specifically  set  out,  and  they  must  be  real,  not  fictitious.  Penn.  206,  561, 
613,  660,  950.  1  South.  104.  4  Hal.  118.  5  Hal.  56.  1  Gr.  190.  Spenc.  265.  1  Zab. 
694. 

But  plaintiff  may  omit  to  demand  interest  legally  due  him,  or  he  may  demand  less  than 
the  legal  rate  of  interest,  and  in  such  cases,  if  the  legal  interest  would  raise  the  demand 
above  one  hundred  dollars,  yet  the  state  of  demand  is  good.  Penn.  907.  1  Hal.  115.  4 
Hal.  264.     See  Spenc.  265. 

The  note  or  other  instrument,  on  which  the  action  is  founded,  although  filed  with  the  jus- 
tice, is  not  a  sufficient  state  of  demand;  but  if  assented  to  by  defendant,  perhaps  the  error 
may  be  cured.     Penn.  209,  405. 

The  insufficiency  of  the  state  of  demand  is  not  cured,  by  the  defendant's  going  to  trial 
without  objecting  to  it.     Penn.  371. 

If  part  of  the  demand  be  on  a  contract,  and  part  for  a  tort,  or  wrong  done,  it  is  bad. 
Penn.  382. 

For  corn  sold  and  delivered,  containing  time,  quantity  and  price,  but  sums  not  carried  out, 
nor  account  footed  up,  held  sufficient.     Penn.  718. 

AVhere  the  action  is  on  a  contract,  required  by  the  statute  of  frauds  (as  for  sale  of  land, 
&c),  to  be  in  writing,  the  state  of  demand  need  not  allege,  that  it  was  in  writing.  Penn. 
455.  But  a  state  of  demand,  setting  forth  a  promise  to  pay  the  debt  of  another,  without 
stating  the  consideration  for  such  promise,  is  bad.     3  Gr.  27. 

In  an  action,  brought  upon  an  assigned  note,  &c,  the  assignment  must  be  stated  and 
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proved,  and  it  must  appear  that  the  instrument  was  such  as  could  be  legally  assigned. 
Penn.  649.     .  ';' 

The  state  of  demand,  in  an  action  upon  a  statute,  must  set  forth  the  facts  upon  which  the 
action  is  founded.      Fenn.  993. 

In  action  against  a  constable  for  neglect  of  duty,  it  must  state  the  particular  neglect  com- 
plained  of.     1  South.  230. 

It  may  contain  one  charge  in  trover  for  a  horse,  and  another  for  so  treating  him  that 
he  died.  More  than  one  cause  of  action,  of  a  like  nature,  may  be  joined  in  one  demand. 
1  South.  156. 

The  christian  names  of  the  persons  composing  a  partnership  should  be  stated  and  not 
merely  the  name  of  a  firm.     Penn.  870.     5  Hal.  295. 

The  law  knows  of  only  one  christian  name,  and  a  suit  may  be  brought,  omitting  the  middle 
letter.  3  Gr.  130.  But  where  the  summons  omitted  the  middle  letter,  and  the  state  of 
demand  contained  it,  the  variance  was  held  to  be  fatal      5  Hal.  230. 

In  an  action  for  a  malicious  prosecution,  the  circumstances  of  malice  must  be  set  out, 
and  it  must  be  stated  that  the  plaintiff  was  acquitted  or  otherwise  discharged  from  the 
prosecution.  It  must  also  appear,  that  the  plaintiff  was  arrested,  or  sustained  some  special 
damage,  other  than  the  common  costs  and  trouble  of  a  suit.  Penn.  156,  160,  616,  744,  843, 
1033.     1  South.  330.     1  Hal.  166. 

It  must  agree  with  the  form  of  action  contained  in  the  process;  if  the  action  is  case,  and 
the  state  of  demand  trespass,  it  is  erroneous.     Penn.  240,  367,  648,  984. 

In  an  action  for  breach  of  a  contract  or  covenant,  the  breaches  of  the  contract  or  covenant 
must  be  set  forth.     Penn.  617,  721,  816. 

In  covenant,  it  must  be  stated,  that  the  instrument  upon  which  the  action  is  founded,  is  a 
sealed  instrument.     1  Hal.  168.     2  Hal.  64. 

In  action  for  a  book  account,  the  book  should  be  copied,  not  the  ledger,  but  the  particular 
items:  a  charge  for  sundries,  or  of  amount  from  day  book,  is  not  good.  Penn.  102,  164, 
550,  976.     3  Hal.  139. 

A  charge  for  a  balance  on  settlement,  stating  the  time,  is  good;  and  so  is  a  charge  for  a 
balance  struck  in  favor  of  plaintiff,  on  an  account  rendered  by  defendant.  2  Penn.  847,  903, 
1002. 

A  charge  for  cash  had  by  defendant  to  the  use  of  plaintiff  is  not  sufficient,  the  circum- 
stances should  be  set  forth.      Penn.  464. 

If  a  book  account  states  no  other  date  of  the  items  than  the  year,  and  the  state  of  demand 
is  a  copy  of  the  account,  it  will  be  good,  and  the  court  or  jury  must  judge  what  credit  should 
be  given  to  the  book.     Penn.  558. 

In  a  penal  action,  the  plaintiff  must  be  shown  to  be  a  person  entitled  to  sue;  and  the  of- 
fence, and  when,  and  where,  and  how  it  was  committed,  must  be  set  out  with  certainty. 
Penn.  516.     4  Hal.  249. 

In  an  action  for  a  penalty  under  the  timber  act,  it  must  describe  the  land,  and  set  forth 
the  right  in  which  plaintiff  sues  and  the  number  of  trees  cut.  Penn.  428,  454.  But  it 
need  not  specify  the  kind  of  trees,  and  it  may  claim  one  sum  for  the  whole  number  cut. 
3  Gr.  473. 

Action  by  endorsee  against  endorser  of  a  note,  the  state  of  demand  must  state  a  demand 
*1191  *of  payment  at  the  proper  time,  and  notice  of  non-payment  in  due  time,  to  defendant. 
41~-l    3  Hal.  231. 

In  trover,  it  must  show  property  in  the  plaintiff,  and  a  conversion  by  the  defendant. 
Penn.  848. 

The  description  of  the  goods  need  not  be  particular;  a  general  description,  as  for  instance, 
a  pair  of  oxen,  will  be  sufficient.     2  South.  509. 

The  omission  to  state  the  precise  quantity  and  value  of  the  goods,  in  trespass,  is  not  a 
fatal  defect.     1  Hal.  129.     4  Hal.  165. 

In  trespass  for  taking  or  destroying  goods,  the  judgment,  was  not  reversed,  because  the 
county  and  township  were  not  stated.  Penn.  460.  The  nature  of  the  trespass  complained 
of  must  be  set  forth.     Penn.  458. 

If  there  is  a  substantial  variance,  between  the  agreement  set  forth  in  the  state  of  demand, 
and  tiiat  which  is  proved  on  the  trial,  the  plaintiff  cannot  recover.     4  Hal.  315. 

In  an  action  for  trespass  on  land,  the  state  of  demand  should  describe  the  land  by  its 
abuttals  or  otherwise;  for  if  defendant  plead  title,  and  the  plaintiff  brings  an  action  in  the 
Supreme  Court,  the  declaration  must  be  like  the  original  state  of  demand,  and  if  it  be  for  a 
trespass  on  the  land  of  plaintiff,  in  such  a  township,  agreeably  to  the  common  form,  the 
defendant  will  succeed,  if  he  prove  that  he  has  title  to  any  land  in  the  same  township. 
7  Hal.  357. 

In  action  on  a  judgment  for  plaintiff  as  constable,  it  is  unnecessary  to  style  himself  late 
constable;  if  he  do,  and  his  state  of  demand  do  not  so  set  forth  the  judgment,  it  is  good. 
1  Harr.  47. 

A  state  of  demand,  claiming  compensation  for  one  year's  work,  from  or  about  the  first  of 
January  in  one  year,  to  the  first  of  March  in  the  next,  without  stating  the  kind  of  work, 
held  sufficient.     3  Gr.  169. 

A  state  of  demand  in  trespass,  for  entering  upon  and  breaking  and  destroying  a  pen, 
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■whereby  plaintiff  lost  his  sow,  without  showing  plnintiff  was  in  possession  of  the  pen,  or 
that  it  was  his,  is  bad,      :!  Or.  437. 

The  plaintiff  may  bring  separate  actions,  at  the  same  time,  or  at  different  times,  for  two 
or  more  distinct  debts  due  to  him,  by  the  same  defendant,  as  for  different  notes,  or  for  a  note 
and  a  book  account;  but  he  cannot  divide  a  demand  for  a  book  account,  or  any  other  de- 
maud  distinct  in  its  nature.  A  defendant  who  pleads  a  set-off,  must  include  all  his  debts, 
no  matter  how  arising,  or  of  what  amount,  for  he  cannot  afterwards  sue  for  any  of  them. 

3  Hal.  216. 

Not  requisite  on  information  for  profane  swearing.     1  Harr.  1. 

DOCKET  AND  TRANSCRIPT.  The  justice  must  enter  in  his  docket  the  names  of  the 
parties,  the  style  of  action,  as  whether  debt,  case,  trespass,  &c,  and  the  time  of  issuing 
the  process;  but  no  precise  form  of  doing  this  is  necessary.  2  South.  159.  2  Hal.  64. 
7  Hal.  127,  203.     Stating  the  initials  of  plaintiffs  or  defendants'  names  is   not  sufficient. 

4  Hal.  2:'>2. 

He  must  also  enter  the  names  of  the  jury,  and  that  they  were  sworn,  or  affirmed,  and  the 
names  of  the  witnesses  offered  and  received  and  sworn,  or  rejected.  Penn.  107,  821,  660, 
742  And  should  also  state  what  writings  were  offered  and  received  in  evidence,  or  rejected, 
but  this  is  not  absolutely  necessary.     1  South.  317.     4  II  nr    'it'.. 

In  an  action  by  a  common  informer,  to  recover  a  penalty,  the  justice  must  make  a  special 
note  in  his  docket,  of  the  day,  month  and  year  the  suit  was  commenced,  and  state  what  the 
action  was  for  and  under  what  statute  it  accrued;  and  this  must  be  done  on  the  day  the 
summons  is  issued  And  he  must  endorse  on  the  process,  the  name  of  the  party  who  prose- 
cutes, and  the  title  of  the  statute.     2  Hal.  167.     •">  Hal.  301. 

The  time  of  tendering  an  appeal  bond,  and  of  filing  the  affidavit,  in  cases  of  jury  trial, 
and  the  granting  or  refusing  the  appeal,  should  be  entered  in  the  docket.  1  Hal.  230.  4 
Hal.  liif,. 

The  justice  may  amend  his  docket,  so  as  to  make  it  conform  to  the  truth  of  the  case ;  but 
he  ought  not  to  alter  it  to  the  prejudice  of  a  party,  after  he  has  given  him  a  transcript. 
Penn.  900,  90-3.     2  South.  683.     1  Gr.  195. 

If  different  transcripts  are  given,  the  Supreme  Court  will  take  the  first  as  the  true  one. 
Penn.  239. 

The  transcript  of  a  justice,  under  his  hand  and  seal,  may  be  given  in  evidence,  without 
proof  of  the  justice's  signature.     2  South.  508. 

The  docket  or  a  transcript  of  it,  is  not  evidence  to  prove  the  delivery  of  an  execution  to 
a  constable.     1  Hal.  211. 

When  the  docket  has  been  lodged  with  the  clerk  of  the  county,  a  copy,  certified  by  him, 
under  his  hand  and  official  seal,  is  good  evidence.     1  South.  375. 

A  transcript  may  be  given  in  evidence,  without  producing  a  copy  of  the  statement  of 
demand,  that  being  no  part  of  the  record.  And  it  is  good  evidence,  although  the  judgment 
was  rendered  in  the  absence  of  defendant  without  evidence,  or  was  confessed  by  one  defend- 
ant only.     3  Gr.  224.     1  Harr.  47,  248. 

Transcript  need  not  show  that  state  of  demand  was  filed,  if  the  fact  appear,  or  may  be 
presumed  by  the  proceedings  and  papers  iu  the  case.     2  Harr.  350. 

The  transcript  on  which  justice  has  acknowledged  the  receipt  of  money  from  constable, 
*competent  evidence  in  an  action  against  justice  for  money  paid  to  him  on  execution.  .-„ ,.  „ 
3  Harr.  147.  L 

If  justice,  in  certifying  a  transcript,  certifies  it  to  be  a  true  transcript  from  his  docket, 
and  annexes  his  hand  and  seal,  without  certifying  that  it  is  his  hand  and  seal,  it  is  suffi- 
cient.    4  Zab.  141. 

EXECUTION.  It  cannot  be  issued  after  a  year  and  a  day  from  the  time  of  giving  the 
judgment,  without  a  previous  scire  facias.     Penn.  624. 

There  must  be  a  judgment,  regularly  entered  for  some  sum  of  money,  to  warrant  an  exe- 
cution.    Penn.  137,  156,  319. 

The  mere  oath  of  a  plaintiff,  or  other  person,  that  there  is  danger  of  losing  the  demand, 
unless  execution  issue  immediately,  is  not  sufficient:  the  justice  must  be  himself  satisfied 
from  the  facts  shown,  that  there  is  danger,  and  should  so  state  in  his  docket.     2  Gr.  39. 

Where  security  is  given  to  prevent  an  immediate  execution,  it  can  only  be  done  by  the 
defendant  and  the  security,  both  appearing  together  before  the  justice,  and  confessing  a 
joint  judgment.     2  Gr.  570. 

Upon  an  execution  against  two,  if  one  be  compelled  to  pay  the  whole,  or  do  it  at  the 
request  of  the  other,  an  action  lies  to  recover  back  one  half,  of  the  other  defendant. 
Penn.  90. 

The  delivery  of  an  execution  to  the  plaintiff  and  no  return  thereto,  is  not  prima  facie 
evidence  of  the  payment  of  the  judgment.     3  Hal.  286. 

The  defendant  cannot  be  arrested  and  imprisoned,  after  the  expiration  of  thirty  days  from 
the  time  the  constable  received  the  execution  :  nor  can  goods  be  levied  on  after  that  time, 
although  if  levied  on  within  the  thirty  days,  they  may  be  afterwards  sold,  at  any  time  within 
one  year  from  the  time  the  execution  was  issued.     2  South.  826. 

In  case  property  levied  on  is  claimed,  the  notice  to  the  constable  (above  32-3)  ought  to 
identify  and  describe  the  property,  and  a  claim  should  be  presented  to  and  be  filed  by  the 
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justice,  and  lie  should  enter  in  his  docket,  upon  what  execution  and  by  what  constable  the 
goods  were  seized.  This  proceeding  is  no  more  than  an  inquest  upon  the  claim,  and  when 
the  verdict  is  rendered,  the  docket  made  up  and  the  costs  taxed,  the  business  is  closed,  no 
judgment  is  to  be  given  or  execution  issue.     2  Gr.  120. 

What  is  a  good  levy  of  an  execution.  6  Hal.  218.  1  Hal.  140.  2  South.  480.  4  Zab. 
150. 

The  conduct  or  admissions  of  the  plaintiff,  or  defendant,  cannot  be  given  in  evidence,  to 
defeat  the  title  of  a  bona  fide  purchaser  at  a  constable's  sale.     3  Gr.  228. 

In  actions  of  trespass,  trover  and  trespass  on  the  case,  for  a  wrongful  act  or  omission,  the 
execution  will  be  against  the  goods  and  chattels  and  the  body  of  defendant. 

In  actions  of  debt,  or  other  actions  on  a  contract,  the  execution  cannot  issue  against  the 
body,  except  in  cases  of  fraud.     For  which  see  title  Imprisonment. 

JUDGMENT.  Cannot  be  confessed,  unless  there  is  a  regular  action  pending  or  entered, 
nor  unless  both  parties  appear  before  the  justice  and  agree  to  it,  or  some  person  in  their 
behalf;  and  if  confessed  by  a  third  person,  his  authority  must  appear  and  be  entered  on 
the  docket.  Penn.  91,  533.  1  South.  108.  1  Hal.  142.  3  Hal.  369.  5  Hal.  302.  2 
Gr.  33. 

In  an  action  against  two,  one  of  them  cannot  confess  judgment,  in  the  absence  of  the 
other.     4  Hal.  249. 

If  the  plaintiff  be  not  present,  either  in  person  or  by  attorney,  judgment  cannot  be  con- 
fessed.    3  Gr.  457.     See  5  Hal.  250. 

Judgment  may  be  confessed  without  an  affidavit,  and  is  valid,  if  the  defendant  is  sum- 
moned or  arrested  on  a  warrant.     2  Gr.  124. 

The  judgment  must  be  entered  in  words  at  length,  and  not  in  figures.  Penn.  60.  6 
Hal.  178. 

If  it  be  for  more  than  the  demand,  it  will  be  erroneous,  unless  the  plaintiff  remit  the 
surplus  ;  and  if  a  verdict  be  for  more  than  the  demand,  plaintiff  may  remit  the  surplus, 
and  the  justice  give  judgment  for  the  sum  demanded.  Penn.  166,  318,  868,  1004.  4 
Hal.  319. 

There  must  be  an  actual  judgment  entered  for  some  sum ;  but  if  after  stating  the  amount 
of  the  verdict,  it  be,  for  which  sum  I  give  judgment,  that  will  answer.  Penn.  456,  529, 
848,  977. 

In  an  action  by  several  plaintiffs,  there  cannot  be  a  judgment  for  one  only.  If  there  are 
several  defendants  in  an  action  for  a  wrong  done,  one  or  more  may  be  acquitted,  and  judg- 
ment entered  against  the  others;  but  if  all  are  found  guilty  of  a  joint  trespass,  the  damages 
against  all  must  be  entire  and  not  different.     Penn.  413.     1  Gr.  294. 

Against  executors  and  administrators,  the  judgment  must  not  be  against  them  generally  in 
the  common  form,  it  must  be  special,  viz.,  to  be  levied  of  the  goods  of  the  deceased  person 
in  the  hands  of  defendants,  and  if  said  goods  be  not  sufficient  to  make  the  debt  and  costs, 
then  the  costs  to  be  levied  of  the  goods  of  the  defendant,  and  the  execution  must  follow  the 
judgment.     Penn.  457,  &c.     2  South.  686. 

Against  an  insolvent  debtor,  who  proves  a  regular  discharge  as  against  plaintiff,  it  must 
be,  to  be  levied  of  the  goods  and  chattels  of  defendant,  and  execution  must  not  issue  against 
the  body.     2  South.  810. 

Upon  a  scire  facias,  the  only  judgment  to  be  given  against  defendant,  is  that  execution  do 
issue  for  the  debt  and  costs  aforesaid,  and  the  costs  of  the  sci.  fa.  4  Hal.  32.  1  Harr.  94. 
-KJ.1.4T  *The  justice  has  no  right  to  open  a  judgment  once  given.     7  Hal.  203. 

J   I  give  judgment  for  plaintiff  for»  the  sum  of,  &c,  without  mentioning  defendant,  is 
sufficient.     1  Harr.  86. 

A  scire  facias,  to  revive  a  judgment,  can  only  be  issued  by  the  same  justice  who  rendered 
the  judgment.     1  Harr.  94. 

Judgment,  as  to  costs,  reversed,  because  entered  in  figures  and  not  in  words.  1  Harr. 
127. 

If  court  below,  in  action  of  debt,  render  judgment  for  a  sum  certain,  without  saying 
whether  for  debt  or  damages,  it  will  be  intended  to  be  a  judgment  for  debt.     4  Harr.  73. 

JURISDICTION.  The  justice  has  jurisdiction  of  an  action  for  trespass  to  land;  but  the 
only  matter  triable  before  him  is  the  fact  of  possession,  which  must  be  in  plaintiff  or  he 
cannot  recover.     6  Hal.  62.     See  1  Harr.  87. 

But  he  has  not  jurisdiction  in  an  action  on  the  case  for  overflowing  land,  to  the  permanent 
injury  of  the  freehold.     2  South.  507.     3  Harr.  430. 

Nor  of  actions  for  words,  or  for  assault  and  battery  on  the  person.     Penn.  844,  984. 

Nor  of  an  action  of  covenant,  for  a  breach  of  a  warranty  of  title  in  a  deed.     2  South.  809. 

A  defendant  cannot  oust  the  justice  of  his  jurisdiction,  by  a  set-off  exceeding  one  hundred 
dollars ;  if  such  a  set-off  be  filed,  the  case  must  be  tried,  and  if  it  appear  that  plaintiff  owes 
defendant  more  than  one  hundred  dollars,  by  the  verdict  of  the  jury,  or  if  no  jury,  in  the 
opinion  of  the  justice,  the  action  must  be  dismissed,  for  that  cause.     Penn.  561. 

The  jurisdiction  of  a  justice  is  confined  to  his  own  county;  but  he  may  celebrate  a  mar- 
riage out  of  the  county,  in  any  part  of  the  state.     6  Hal.  12. 

A  justice  has  no  civil  jurisdiction  or  power,  but  such  as  has  been  given  to  him  by  some 
statute.     He  has  no  right  to  administer  an  oath,  except  in  some  criminal  proceeding,  or  in 
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some  proceeding   under  t lie  small  cause  act,  or  in   some  case  where  he  is  authorized  by 
statute,      2  (ir.  186.      See  1   Ilarr.  147. 

In  the  oourl  of  small  causes,  if  a  jury  cannot  agree  upon  their  verdict,  and  arc  dismissed 
by  the  justice,  his  jurisdiction  is  at  an  end  in  that  cause.      1   Hair.  417.      2  Hair.  831. 

A  claim  to  a  right  of  way  not  within  the  jurisdiction  of  a  justice  of  the  peace.  1  Ilarr. 
226. 

The  justice  may  try  the  fact  of  possession  in  qui  tarn  actions,  for  cutting  timber.  1  Ilarr. 
87.     See  also  1  Zab.  83. 

Justice  of  the  peace  cannot  issue  execution,  nor  render  judgment  on  an  attachment  super- 
seded by  one  from  a  higher  court,  even  after  the  latter  is  quashed.      1  Ilarr.  819. 

What  credits  sufficiently  specific  to  bring  suit  within  the  jurisdiction  of  the  justice.  Tenn. 
660.     1  South.  104.     4  Hal.  118.     Spenc.  265.     1  Zab.  694. 

A  suit  in  which  a  right  to  a  pew  in  church  comes  in  question,  not  cognizable  before  a 
justice.     1  Zab.  325. 

Justice  cannot  try  a  cause  and  give  judgment  against  infant  defendant  until  a  guardian  be 
appointed  to  defend  for  him.     1  Zab.  438. 

A  justice  has  no  jurisdiction  in  a  case  for  obstructing  a  private  road.     2  Dutch.  308. 

JURY.  The  venire  ought  to  set  forth  the  qualifications  of  the  jurors  prescribed  by  the 
statute;  but  the  omission  of  them  is  not  a  fatal  defect.     Penn.  97,  685. 

The  venire  must  not  be  issued  till  after  the  appearance  of  defendant;  but  it  may  be  de- 
manded by  one  party,  in  the  absence  of  the  other,     l'enn.  134,  245,  544.     2  South.  501. 

The  cause  cannot  be  tried  by  a  greater  or  less  number  than  twelve  (or  six)  jurymen,  even 
by  consent.     Penn.  911.     1  South.  72. 

The  Supreme  Court  will  reverse  the  judgment,  for  misconduct  of  the  jury,  as  for  agreeing 
to  submit  the  cause  to  two  or  more  jurors  and  bringing  in  a  verdict  accordingly  ;  deciding  by 
lot;  leaving  their  room  ;  conversing  with  the  parties  or  other  persons  ;  or  conversing  with 
the  justice  privately;  but  they  have  a  right,  to  obtain  further  instructions  from  him,  in  a 
public  manner.     Penn.  659,  918.     2  South.  687,  827. 

Where  the  sum  demanded  is  less  than  sixteen  dollars,  and  defendant  files  a  set-off,  claim- 
ing more  than  sixteen  dollars,  the  jury  must  be  of  twelve  men.     2  Hal.  123.     See  Sec.  22. 

If  the  constable  is  interested  in  the  cause,  or  related  to  one  of  the  parties,  though  not 
within  the  third  degree,  it  is  good  cause  of  challenge  to  the  array.  Coxe  43.  1  South. 
364.  If  the  facts  alleged  are  admitted,  the  court  decide ;  if  they  are  denied,  they  appoint 
two  triors. 

A  principal  cause  of  challenge  against  a  juror,  as  that  he  is  of  kin  to  either  party  within 
the  ninth  degree,  that  he  has  an  interest  in  the  cause,  that  he  has  given  an  opinion  in  the 
cause,  that  he  has  not  the  necessary  qualifications,  &c,  if  proved  to  the  satisfaction  of  the 
justice,  excludes  the  juror,  without  any  other  trial.  If  the  challenge  be  to  the  favor,  that 
is,  for  some  suspicion  of  bias,  as  relationship  by  marriage,  great  intimacy  between  him  and 
the  party,  having  a  similar  controversy,  &c.  &c  ,  the  challenge  must  be^determined  by  triors  ; 
who  in  case  the  first  man  called  on  the  jury  be  challenged,  are  to  be  two  indifferent  persons, 
named  by  the  justice;  if  one  man  is  sworn  as  a  juror,  then  he  and  two  other  triors;  when 
two  are  sworn  on  the  jury,  then  those  two  first  men  try  all  the  others  who  may  be  challenged. 
1  South.  72.  The  facts  forming  the  ground  of  challenge  must  be  proved  by  witnesses ;  and 
the  juror  himself  may  be  sworn  and  asked  questions  that  tend  to  dishonor  him,  but  do  not 
subject  him  to  punishment.     1  Dutch.  599. 

*That  a  juror  has  commenced  an  action,  involving  the  same  controversy,  is  good  r*.ii  5 
principal  cause  of  challenge.     Penn.  651. 

A  challenge  for  favor,  to  entitle  it  to  be  tried,  must  state  a  case  raising  a  suspicion  of 
bias;  merely  that  party  and  juror  are  neighbors,  is  no  cause  of  challenge.     Penn.  456. 

A  challenge  for  relationship  should  state  how  related  and  to  whom,  otherwise  it  need  not 
be  noticed.     Penn.  740. 

The  party  has  a  right  to  a  trial  by  jury,  if  demanded;  but  if  he  prevent  a  jury  from 
being  summoned  by  his  own  conduct,  the  justice  may  try  the  cause.     7  Hal.  27. 

The  verdict  must  be  openly  pronounced  by  the  jury.  Penn.  165.  It  may  be  rendered 
on  the  Sabbath,  if  the  jury  cannot  agree  on  Saturday,  and  in  such  case,  the  justice  should 
record  it  and  appoint  a  time  when  he  will  give  judgment.     1  South.  156. 

If  the  jury  cannot  agree,  after  being  kept  together  so  long,  that  to  keep  them  longer  would 
seriously  endanger  their  health,  they  may  be  discharged;  and  in  such  a  case  the  action 
must  be  dismissed,  and  may  be  commenced  anew;  the  justice  cannot  issue  a  new  venire,  or 
otherwise  try  the  cause,  without  the  consent  of  both  parties.  1  Harr.  417.  2  Harr.  331. 
The  justice  cannot  set  aside  a  verdict  and  grant  a  new  trial.  Penn.  1024.  6  Hal.  40. 
Justice  should  not  impose  a  fine  upon  a  non-attending  juror,  without  giving  him  notice 
to  come  and  show  cause  why  he  should  not  be  fined.     1  Harr.  539. 

Execution  for  collecting  such  fine,  not  to  issue  against  the  body  for  want  of  goods.     lb. 
No  jury  allowable  upon  information  for  profane  swearing.     1  Harr.  1. 
The  jury  for  the  trial  of  an  appeal  must  be  drawn  from  the  box  as  in  other  cases. 
3  Dutch.  249. 

PLEAS.  No  written  or  verbal  plea  is  necessary,  except  in  cases  of  set-off  or  of  plea  of 
title;  the  defendant  may  make  any  defence,  it  may  appear  on  the  trial  he  is  entitled  to; 
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and  if  be  plead  a  set-off,  he  is  entitled  to  anv  other  defence  he  may  have*,  although  it  be 
not  pleaded.     Penn.  143.     4  Hal.  381.     7  Hal.  188. 

The  plea  of  set-off  must  be  as  precise  as  a  state  of  demand,  and  must  contain  the  particu- 
lars of  defendant's  account.     Penn.  161,  653.     1  South.  69. 

Without  a  plea  of  set-off,  there  can  be  no  judgment  given,  in  favor  of  defendant,  for  any 
balance  due  him.     Penn.  745. 

The  defendant  may  take  advantage  of  plaintiff's  being  an  infant,  and  no  guardian 
assigned  by  motion  to  dismiss  the  suit,  without  pleading  it  in  abatement.     4  Hal.  381. 

Plea  of  title  may  be  filed  on  the  first  day  of  adjournment,  but  not  afterwards.    1  Gr.  301. 

Title  to  the  land,  on  which  they  were  cut,  may  be  pleaded  in  an  action  of  trover  for  rails 
and  wood.     2  South.  573. 

Where  a  private  way  was  opened  by  three  freeholders,  through  plaintiff's  farm,  which 
way  plaintiff  obstructed  and  defendant  removed  the  obstruction,  for  which  he  was  sued  in 
trespass,  it  was  held,  that  the  possession  being  in  plaintiff,  and  that  being  the  only  question 
the  justice  could  try,  defendant  could  not  give  in  evidence  the  right  of  way,  but  should 
have  pleaded  title  and  filed  his  bond.     1  Harr.  226. 

A  bond  accompanying  a  plea  of  title,  or  other  bond  given  for  the  security  of  a  party  in  a 
cause,  ought  to  be  legibly  written,  and  without  important  erasures  or  interlineations,  or  it 
may  be  rejected  by  the  justice  or  court.     3  Gr.  460. 

See  Title  Set-off,  and  the  Notes  thereto. 

SUMMONS.  All  process  issued  by  a  justice,  and  his  transcript,  must  have  a  wafer  or 
wax  seal;  and  the  constable  serving  a  copy  of  the  summons,  must  put  a  seal  or  scroll  on 
it,  or  it  will  not  be  a  copy. 

Should  be  served  five  days  before  the  day  of  appearance.  Penn.  57.  See  3  Hal.  303. 
7  Hal.  203. 

It  must  not  be  made  returnable  more  than  fifteen,  nor  less  than  five  days,  after  its  date. 
Penn.  608. 

A  summons  or  warrant  cannot  be  served  on  a  party  or  witness  attending  a  cause  in 
court,  or  while  on  his  way  to  or  from  the  court.     1  South.  366. 

The  constable  must  state  in  his  return,  the  time  and  manner  he  served  it;  if  personally 
on  defendant,  that  he  read  it  to  him  and  that  a  copy  was  given,  or  that  a  copy  was  not  re- 
quired; if  not  personally  served,  he  must  return,  that  the  defendant  not  being  to  be  found, 
it  was  served  at  such  a  time,  by  leaving  a?  copy  at  his  house  or  place  of  abode  (not  at  his 
store,  shop,  &c),  in  presence  of  some  free  person  of  the  family  of  the  age  of  fourteen  years, 
who  was  informed  of  the  contents.  If  the  return  is  deficient  in  any  of  these  particulars, 
the  justice  cannot  try  the  cause  in  the  absence  of  defendant,  or  if  he  appears  and  objects. 
Stating  that  a  copy  was  left  with  defendant's  wife,  without  stating  that  it  was  at  his  house, 
and  that  she  was  informed  of  the  contents,  will  not  be  sufficient.  Penn.  62,  909,  993. 
1  South.  108,  119.     2  Gr.  24,  144.     3  Gr.  435.     1  Harr.  46.     2  Harr.  162. 

If  the  defendant  appears  and  does  not  object,  this  cures  defects  in  the  process  and  in  the 
service  and  return  of  it.  Penn.  134,  344,  653,  718,  973.  1  South.  108.  1  Harr.  40,  46, 
233,  353. 

If  the  constable  return  that  he  served  the  summons  on  defendant  by  offering  to  read  it 
to  him,  but  he  would  not  stay  to  hear  it,  this  is  sufficient.     1  Gr.  34. 

If  the  summons  is  against  more  than  one  defendant,  it  must  be  served  on  all;  or  it  must 
appear  by  the  constable's  return,  that  the  defendant,  upon  whom  it  was  not  served,  could 
„,1  „,  *not  be  found  in  the  county,  in  which  case  the  proceedings  and  judgment  may  be 
410J  against  all.     Penn.  993.     1  South.  93,  103. 

A  summons  to  appear  at  two  o'clock  noon,  or  at  12  o'clock  afternoon,  is  bad.  4  Hal. 
253.     1  Harr.  23. 

If  the  copy  of  the  summons  be  to  appear  at  ten,  instead  of  two  o'clock,  the  proper  hour, 
and  the  defendant  do  not  appear  at  all,  judgment  will  not  be  reversed.     1  Harr.  86. 

Service  in  prosecutions  under  the  act  to  suppress  vice  and  immorality,  must  be  a  per- 
sonal service.  1  Harr.  97.  Summons  signed  by  justice  with  the  initials  only  of  his  chris- 
tian name,  sufficient.     4  Zab.  33. 

TRIAL.  Justice  cannot  proceed  to  trial  in  the  absence  of  plaintiff.  Penn.  653,  681. 
1  Hal   227. 

If  the  defendant  is  legally  summoned  and  does  not  appear,  the  justice  must  not  give 
judgment  by  default,  but  must  try  the  cause  as  if  he  was  present.  It  must  appear  by  his 
docket,  that  a  witness  was  sworn,  or  other  legal  evidence  given  ;  and  the  witness  must  not 
be  sworn  merely  for  form,  for  if  the  plaintiff's  demand  was  not  legally  proved,  the  judg- 
ment will  be  reversed.     Penn.  87,  319,  &c.     2  Gr.  602. 

If  defendant  agree,  that  in  case  of  his  non-appearance  on  the  day  of  adjournment,  judg- 
ment may  be  rendered  against  him  for  plaintiff's  demand,  and  doth  not  appear,  judgment 
may  be  entered  against  him  accordingly  without  proof.     Penn.  533. 

If  the  justice  take  time,  till  another  day,  to  make  up  his  opinion,  he  should  notify  the 
parties  of  the  time  he  will  render  judgment.     1  South.  156.     3  Hal.  60.     7  Hal.  203. 

It  is  in  the  discretion  of  the  justice,  whether  he  will  allow  the  defendant's  cause  to  be 
conducted  by  an  attorney  in  fact,  and  whether  he  will  require  a  formal  power  of  attorney. 
1  Gr.  350. 
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If  the  justice  has  jurisdiction  of  the  case,  he  is  not,  authorized,  after  hearing,  to  dismiss 
it;  he  should  render  his  judgment  for  one  of  the  parties.      1  Gr.  Hi"). 

In  an  action  of  trover,  for  rye,  or  other  action,  a  deed  for  land  cannot  be  given  in  evi- 
dence, to  prove  the  parties'  right  to  it.     1  Ilarr.  81. 

WARRANT.  The  process  against  a  female  must  be  a  summons;  she  cannot  be  sued  by 
a  warrant  or  attachment.     2  Hal.  97.     1  Harr.  4r>7. 

If  the  defendant  is  discharged  from  arrest  on  a  warrant,  upon  his  promising  to  appear, 
or  if  he  gives  bond  to  the  constable,  to  appear  before  the  justice,  and  he  does  not  appear, 
the  justice  cannot  try  the  cause  in  his  absence.     2  Hal.  120,  136. 

The  bond  given  by  a  defendant  to  the  constable,  for  his  appearance  (above  12),  if  the 
penalty  thereof  do  not  exceed  one  hundred  dollars,  may  be  prosecuted  before  a  justice,  in 
which  case  judgment  is  to  be  entered  and  execution  issue  for  the  penalty,  but  the  plaintiff 
must  prove  his  original  cause  of  action,  and  the  justice  enter  in  his  docket  the  sum  he  finds 
due  him,  and  when  execution  is  issued,  he  must  endorse  that  amount  on  it,  as  the  true  sum 
to  be  made.     2  Gr.  74. 

A  defendant  in  custody  on  a  warrant,  if  the  trial  is  postponed,  or  delayed  till  plaintiff  can 
be  notified,  must  enter  into  recognisance  for  his  appearance  (above  12,  14);  or  in  case  he 
does  not,  the  justice  must  command  the  constable  to  hold  him  in  custody  or  to  convey  him 
to  jail,  and  enter  such  command  on  his  docket,  without  which  the  constable  will  not  be 
authorized  to  hold  him,  nor  liable  for  his  escape.     1  Harr.  50. 

When  a  recognisance  is  given,  if  the  defendant  do  not  appear,  the  justice  must  try  the 
cause  (above  15),  and  if  judgment  is  given  for  the  plaintiff,  issue  execution  thereon,  and 
then  an  action  may  be  brought  on  the  recognisance.     1  Harr.  178. 

Irregularity  in  issuing  a  warrant  waived  by  appearance  of  defendant,  and  entering  into 
recognisance  without  objection.     1  Zab.  438. 

Notwithstanding  the  doubts  expressed  in  1  Harr.  59,  it  is  believed  that  a  warrant  may  be 
issued  in  all  cases  of  actions  for  a  trespass,  or  of  trespass  on  the  case  for  a  wrongful  act  of 
omission  or  commission,  as  a  matter  of  course,  if  the  defendant  is  not  a  freeholder  and  resi- 
dent in  the  county,  or  if  he  is  a  freeholder  and  resident,  upon  proof  to  the  satisfaction  of  the 
justice  by  the  oath  of  plaintiff,  or  another,  that  if  the  process  be  by  summons,  the  plaintiff 
will  be  in  danger  of  losing  his  demand,  or  doth  really  believe  that  such  freeholder  will  abscond, 
or  remove  from  the  county.  The  construction  of  the  words  (Sec.  10),  forbidding  a  warrant 
"in  cases  wherein  the  defendant  cannot  be  held'to  bail,"  seems  to  be,  that  it  means  cases 
where  bail  could  not  be  required  at  all,  as  in  actions  against  executors,  privileged  persons, 
&c,  and  so  it  has  been  held  ever  since  the  act  of  1798.  (Pat.  113,  Sec.  8.)  See  Griff.  Treat,, 
35.     Ewing's  Just.,  17.     Penn.  Treat.,  25. 

In  actions  of  debt  and  other  actions  on  a  contract,  express  or  implied,  a  warrant  can  be 
issued  only  upon  proof,  by  the  oath  or  affirmation  of  some  other  person  or  persons  than  the 
plaintiff,  to  the  satisfaction  of  the  justice,  and  so  entered  on  the  docket,  of  the  particulars 
of  the  debt,  and  of  some  of  the  particulars  of  fraud  contained  in  the  first  section  of  the 
act  respecting  imprisonment  for  debt  in  cases  of  fraud.  (See  title  Imprisonment,  and  the 
Notes.)  And  it  is  supposed  that  if  the  defendant  is  a  freeholder  resident  in  the  county,  the 
justice  must  also  be  satisfied,  and  so  enter,  that  if  the  process  be  by  summons,  the  plaintiff 
will  be  in  danger  of  losing  his  debt  or  demand,  or  that  such  freeholder  will  abscond  or 
remove.     Ed. 

*WITNESS.  Not  bound  to  attend,  unless  his  legal  fee  be  paid  or  tendered,  when  p.417 
subpoena  is  served.     2  South.  518. 

He  is  privileged  from  the  service  of  a  warrant  or  summons,  while  attending  under  sub- 
poena, and  in  going  and  returning,  but  not  unless  a  subpoena  has  been  served  on  him. 
Penn.  516.     1  South.  366. 

If  the  witness  is  under  the  age  of  fourteen  years,  it  is  in  the  discretion  of  the  court  to 
admit  him  or  not.     Penn.  657.     2  South.  589. 

When  attachment  will  be  ordered  against  witness  for  not  attending  trial  in  obedience  to 
subpoena.     1  South.  139. 

Justice  cannot  be  a  witness  in  his  own  court,  nor  act  upon  his  personal  knowledge  of  a 
fact.     1  Harr.  324. 
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Agreement  not  under  seal,  action  on,             8    Lease,  surrender  and  renewal  of,  13 

Attornment,  when  to  be  void,                        14    action  for  rent,  if  there  be  none,  3 

Debt  for  rent,  on  lease  for  life,                        1     Landlord,  may  defend  ejectment,  1') 


Deserted  premises,  proceedings  in  case  of,    12 
Double  rent,  when  to  be  paid,  7,  8 

Ejectment,  in  cases  of  re-entry, 


how  to  re-enter,  Jfcc.,  9 

how  put  in  possession  of  deserted 
premises,  12 


how  stayed  by  injunction,  1U  Plaintiff,  to  prove  right  of  possession, 

to  be  discontinued,  on  payment  of  Remedy,  if  tenant  for  life  die,  2 

rent  and  costs,  11  Rent,  on  a  lease  for  life,                              1,  2 

tenant  must  give  landlord  notice  of,  15  when  and  how  recovered  for  use 

landlord  may  defend,  16                 and  occupation,                                      3 

Execution,  ic,  not  to  take  goods  till  rent  payment  in  case  of  execution,  &c,      4 

be  paid,  4  when  to  be  doubled,                            7,  8 

Executors  and  administrators  of  tenant  Tenant  deserting  premises,  what  to  be 

for  life,  2                done,                                                       12 

Goods,  not  to  be  taken  in  execution  till  not  quitting,  after  notice  given,  8 

rent  is  paid,  4  to  give  notice  of  ejectment,                  15 

taken,  when  to  be  sold,  •>  to  have  three  months' notice  to  quit,     17 

to  be  removed  by  day  and  notice  given,  6  removal  of,  by  a  justice,  18 

Holding  over,  penalty  for,  7  proceedings  in  case  of,             19,  24,  27 

Justices,  when  to  deliver  possession  to  fees,  25 

landlord,                                           12,  18,  21  Use  and  occupation,  action  for,                      3 

[See  Assignment.     Distress.     Dov:er.     Beplevin."] 

An  Act  concerning  landlords  and  tenants.     Revision — Approved  April  15, 1846.     (R.  S.  85.) 

1.  It  shall  and  may  be  lawful  for  any  person  or  persons,  having  any  rent  in 
arrear  or  due  upon  a  lease  for  life  or  lives,  to  bring  an  action  or  actions  of  debt 
for  =uch  arrears  of  rent,  in  the  same  manner  as  he,  she  or  they  might  have  done 
in  case  such  rent  was  reserved  and  due  upon  a  lease  for  years. 

2.  Where  any  tenant  for  life  shall  happen  to  die  before,  or  on  the  day  on  which 
any  rent  was  reserved  or  made  payable,  upon  any  demise  or  lease  of  any  lands, 
tenements  or  hereditaments,  which  determined  on  the  death  of  any  tenant  for 
life,  that  the  executors  or  administrators  of  such  tenant  for  life  shall  and  may, 
in  an  action  on  the  case,  recover  of  and  from  such  under-tenant  or  under-tenants 
of  such  lands,  tenements  or  hereditaments,  if  such  tenant  for  life  die  on  the  day 
on  which  the  same  was  made  payable,  the  whole,  or  if  before  such  day,  then  a 
proportion  of  such  rent,  according  to  the  time  such  tenant  for  life  lived  of  the 
last  year,  or  quarter  of  a  year,  or  other  time  in  which  the  said  rent  was  growing 
due  as  aforesaid,  making  all  just  allowances,  or  a  proportionable  part  thereof, 
respectively. 

3.  It  shall  and  may  be  lawful  to  and  for  the  landlord*  or  landlords,  his,  her  or 
their  heirs  or  assigns,  where  the  agreement  is  not  by  deed,  to  recover  a  reason- 
able satisfaction  for  the  lands,  tenements  or  hereditaments,  held  or  occupied  by 
the  defendant  or  defendants,  in  an  action  on  the  case,  for  the  use  and  occupation 
of  what  was  so  held  or  enjoyed;  and  if  in  evidence  on  the  trial  of  such  action, 
any  parol  demise,  or  any  agreement  (not  being  by  deed),  whereon  a  certain  rent 
*4.181  was  *reserved,  shall  appear,  the  plaintiff  in  such  action  shall  not  therefor 

J  be  nonsuited,  but  may  make  use  thereof  as  an  evidence  of  the  quantum 
of  the  damages  to  be  recovered. 

4.  No  goods  or  chattels  whatsoever,  lying  or  being,  or  which  shall  lie  or  be  in 
or  upon  any  messuage,  lands  or  tenements,  which  are  or  shall  be  leased  for  term 
of  life  or  lives,  year  or  years,  at  will  or  otherwise,  shall  be  liable  to  be  taken,  by 
virtue  of  any  execution,  attachment  or  other  process,  unless  the  party  at  whose 
suit  the  said  execution  or  other  process  is  sued  out,  shall,  before  the  removal  of 
such  goods  from  off  the  said  premises,  by  virtue  of  such  process,  pay  to  the  land- 
lord of  the  said  premises,  or  his  bailiff,  all  rent  due  for  the  said  premises,  at  the 
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time  of  the  taking  such  poods  or  chattels  by  virtue  of  such  process,  or  which 
shall  have  accrued  ap  to  the  day  of  the  removal  of  the  goods  from  off  the  Mid 
premises,  whether  by  the  terms  of  lease,  the  day  of  payment  shall  have  come  or 
not,  making  a  rebate  of  interest  on  the  sum,  the  time  of  payment  of  which,  by 
the  terms  of  the  lease,  shall  not  have  come:  Provided,  the  said  arrears  of  rent 
do  not  amount  to  more  than  one  year's  rent;  and  in  case  the  said  arrears  shall 
exceed  one  year's  rent,  then  the  said  party  at  whose  suit  such  process  is  sued 
out,  paying  the  said  landlord,  or  his  bailiff  one  year's  rent,  may  proceed  to  exe- 
cute his  process,  as  he  might  have  done  before  the  making  of  this  act;  and  the 
sheriff  or  other  officer  is  hereby  empowered  and  required  to  levy  and  pay  to  the 
plaintiff,  as  well  the  money  so  paid  for  rent  as  the  money  to  be  made  by  virtue  of 
such  process. 

5.  If  any  goods  and  chattels  lying  or  being  or  which  shall  lie  or  be  in  or  upon 
any  messuages,  lands  or  tenements  which  are  or  shall  be  leased  for  terra  of  life 
or  lives,  year  or  years,  at  will  or  otherwise,  shall  be  taken  by  virtue  of  any  exe- 
cution, attachment  or  other  process  and  removed  off  said  premises,  the  same 
shall  not  be  sold  by  the  sheriff  or  other  officer  so  taking  and  removing  the  same 
until  ten  days  after  such  removal,  and  then  not  unless  the  plaintiff  or  party  at 
whose  suit  such  goods  or  chattels  are  taken  as  aforesaid,  shall,  before  the  sale 
thereof,  pay  to  the  landlord  of  the  said  premises,  or  his  or  her  bailiff,  all  rent 
due  for  the  said  premises,  or  which  shall  have  accrued  at  the  time  of  said  sale, 
whether  by  the  terms  of  lease  the  day  of  payment  shall  have  come  or  not,  making 
a  rebate  of  interest  on  the  sum,  the  time  of  payment  of  which  shall  not  have  come  : 
Provided,  the  same  do  not  exceed  one  year's  rent;  and  in  case  the  said  arrears 
shall  exceed  one  year's  rent,  then  the  said  party  at  whose  suit  execution  or  other 
process  is  sued  out  paying  the  said  landlord  or  his  or  her  bailiff  one  year's  rent, 
may  proceed  to  execute  his  process  as  he  might  have  done  before  the  passing  of 
this  act :  Provided,  the  landlord  or  his  bailiff  shall,  before  the  expiration  of  the 
said  ten  days  from  the  time  of  said  removal,  give  notice  to  the  sheriff  or  other 
officer  holding  such  execution,  or  other  process,  of  the  amount  of  the  rent  in 
arrear  and  claim  the  same ;  which  notice  may  be  served  by  delivering  the  same 
to  said  officer,  or  leaving  a  copy  thereof  at  his  usual  place  of  abode. 

6.  No  such  goods  and  chattels  shall  be  removed  off  said  premises  by  said 
sheriff  or  other  officer,  but  openly  and  in  the  day  time,  and  then  not  unless  the 
sheriff  or  other  officer  shall,  at  the  time  of  removing  the  said  goods  and  chattels, 
give  notice  thereof  to  the  defendant,  or  in  his  absence,  to  some  person  of  his 
family  residing  on  said  premises,  of  the  removal  of  said  goods  and  chattels. 

7.  In  case  any  tenant  or  tenants  for  any  term  of  life  or  lives,  year  or  years,  or 
other  person  or  persons  who  are  or  shall  come  into  possession  of  any  lands,  tene- 
ments or  hereditaments,  by,  from  or  under,  or  by  collusion  with  such  tenant  or 
tenants,  shall  wilfully  hold  over  any  lands,  tenements  or  hereditaments,  after  the 
determination  of  such  terra  or  terms,  and  after  demand  made  and  notice  in  writing 
given  for  delivering  the  possession  thereof  by  his,  her  or  their  laudlord  or  land- 
lords, lessor  or  lessors,  or  the  person  or  persons  to  whom  the  remainder  or  re- 
version of  such  lands,  tenements  or  hereditaments  shall  belong,  his,  her  or  their 
agent  or  agents,  thereunto  lawfully  authorized,  then  and  in  such  case,  such  per- 
son or  persons  so  holding  over,  shall,  for  and  during  the  time  he,  she  or  they 
shall  so  hold  over,  or  keep  the  person  or  persons  entitled  out  of  possession  or 
the  said  lands,  tenements  or  hereditaments  as  aforesaid,  pay  to  the  person  or 
persons  so  *kept  out  of  possession,  his,  her  or  their  executors,  adminis-  r*^, 
trators  or  assigns,  at  the  rate  of  double  the  yearly  value  of  the  lands,  L 
tenements  or  hereditaments  so  detained,  for  so  long  time  as  the  same  are  de- 
tained ;  to  be  recovered  in  any  court  of  record  in  this  state  by  action  of  debt, 
whereunto  the  defendant  or  defendants  shall  be  obliged  to  give  special  bail,  and 
against  the  recovering  of  which  said  penalty  there  shall  be  no  relief  in  equity. 

8.  In  case  any  tenant  or  tenants  shall  give  notice  of  his,  her  or  their  inten- 
tion to  quit  the  premises  by  him,  her  or  them  holden,  at  a  time  mentioned  in 
such  notice,  and  shall  not  accordingly  deliver  up  the  possession  thereof  at  the 
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time  in  such  notice  contained,  that  then  the  said  tenant  or  tenants,  his,  her  or 
their  executors  or  administrators,  shall  from  thenceforward  pay  to  the  landlord 
or  landlords,  lessor  or  lessors,  his,  her  or  their  heirs  or  assigns,  double  the  rent 
or  sum  which  he,  she  or  they  should  otherwise  have  paid,  to  be  levied,  sued  for 
and  recovered  at  the  same  times  and  in  the  same  manner  as  the  single  rent  or 
sum  before  the  giving  such  notice  could  be  levied,  sued  for  and  recovered  ;  and 
such  double  rent  or  sum  shall  continue  to  be  paid  during  all  the  time  such  tenant 
or  tenants  shall  continue  in  possession  as  aforesaid. 

9.  In  all  cases  between  landlord  and  tenant,  as  often  as  it  shall  happen  that 
one  half  year's  rent  shall  be  in  arrear,  and  the  landlord  or  lessor,  to  whom  the 
same  is  due,  hath  right  by  law,  to  re-enter  for  the  non-payment  thereof,  such 
landlord  or  lessor  shall  and  may,  without  any  formal  demand  or  re-entry,  serve  a 
declaration  in  ejectment  for  the  recovery  of  the  demised  premises,  or  in  case  the 
same  cannot  be  legally  served,  or  no  tenant  be  in  actual  possession  of  the  pre- 
mises, then  to  affix  the  same  upon  the  door  of  any  demised  messuage,  or  in  case 
such  ejectment  shall  not  be  for  the  recovery  of  any  messuage,  then  upon  some 
notorious  place  of  the  lands,  tenements  or  hereditaments,  comprised  in  such 
declaration  in  ejectment,  and  such  affixing  shall  be  deemed  legal  service  thereof; 
which  service,  or  affixing  such  declaration  in  ejectment,  shall  stand  in  the  place 
and  stead  of  a  demand  and  re-entry ;  and  in  case  of  judgment  against  the  casual 
ejector,  or  nonsuit  for  not  confessing  lease,  entry  and  ouster,  it  shall  be  made  to 
appear  to  the  court,  where  the  said  suit  is  depending,  by  affidavit,  or  be  proved 
upon  the  trial,  in  case  the  defendant  appears,  that  half  a  year's  rent  was  due 
before  the  declaration  was  served,  and  that  no  sufficient  distress  was  to  be  found 
on  the  demised  premises,  countervailing  the  arrears  then  due,  and  that  the 
lessor  or  lessors  in  ejectment  had  power  to  re-enter,  then  and  in  every  such  case, 
the  lessor  or  lessors  in  ejectment  shall  have  judgment  and  execution,  in  the  same 
manner  as  if  the  rent  in  arrear  had  been  legally  demanded  and  re-entry  made  ; 
and  in  case  the  lessee  or  lessees,  his,  her  or  their  assignee  or  assignees,  or  other 
person  or  persons,  claiming  or  deriving  title  under  the  said  lease,  shall  suffer 
judgment  on  such  ejectment  and  execution  to  be  executed  thereon,  without  pay- 
ing the  rent  and  arrears,  together  with  full  costs,  and  without  filing  any  bill  or 
bills  for  relief  in  equity,  within  six  calendar  months  after  such  execution  exe- 
cuted, then  and  in  such  case,  the  said  lessee  or  lessees,  his,  her  or  their  assignee 
or  assignees,  and  all  other  persons  claiming  and  deriving  title  under  the  said 
lease,  shall  be  barred  and  foreclosed  from  all  relief  or  remedy  in  law  or  equity, 
other  than  by  writ  of  error  for  reversal  of  such  judgment,  in  case  the  same  shall 
be  erroneous,  and  the  said  landlord  or  lessor  shall,  from  thenceforth,  hold  the 
same  demised  premises  discharged  from  such  lease  ;  and  if  on  such  ejectment, 
verdict  shall  pass  for  the  defendant  or  defendants,  or  the  plaintiff  or  plaintiffs 
shall  be  nonsuited  therein,  except  for  the  defendant  or  defendants  not  confessing 
lease,  entry  and  ouster,  then  and  in  every  such  case,  the  defendant  or  defendants 
shall  have  and  recover  his,  her  or  their  full  costs  :  Provided  ahvays,  that 
nothing  herein  contained  shall  extend  to  bar  the  right  of  any  mortgagee  or 
mortgagees  of  such  lease  or  any  part  thereof,  who  shall  not  be  in  possession,  so 
as  such  mortgagee  or  mortgagees  shall  and  do  within  six  calendar  months  after 
such  judgment  obtained  and  execution  executed,  pay  all  rent  in  arrear  and  all 
costs  and  damages  sustained  by  such  lessor,  or  person  or  persons  entitled  to  the 
*4201  reraamder  or  reversion  as  aforesaid,  and  *perform  all  the  covenants  and 
J  agreements  which  on  the  part  and  behalf  of  the  first  lessee  or  lessees  are 
and  ought  to  be  performed. 

10.  In  case  the  said  lessee  or  lessees,  his,  her  or  their  assignee  or  assignees, 
or  other  person  or  persons,  claiming  any  right,  title  or  interest  in  law  or  equity, 
of,  in  or  to  the  said  lease,  shall,  within  the  time  aforesaid,  file  one  or  more  bill 
or  bills  for  relief,  in  any  court  of  equity,  such  person  or  persons  shall  not  have 
or  continue  any  injunction  against  the  proceedings  at  law  on  such  ejectment, 
unless  he,  she  or  they  do  or  shall,  within  twenty  days  next  after  a  full  and  per- 
fect answer  shall  be  filed,  by  the  lessor  or  lessors  of  the  plaintiff  in  such  eject- 
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ment,  bring  into  court  and  lodge  with  the  proper  officer,  such  sum  and  suras  of 
money  as  the  lessor  or  lessors  of  the  plaintiff  in  the  said  ejectment  shall,  in  his, 
her  or  their  answer,  swear  to  be  due  and  in  arrear,  over  and  above  all  just 
allowances,  and  also  the  costs  taxed  in  the  said  suit,  there  to  remain  till  the 
bearing  of  the  cause,  or  to  be  paid  out  to  the  lessor  or  landlord  on  good 
security,  subject  to  the  decree  of  the  court ;  and  in  case  such  bill  or  bills  shall 
be  filed  within  the  time  aforesaid,  and  after  the  execution  is  executed,  the  lessor 
or  lessors  of  the  plaintiff  shall  be  accountable  only  for  so  much  and  no  more  as 
he,  she  or  they  shall  really  and  bona  fide,  without  fraud,  deceit,  or  wilful  neglect, 
make  of  the  demised  premises,  from  the  time  of  his,  her  or  their  entering  into 
the  actual  possession  thereof;  and  if  what  shall  be  so  made  by  the  lessor  or  les- 
sors of  the  plaintiff  happen  to  be  less  than  the  rent  reserved  on  the  said  lease, 
then  the  said  lessee  or  lessees,  his,  her  or  their  assignee  or  assignees,  before  he, 
she  or  they  shall  be  restored  to  his,  her  or  their  possession  or  possessions,  shall 
pay  such  lessor  or  lessors,  landlord  or  landlords,  what  the  money,  so  by  them 
respectively  made,  fell  short  of  the  reserved  rent,  for  the  time  such  lessor  or  les- 
sors of  the  plaintiff,  or  landlord  or  landlords,  held  the  said  lands. 

11.  If  the  tenant  or  tenants,  his,  her  or  their  assignee  or  assignees,  do  or 
shall,  at  any  time  before  the  trial  in  such  ejectment,  pay  or  tender  to  the  lessor 
or  landlord,  his  or  her  executors  or  administrators,  or  his,  her  or  their  attorney 
in  that  cause,  or  pay  into  the  court  where  the  same  cause  is  or  shall  be  depend- 
ing, all  the  rent  and  arrears,  together  with  the  costs,  then  and  in  such  case,  all 
further  proceedings  on  the  said  ejectment  shall  cease  and  be  discontinued  ;  and 
if  such  lessee  or  lessees,  his,  her  or  their  executors,  administrators  or  assigns, 
shall,  upon  such  bill  filed  as  aforesaid,  be  relieved  in  equity,  he,  she  or  they  shall 
have,  hold  and  enjoy  the  demised  lands,  according  to  the  lease  thereof  made, 
without  any  new  lease  to  be  thereof  made  to  him,  her  or  them. 

12.  If  any  tenant,  holding  any  lauds,  tenements  or  hereditaments,  who  shall 
be  in  arrear  for  one  year's  rent,  shall  desert  the  demised  premises,  and  leave  the 
same  uncultivated  or  unoccupied,  so  as  no  sufficient  distress  can  be  had  to  coun- 
tervail the  arrears  of  rent,  it  shall  and  may  be  lawful  to  and  for  two  or  more 
justices  of  the  peace  of  the  county  in  which  the  demised  premises  lie,  and  who 
have  no  interest  in  the  same,  at  the  request  of  the  landlord  or  landlords,  lessor 
or  lessors,  or  his,  her  or  their  bailiff  or  agent,  to  go  upon  and  view  the  same, 
and  to  affix  or  cause  to  be  affixed,  on  the  most  notorious  part  of  the  premises, 
notice  in  writing  what  day  (at  the  distance  of  fourteen  days  at  least),  they  will 
return  to  take  a  second  view  thereof,  and  if,  upon  such  second  view,  the  tenant, 
or  some  person  in  his  or  her  behalf,  shall  not  appear  and  pay  the  rent  in  arrear, 
or  there  shall  not  be  sufficient  distress  upon  the  premises,  then  the  said  justices 
may  put  the  said  landlord  or  landlords,  lessor  or  lessors,  into  the  possession  of 
the  said  demised  premises,  and  the  lease  thereof  to  such  tenant,  as  to  any  demise 
therein  contained,  shall  from  thenceforth  become  void  :  Provided  always,  that 
such  proceedings  of  the  said  justices  shall  be  examinable  in  a  summary  way  by 
the  justices  of  the  supreme  court,  who  are  hereby  empowered  to  order  restitu- 
tion to  be  made  to  such  tenant,  together  with  his  or  her  expenses  and  costs,  to 
be  paid  by  the  landlord  or  landlords,  lessor  or  lessors,  if  they  shall  see  cause  for 
the  same ;  and  in  case  they  shall  affirm  the  act  of  the  said  justices,  to  award 
costs  to  be  paid  by  such  tenant,  and  the  costs  as  well  in  the  instance  of  restitu- 
tion as  of  affirmance  aforesaid,  shall  be  levied  and  recovered  against  the  body 
or  bodies,  or  goods  and  chattels,  lands  and  tenements,  of  such  landlord  or 
tenant,  as  the  case  may  be. 

*13.  In  case  any  lease  shall  be  duly  surrendered  in  order  to  be  renewed,  r*  i9i 
and  a  new  lease  made  and  executed  by  the  chief  landlord  or  landlords,  L 
the  same  new  lease  shall,  without  a  surrender  of  all  or  any  of  the  under  leases, 
be  as  good  and  valid,  to  all  intents  and  purposes,  as  if  all  the  under  leases,  de- 
rived thereout,  had  been  likewise  surrendered  at  or  before  the  taking  of  such  new 
lease,  and  all  and  every  person  or  persons,  in  whom  any  estate  for  life  or  lives, 
or  for  years,  shall,  from  time  to  time,  be  vested,  by  virtue  of  such  new  lease,  and 
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his,  her  and  their  executors  and  administrators,  shall  be  entitled  to  the  rents, 
covenants  and  duties,  and  have  like  remedy  for  recovery  thereof,  and  the  under 
lessees  shall  hold  and  enjoy  the  messuages,  lands  and  tenements,  fh  the  respective 
under  leases  comprised,  as  if  the  original  leases,  out  of  which  the  respective  under 
leases  are  derived,  had  been  still  kept  on  foot  and  continued;  and  the  chief 
landlord  or  landlords  shall  have  and  be  entitled  to  such  and  the  same  remedy, 
by  distress  or  entry  in  and  upon  the  messuages,  lands,  tenements  and  heredita- 
ments, comprised  in  any  such  under  lease,  for  the  rents  and  duties  reserved  by 
such  new  lease,  so  far  as  the  same  exceed  not  the  rents  and  duties  reserved  in 
the  lease  out  of  which  such  under  lease  was  derived,  as  he,  she,  or  they  would 
have  had,  in  case  such  former  lease  had  been  still  continued,  or  as  he,  she,  or 
they  would  have  had,  in  case  the  respective  under  leases  had  been  renewed  under 
such  new  principal  lease. 

14.  And  whereas,  the  possession  of  estates  in  lands,  tenements  and  heredita- 
ments is  rendered  very  precarious,  by  the  frequent  and  fraudulent  practice  of 
tenants,  in  attorning  to  strangers,  who  claim  title  to  the  estates  of  their  respective 
landlord  or  landlords,  lessor  or  lessors,  who  by  that  means  are  turned  out  of  pos- 
session of  their  respective  estates,  and  put  to  the  difficulty  and  expense  of  re- 
covering the  possession  thereof  by  actions  or  suits  at  law ;  for  remedy  whereof, 
be  it  enacted,  that  all  and  every  such  attornment  or  attornments  of  any  tenant 
or  tenants  of  any  messuages,  lands,  tenements  or  hereditaments,  shall  be  abso- 
lutely null  and  void,  to  all  intents  and  purposes  whatsoever,  and  the  possession  of 
their  respective  landlord  or  landlords,  lessor  or  lessors,  shall  not  be  deemed  or 
construed  to  be  in  anywise  changed,  altered  or  affected,  by  any  such  attornment 
or  attornments  :  Provided  always,  that  nothing  herein  contained  shall  extend 
to  vacate  or  affect  any  attornment  made  pursuant  to,  or  in  consequence  of  some 
judgment  at  law,  or  decree  or  order  of  a  court  of  equity,  or  made  with  the  privity 
and  consent  of  the  landlord  or  landlords,  lessor  or  lessors,  or  to  any  mortgagee, 
after  the  mortgage  has  become  forfeited. 

15.  Every  tenant,  to  whom  any  declaration  in  ejectment  shall  be  delivered  for 
any  lands,  tenements  or  hereditaments,  shall  forthwith  give  notice  thereof  to  his 
or  her  landlord  or  landlords,  or  his,  her,  or  their  bailiff,  receiver,  agent  or  lawful 
attorney,  under  the  penalty  of  forfeiting  the  value  cf  three  years'  improved  or 
rack  rent  of  the  premises  so  demised  or  holden  in  the  possession  of  such  tenant, 
to  the  person  of  whom  he  or  she  holds,  to  be  recovered  by  action  of  debt,  to  be 
brought  in  any  court  of  record  within  this  state. 

16.  It  shall  and  may  be  lawful  for  the  court  where  such  ejectment  shall  be 
brought  to  suffer  the  landlord  or  landlords,  to  make  himself,  herself,  or  them- 
selves defendant  or  defendants  by  joining  with  the  tenant  or  tenants,  to  whom 
such  declaration  in  ejectment  shall  be  delivered,  in  case  he,  she,  or  they  shall 
appear ;  but  in  case  such  tenant  or  tenants  shall  refuse  or  neglect  to  appear, 
judgment  shall  be  signed  against  the  casual  ejector  for  want  of  such  appearance; 
but  if  the  landlord  or  landlords  of  the  whole  or  any  part  of  the  lands,  tenements 
or  hereditaments,  for  which  such  ejectment  was  brought,  shall  desire  to  appear 
by  himself,  herself,  or  themselves,  and  consent  to  enter  into  the  like  rule  that  by 
the  course  of  the  court  the  tenant  in  possession,  in  case  he  or  she  had  appeared, 
ought  to  have  done,  then  the  court  where  such  ejectment  shall  be  brought,  shall 
and  may  permit  such  landlord  or  landlords  so  to  do,  and  order  a  stay  of  execu- 
tion upon  such  judgment  against  the  casual  ejector  until  they  shall  make  further 
order  therein. 

17.  In  all  cases  where  any  tenant  is,  or  may  be  entitled  by  law  to  notice  to 
quit  the  premises  by  him  holden,  in  order  to  determine  his  tenancy,  three  months' 
notice  to  quit  as  aforesaid  shall  be  deemed  and  taken  to  be  sufficient. 

*422]  *Supplement.     Approved  March  4,  1847.     (Pam.  142.) 

18.  Sec.  1.  Any  tenant  or  lessee  at  will,  or  at  sufferance,  or  for  part  of  a 
year,  or  for  one  or  more  years,  of  any  houses,  lands,  or  tenements,  and  the 
assignees,  under-tenants,  or  legal  representatives  of  such  tenant  or  lessee,  may 
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be  removed  from  such  premises,  by  any  justice  of  the  peace  of  the  count}-  where 
such  premises  are  situated,  in  the  manner  hereinafter  prescribed,  in  the  follow- 
ing cases : 

1st.  Where  such  person  shall  hold  over  and  continue  in  possession  of  the 
demised  premises,  or  any  part  thereof,  after  the  expiration  of  his  or  her  term, 
and  after  demand  made,  and  notice  in  writing  given  for  delivering  the  possession 
thereof,  by  the  landlord  or  his  agent,  for  that  purpose. 

2d.  Where  such  person  shall  hold  over  after  any  default  in  the  payment  of 
the  rent,  pursuant  to  the  agreement  under  which  such  premises  are  held,  and 
satisfaction  for  such  rent  cannot  be  obtained  by  distress  of  any  goods,  and  a 
demand  of  such  rent  shall  have  been  made,  by  three  days'  notice,  in  writing, 
requiring  the  payment  of  such  rent,  or  the  possession  of  the  premises,  shall  have 
been  served  by  the  person  entitled  to  such  rent,  upon  the  person  owning  the 
same.     (See  22,  28.) 

19.  Sec.  2.  Any  landlord  or  lessor,  his  legal  representatives,  agents,  or  assigns, 
may  make  oath,  in  writing,  of  the  facts  which,  according  to  the  preceding  sec- 
tion, authorize  the  removal  of  a  tenant,  describing  therein  the  premises  claimed, 
and  may  present  the  same  to  any  justice  of  the  peace  of  the  county  where  the 
premises  are  situated. 

20.  Sec.  3.  On  receiving  and  filing  such  affidavit,  such  justice  shall  issue  a 
summons,  describing  the  premises  of  which  possession  is  claimed,  and  requiring 
any  person  in  possession  of  said  premises,  or  claiming  the  possession  thereof, 
forthwith  to  remove  from  the  same,  or  to  show  cause  before  the  said  justice,  at  a 
certain  place  and  time  therein  to  be  specified,  not  less  than  five,  nor  more  than  fif- 
teen days  from  the  date  of  such  summons,  why  possession  of  such  premises  should 
not  be  delivered  to  such  claimant. 

21.  Sec.  4.  Previous  to  issuing  such  summons  in  a  case  of  tenancy  at  will, 
or  at  sufferance,  or  from  year  to  year,  the  justice  shall  be  satisfied  by  due  proof 
that  such  tenancy  has  been  terminated  by  giving  notice  in  the  mariner  prescribed 
by  law. 

22.  Sec.  5.  The  summons  shall  be  served  in  the  manner  prescribed  by  the  act 
constituting  courts  for  the  trial  of  small  causes ;  the  suit  may  be  adjourned,  and 
either  party  may  demand  and  have  a  trial  by  jury  of  six  men,  according  to  the 
provisions  of  said  act. 

23.  Sec.  6.  If  at  the  time  appointed  in  the  said  summons,  or  at  the  time  to 
which  said  suit  may  be  adjourned,  no  sufficient  cause  be  shown  to  the  contrary, 
and  it  shall  appear  to  the  said  justice  or  jury  that  the  summons  has  been  duly 
served,  the  said  justice  shall  issue  his  warrant  to  any  constable  of  the  county,  or 
marshal  of  the  city  or  town  in  which  the  premises  are  situated,  commanding  him 
to  remove  all  persons  from  the  said  premises,  and  to  put  the  said  claimant  into 
full  possession  thereof,  and  to  levy  and  make  the  costs  out  of  the  goods  and 
chattels  of  such  person  or  persons  in  possession. 

24.  Sec.  7.  The  proceedings  had  by  virtue  of  this  act  shall  not  be  appealed 
from  or  removed  by  certiorari ;  but  the  landlord  shall  remain  liable  in  an  action 
of  trespass  for  any  unlawful  proceedings  under  this  act. 

25.  Sec.  8.  The  same  fees  shall  be  allowed  to  the  justice,  constable,  witnesses 
and  jurors,  as  are  provided  for  like  services  by  the  act  constituting  courts  for  the 
trial  of  small  causes  ;  and  the  constable,  for  executing  the  process  of  possession, 
shall  receive  the  sum  of  one  dollar. 

A  further  Supplement.     Approved  March  8, 1848.     (Pam.  185.) 

26.  Sec.  1.  At  any  trial  to  be  had  under  the  act  entitled,  "  Supplement  to  an 
act  entitled,  an  act  concerning  landlords  and  tenants,"  approved  March  fourth, 
eighteen  hundred  and  forty-seven,  it  shall  be  necessary  for  the  plaintiff  therein,  if 
required  by  the  defendant,  to  prove  to  the  satisfaction  of  the  court,  or  the  jury,  if 
the  trial  be  by  jury,  the  facts  which,  according  to  the  first  section  of  said  act, 
*authorize  the  removal  of  a  tenant,  and  if  the  said  trial  be  by  jury,  it  shall  r*  <oo 
be  by  a  jury  of  twelve  men.  *- 
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2?.  Sec.  2.  If,  upon  the  said  trial  mentioned  in  the  first  section  of  this  act, 
the  said  plaintiff  shall  not  be  able  to  prove,  by  lease  or  other  evidence  of  right 
of  possession,  his  right  to  the  possession  of  the  said  premises  claimed  by  him, 
without  proving  title  to  lands,  tenements,  and  hereditaments,  that  then  it  shall 
be  the  duty  of  the  said  justice  to  dismiss  the  said  action. 

A  further  Supplement.     Approved  March  21,  1860.     (Pam.  485.) 

28.  The  service  of  the  notices  mentioned  in  the  first  section  of  the  act  entitled 
"Supplement  to  an  act  entitled  'An  act  concerning  landlords  and  tenants,'" 
approved  March  fourth,  eighteen  hundred  and  forty-seven,  may  hereafter  be 
made  either  personally  on  the  tenant  by  giving  him  a  copy  thereof,  or  by  leav- 
ing a  copy  of  the  notice  at  the  usual  place  of  abode  of  such  tenant,  with  some 
member  of  his  family  above  the  age  of  fourteen. 


NOTES. 

A  landlord  is  not  liable,  under  the  statute  (Fire,  1)  for  the  act  of  his  tenant,  who  by  set- 
ting fire  to  his  own  woods  consumes  the  woods  of  his  neighbors.     1  Hal.  127. 

A  tenant  under  a  lease  made  prior  to  a  mortgage,  may  be  sued  or  distrained  upon  for 
rent,  by  the  holder  of  the  mortgage,  after  a  notice  not  to  pay  it  to  the  landlord,  but  if  the 
tenancy  arose  after  the  making  of  the  mortgage,  it  is  otherwise.     3  Hal.  313. 

The  tenant  cannot  impeach  the  title  of  his  landlord.  He  cannot  defend  himself  from  pay- 
ing rent  or  from  delivering  up  the  possession  to  landlord,  after  the  expiration  of  his  term, 
by  showing  that  the  landlord  had  no  title  to  the  premises.  And  a  person  who  enters  into 
land  under  a  tenant  in  possession,  with  his  consent,  cannot  dispute  the  landlord's  title;  but 
if  he  enters  without  the  tenant's  consent,  as  an  intruder,  he  may  set  up  a  title  in  himself, 
although  he  cannot  set  up  a  title  in  a  third  person,  under  whom  he  did  not  enter.  3  Hal. 
313.     7  Hal.  42. 

If  the  tenant  deny  the  holding  altogether,  or  forbids  a  distress,  and  refuses  to  pay  the 
rent,  the  landlord  will  not  be  required  to  make  a  regular  demand  at  the  precise  day,  to 
entitle  him  to  a  re-entry.  The  assignee  of  a  rent  charge  may  take  advantage  of  a  clause 
of  re-entry,  and  the  rent  may  be  apportioned  to  different  parcels  of  the  property.  6  Hal. 
262. 

A  tenant  is  bound  to  quit  the  premises,  when  his  time  expires,  without  any  notice  to  quit, 
and  if  he  do  not,  may  be  treated  by  the  landlord  as  a  wrong-doer,  and  turned  out  of  the 
possession.  7  Hal.  99.  But  if  he  has  remained  with  the  consent  of  the  landlord,  evidenced 
by  his  subsequently  taking  rent,  &c,  he  will  be  considered  as  a  tenant  from  year  to  year, 
and  in  all  cases  of  tenancy  from  year  to  year,  and  of  uncertain  tenancy,  the  tenant  must 
have  six  (now  three)  months'  notice  to  quit.  lb.  2  Gr.  523.  If  the  tenant  deny  his  land- 
lord's title,  he  forfeits  his  right  to  a  notice  to  quit.     3  Gr.  181. 

A  tenant  who  holds  under  a  lease  made  subsequent  to  a  mortgage,  is  not  entitled  to  any 
notice  to  quit,  but  may  be  at  any  time  turned  out  of  possession  by  the  person  holding  the 
mortgage.     7  Hal.  322. 

The  rent  is  incident  to  the  reversion  and  follows  it;  but  they  may  be  severed.  The  hus- 
band will  be  entitled  to  the  rent  of  his  wife's  land,  which  accrued  during  coverture.  If  the 
landlord  sells  premises  underlease,  the  rent  not  then  due  or  paid,  and  that  to  come  due,  will 
be  payable  to  the  purchaser,  as  assignee  of  the  landlord.  (See  Conveyances.)  If  landlord 
die,  the  rent  not  due  will  be  payable  to  the  heirs,  and  not  to  the  executors  or  administrators. 
1  Gr.  83.     3  Harr.  47. 

A  lease  was  made  by  John  S.,  and  a  suit  brought  thereon  in  the  name  of  John  P.  S. ;  it 
was  held  that  the  lease  might  be  given  in  evidence  and  the  suit  sustained,  on  proof  being 
made  that  the  same  person  was  meant.     3  Gr.  32. 

An  ejectment  for  the  land  will  not  lie,  if  the  rent  be  in  arrear,  or  payment  be  refused, 
unless  there  is  a  clause  of  re-entry.     3  Gr.  192. 

An  action  for  use  and  occupation  cannot  be  sustained,  when  the  relation  of  landlord  aud 
tenant  does  not  exist;  as  where  defendant  enters  upon  land  under  a  contract  of  purchase 
and  sale.     3  Harr.  214. 

Where  a  lease  was  under  seal,  evidence  of  a  parol  agreement  that  the  landlord  would 
send  his  child  to  the  tenant's  school,  and  that  he  did  so  send  her,  received  as  evidence  of 
the  payment  of  rent.     1  Zab.  597. 

A  tenant  cannot  set  up  an  adverse  latent  title,  arising  from  a  defect  in  the  conveyance  to 
the  landlord,  in  an  ejectment  brought  by  the  landlord.     2  Zab.  261. 

A  tenant,  either  for  money  rent  or  for  a  share  of  the  produce,  has  possession  of  and  power 
over  the  crops,  and  can  dispose  of  them  absolutely,  without  consent  of  the  landlord.  3 Zab. 
390. 

A  lease  made  by  a  mortgagor  after  a  mortgage,  does  not  bind  the  mortgagee.    If  the  land 
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be  sold  on  (lie  mortgage,  the  tenant  will  have  no  right  to  the  crops  growing  at  the  time  of 
the  sale.     -1  Zab.  89. 

A  tenant  for  a  certain  term  is  entitled  to  return  after  the  term  expires,  for  the  crops  •-own 
in  the  usual  course  of  husbandry,  before  the  term  expired,  but  not  for  spring  sown  oats, 
where  the  term  expires  in  the  spring,  unless  sown  by  consent  of  landlord.      lb. 

To  entitle  a  landlord  to  claim  his  rent  against  an  execution,  a  certain  rent  must  have  been 
fixed  by  a  contract,  express  or  implied,     Central  Bank  v.  Peterson.     S.  O.June  T.  1865. 

If  a  justioe  proceed  under  color  of  the  supplement  (above  18),  in  a  case  where  by  the 
*terms  of  said  act  he  had  not  jurisdiction,  a  certiorari,  and  if  necessary  a  supcrse-  r^.0. 
dens,  will  be  allowed.  L 

If  the  justice  has  not  jurisdiction  of  the  case,  under  the  act  of  1847  (above  18),  a  certio- 
rari will  lie.  If  the  tenancy  was  to  end  at  a  certain  time,  the  oath  or  affirmation  of  the 
landlord  or  agent  is  sufficient  ;  but  in  a  case  of  uncertain  tenancy,  or  of  a  tenancy  at  will, 
other  proof  must  be  made  of  its  termination,  before  the  justice  has  jurisdiction  to  issue  a 
summons.      Stanly  v,  Horner,  4  Zab. 

Underletting,  is  not  a  violation  of  a  covenant  not  to  assign  the  term,  but  an  assignment 
is  a  violation  of  a  covenant  not  to  underlet.     1  Dutch.  285. 

The  action  for  use  and  occupation  does  not  necessarily  suppose  a  demise,  nor  is  a  land- 
lord deprived  of  his  right  to  recover  rent  by  a  disclaimer  of  being  landlord,  made  under  a 
misapprehension  of  his  rights,  if  the  disclaimer  was  not  acted  on  by  the  tenant.  1  Dutch. 
298. 

Upon  a  certiorari  to  bring  up  proceeding  under  the  act  (above  18),  the  only  question  is 
whether  the  justice  had  jurisdiction.  To  give  him  jurisdiction,  the  affidavit  must  contain 
facts  showing  a  tenancy,  merely  swearing  that  the  defendant  was  tenant  is  not  enough,  and 
the  facts  sworn  to  must  be  afterwards  proved.     1  Dutch.  549. 

An  equivocal  instrument  held  to  be  a  lease,  that  appearing  to  be  the  intention.  And  the 
lease  being  determined  upon  the  abandonment  of  the  manufacture  of  salt,  held  that  if  the 
tenant  did  so,  he  was  not  entitled  to  notice  to  quit.     1  Dutch.  106. 

In  an  action  for  use  and  occupation,  the  rent  reserved  by  a  parol  or  other  agreement  not 
under  seal,  is  conclusive  evidence  of  the  amount  of  damages.     2  Dutch.  93. 

In  proceedings  under  the  act  (above  18),  the  affidavit  must  state  as  a  fact,  not  merely  as 
belief,  that  satisfaction  for  the  rent  could  not  be  obtained  by  distress,  and  the  complainant 
must  show  and  prove  a  demand  by  three  days'  notice  in  writing.     2  Dutch.  213. 

A  levy  and  sale  of  goods  under  an  execution  is  a  removal  as  contemplated  by  sec.  4  above. 
2  Dutch.  236. 

An  assignment  of  the  rent  before  due,  will  enable  the  assignee  to  sue  in  his  own  name ; 
but  not  if  made  after  it  is  due ;  rent  cannot  be  apportioned  by  the  landlord  to  different  per- 
sons without  the  assent  of  the  tenant.     2  Dutch.  236. 

Where  a  tenancy  has  expired,  the  landlord  may  take  possession  by  any  means  short  of 
personal  violence;  he  may  break  into  a  dwelling-house  and  remove  goods  he  finds  there, 
and  having  obtained  possession  may  protect  it  against  the  tenant  attempting  to  hold  over, 
or  a  stranger.     2  Dutch.  525. 
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An  Act  to  incorporate  societies  for  the  promotion  of  learning.     Revision — Approved  April 

16,  1846.     (R.  S.  393.) 

1.  Each  and  every  association  of  persons  in  this  state  for  the  promotion  of 
learning,  which  now  or  hereafter  may  be,  are  hereby  authorized  and  empowered, 
respectively,  to  meet  together,  at  their  usual  place  of  meeting,  at  any  time  here- 
after by  them  to  be  agreed  upon,  giving  at  least  ten  days'  notice  of  the  time  and 
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purpose  of  meeting,  by  an  advertisement,  set  up  in  some  conspicuous  place  in 
the  neighborhood  where  the  said  association  may  be  formed,  and  being  so  met, 
shall,  by  plurality  of  voices  of  the  persons  so  associated  and  met,  elect  any  num- 
ber of  their  said  association,  not  exceeding  seven,  to  be  trustees  of  the  same; 
which  said  trustees  and  their  successors  are  hereby  constituted  a  body  politic 
and  corporate,  in  fact,  name  and  law,  to  all  intents  and  purposes,  for  ever,  by 
whatever  name  the  said  trustees,  elected  as  aforesaid,  shall  take  and  assume  in 
the  manner  hereinafter  directed,  and  by  that  name  they  shall  have  perpetual 
succession. 

2.  The  trustees  of  any  association,  elected  as  aforesaid,  upon  taking  on  them- 
selves any  name,  and  certifying  the  same  under  their  hands  and  seals,  and  caus- 
ing such  certificate  to  be  recorded  in  the  clerk's  office  of  the  county  in  which 
such  association  shall  be  formed,  such  trustees,  and  their  successors  for  ever, 
shall  be  known  and  distinguished  in  law.  in  all  cases  whatsoever,  by  the  name 
they  shall  have  so  taken  and  recorded,  as  fully,  to  all  intents  and  purposes  what- 
soever, as  though  they  were  herein  particularly  named  and  constituted  ;  and  by 
such  name  they  respectively  shall,  for  ever  thereafter,  be  authorized,  in  law,  to 
purchase,  take,  hold,  receive  and  enjoy,  any  lands,  tenements  or  hereditaments, 
in  fee-simple  or  otherwise,  by  the  gift,  alienation  or  devise  of  any  person  or  per- 
sons able  to  grant  or  devise  the  same;  and  also  goods,  chattels,  legacies  and 
donations  granted  and  given  to  the  said  association,  of  which  they  shall  be  trus- 
-  -  as  aforesaid,  of  what  kind  or  quality  soever,  so  that  the  yearly  value  of  the 
same  doth  not  exceed  four  thousand  dollars;  and  also,  that  the  said  trustees  of 
each  respective  association,  as  aforesaid,  and  their  successors  by  the  name  as- 
sumed and  recorded  as  aforesaid,  shall  and  may  grant,  convey,  assign  and  sell, 
or  otherwise  dispose  of,  all  or  any  of  their  lands,  tenements  or  hereditaments, 
goods,  chattels  and  personal  estate  whatsoever,  as  to  them  shall  seem  meet;  and 
also,  that  the  said  trustees  of  each  respective  association  as  aforesaid,  and  their 
successors,  by  the  name  to  be  taken  and  recorded  as  aforesaid,  shall  be  able  and 
capable  in  law  to  sue  and  be  sued,  plead  and  be  impleaded,  answer  and  be  an- 
swered unto,  defend  and  be  defended  in  all  courts  of  judicature  whatsoever;  and 
fcjoc-1  also,  that  the  said  trustees  of  each  respective  *association  as  aforesaid, 

J  and  their  successors,  shall  and  may  make,  and  for  ever  thereafter  have 
and  use  a  common  seal,  with  such  device  or  devices,  as  they  shall  think  proper, 
for  sealing  all  and  singular  deeds,  contracts  and  other  writings,  touching  and 
concerning  the  said  corporation,  and  may,  as  often  as  they  shall  think  fit,  alter 
and  new  make  the  same,  or  any  other  their  common  seal. 

3.  It  shall  and  may  be  lawful  for  the  trustees,  elected  for  each  respective 
association  as  aforesaid,  and  their  successors,  from  time  to  time,  as  they  may 
find  it  necessary  or  expedient,  to  choose  a  president,  being  one  of  the  said 
trustees,  and  such  other  officers  and  assistants  as  may  be  requisite  for  the  keep- 
ing and  preserving  of  the  goods  and  chattels,  moneys,  books,  charters,  deeds, 
writings  and  accounts  of  the  said  corporation;  which  said  president  shall  keep 
in  his  custody  the  common  seal,  and  shall  have  power  from  time  to  time,  and  at 
all  times  hereafter  as  occasion  may  require,  to  call  a  meeting  of  the  said  trustees, 
at  such  convenient  place  in  the  neighborhood  of  the  associatiou  as  he  shall  think 
proper,  for  the  execution  of  all  or  any  of  the  powers  hereby  given  them ;  and 
in  case  of  sickness,  absence  or  death  of  the  president,  all  the  powers  hereby  in 
him  vested,  shall  vest  and  remain  in  the  senior  trustee  on  record,  until  the 
recovery  or  return  of  the  president,  or  until  a  new  president  shall  be  chosen,  as 
aforesaid. 

4.  The  trustees  of  each  and  every  association  incorporated  under  this  act,  and 
all  such  as  shall  be  hereafter  incorporated  under  said  act,  shall  be  elected 
annually  on  the  third  Tuesday  of  April,  of  each  and  every  year,  by  the  mem- 
bers of  the  said  association,  at  the  usual  place  of  meeting  of  said  association,  or 
such  other  time  or  place  as  the  board  of  trustees  shall  from  time  to  time  order 
and  direct ;  six  days'  notice  of  the  time,  place  and  purpose  of  the  meeting  shall 
be  given  by  the  board  of  trustees,  by  an  advertisement  set  up  in  some  con- 
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spicuous  place  in  the  neighborhood  of  said  association;  but  vacancies  happen- 
ing iluring  the  year,  that  is,  between  the  annual  elections,  by  death,  resignation 
or  otherwise,  may  be  filled  by  the  remaining  trustees,  at  a  regular  meeting  of 
the  board:  Provided,  that  no  person  shall  be  admitted  to  vote  for  tru 
unless  he  or  she  shall  have  been  duly  admitted  a  member  of  said  association,  by 
a  majority  of  the  trustees,  for  the  time  being,  and  shall  have  paid  to  the  said 
trustees,  for  the  use  of  the  association,  at  least  three  dollars ;  and  that  a  ma- 
jority of  the  members  present,  at  each  and  every  annual  meeting,  shall  choose 
the  trustees. 

5.  It  shall  be  the  duty  of  the  board  of  trustees  to  lay  before  the  associates,  at 
each  and  every  annual  meeting,  the  state  of  the  institution,  the  situation  of  the 
funds,  and  the  accouuts  and  transactions  of  the  preceding  year,  previous  to  the 
election  of  trustees. 

6.  This  act,  and  every  article  and  clause,  the  eighth  section  thereof  excepted, 
shall  extend  unto  and  operate  as  an  incorporating  act  for  all  library  companies 
that  now  are,  or  shall  hereafter  be  formed  in  any  of  the  counties  of  this  state,  and 
which  have  not  been  already  incorporated,  previous  to  the  eleventh  day  of  No- 
vember, one  thousand  seven  hundred  and  ninety-nine. 

7.  The  trustees,  or  heads  of  each  associated  library  company,  as  aforesaid, 
and  their  successors,  shall  have  full  power  and  authority  to  make  all  such  neces- 
sary and  useful  orders  and  regulations  not  inconsistent  with  the  laws  of  this  state, 
for  the  well  ordering  and  governing  the  said  library  companies,  and  for  pro- 
moting the  interests  thereof,  as  to  them  may  seem  proper:  Provided  always, 
that  there  be  a  majority  of  the  whole  number  of  trustees  present  and  agreeing, 
in  order  to  make  valid  any  such  order,  regulation,  vote  or  proceeding. 

8.  The  said  trustees  of  each  respective  association,  as  aforesaid,  and  their 
successors,  shall  have  full  power  and  authority  to  make  all  such  necessary  and 
useful  orders  and  regulations  (not  inconsistent  with  the  laws  of  the  state)  as  to 
them  may  seem  meet  and  proper,  for  promoting  the  cause  of  learning  in  the 
seminary  under  their  superintendence,  as  well  with  respect  to  discipline,  as  to 
the  different  branches  of  education  to  be  used  therein  :  Provided  nevertheless, 
that  there  be  a  majority  of  the  whole  number  of  the  said  trustees  present  and 
agreeing,  in  order  to  make  valid  any  such  order,  regulation,  vote  or  proceeding. 

9.  All  the  proceedings  of  the  trustees  of  each  and  every  association,  as  afore- 
said, *shall  from  time  to  time,  be  fairly  entered  in  a  book  or  books  to  be  r-#  .  9 , 
provided  and  kept  for  that  purpose;  which  book  or  books,  together  with  •- 

the  common  seal,  and  all  moneys,  charters,  deeds,  accounts  and  writings  what- 
soever, appertaining  to  the  association,  shall,  upon  the  decease,  resignation  or 
removal  of  the  former  president,  or  other  person  having  the  custody  of  them, 
or  any  of  them,  be  delivered  to,  or  go  over  unto  the  next  successor  in  office,  to 
be  kept  and  preserved  for  the  use  and  benefit  of  the  said  association. 

10.  No  association  of  persons,  in  this  state,  for  the  promotion  of  learning, 
which  has  heretofore  or  shall  hereafter  become  a  body  politic  and  corporate  in 
law,  under  the  provisions  of  this  act,  shall  be  considered  as  dissolved,  for  or  by 
reason  of  its  neglecting  or  failing,  or  having  neglected  or  failed,  to  elect  trustees 
yearly  and  every  year,  on  the  day  designated  by  law ;  and  any  trustees  that  may 
heretofore  have  been,  or  that  may  hereafter  be  duly  elected  trustees  of  any  such 
association,  shall  continue  in  office  until  others  shall  be  duly  elected  in  their 
place,  with  all  the  rights,  powers,  privileges  and  duties  vested  in  and  devolving 
upon  trustees  duly  elected,  yearly  and  every  year,  on  the  day  designated  by  law. 

11.  Any  property,  whether  real  or  personal,  which  any  association,  incorpo- 
rated as  aforesaid,  may  lawfully  have  acquired,  by  gift,  alienation,  devise  or 
otherwise,  shall  continue  to  be  vested  in  and  held  by  such  association,  in  their 
corporate  name,  notwithstanding  such  association  may  have  neglected  or  failed 
to  elect,  annually,  trustees,  as  provided  for  by  law,  on  the  day  when  by  law  they 
ought  to  have  been  elected,  as  fully,  to  all  intents  and  purposes,  as  if  such  asso- 
ciation had  elected  trustees  yearly  and  every  year,  on  the  day  appointed  by  law, 
from  the  time  of  its  incorporation. 
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12.  It  shall  and  may  be  lawful  for  any  association  incorporated  under  and  by 
virtue  of  this  act,  with  the  consent  in  writing  of  all  the  members  thereof,  by  their 
articles  of  association,  to  create  a  capital  stock  of  not  more  than  thirty  thousand 
dollars,  divided  into  shares  of  not  more  than  fifty  dollars  each,  and  to  provide 
that  such  shares  shall  be  personal  estate,  and  assignable  and  transferable  in  such 
manner,  and  according  to  such  rules,  as  the  said  association  shall  adopt ;  and 
that  the  owner  or  holder  of  each  share  shall  be  a  member  of  such  association; 
and  entitled,  at  all  meetings  thereof,  to  give  one  vote,  either  in  person  or  by 
proxy,  for  every  such  share  by  him  or  her  owned  or  held  ;  and  that  no  person, 
other  than  the  owners  or  holders  of  such  shares,  shall  be  admitted  as  members 
of  such  association,  or  entitled  to  vote  at  the  meetings  thereof:  Provided,  that 
if  the  legislature  shall,  at  any  time  hereafter,  alter  or  repeal  this  section,  any 
association  which  shall  have  been  incorporated,  or  shall  have  acted  under  or  by 
virtue  of  the  same,  shall  be  subject  to,  and  bound  by  such  alteration  or  repeal. 

A  Supplement.     Approved  March  9,  1859.     (Pam.  255.) 

12.  Sec.  1.  So  much  of  the  twelfth  section  of  the  act  to  which  this  is  a  sup- 
plement, as  makes  it  necessary  for  any  association  incorporated  under  and  by 
virtue  of  said  act,  in  order  to  create  a  capital  stock,  to  obtain  "the  consent  in 
writing  of  all  the  members  thereof,"  be  amended,  so  that  it  may  be  lawful  for 
any  such  association,  by  and  with  the  consent  in  writing  of  a  majority  of  the 
members  thereof,  to  create  such  capital  stock. 

12.  Sec.  2.  The  signature  of  each  member  of  the  association  to  such  agree- 
ment shall  be  attested  by  at  least  one  subscribing  witness,  and  it  shall  be  the 
duty  of  the  trustees  of  the  association  to  have  the  same  recorded  in  the  clerk's 
office  of  the  county  in  which  such  association  shall  be  formed  :  Provided,  that 
it  shall  be  first  duly  acknowledged  before  some  officer  authorized  by  law  to  take 
the  acknowledgments  and  proofs  of  deeds,  either  by  the  several  members  so  con- 
senting, or  by  the  subscribing  witness  or  witnesses  thereto. 

Supplement.     Approved  March  1,  1850.     (Pam.  158  ) 

13.  Sec.  1.  The  members  of  the  New  Jersey  Annual  Conference  of  the 
Methodist  Episcopal  Church  are  hereby  authorized  and  empowered,  when  in 
conference  assembled,  to  found  any  institution  or  institutions  in  this  state,  whose 
object  shall  be  the  promotion  of  learning,  and  for  that  purpose,  when  assembled 
as  aforesaid,  they  are  hereby  further  authorized  and  empowered  from  time  to 
time  to  elect,  from  their  own  body  or  otherwise  (with  power  at  any  time  to  fill 
vacancies),  any  number  of  persons,  not  exceeding  eighteen,  nor  less  than  nine, 
as  trustees  of  such  institution  or  institutions,  who  shall  be  divided  into  three 
classes,  of  which  the  first  shall  remain  in  office  one  year,  the  second  two  years, 
and  the  third  three  years,  so  that  one  class  may  be  elected  every  year;  which 
said  trustees  and  their  successors  are  hereby  constituted  a  body  politic  and  cor- 
porate, in  fact,  name,  and  law,  to  all  intents  and  purposes  for  ever,  by  whatever 
name  the  trustees  elected  as  aforesaid  shall  take  and  assume  in  the  manner  speci- 
fied in  the  second  section  of  the  act  to  which  this  is  a  supplement,  and  by  that 
name  they  shall  have  perpetual  succession. 

14.  Sec.  2.  It  shall  be  the  duty  of  the  aforesaid  trustees  and  their  successors 
to  lay  before  the  New  Jersey  Annual  Conference  of  the  Methodist  Episcopal 
Church,  at  each  and  every  annual  meeting  thereof,  the  state  of  the  institution, 
*49T1  tne  *situation  of  the  funds,  and  the  accounts  and  transactions  of  the  pre- 

J  ceding  year,  previous  to  the  election  of  trustees. 

15.  Sec.  3.  The  New  Jersey  Annual  Conference  of  the  Methodist  Episcopal 
Church  aforesaid,  and  the  said  trustees  and  their  successors,  shall  be  subject  to 
the  provisions  of  the  act  to  which  this  is  a  supplement,  so  far  as  the  same  may 
be  applicable  and  not  inconsistent  herewith. 

An  Act  to  incorporate  companies  to  erect  buildings  for  the  use  of  lyceums, public  libraries, 
scientific,  charitable,  and  benevolent  associations.  Approved  March  17,  1854.  (Para  448.) 

16.  Sec.  1.  It  shall  be  lawful  for  any  number  of  persons,  exceeding  four,  to 
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associate  together  for  the  erection  of  any  building  or  buildings  in  this  state,  for 
the  use  of  lyceums,  public  libraries,  scientific,  charitable,  and  benevolent  associ- 
ations, and  for  that  purpose  they  shall  become  incorporated,  with  all  the  rights, 
powers,  and  privileges,  and  subject  to  all  the  restrictions  and  liabilities  contained 
in  the  act  entitled  "An  act  concerning  corporations,''  upon  making  a  certificate 
under  their  respective  hands  and  seals,  duly  proved  and  acknowledged,  setting 
forth  their  corporate  name,  the  place  where,  the  purpose  for  which  the  building 
is  to  be  erected,  the  capital  stock,  and  the  shares  into  which  the  same  is  divided, 
and  the  name,  residence,  and  number  of  shares  of  each  stockholder,  and  file  the 
same  in  the  clerk's  office  of  the  county  where  the  building  is  to  be  erected. 

17.  Sec.  2.  It  shall  be  lawful  for  every  such  company  to  rent  for  any  lawful 
purpose  any  part  or  parts  of  such  building,  not  wanted  for  the  specific  purpose 
of  its  erection. 

Supplement.     Approved  February  22,  1856.     (Pam.  47.) 

18.  The  provisions  of  the  act  to  which  this  is  a  supplement  are  extended  to 
associations  of  persons  which  have  been  heretofore  or  may  be  hereafter  formed 
for  the  erection  of  any  building  or  buildings  in  this  state,  to  be  used  for  educa- 
tional purposes. 

A  Supplement.     Approved  March  20,  1857.     (Pam.  409.) 

19.  It  shall  be  lawful  for  any  number  of  persons  exceeding  four,  to  associate 
together  for  the  purchase  of  lands,  buildings,  or  for  the  erection  of  any  building 
or  buildings  in  this  state  for  the  use  of  lyceums,  public  libraries,  scientific,  educa- 
tional, charitable,  and  benevolent  associations,  and  for  that  purpose  they  shall 
become  incorporated  with  all  the  rights,  powers,  and  privileges,  and  subject  to 
all  the  restrictions  and  liabilities  contained  in  the  act  entitled  "An  act  concerning 
corporations,"  upon  complying  with  the  provisions  of  the  act  to  which  this  is  a 
supplement. 

A  Supplement.     Approved  February  15,  1860.     (Pam.  96.) 

20.  Sec.  1.  Such  persons  as  are  described  in  the  first  section  of  the  act  to 
which  this  is  a  supplement,  shall  be  further  competent  to  accjuire  by  any  mode 
of  lawful  purchase,  conveyance,  or  transfer,  any  building  or  buildings,  built  and 
erected  or  in  course  of  erection,  with  the  lands  and  premises  thereto  appurte- 
nant, and  to  hold,  use,  enjoy,  convey,  or  mortgage  the  same  for  the  uses  of  such 
association  described  or  referred  to  in  said  act. 

21.  Sec.  2.  With  and  in  addition  to  the  powers  by  said  act  conferred,  such 
association  shall  have,  use,  and  enjoy  the  several  powers  enumerated  in  an  act 
entitled,  "An  act  to  incorporate  societies  for  the  promotion  of  learning," 
approved  April  sixteenth,  eighteen  hundred  and  forty-six.    (See  Corporations.) 
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Actions  of  debt  may  be  brought  for  them,  1 
Administrators,  acts  of,  before  notice  of 

will,  5 

Assets, want  of  pleaded,  auditors  appointed,  2 

Bond  to  refund  to  be  given,  3 


Contingent  legacy  provided  for,  9 

Costs,  how  to  be  awarded  and  paid,  4 

Creditors  to  be  first  paid,  8 

Executors  to  have  a  year  to  pay  legacies,  7 

Legacies  to  be  proportionally  refunded,  6 


[See  Attachment,  45.     Executors  and  Administrators.      Wills.'] 

An  Act  for  the  more  speedy  recovery  of  legacies  in  this  province,  and  for  affirming  such 
acts  of  administrators  bona  fine  done  before  notice  of  a  will.  Passed  the  11th  of  March, 
1774.     (Rev.  49.) 

Eor  as  much  as  the  laws  of  this  province,  relating  to  the  recovery  of  legacies, 
which  have  been  or  may  be  given  by  the  last  will  and  testament  of  any  person  or 
persons,  are  defective ;  for  remedying  whereof — 
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1.  From  and  after  the  publication  of  this  act,  it  shall  and  may  be  lawful  for 
any  person  or  persons  whatsoever,  to  whom  any  legacy,  devise,  or  bequest  of  any 
sum  or  sums  of  money,  or  other  personal  goods  or  chattels  have  been  or  may  be 
made,  by  the  last  will  and  testament  of  any  other  person  or  persons  legally  made, 
to  commence,  sue,  or  prosecute  an  action  of  debt,  action  on  the  case,  or  detinue, 
for  such  legacy,  after  it  becomes  due,  if  it  amounts  to  the  value  of  fifteen  pounds 
or  upwards,  in  the  supreme  courts  of  this  province,  or  any  other  court  of  record; 
and  if  under  fifteen  pounds,  in  any  court  where  the  same  may  be  cognizable ;  in 
which  action  or  actions  so  to  be  commenced,  if  it  shall  appear  that  the  legacy  or 
legacies  are  due,  and  there  be  sufficient  assets  in  the  hands  of  the  executors  to 
discharge  the  just  debts  of  the  testator,  and  the  legacy  and  legacies  bequeathed, 
the  plaintiff  or  plaintiffs  shall  recover,  with  costs  of  suit,  any  law,  usage,  or  cus- 
tom to  the  contrary  notwithstanding.  But  in  case  there  shall  be  assets  to 
discharge  all  the  debts  of  the  testator,  with  an  overplus  not  amounting  to  a  sum 
sufficient  to  discharge  all  the  legacies  that  may  be  given,  then  an  abatement 
shall  be  made  in  proportion  to  the  legacies  so  given ;  and  where  any  legatee  or 
legatees  are  or  may  be  under  age  at  the  time  when  such  legacy  or  legacies  shall 
^       ..  become  due,  in  such  case  such  legatee  *or  legatees  shall  and  may  maintain 

-I  an  action  for  their  respective  legacies  so  given,  by  guardian  or  next  friend, 
as  fully,  amply,  and  largely  as  by  law  they  may  do  in  any  other  actions  whatso- 
ever. 

2.  The  respective  courts,  where  the  said  actions  may  be  commenced,  upon  the 
plea  of  want  of  assets  to  pay  all  the  debts  and  all  the  legacies,  shall  appoiut 
auditors  to  examine  the  accounts  of  the  executors,  who,  after  full  hearing  thereof, 
at  such  time  and  place,  or  times  and  places,  as  by  the  said  auditors  shall  be 
appointed,  with  notice  to  the  executors  and  the  plaintiffs  or  their  respective 
attorneys,  shall  procure  the  auditors  aforesaid  to  report  how  the  accounts  of  the 
executors  do  stand,  and  how  much  assets  will  remain  after  payment  of  the  whole 
debts,  and  what  part  of  the  remainder  is  the  proportion  that  ought  to  go  towards 
paying  of  the  plaintiff's  legacies,  for  which  proportion  only  the  court  shall  then 
award  execution  upon  the  judgment  to  be  had  in  the  said  suit;  which  judgment 
shall  remain  a  security  for  payment  of  the  remainder  of  the  said  legacies  aud 
costs,  when  sufficient  assets  for  payment  thereof  come  to  the  executor's  hands; 
which  court  is  also  hereby  empowered,  upon  exception  of  either  party,  and  hear- 
ing of  the  parties,  to  correct  and  amend  any  mistakes  or  errors  that  may  happen 
in  the  accounts  so  reported. 

3.  Provided  alwai/s,  no  such  suit  shall  be  maintained  for  any  such  legacy  or 
bequest,  until  reasonable  demand  made  of  the  executor  or  executors,  who  ought 
to  pay  the  same,  and  an  offer  made  of  two  sufficient  securities  to  the  said  executor 
or  executors,  who,  if  they  think  proper  to  accept  thereof,  shall  become  bound  to 
them,  the  said  executor  or  executors,  in  double  the  sum  of  the  said  legacies  or 
bequests,  with  condition  under  written,  that  if  any  part,  or  the  whole  thereof, 
shall  at  any  time  after  appear  to  be  wanting  to  discharge  any  debt  or  debts, 
legacy  or  legacies,  which  the  said  executor  or  executors  may  not  have  other 
assets  to  pay,  that  then  and  in  such  case,  he,  the  said  legatee,  will  return  his  said 
legacy,  or  such  part  thereof  as  may  be  necessary  for  the  payment  of  the  said 
debts,  or  for  the  payment  of  a  proportional  part  of  the  said  legacies;  and  if  the 
said  executors  should  not  think  proper  to  accept  thereof,  then  the  said  legatees 
shall  file  such  bond  in  court,  before  obtaining  any  process  against  the  said 
executors,  otherwise  the  same  process,  for  want  thereof,  shall  abate.  (See  Limi- 
tation of  Actions,  20.) 

4.  The  said  courts,  upon  consideration  of  the  report  of  the  accounts  of  the 
executors,  shall,  according  to  justice  and  equity,  either  award  no  costs,  or  costs 
out  of  the  testator's  estate,  or  in  case  the  executors  have  been  faulty  in  delaying 
to  pay  the  legacy  demanded,  or  a  proportional  part  thereof,  without  sufficient 
excuse,  then  out  of  the  proper  estate  of  the  executor  or  executors,  any  thing 
herein  contained  to  the  contrary  notwithstanding. 

5.  All  lawful  acts  done,  or  to  be  done  bona  fide,  by  any  administrator,  before 
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notice  of  a  will,  and  all  purchases  made  of  such  administrator  bona  fide,  before 
such  notice,  shall  remain  good,  and  shall  not  be  impeached  or  altered  by  any 
executor  or  executors,  on  such  will  after  appearing  :  Provided  always,  that 
when,  at  any  time  after  such  will  shall  appear,  the  executor  or  executors  shall 
have  the  same  remedy  against  such  administrator  or  administrators,  for  the  goods 
and  chattels,  rights  and  credits  remaining  unadministered,  as  he,  she,  or  they 
might  have  had  before  the  making  of  this  act. 

6.  Provided  also,  that  where  there  are  or  may  be  several  legatees,  and  a 
return  of  part  of  the  said  legacy  shall  afterwards  appear  necessary,  in  such  case 
each  legatee  shall  only  be  compelled  to  return  a  proportional  part  of  his  legacy, 
so  as  to  make  up  the  whole  sum  wanting. 

7.  Provided  also,  that  where  no  time  in  and  by  any  last  will  and  testament 
is  limited,  for  the  payment  of  any  such  legacies,  that  then  and  in  such  case,  the 
said  executor  or  executors  shall  have  the  space  of  oue  year  to  discharge  the 
same. 

8.  Provided  also,  that  nothing  in  this  act  contained  shall  be  construed  to 
enforce  the  payment  of  any  legacies  to  the  prejudice  of  creditors,  or  to  enforce 
any  last  will  and  testament,  not  warranted  by  the  former  laws  of  this  province. 

An  Act  to  provide  for  the  payment  of  contingent  legacies,  and  to  set  apart  sufficient  lands, 
charged  or  to  become  chargeable  therewith,  and  to  discharge  the  residue.  Approved 
March  20,  I860.     (Pam.  430.) 

9.  "Wherever  a  legacy  or  legacies,  payable  on  a  contingency  which  shall  not 
have  happened,  shall  be,  or  may  become  chargeable  in  law  or  equity,  upon  lands 
heretofore  or  hereafter  to  be  devised,  it  shall  be  lawful  for  any  person  in  posses- 
sion of  any  part  of  said  lands,  to  apply  to  any  justice  of  the  supreme  court  to 
have  a  sufficient  portion  or  portions  of  said  lands  set  apart  for  the  payment  of 
such  contingent  legacy  or  legacies ;  and  the  said  justice  shall  be  and  he  is  hereby 
empowered,  upon  such  notice  to  the  parties  in  interest  as  is  now  required  to  be 
given  in  case  of  application  for  partition  of  real  estate,  to  appoint  three  disin- 
terested commissioners  to  set  apart  such  sufficient  portion  of  said  lands;  and 
said  commissioners  having  taken  an  oath  or  affirmation  to  perform  their  duties 
faithfully  and  impartially,  shall,  upon  such  notice  to  the  parties  in  interest,  as 
said  justice  shall  direct,  set  apart  by  metes  and  bounds  so  much  of  the  lands 
devised  so  charged,  or  which  may  become  so  chargeable,  as  will  be  sufficient  for 
the  payment  of  such  legacy  or  legacies,  when  the  same  shall  be  payable,  and 
make  report  of  their  action  to  said,  or  any  other  justice  of  the  supreme  court; 
and  if  the  said  justice  to  whom  such  report  shall  be  made,  shall  approve  of  the 
said  report,  the  lands  so  set  apart  by  said  commissioner  shall  become  charged  or 
chargeable  with  such  contingent  legacy  or  legacies,  and  the  residue  of  said  lands 
shall  thereupon  be  entirely  discharged  from  all  lien,  charge  or  liability  to  be 
charged,  claim  or  demand,  or  liability  existing  or  thereafter  to  arise  for  or  on 
account  of  said  contingent  legacy  or  legacies;  and  said  application,  appointment, 
notices,  report,  and  order  approving  the  same  shall  be  filed  and  recorded  in  the 
clerk's  office  of  the  county  where  the  lands  lie,  and  shall  be  plenary  evidence  of 
the  lien  of  said  lands  so  set  apart,  and  of  the  discharge  of  said  residue  of  said 
lands. 

*NOTES.  [*J29 

Where  a  testator  ordered  his  real  estate  to  be  sold  by  his  executors,  after  the  death  of  his 
■wife,  to  whom  he  had  devised  a  life  estate  in  the  same,  and  the  money  to  be  equally  divided 
between  his  eight  children,  whom  he  named,  and  a  child  died  before  the  land  was  sold,  it 
was  held,  that  the  right  to  the  money  was  a  vested  interest,  and  went  to  the  representative 
of  the  deceased  child.     Penn.  7-j4. 

The  general  rule  is,  that  a  legacy  given  to  a  wife  in  lieu  of  dower  will  have  a  preference 
to  other  legacies,  in  case  of  want  of  assets  to  pay  all :  but  if  the  wife  have  no  right  of  dower, 
her  legacy  in  such  a  case  will  abate  iu  proportion  to  the  others.     1  Hal.  133. 

Betore  a  legatee  can  sue  an  executor  for  a  legacy,  a  refunding  bond  must  be  filed,  even 
though  the  accounts  of  the  executor  are  settled,  and  a  sufficiency  of  assets  appear.  1  Hal. 
432.     See  1  H.  C.  R.  493. 
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A  devise  of  "all  the  money  due  on  a  bond  against.  P.  and  J.,"  is  a  specific  legacy.  In 
such  a  case,  if  the  testator  collected  the  bond  in  his  lifetime,  the  legacy  would  be  deemed 
to  be  revoked,  but  if  the  parties  paid  it,  or  other  circumstances  showed  such  was  not  his 
intention,  it  would  be  otherwise.     2  Hal.  414. 

When,  in  an  action  of  debt  for  a  legacy,  the  account  is  referred  to  auditors,  they  cannot 
reject  credits  which  have  been  allowed  and  settled  by  the  Orphans'  Court.     1  South.  295. 

If  a  plea  of  want  of  assets  be  filed,  the  plaintiff  ought  not  to  reply,  but  apply  to  the  court 
for  the  appointment  of  auditors.  One  executor,  keeping  a  separate  account,  may  discharge 
himself,  by  showing  that  he  has  made  lawful  payments  to  the  full  amount  of  the  assets  which 
have  come  to  his  hands.     1  South.  360. 

If  there  is  a  deficiency  of  assets,  the  pecuniary  legacies  abate  proportionably ;  and  where 
an  executor  paid  a  legacy  without  taking  a  refunding  bond,  and  the  legatee  sued  the  execu- 
tor for  a  debt  due  him  by  the  testator,  and  the  estate  proved  insolvent,  it  was  held,  that  the 
executor  might  set  off  what  he  had  paid  on  the  legacy,  more  than  its  proportion.  2  South. 
422. 

A  legacy  charged  upon  land  may  be  attached,  for  a  debt  of  the  legatee,  but  a  mere  per- 
sonal legacy  cannot  be  attached.     4  Hal.  115. 

Where  a  legacy  is  given  in  general  terms,  subject  to  be  defeated  or  to  go  to  another  per- 
son, upon  the  happening  of  a  subsequent  event,  the  legacy  being  a  vested  interest,  may  be 
recovered  by  the  legatee.  The  court  of  chancery  in  such  a  case  may  require  security,  for 
the  benefit  of  those  having  the  contingent  interest.     2  Gr.  170. 

If  the  will  directs  that  the  widow  "shall  remain  in  the  full  possession  and  enjoyment  of 
all  his  estate,  real  and  personal,"  and  makes  her  one  of  the  executors,  she  is  entitled  to  the 
possession  of  the  moneys  and  securities,  and  her  co-executors  are  not  answerable  for  them, 
unless  they  are  implicated  in  her  fraudulent  or  improper  use  of  them.     2  Gr.  207. 

The  provisions  of  the  above  act,  in  regard  to  costs  (see  4),  are  not  affected  by  the  act  of 
1707.  (See  Sup.  and  Cib.  Courts,  21.)  Costs  allowed  against  the  executor  personally, 
including  the  expenses  of  auditing  the  accounts,  although  less  than  two  hundred  dollars 
found  in  his  hands.  It  is  doubtful  whether  a  justice  has  jurisdiction  of  a  suit  for  a  legacy. 
1  Harr.  228. 

The  right  of  a  legatee,  upon  his  decease,  goes  to  his  executor  or  administrator;  the  next 
of  kin  cannot  as  such  maintain  a  suit  for  it.     Sax.  487. 

Interest  is  usually  allowed  on  a  legacy  after  one  year;  where  the  legacy  is  to  infant  chil- 
dren for  their  maintenance,  interest  is  allowed  from  the  testator's  death.     Sax.  40. 

Where  a  devise  of  land  is  made,  subject  to  the  payment  of  a  legacy,  the  court  of  chancery 
may  order  the  land  sold,  for  the  purpose  of  raising  the  legacy;  and  the  omission  of  the 
legatee  to  claim  the  legacy  of  the  devisee's  administrator,  within  the  time  limited  by  the 
Orphans'  Court  for  creditors  to  present  their  demands,  will  not  prevent  it.     Sax.  4. 

To  make  a  legacy  specific,  the  will  must  mark  out  some  identical  thing  given,  as  a  horse, 
&c. ;  I  order  five  hundred  dollars  to  be  kept  in  gold  and  silver,  &c,  is  not  such,  unless  the 
sum  is  separate  and  put  up  in  a  parcel,  described  and  identified.  3  Harr.  59.  Sec  3  G. 
C.  R.  436. 

Where  the  sum  given  is  repeated  in  the  same  will,  the  latter  sum  is  held  a  substitution, 
and  the  legatee  takes  only  one  of  the  sums;  but  the  same  sum,  payable  at  different  times  or 
on  different  contingency,  held  cumulative,  so  that  the  legatee  took  both.     4  Harr.  127. 

A  legacy,  with  a  power  of  disposition,  is  an  absolute  gift,  and  any  limitation  over  is  void. 
1  Zab.  509. 

A  legacy  will  be  presumed  to  be  a  satisfaction  of  a  demand  against  the  testator,  where 
there  are  no  circumstances  showing  a  different  intention ;  but  this  presumption  is  not  favored. 
A  present  debt  can  never  be  satisfied  by  a  contingent  legacy.     1  G.  C.  R.  1. 

A  legacy  to  a  married  woman  survives  to  the  husband,  like  any  other  chose  in  action. 
Id.  30. 

A  legacy  may  be  assigned.     2  G.  C.  R.  44. 

Legacies  in  general  are  payable  out  of  the  personal  estate;  in  order  to  charge  them  on 
land  and  to  exempt  the  personal  estate,  there  must  be  an  expression  of  intention  so  clear  as 
to  admit  of  no  reasonable  doubt.     2  G.  C.  R.  172,  313. 

*4301       *^n  or(^er  cannot  be  obtained  in  the  Orphans'  Court  to  sell  land  to  pay  legacies, 
-•  but  only  to  pay  debts. 

Where  devised  premises,  charged  with  the  payment,  of  legacies,  are  in  the  occupancy  and 
enjoyment  of  a  third  person,  other  than  the  devisee,  the  tenant  must  account  for  the  rents 
and  profits  to  satisfy  the  legacy.     2  G.  C.  R.  201. 

Where  a  testator  charges  his  lands  with  the  payment  of  legacies,  and  devises  the  use  of 
the  land  to  his  wife  as  long  as  she  remains  his  widow,  in  lieu  of  her  dower,  if  the  widow 
accepts  the  devise,  she  takes  it  subject  to  the  incumbrance  of  the  legacies.     3  G.  C.  R.  503. 

Length  of  time,  held  under  the  circumstances  a  defence  to  a  bill  for  a  legacy.  3  G.  C.  R. 
61.     1  H.  C.  R.  535. 

The  devisees  under  a  will,  who  accept  a  devise,  assume  the  payment  of  legacies  charged 
on  the  real  estate,  in  the  proportion  of  their  respective  estates  in  the  land  devised;  and  a 
purchaser  under  one  of  the  devisees  must  bear  his  proportion  of  the  charge.  The  widow 
also.     3  G.  C.  R.  503. 

A  bequest  to  the  trustees  of  a  corporation,  held  a  good  bequest  to  the  corporation.  What 
a  specific  legacy.     3  H.  C.  R.  211. 
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LIBEL. 

An  Act  respecting  libels.     Passed  the  12th  of  June,  1709.     (R.  S.  964.) 

1.  In  any  prosecution  hereafter  to  be  commenced  in  any  of  the  courts  of  this 
state  for  a  libel,  either  against  the  government  of  this  state,  or  any  of  the  officers 
thereof,  or  against  any  other  person,  it  shall  be  lawful  for  the  defendant,  upon 
the  trial  of  the  cause,  to  give  in  evidence,  in  his  defence,  the  truth  of  the  matter 
charged  in  the  indictment,  any  law,  usage  or  custom  to  the  contrary  notwith- 
standing. 

NOTES. 

A  sealed  letter  addressed  to  a  man's  wife,  containing  a  libel  on  him,  is  a  publication,  and 
a  libel  may  consist  in  circulating  rumors,  reports  and  hearsays.     Spen.  208. 

A  corporation  may  maintain  an  action  for  a  libel  concerning  their  trade  or  business,  by 
which  they  have  suffered  special  damage.     3  Zab.  402. 


LIBRARY. 

Annual  appropriation  for  increase  of,  5  I  Librarian,  to  give  bond, 

how  to  be  expended,  12  |  to  make  rules,  &c,  3 


Bills  not  passed,  to  be  deposited  in,  6 

Commissioners  of,  11 

Committee  of  legislature,  to  examine,  8 

Insurance,  14 

Library,  law,  librarian  to  take  charge  of,  10 


to  make  entry  of  books  loaned,  4 

—  compensation  of,  7 

to  have  certain  books  placed  in,  9 

to  take  charge  of  law  library,  10 

Persons  entitled  to  use  of,  2 


An  Act  to  regulate  the  state  library.     Revision — Approved  April  10,  1846.     (R.  S.  818  ) 

1 .  There  shall  be  elected  triennially  by  the  Senate  and  General  Assembly,  in 
joint  meeting,  a  state  librarian,  who  shall  hold  his  office  for  the  terra  of  three 
years  and  until  a  successor  is  chosen  and  qualified  to  serve  ;  and  said  librarian 
shall,  before  he  enters  upon  the  duties  of  his  said  office,  enter  into  bond  to  the 
state  of  New  Jersey,  with  two  good  and  sufficient  sureties,  being  freeholders  in 
the  said  state,  in  the  penal  sum  of  one  thousand  dollars,  to  be  approved  by  one 
of  the  justices  of  the  supreme  court,  conditioned  that  if  he  shall  well  and  truly 
execute  the  office  of  state  librarian,  and  in  all  things  touching  and  concerning 
said  office,  shall  well  and  truly,  faithfully  and  impartially,  perform  the  same,  as 
well  with  respect  to  all  persons  whatsoever  concerned,  as  to  the  said  state  of 
New  Jersey,  and  at  the  expiration  of  his  said  office  shall  deliver  all  the  books, 
pamphlets,  *records  and  papers  remaining  in  the  said  library,  or  apper-  r*^^ 
taining  thereto,  to  his  successor  in  office,  then  the  said  obligation  to  be  *- 
void,  otherwise  to  be  and  remain  in  full  force  and  virtue  ;  and  shall  also  take  an 
oath  or  affirmation,  before  one  of  the  said  justices,  that  he  will  well,  truly,  faith- 
fully and  impartially  execute  all  the  duties  of  state  librarian  agreeably  to  law, 
according  to  the  best  of  his  skill  and  understanding ;  which  said  bond  and  affi- 
davit shall  be  filed  in  the  office  of  secretary  of  state,  there  to  remain  of  record. 

2.  The  library  shall  be  kept  open,  in  the  state  house,  at  all  times  during  the 
session  of  the  legislature  and  of  the  courts  of  this  state,  and  of  the  United 
States,  which  sit  at  Trenton  (Sundays  excepted)  in  each  day,  from  nine  o'clock 
in  the  morning  until  six  o'clock  in  the  evening,  and  shall  be  for  the  use  of  the 
members  of  the  legislature,  the  secretary  and  clerks  of  the  respective  houses, 
the  officers  of  the  executive  departments  of  the  state  government,  judges  of  the 
district  and  circuit  courts  of  the  United  States,  district  attorney,  chancellor, 
judges  of  the  supreme  court  and  of  the  court  of  errors  and  appeals  of  this  state, 
adjutant  and  quartermaster-generals,  attorneys  of  the  supreme  court,  and  all 
other  persons  who  have  been,  or  may  be  at  any  time  entitled  by  law  to  the  use 
of  books  from  such  library,  when  any  of  them  shall  be  at  the  seat  of  government. 
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3.  It  is  further  made  the  duty  of  the  librarian,  with  the  advice  and  consent 
of  the  governor,  treasurer,  and  secretary  of  state,  or  any  two  of  them,  to  pre- 
scribe, from  time  to  time,  such  rules  and  regulations  for  the  government  of  the 
library  as  they  shall  think  proper,  and  a  copy  of  such  rules  shall  at  all  times  be 
set  up  in  a  conspicuous  place  in  the  library  for  inspection  ;  and  all  fines  and  for- 
feitures accruing  under  and  by  virtue  of  such  by-laws,  shall  be  recoverable  by 
action  of  debt,  to  be  brought  by  the  treasurer,  before  any  court  having  jurisdic- 
tion of  the  amount,  in  the  name  of  the  state  of  New  Jersey,  for  the  use  of  the 
state  library  ;  and  in  all  such  trials,  the  librarian  shall  be  a  competent  witness, 
and  his  entries,  to  be  made  as  hereinafter  directed,  shall  be  prima  facie  evidence 
of  the  delivery  of  the  book  or  books,  and  the  date  of  such  delivery. 

4.  The  librarian  shall  arrange  the  books  in  proper  order,  and  preserve  them 
from  being  injured  by  moths,  moulding,  or  otherwise,  as  far  as  practicable  ;  he 
shall  keep  proper  books,  in  which  he  shall  make  an  entry  of  all  books  taken  out, 
designating  the  name  of  the  person  taking  the  same,  and  also  of  the  books 
returned  ;  he  shall  also  keep  an  accurate  catalogue  of  books  belonging  to  the 
library,  alphabetically  arranged,  and  shall,  in  the  month  of  January,  annually, 
report  to  the  legislature  a  full  and  complete  statement  of  the  condition  of  the 
library,  naming  the  books  lost  and  destroyed,  if  any  there  be,  and  the  cost  of 
such  works,  and  the  name  or  names  of  the  individuals  to  whom  they  were 
charged,  together  with  the  fines  assessed  and  collected  under  the  rules  and  regu- 
lations to  be  prescribed  as  aforesaid ;  he  shall  also  keep  an  account  of  the 
manner  in  which  moneys  appropriated  for  the  improvement  of  the  library  shall 
be  expended. 

5.  There  shall  be  expended  annually,  by  the  librarian,  under  the  direction  of 
the  governor,  secretary  of  state,  and  treasurer,  or  any  two  of  them,  the  sura  of 
two  hundred  and  fifty  dollars  for  the  increase  of  the  state  library;  out  of  this 
fund  he  shall  procure  the  binding  of  one  copy  of  each  volume  of  the  laws  and 
reports  of  other  states  and  territories  sent  to  this  state,  and  also  of  ten  copies 
of  the  laws  and  joint  resolutions  passed  at  each  session  of  the  legislature,  ten 
copies  of  each  of  the  journals  of  the  senate  and  general  assembly,  five  copies  of 
the  chancery  reports,  five  copies  of  the  supreme  court  reports,  one  copy  of  the 
bills  of  each  house,  and  such  other  books  as  may  require  binding  or  reminding. 
(See  9  and  12.) 

6.  It  shall  be  the  duty  of  the  secretary  of  the  senate  and  clerk  of  the  general 
assembly  to  deliver  to  the  librarian,  immediately  after  the  final  action  of  both 
houses,  each  and  every  bill  and  joint  resolution  lost  upon  its  final  passage;  and 
at  the  close  of  each  session,  they  shall  also  deliver  to  the  librarian  all  bills  laid 
on  the  table  and  unacted  upon,  together  with  those  indefinitely  postponed  or 
postponed  to  the  next  sitting  of  the  legislature. 

7.  The  librarian  shall  be  allowed  for  his  services  the  sum  of  two  dollars  for 
every  day  he  shall  be  employed  during  the  session  of  the  legislature  and  the 
*4.39l  s'ttmS  *°f  the  above  mentioned  courts  (while  in  session  as  held  in  the 

J  state  house),  and  for  all  other  duties  he  shall  receive  one  dollar  for  each 
and  every  day  necessarily  employed  ;  his  account  shall  be  audited  by  the  secre- 
tary of  state,  and  paid  out  of  the  treasury,  upon  warrants  drawn  by  the  presi- 
dent of  the  senate  or  governor  of  this  state  for  the  time  being. 

8.  There  shall  be  appointed  annually,  a  joint  committee  of  the  legislature, 
whose  duty  it  shall  be  to  examine  into  the  condition  of  the  library,  order  any 
repairs  that  may  be  necessary,  and  recommend  additions  and  improvements  to 
the  same,  by  exchange,  purchase,  or  otherwise ;  they  shall  also  report  to  the 
legislature  the  manner  in  which  the  money  appropriated  for  the  enlargement  of 
the  library  has  been  expended,  and  whatever  else  they  think  proper  to  make  the 
same  useful. 

Supplement.     Approved  March  1,  1849. 

9.  Hereafter  it  shall  be  the  duty  of  the  state  librarian,  annually,  to  cause 
twenty  copies  of  the  laws  and  joint  resolutions,  passed  at  each  session  of  the 
legislature,  twenty  copies  of  each  of  the  journals  of  the  Senate  and  General 
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Assembly,  ten  copies  of  the  Chancery  reports,  and  ten  copies  of  the  Supreme 
Court  reports,  to  be  bound  and  placed  in  the  library  for  the  use  of  the  State. 

Supplement.     Approved  March  29, 1855.     (Pum.  498.) 

10.  Sec.  1.  It  shall  be  the  duty  of  the  state  librarian  to  take  charge  of  the 
law  library  belonging  to  the  Law  Society  of  New  Jersey,  whenever  the  posses- 
sion of  the  same  shall  be  delivered  to  him  by  said  society,  and  also  to  remove  to 
said  library  the  several  volumes  of  reports  and  statute  laws  which  are  now  in 
said  state  library,  or  may  hereafter  be  procured  by  the  state,  or  such  of  them  as 
the  commissioners  of  the  library  shall  think  necessary  and  proper;  and  the 
whole  law  library,  thus  united,  shall  be  known  as  the  Law  Library  of  New 
Jersey,  and  shall  be  for  the  use  of  the  legislature,  the  court  and  bar  of  New 
Jersey,  and  such  persons  as  are  by  law  entitled  to  the  use  of  the  books  of  the 
State  Library,  and  the  same  shall  be  under  the  control  and  direction  of  the  same 
persons  as  the  State  Library  is  now  or  shall  be  hereafter. 

11.  Sec.  2.  Hereafter  the  commissioners  of  the  library  shall  be  the  governor, 
secretary  of  state,  treasurer,  chancellor,  and  chief  justice;  the  concurrence  of 
any  three  of  them  shall  be  necessary  to  the  performance  of  any  act  required  to 
be  done  by  the  act  to  which  this  is  a  supplement,  by  the  governor,  secretary  of 
state,  treasurer,  or  any  two  of  them. 

12.  Sec.  3.  The  appropriation  by  the  fifth  section  of  the  act,  to  which  this  is 
a  supplement,  shall  be  expended  exclusively  in  the  purchase  of  useful  books  and 
the  enlargement  of  the  library. 

13.  See  Courts,  14. 

An  Act  authorizing  the  secretary  of  state  to  insure  the  state  library.     Approved  March  22, 

1860.     (Pam.  664.) 

14.  Sec.  1.  The  secretary  of  state  be  and  hereby  is  authorized  to  effect  an 
insurance  against  fire  on  the  State  Library,  in  a  sum  not  exceeding  fifteen  thou- 
sand dollars,  which  insurance  shall  be  effected  by  insuring  in  three  or  more  dif- 
ferent insurance  companies,  in  a  sum  not  exceeding  five  thousand  dollars  each. 

2.  It  shall  be  the  duty  of  the  treasurer  and  he  is  hereby  authorized  to  pay 
such  premium  or  premiums  as  shall  be  necessary  to  effect  such  insurances,  upon 
certificate  of  the  secretary  of  state,  that  such  insurance  or  insurances  have  been 
effected. 
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Absence  of  defendant,  effect  of, 


14 


Actions,  when  to  be  brought,       8-12,  20,  24 

Boundaries  of  land,  how  ascertained,  4 

Constables'  bond,  action  on,  11 

Creditors  of  estates,  when  barred,  21 
Entry  on  land,  to  be  in  20  years  after 

right  accrued,  16 

Equity  of  redemption,  when  barred,  18 
Executors  and  administrators,  rule 
to  limit  demands  on,  and  bond  to 

refund,  21,  24 

Insolvent  bond,  25 

Judgments,  actions  on,  13 

if  reversed  or  arrested,  19 

Justice's  bond,  26 

Land,  what  possession  to  be  a  title,  1,  2 

surveys  of,  when  notice  to  be 

given,  5 
entry  into,  to  be  in  20  years,  16 


Land,  action  for,  to  be  in  20  years,  17 

Mortgages,  possession  for  20  years,  18 

Penal  action,  limitation  of,  22 

Personal  actions,  limitation  of,  8,  9 

Possession  of  laud,  when  a  title,  1,  2 

by  mortgage,  18 

Proviso,  for  infants,  married 

women,  &c,  2,  10,  12,  13-17,  24 

Rent,  limitations  of  actions  for,  12 
Sheriff's  bonds,  when  action  to  be 

brought,  11 

Specialties,  limitation  of  actions  on,  12 

State,  when  to  sue  for  land  or  rent,  20 
Surveys  inspected,  a  bar  against 

proprietors.  3 

when  resurvey  to  be  made,  6,  7 

whet,  of  no  avail,  without  notice,         5 

Trespass,  limitation  of  actions  for,  8,  9 

Words,  when  action  to  be  brought,  10 


[See  Crimes.     Executors  and  Administrators.     Death.     Insolvent  Estates.'] 
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An  Act  for  the  limitation  of  suits  respecting  titles  to  land.     Passed  June  5,  1787. 

(R.  S.  G52.) 

Whereas  the  laws,  now  in  force,  for  the  limitation  of  suits  respecting  real  estates, 
are  found  insufficient  to  answer  the  good  purposes  of  quieting  claims  and 
securing  titles — therefore, 

1.  Sixty  years'  actual  possession  of  any  lands,  tenements,  or  other  real  estate, 
uninterruptedly  continued  by  occupancy,  descent,  conveyance,  or  otherwise,  in 
whatever  way  or  manner  such  possession  might  have  commenced,  or  have  been 
continued,  shall  vest  a  full  and  complete  right  and  title  in  every  actual  possessor 
or  occupier  of  such  lands,  tenements,  or  other  real  estate,  and  shall  be  a  good 
and  sufficient  bar  to  all  claims  that  may  be  made,  or  actions  commenced  by  any 
person  or  persons  whatever,  for  the  recovery  of  any  such  lands,  tenements  or 
other  real  estate. 

2.  Thirty  years'  actual  possession  of  any  lands,  tenements,  or  other  real  estate, 
uninterruptedly  continued  as  aforesaid,  wherever  such  possession  commenced,  or 
is  founded  upon  a  proprietary  right  duly  laid  thereon,  and  recorded  in  the  sur- 
veyor general's  office  of  the  division  in  which  such  location  was  made,  or  in  the 
secretary's  office,  agreeably  to  law,  or  wherever  such  possession  was  obtained  by 
a  fair  bona  fide  purchase  of  such  lands,  tenements,  or  other  real  estate,  of  any 
person  or  persons  whatever,  in  possession,  and  supposed  to  have  a  legal  right 
and  title  thereto,  or  of  the  agent  or  agents  of  such  person  or  persons,  shall  be  a 
good  and  sufficient  bar  to  all  prior  locations,  rights,  titles,  conveyances,  or  claims 
whatever,  not  followed  by  actual  possession  as  aforesaid,  and  shall  vest  an  abso- 
lute right  and  title  in  the  actual  possessor  and  occupier  of  all  such  lands,  tene- 
ments, or  other  real  estate:  Provided  always,  that  if  any  person  or  persons, 
having  a  right  or  title  to  lands,  tenements,  or  other  real  estate,  shall,  at  the  time 
of  the  said  right  or  title  first  descended  or  accrued,  be  within  the  age  of  twenty- 
one  years,  feme  covert,  non  compos,  imprisoned,  or  without  the  United  States  of 
America,  then  such  person  or  persons,  and  his  and  their  heir  and  heirs,  may,  not- 
withstanding the  aforesaid  times  are  expired,  be  entitled  to  his  or  their  action 
for  the  same,  so  as  such  person  or  persons,  or  his  or  their  heirs,  commence  or  sue 
forth  his  or  their  action  within  five  years  after  his  or  their  full  age,  discoverture, 
coming  of  sound  mind,  enlargement  out  of  prison,  or  coming  within  any  of  the 
United  States,  and  at  no  time  after:  And  py^ovided  also,  that  any  citizen  or 
citizens  of  this  or  any  other  of  the  United  States,  and  his  or  their  heirs,  having 
right  or  title  to  any  lands,  tenements,  or  other  real  estate  within  this  state,  may, 
*134"I  ""^withstanding  the  *aforesaid  times  are  expired,  commence  his  or  their 

J  action  for  such  lands,  tenements,  or  other  real  estate,  at  any  time  within 
five  years  next  after  the  passing  this  act,  and  not  afterwards. 

3.  Any  survey,  made  of  any  lands,  within  either  the  eastern  or  western  divi- 
sion of  the  proprietors  of  the  state  of  New  Jersey,  and  inspected  and  approved 
of  by  the  general  proprietors,  or  council  of  proprietors  of  such  division,  and  by 
their  order  or  direction  entered  upon  record  in  the  secretary's  office  of  this  state, 
or  in  the  surveyor  general's  office  in  such  division,  shall,  from  and  after  such 
record  is  made,  preclude  and  for  ever  bar  such  proprietors  and  their  successors 
from  any  demand  thereon,  any  plea  of  deficiency  of  right  or  otherwise  notwith- 
standing. 

4.  If  any  person  or  persons,  for  the  purpose  of  establishing  the  boundaries 
of  lands  between  them,  shall,  by  certificate  under  their  hands  and  seals,  executed 
in  the  presence  of  two  or  more  subscribing  witnesses,  certify  unto  the  clerk  of  the 
county  or  counties,  wherein  such  line  or  partition  shall  lay,  any  lines,  corners, 
and  boundaries,  as  shall  by  them  be  allowed  and  acknowledged  to  be  the  true 
bounds  betwixt  their  lands;  and  the  said  certificate,  filed  in  said  clerk's  office, 
and  recorded  by  said  clerk  in  a  book  to  be  by  him  provided  for  that  purpose, 
shall  be  as  fully  conclusive  and  binding  to  the  parties  so  certifying,  and  their 
heirs  and  successors,  as  coidd  have  been  done  by  deeds  of  quitclaim  or  in  any 
other  manner  whatsoever. 
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Supplement.     Passed  November  28,  1780.     (R.  S.  668.) 

Whereas,  there  may  be  divers  ancient  surveys  of  land  fairly  made,  which  by  the 
neglect  of  officers,  or  through  some  casualty,  have  not  been  put  on  record,  and 
others,  the  records  whereof  have  been  destroyed  by  fire  or  lost;  by  reason 
whereof,  and  the  natural  decay  of  marked  lines  and  corners,  the  ancient  metes 
and  bounds  cannot  be  clearly  ascertained  but  by  testimony  and  reputation; 
and  whereas  it  hath  been  found,  on  running  the  lines  of  divers  such  surveys, 
that  they  hold  more,  or  extend  farther  than  their  strict  length  of  chain,  large 
measures  having  been  formerly  allowed,  even  by  the  proprietors,  as  an  encou- 
ragement to  location,  of  which  avaricious  persons  do,  or  may  take  advantage 
against  the  owners  and  possessors  of  such  lands,  by  confining  their  surveys  to 
the  net  length  of  chain,  thereby  making  vacancies  of  valuable  improved  parts, 
some  whereon  buildings  are  erected  and  made,  and  on  causing  surveys  to  be 
made  of  such  overplus,  have  procured  and  may  procure  the  same  to  pass 
the  council  of  proprietors  without  legal  notice,  or  due  preference  given  to  the 
possessors,  who  may  have  innocently  supposed  their  title  was  indefeasible,  or 
otherwise  would  have  willingly  resurveyed,  covered,  and  secured  the  same — 
for  remedy  whereof  in  future, 

5.  Sec.  1.  No  such  newly  made  partial  survey,  now  lying  with  the  council  of 
proprietors,  or  which  may  hereafter  be  returned  to  them,  or  made  on  any  lands 
improved  or  unimproved  within  what  has  been  usually  taken  and  deemed  to  be 
the  ancient  reputed  boundary  of  such  lands,  shall  be  recorded  or  be  of  any  avail 
to  the  person  so  surveying,  unless  it  shall  be  made  appear,  by  the  testimony  of  at 
least  two  good  and  sufficient  witnesses,  that  the  possessor  or  possessors,  holding 
such  lands  by  survey,  deed,  or  otherwise,  had  been  duly  notified,  for  the  space  of 
six  months  previous  to  the  making  such  survey,  of  the  intention  of  doing  thereof, 
aud  had  refused  or  neglected  to  resurvey  and  cover  such  overplus  lands. 

6.  Sec.  2.  If  the  council  of  proprietors  shall  refuse  or  neglect  to  give  the  pre- 
ference to  any  prior  survey,  legally  made,  or  to  the  possessor  or  possessors  of  any 
tract  of  land,  enabling  such  possessor  or  possessors  to  cover  with  rights,  and  secure 
such  overplus  lands,  which  may  be  found  within  their  ancient  bounds,  on  such 
possessor  or  possessors  making  a  resurvey  of  his  or  their  lands  within  six  months 
after  such  legal  notice  as  aforesaid,  that  it  shall  and  may  be  lawful  for  such  pos- 
sessor or  possessors,  or  any  other  person  legally  authorized  on  his,  her,  or  their 
behalf,  to  cause  a  resurvey  to  be  made,  agreeably  to  the  ancient  reputed  lines  and 
boundaries,  either  by  a  deputy  surveyor,  or  some  other  person  understanding  the 
art  of  surveying,  and  appropriate  so  many  rights  thereon  as  will  be  sufficient  to 
include  the  overplus,  which  surveyor  or  person  so  surveying,  being  duly  qualified 
♦before  a  justice  of  the  peace  of  the  county  wherein  the  land  may  lie,  that  r*  j  ok 
the  survey,  so  by  him  made,  is  just  according  to  the  best  of  his  knowledge,  *- 

the  same  may  be  produced  to  the  clerk  of  the  county,  who  is  hereby  required,  on 
the  receipt  thereof,  to  record  the  same  in  the  book  directed  to  be  kept  in  the 
respective  counties,  by  the  act,  entitled  "An  act  for  the  limitation  of  suits  at  law 
respecting  titles  to  land,"  passed  at  Burlington  the  fifth  day  of  June,  seventeen 
hundred  and  eighty-seven,  which  survey  so  made  and  recorded,  shall  give  such 
owner  and  possessor  an  absolute  title  in  fee.     (See  Surveys.) 

7.  Sec.  3.  Nothing  in  this  act  contained  shall  be  construed  or  taken  to 
authorize  any  person  or  persons  to  make  any  survey  within  the  certain  or  re- 
puted bounds  of  any  survey,  or  resurvey  made  and  entered  on  record  agreeably 
to  the  said  recited  act,  any  large  or  overplus  measure  therein  contained,  notice 
as  aforesaid  given,  deficiency  of  rights  or  other  plea  to  the  contrary  notwith- 
standing. 

An  Act  for  the  limitation  of  actions.     Revision — Approved  April  16,  1846.     (R.  S.  92.) 

8.  Sec.  1.  All  actions  of  trespass  quare  clausura  fregit,  all  actions  of  tres- 
pass, detinue,  trover  and  replevin  for  taking  away  of  goods  and  chattels,  all 
actions  of  debt,  founded  upon  any  lending  or  contract  without  specialty,  or  for 
arrearages  of  rent  due  on  a  parol  demise,  and  all  actions  of  account  and  upon 
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the  case,  except  actions  for  slander,  and  except  also,  such  actions  as  concern  the 
trade  or  merchandise  between  merchant  and  merchant,  their  factors,  agents  and 
servants,  shall  be  commenced  and  sued  within  six  years  next  after  the  cause  of 
such  actions  shall  have  accrued,  and  not  after. 

9.  Sec.  2.  All  actions  of  trespass  for  assault,  menace,  battery,  wounding  and 
imprisonment,  or  any  of  them,  shall  be  commenced  and  sued  within  four  years 
next  after  the  cause  of  such  action  shall  have  accrued,  and  not  after. 

10.  Sec.  3.  Every  action  upon  the  case  for  words  shall  be  commenced  and 
sued  within'  two  years  next  after  the  words  spoken,  and  not  after. 

Sec.  4.  Provided  always,  that  if  any  person  or  persons  who  is,  are,  or  shall 
be  entitled  to  any  of  the  actions  specified  in  the  three  preceding  sections  of  this 
act  is,  are,  or  shall  be,  at  the  time  of  any  such  cause  of  action  accruing,  within 
the  age  of  twenty-one  years,  feme  covert  or  insane,  that  then  such  person  or  per- 
sons shall  be  at  liberty  to  bring  the  said  action  so  as  he,  she,  or  they  institute  or 
take  the  same  within  such  time  as  is  before  limited,  after  his,  her,  or  their  coming 
to  or  being  of  full  age,  discovert  or  of  sane  memory,  as  by  other  person  or  persons 
having  no  such  impediment  might  be  done. 

11.  Sec.  5.  Any  prosection  to  be  had  or  commenced  upon  any  bond  hereto- 
fore given  or  hereafter  to  be  given,  by  any  sheriff  and  his  securities  for  the  faith- 
ful performance  of  the  office  of  sheriff,  shall  in  no  wise  operate  against  or  in  any 
manner  affect  the  said  securities  named  and  bound  in  said  bond,  unless  such 
prosecution  shall  be  commenced  within  nine  years  after  the  date  of  the  said  bond 
and  not  after;  and  any  prosecution  to  be  had  or  commenced  upon  any  bond  here- 
tofore given  or  hereafter  to  be  given  by  any  constable  and  his  securities,  for  the 
true  and  faithful  performance  of  all  the  duties  enjoined  on  him  as  constable,  shall 
in  no  wise  operate  against  or  in  any  manner  affect  the  said  securities  named  and 
bound  in  said  bond,  unless  such  prosecution  shall  be  commenced  within  four  years 
after  the  date  of  the  said  bond,  and  not  after. 

12.  Sec.  6.  Every  action  of  debt  or  covenant  for  rent  or  arrearages  of  rent, 
founded  upon  any  lease  under  seal,  whether  indebted  or  poll,  and  every  action 
of  debt  upon  any  single  or  penal  bill  for  the  payment  of  money  only,  or  upon 
any  obligation  with  condition  for  the  payment  of  money  only,  or  upon  any  award 
under  the  hands  and  seals  of  arbitrators  for  the  payment  of  money  only,  shall  be 
commenced  and  sued  within  sixteen  years  next  after  the  cause  of  such  action 
shall  have  accrued  and  not  after;  but  if  any  payment  shall  have  been  made  on 
any  such  lease,  specialty  or  award  within  or  after  the  said  period  of  sixteen  years, 
then  an  action  instituted  on  such  lease,  specialty  or  award,  within  sixteen  years 
after  such  payment,  shall  be  good  and  effectual  in  law,  and  not  after:  Provided 
always,  that  the  time  during  which  the  person  who  is  or  shall  be  entitled  to  any 
*436l  °^he  actions  *specified  in  this  section,  shall  have  been  within  the  age  of 

J  twenty-one  years,  feme  covert  or  insane,  shall  not  be  taken  or  computed 
as  part  of  the  said  limited  period  of  sixteen  years. 

13.  Sec.  7.  Judgments  in  any  court  of  record  of  this  state  may  be  revived  by 
scire  facias,  or  an  action  of  debt  may  be  brought  thereon  within  twenty  years 
next  after  the  date  of  such  judgment,  and  not  after :  Provided,  that  the  time 
during  which  the  person  who  is  or  shall  be  entitled  to  the  benefit  of  such  judg- 
ment, shall  have  been  under  the  age  of  twenty-one  years,  feme  covert  or  insane, 
shall  not  be  taken  or  computed  as  part  of  the  said  limited  period  of  twenty 
years. 

14.  Sec.  8.  If  any  person  or  persons  against  whom  there  is  or  shall  be  any 
such  cause  of  action  as  is  specified  in  the  first,  second,  third,  fifth,  sixth  and 
seventh  sections  of  this  act,  shall  not  be  resident  in  this  state  when  such  cause  of 
action  accrues,  or  shall  remove  from  this  state  after  the  same  shall  accrue  and 
before  the  time  of  limitation  mentioned  in  said  sections  is  expired,  then  the  time 
or  times,  during  which  such  person  or  persons  shall  not  reside  in  this  state,  shall 
not  be  computed  as  part  of  the  said  limited  period  within  which  such  action  or 
actions  are  required  to  be  brought  as  aforesaid  ;  but  the  person  or  persons 
having,  or  who  may  have  such  cause  of  action  as  aforesaid,  shall  be  entitled  to 
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all  the  time  mentioned  in  the  said  several  sections,  for  bringing  their  said  actions 
after  the  cause  thereof  shall  accrue,  exclusive  of  the  time  or  times  during  which 
the  person  or  persons  liable  to  such  actions  shall  be  not  resident  in  this  state  as 
aforesaid. 

15.  Sec.  9.  If  any  person,  against  whom  there  is  or  shall  be  any  such  cause 
of  action,  as  is  specified  in  the  first,  fifth,  sixth  or  seventh  sections  of  this  act, 
shall  have  died  or  shall  hereafter  die  before  the  expiration  of  the  times  of  limi- 
tation therein  mentioned,  the  space  or  term  of  six  months  next  succeeding  the 
death  of  such  person  shall  not  be  computed  as  part  of  the  limited  period  within 
which  such  action  or  actions  is  or  are  required  to  be  brought  by  the  said 
sections. 

16.  Sec.  10.  No  person,  who  now  hath,  or  hereafter  may  have  any  right  or 
title  of  entry  into  any  lands,  tenements  or  hereditaments,  shall  make  any  entry 
therein,  but  within  twenty  years  next  after  such  right  or  title  shall  accrue ; 
and  such  person  shall  be  barred  from  any  entry  afterwards  :  Provided  always, 
that  the  time,  during  which  the  person  who  hath  or  shall  have  such  right  or  title 
of  entry,  shall  have  been  under  the  age  of  twenty-one  years,  feme  covert  or 
insane,  shall  not  be  taken  or  computed  as  part  of  the  said  limited  period  of 
twenty  years. 

11.  Sec.  11.  Every  real,  possessory,  ancestral,  mixed  or  other  action,  for  any 
lands,  tenements  or  hereditaments,  shall  be  brought  or  instituted  within  twenty 
years  next  after  the  right  or  title  thereto,  or  cause  of  such  action  shall  accrue, 
and  not  after :  Provided  always,  that  the  time,  during  which  the  person  who 
hath  or  shall  have  such  right  or  title,  or  cause  of  action,  shall  have  been  under 
the  age  of  twenty-one  years,  ferae  covert  or  insane,  shall  not  be  taken  or  com- 
puted as  part  of  the  said  limited  period  of  twenty  years. 

18.  Sec.  12.  If  a  mortgagee  and  those  under  him  be  in  possession  of  the  lands, 
tenements  and  hereditaments,  contained  in  the  mortgage,  or  any  part  thereof,  for 
twenty  years  after  default  of  payment  by  the  mortgagor,  then  the  right  or  equity 
of  redemption  therein  shall  be  for  ever  barred. 

19.  Sec.  13.  If,  in  any  of  the  said  actions,  specified  in  any  of  the  preceding 
sections  of  this  act,  judgment  be  given  for  the  plaintiff,  and  the  same  be  reversed 
by  writ  of  error,  or  if  a  verdict  pass  for  the  plaintiff,  and  upon  matter  alleged  in 
arrest  of  judgment,  the  judgment  be  given  against  the  plaintiff,  then  the  said 
plaintiff,  his  or  her  heirs,  executors  or  administrators,  as  the  case  shall  require, 
may  commence  a  new  action  within  one  year  after  such  judgment  reversed  or 
given  against  the  plaintiff,  and  not  after. 

20.  Sec.  14.  No  person  or  persons,  bodies  politic  or  corporate,  shall  be  sued 
or  impleaded  by  the  state  of  New  Jersey,  for  any  lands,  tenements  or  heredita- 
ments, or  for  any  rents,  revenues,  issues  or  profits  thereof,  but  within  twenty 
years  after  the  right,  title  or  cause  of  action  to  the  same  shall  accrue,  and  not 
after. 

*21.  Sec.  15. Theorphans'courtofthepropercountyisherebyempowered  ^  „T 
to  direct  executors  and  administrators  to  give  public  notice  to  the  creditors  *- 
of  the  estate  of  the  decedent,  to  bring  in  their  debts,  demands  and  claims  against  the 
same,  within  such  time  as  the  said  court  shall  limit  and  appoint,  not  exceeding 
two  years,  nor  less  than  one  year,  by  setting  up  such  notice  in  five  of  the  most 
public  places  in  the  said  county,  for  the  space  of  two  months,  and  also  by  adver- 
tising the  same,  for  the  like  space,  in  one  or  more  of  the  newspapers  in  this  state, 
and  any  further  notice,  in  case  such  court  shall  judge  the  same  necessary.  And 
if  any  creditor  shall  neglect  to  exhibit  his  or  her  debt,  demand  or  claim  within 
the  time  so  limited,  after  public  notice  given  as  aforesaid,  such  creditors  shall  be 
for  ever  barred  of  his  or  her  action  therefor,  against  such  executors  or  adminis- 
trators: Provided  always,  that  the  said  executors  and  administrators,  on  the 
payment  of  any  part  of  the  decedent's  estate  to  any  legatee  or  person  claiming 
distribution  thereof,  shall  take  bond  to  refund  as  heretofore,  and  within  twelve 
months  after  the  expiration  of  the  time,  so  as  aforesaid  limited  by  the  orphans' 
court,  for  creditors  to  come  in  and  claim,  shall  cause  the  same  to  be  filed  in  the 
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clerk's  office  of  such  orphans'  court  for  the  use  and  benefit  of  such  creditor  or 
creditors  as  may  not  have  come  in  and  claimed;  which  said  bond  or  bonds,  on 
application  to  the  said  orphans'  court  and  order  thereupon,  the  said  creditor  or 
creditors  may  put  in  suit  against  such  legatee,  or  person  claiming  distribution  and 
their  sureties,  at  his,  her  or  their  own  costs  and  charges,  and  for  his,  her  or  their 
own  use  and  benefit;  but  shall  recover  no  costs  thereupon.  (See  Executors 
and  Administrators,  28--34.     See  Orphans'  Courts,  70.) 

22.  Sec.  16.  All  actions  or  informations  which  shall  be  brought  or  exhibited 
for  any  forfeiture  upon  any  penal  statute  made  or  to  be  made,  whereby  the  said 
forfeiture  is  or  shall  be  limited  to  the  state  of  New  Jersey  only,  shall  be  brought 
or  exhibited  within  two  years  next  after  the  otfence  committed  or  to  be  committed 
agaiust  such  penal  statute  and  not  after.  And  all  actions  or  informations,  which 
shall  be  brought  or  exhibited  for  any  forfeiture  upon  any  penal  statute,  made  or 
to  be  made,  the  benefit  and  suit  whereof  is  or  shall  be  by  the  said  statute  limited 
or  given  to  any  person  or  persons  who  shall  prosecute  for  the  same,  or  to  the 
state  of  New  Jersey  and  to  any  other  who  shall  prosecute  in  that  behalf,  shall 
be  brought  or  exhibited  by  any  person  or  persons  who  may  lawfully  sue  for  the 
same  as  aforesaid,  within  one  year  next  after  the  offence  committed  or  to  be  com- 
mitted against  the  said  statute ;  and  in  default  of  such  suit,  then  the  same  shall 
be  brought  or  exhibited  for  the  state  of  New  Jersey,  at  any  time  within  one  year 
after  the  termination  of  the  aforesaid  year,  and  not  after.  And  all  actions  -or 
informations  which  shall  be  brought  or  exhibited  for  any  forfeiture  or  cause 
upon  any  statute  made  or  to  be  made,  the  benefit  and  suit  whereof  is  or  shall  be 
limited  or  given  to  the  party  aggrieved,  shall  be  brought  or  exhibited  within  the 
space  of  two  years  next  after  the  offence  committed  or  to  be  committed,  or  cause 
of  action  accrued,  and  not  after:  Provided  always,  that  where  any  action  or 
information  is  or  shall  be  limited  by  any  statute  to  be  brought  or  exhibited 
within  a  shorter  time  than  is  limited  by  this  section,  then  the  said  action  or 
information  shall  be  brought  or  exhibited  within  such  shorter  time  so  limited  by 
such  statute. 

23.  Sec.  It.  All  actions  or  informations  which  shall  be  brought  or  exhibited 
for  any  forfeiture  upon  any  penal  statute,  made  or  to  be  made,  whereby  the  said 
forfeiture  is  or  shall  be  limited  to  any  county,  township  or  town  corporate,  or  to 
any  officer  of  such  county,  township  or  town  corporate,  or  to  any  person  or  persons 
for  the  use  of  such  county,  township  or  town  corporate,  or  to  the  use  of  the  poor 
of  such  township  or  town  corporate,  either  in  whole  or  together  with  any  other 
person  or  persons  who  may  lawfully  sue  for  the  same,  shall  be  brought  or  exhi- 
bited within  one  year  next  after  the  offence  committed  or  to  be  committed,  and 
not  after:  Provided  always,  that  where  any  action  or  information  is  or  shall  be 
limited  by  any  statute  to  be  brought  or  exhibited  within  a  shorter  time  than  is 
limited  by  this  section,  then  the  said  action  or  information  shall  be  brought  or 
exhibited  within  such  shorter  time  so  limited  by  such  statute. 

*438]  *Supplement.     Approved  March  29,  1855.     (Pam.  496.) 

24.  No  action  which  may  be  brought  upon  any  bond  given  by  any  executor, 
administrator,  guardian,  trustee,  receiver,  or  assignee,  under  any  law  relating  to 
insolvent  debtors  or  insolvent  estates,  for  the  faithful  performance  of  all  or  any  of 
the  duties  of  such  executor,  administrator,  guardian,  trustee,  receiver,  or  assignee, 
shall  in  any  wise  operate  against,  or  in  any  manner  affect  the  surety  or  sureties 
named  in  said  bond,  unless  such  action  be  commenced  within  twenty  years  next 
after  the  date  of  the  bond;  and  such  surety  or  sureties,  his  or  their  heirs,  devi- 
sees, and  personal  representatives,  may  plead  this  act  in  bar  of  any  action  not 
commenced  within  that  time:  Provided,  that  the  time  during  which  the  person 
who  is  or  shall  be  entitled  to  the  benefit  of  such  bond  shall  have  been  under  the 
age  of  twenty-one  years,  feme  covert,  or  insane,  shall  not  be  computed  as  part 
of  the  said  limited  period  of  twenty  years:  And  provided  further,  that  if  any 
such  surety  shall  not  reside  in  this  state  when  the  cause  of  action  accrues  on  such 
bond,  or  shall  remove  from  this  state  after  the  same  shall  accrue,  and  before  the 
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time  of  limitation  herein  mentioned  shall  expire,  then  the  time  or  times  daring 
which  such  surety  shall  not  reside  in  this  state  shall  not,  in  actions  against  Bach 
surety,  his  heirs,  devisees,  or  personal  representatives,  be  computed  as  part  of  the 
said  limited  period;  and  if  any  such  surety  shall  die  before  the  expiration  of  the 
time  of  limitation  herein  mentioned,  then  the  space  or  term  of  six  months  next 
succeeding  such  death  shall  not,  in  actions  against  the  heirs,  devisees,  or  personal 
representatives  of  such  surety,  be  computed  as  part  of  the  said  limited  period. 

Supplement.      Approved  March  1,  1859.     (Pam.  80.) 

25.  Any  prosecution  to  be  had  or  commenced  upon  any  bond  heretofore 
given,  or  hereafter  to  be  given,  by  any  insolvent  debtor  or  person  arrested  upon 
final  process  in  any  civil  action,  to  the  sheriff  of  any  county  in  this  state,  for  the 
benefit  of  the  prison  limits,  shall  in  no  wise  operate  against  or  in  any  manner 
affect  the  securities  named  and  bound  in  such  bond,  unless  such  prosecution  shall 
be  commenced  within  sixteeu  years  next  after  the  date  of  said  bond. 

A  Supplement.     Approved  March  22,  1800.     (Pam.  G91.) 

26.  Any  prosecution  to  be  had  or  commenced  upon  any  bond  heretofore 
given,  or  hereafter  to  be  given,  by  any  justice  of  the  peace  and  his  securities, 
according  to  the  eleventh  section  of  the  act  entitled,  "An  act  relating  to  justices 
of  the  peace,"  approved  April  seventeenth,  eighteen  hundred  and  forty-six, 
shall  in  no  wise  operate  against,  or  in  any  manner  affect  the  said  securities  named 
and  bound  in  said  bond,  their  heirs,  executors,  or  administrators,  unless  such 
prosecution  shall  be  commenced  within  ten  years  after  the  date  of  said  bond, 
and  not  after. 

A  further  Supplement.     Approved  March  22.  1860.     (Pam.  G94.) 

27.  The  time  which  has  elapsed  since  the  vacancy  occurred  in  the  office  of 
chancellor,  shall  not  be  considered  or  taken  as  part  of  the  period  of  limitation, 
within  which  any  action,  suit,  or  proceeding  whatever,  in  the  court  of  chancery, 
is  required  by  any  law  of  this  state  to  be  commenced  or  prosecuted. 


NOTES. 

Twenty  years'  adverse  possession  of  land  is  a  good  title  in  ejectment.  Penn.  417,  446. 
The  lessor  of  the  plaintiff  must  show  a  possession  of  the  land  within  twenty  years,  next 
before  the  action  brought;  but  he  need  not  show  a  possession  of  twenty  complete  years,  or 
any  other  number  of  years.     2  Hal.  6. 

The  statute  is  a  bar  to  an  action  brought  by  an  executor  to  recover  back  money  overpaid 
to  a  legatee.     1  Hal.  187. 

It  is  no  answer  to  a  plea  of  the  statute  of  limitations,  that  defendant  had  been  discharged 
under  the  insolvent  law.     1  Hal.  43. 

Six  years  is  a  bar  to  an  action  on  a  note  without  seal,  but  if  the  note  have  a  wafer  or 
scroll  seal,  it  is  a  specialty,  and  not  barred  until  sixteen  years.  If  the  note  has  been  due 
six  years,  and  the  statute  is  set  up  as  a  defence,  the  justice  should  not  give  judgment  for 
the  plaintiff,  uuless  there  is  proof  of  an  acknowledgment  of  the  debt  within  six  years. 
Penn.  122. 

A  bond  is  barred  in  sixteen  years  from  the  time  it  is  due.  5  Hal.  114.  And  to  a  plea  of 
the  statute,  in  an  action  on  a  bond,  a  replication,  that  defendant  promised  to  pay  it  within 
sixteen  years,  is  not  good.     Penn.   /<)2.     And  see  2  Hal.  113. 

A  bond  or  mortgage  will  be  presumed  to  be  paid  after  twenty  years,  if  there  are  no  cir- 
cumstances sufficient  to  create  a  belief  to  the  contrary.  If  a  bond  which  accompanies  a 
mortgage  is  barred  by  the  statute,  yet  the  mortgagee  may  proceed  on  his  mortgage.  Chan. 
Williamson,  October  T.  1821. 

The  statute  (above  14)  does  not  apply  to  the  case  of  a  person  who  is  merely  out  of 
the  state;  he  must  be  not  resident  in  the  state  when  the  cause  of  action  accrued,  or  he 
must  have  removed  from  the  state  after  it  accrued  and  before  the  limitation  expired,  and 
then  the  time,  during  which  he  shall  have  resided  out  of  the  state,  is  not  to  be  computed. 
6  Hal.  354. 

If  a  note  is  payable  on  demand,  the  statute  begins  to  run  from  the  date.     7  Hal.  247. 

If  in  an  action  for  a  note,  or  other  debt  not  due  by  specialty,  it  is  proved  that  the  de- 
fendant has  acknowledged  the  debt  to  be  due  or  promised  to  pay  it,  within  six  years  before 
the  action  brought,  that  will  enable  the  plaintiff  to  recover;  but  it  must  be  an  acknowledg- 
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merit,  that  it  is  a  subsisting  debt,  and  not  accompanied  by  any  thing  said  at  flic  time,  indi- 
cating that  defendant  would  take  advantage  of  the  statute,  or  did  not  mean  to  pay,  and  the 
acknowledgment  must  not  be  merely  of  indebtedness,  but,  must  refer  to,  or  have  some  natural 
connexion  with  the  plaintiff's  claim.      7  Hal.  340. 

The  statute  must  be  pleaded,  if  advantage  would  be  taken  of  it,  in  an  action  of  slander. 

1  South.  825. 

There  is  no  statute  barring  actions  on  a  judgment  obtained  in  another  state;  but  forbear- 
ance for  twenty  years,  if  unexplained  and  unaccounted  for,  will  extinguish  a  judgment  or 
any  other  demand.     1  Gr.  68. 

If  the  statute  commences  running,  it  runs  over  all  subsequent  disabilities  and  intermediate 
^.oq-i  *acts  and  events.  The  death  of  defendant,  and  the  fact  that  there  is  no  administra- 
1  J  tor,  or  that  the  executor  may  not  be  subject  to  a  suit  for  six  months,  does  not  suspend 
the  action  of  the  statute.     2  Gr.  2*88. 

The  rule  that  mutual  accounts  are  not  within  the  statute,  and  that  the  jury  are  to  deter- 
mine whether  there  is  sufficient  evidence  of  an  acknowledgment  to  take  the  case  out  of  the 
statute,   is  equally  applicable  to  accounts  set  off  by  defendant  as  to  those  of  plaintiff. 

2  Hal.  357. 

If  part  of  the  items  of  the  plaintiff's  demand  are  of  more  than  six  years'  standing,  and 
there  is  no  evidence  of  a  new  promise,  they  are  barred  by  the  statute;  and  the  filing  of  a 
set-off  by  defendant,  containing  charges  and  dealings  between  the  parties,  after  a  lapse 
of  several  years,  and  not  connected  with  the  previous  transactions,  will  not  alter  the  case. 
7  Hal.  330. 

To  constitute  mutual  accounts,  so  as  to  prevent  those  accounts  which  are  older  than  six 
years  being  barred,  there  must  be  mutual  dealings  and  reciprocal  demands  within  the  six 
years.  It  is  not  sufficient  that  there  are  items  on  both  sides  of  the  account;  there  must  be 
items  on  both  sides  within  the  six  years.     2  Gr.  545. 

The  statute  of  limitations  does  not  apply  to  cases  of  trust,  but  in  other  matters  the  court 
of  chancery  is  bound  by  its  principles.  The  presumption  of  payment,  arising  from  a  delay 
of  twenty  years,  may  be  repelled  by  circumstances,  as  that  the  party  was  a  near  relation, 
insolvent,  &c.     Sax.  085.     I.  G.  C.  R.  20'.). 

If  the  statute  above  (17)  once  begins  to  run,  its  operation  is  not  suspended  by  any  sub- 
sequent disability.     3  Gr.  347. 

The  statute  may  be  pleaded  in  bar  of  an  action  on  a  promissory  note  given  out  of  this 
state,  both  parties  residing  out  of  it  when  the  note  came  due,  and  notwithstanding  the 
action  was  commenced  within  six  years  after  the  defendant  came  into  this  state.  3  Harr. 
2G2. 

A  party  cannot  take  items  of  his  account  six  years  old  out  of  the  statute  by  giving  a  credit 
the  other  party  does  not  claim.  A  set-off  within  six  years  does  not  waive  the  statute  as  to 
plaintiff's  items  of  more  than  six;  nor  does  proof  of  mutual  dealings  more  than  six  years 
past  avoitt  the  statute.     3  Harr.  266. 

An  action  commenced,  but  not  prosecuted  to  judgment,  is  no  bar  to  the  statute.  3  Harr. 
260 

The  statute  of  limitations  applies  to  actions  of  dower.     1  Harr.  107.     2  H.  C.  It.  613. 

An  action  on  a  bond  must  be  commenced  within  sixteen  years  after  it  is  due;  and  if  a 
payment  is  relied  on,  the  plaintiff  must  prove  that  the  endorsements  were  on  the  instru- 
ment at,   or  recently  after  the   time  they   bear  date,   or  before  the  statute  was  a   bar. 

3  Gr.  289. 

A  partial  payment,  by  one  of  two  joint  obligors,  will  not  take  the  case  out  of  the  statute 
as  against  the  other,  unless  such  payment  be  made  while  their  joint  liability  continues. 
Spen.  276.     1  Zab.  677. 

Where  a  person  acquires  a  good  title  to  a  tract  of  wild  land,  he  is  by  construction  of  law 
in  possession  of  the  whole;  but  where  the  claim  is  by  virtue  of  a  possession  without  any 
deed,  it  is  good  only  so  far  as  the  actual  possession  goes;  a  bona  fide  deed  will  in  general 
extend  the  possession  so  as  to  embrace  all  it  includes,  although  it  may  be  defective  and 
invalid  as  a  title  by  itself.     Spen.  487. 

Twenty  years'  possession  and  maintenance  of  what  would  otherwise  be  a  nuisance  will 
give  a  right.  1  Zab.  469.  In  an  action  for  maintaining  a  nuisance,  the  statute  begins  to 
run  from  the  time  of  the  injury,  and  not  from  the  time  of  doing  the  original  act.  lb.  2 
Zab.  243. 

If  both  parties  reside  out  of  the  state,  during  the  six  years,  the  statute  is  a  bar.  1  Zab. 
714. 

To  take  a  case  out  of  the  statute,  the  promise  within  six  years  must  be  conformable  to, 
and  maintain  the  promise,  as  laid  in  the  declaration.     2  Zab.  409. 

Where  a  claim  is  barred  at  the  testator's  death,  and  the  debts  are  to  be  paid  out  of  the 
real  estate,  the  devisee  may  set.  up  the  statute,  and  no  promise  of  the  executors  will  take 
the  case  out  of  it.  Hut  if  not  barred  at  the  death  of  testator,  the  land  may  be  made  liable 
after  six  years.     2  G.  C.  E.  300. 

The  statute  will  run  against  the  boards  of  proprietors.  What  is  an  adverse  possession. 
1  Dutch.  1. 
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The  non-residence  of  one  joint  debtor,  does  not  bring  the  case  within  the  provision  above, 
14.  B60.  B      1  Dutch.  219. 

The  decision  made  in  1836  (3  Gr.  347,  Den  v.  Richards)  recently  confirmed  by  the  Cir. 
Court  of  U.  S.  in  the  case  of  Den  v.  Moore,  and  t lie  question  of  adverse  possession  con- 
sidered.    9  Anier.  Law  Reg.  25,  (November,  18G0.) 
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1,  6. 
2 

7, 


Asylum,  state  lunatic,  organized, 
Certificate  of  county  clerk,  sent  with 
pauper, 

of  chosen  freeholders  to  be  filed,   78, 

Chancery  may  issue  commission  of  lunacy, 

power  of,  not  abridged, 

Chancellor  may  order  land  sold, 

Chosen  freeholders,  duties  of,  15, 16,  68, 77, 

County  officers  to  provide  clothing,  &c, 

or  township,  to  recover  expenses, 

Fees. 

Guardian,  appointment  and  duty  of, 

when  to  sell  real  estate, 

to  make  deed, 

in  case  of  non-resident, 

to  give  bond, 

when  to  give  additional  security, 

— --  dying,  another  to  be  appointed, 
— —  and  representatives,  to  account, 

10,  11, 

to  report  sale  of  land,  3, 

Investigation  of  case  of  pauper,      44,  70, 

indigent  poor,  45,  70, 

Judge  of  C.  P.  may  send  pauper  to 

asylum, 
Managers  of  asylum,  how  appointed, 

powers  and  duties, 

to  appoint  officers,  &c, 

to  fix  their  salaries, 

may  hold  property, 

may  make  by-laws, 

to  keep  book  of  minutes, 

to  visit  and  inspect  asylum, 

to  give  notice  of  completion  of, 

not  to  receive  compensation, 

when  they  may  discharge  patients, 

Non-resident,  proceedings  in  case  of, 
Officers  exempt  from  jury  duty,  &c, 

salaries,  how  fixed  and  paid,         28, 

to  exhibit  books,  &c,  to  managers, 

Orphans'  court,  when  to  appoint  guardians 

when  to  order  land  sold, 

Overseers  to  furnish  list  of  poor, 
Patients,  how  admitted  to  asylum,  41,  48, 
proportion  admitted  from  each  county 


Patients  when  admitted  by  superinten- 
dent, 

expenses  of,  who  liable  for,     55,  57, 

sent  by  county,  how  paid  for,  56,  58, 

how  discharged,  60, 

clothing  to  be  furnished  on  discharge, 

when  kept  beyond  limited  time, 

Paupers,  proceedings  in  case  of, 

44,  67,  70,  74, 

when  not  to  be  admitted, 

Poor,  when  to  be  sent  to  asylum, 

proceedings  in  case  of, 

45,  70,  71,  74,  77, 

when  time  in  asylum  extended, 

price  for  keeping,  54, 

Persons,  acquitted  of  crime  or  misde- 
meanor, 51, 

in  confinement,  proceedings, 

Prison,  how  discharged  from, 

Proceeds  of  sale,  considered  real  estate,  11, 

how  to  be  applied, 

bow  to  be  invested, 

Proceedings  in  cases  of, 

when  dangerous,  if  at  large, 

Purchases  for  asylum,  how  made, 
Record  of  admissions  to  be  kept, 
Removal  of  patients,  how  paid  for, 
Real  estate,  how  disposed  of, 

when  orphans'  court  may  order  sale, 

chancellor  may  order  sale, 

Repealing  section, 

Salaries  of  officers,  by  whom  fixed, 

how  paid, 

Sheriff,  duty  in  case  of  dangerous, 
Steward  of  asylum,  duties  of, 
Superintendent  of  asylum,  duties  of, 

when  he  may  admit  patients, 

Treasurer  of  asylum,  duties  of, 

may  enforce  payment  of  expenses, 

may  recover  debts  by  suit,  38, 

not  a  resident  officer, 

to  pay  for  county  patients  in  asylum, 

Terms,  certain,  defined,  65, 

When  not  admitted  at  expense  of  county, 
Words,  certain,  repealed, 
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12 
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1 
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81 
28 
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39 
31 
40 
36 
37 
76 
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[See  Drunkards.] 

An  Act  concerning  idiots  and  lunatics.     Revision — Approved  April  16,  1846.     (R.  S.  552.) 

1.  All  cases  of  idiocy  and  lunacy  shall  be  determined  by  an  inquest,  on  a  com- 
mission of  idiocy  or  lunacy,  issued  out  of  the  court  of  chancery  and  returnable 
thereto,  and  the  proceedings  thereon  shall  be  as  heretofore  practised,  and  in 
cases  of  idiocy  or  lunacy  found,  the  chancellor  shall  cause  to  be  transmitted  to 
the  orphans'  court  of  the  county  where  such  idiot  or  lunatic  may  reside,  a  cer- 
tified copy  of  all  proceedings  which  maybe  had  thereon,  which  shall  be  recorded 
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and  filed  in  the  surrogate's  office  of  said  county ;  and  the  said  orphans'  court  is 
hereby  directed  and  required,  on  further  application  for  that  purpose,  to  appoint 
some  fit  and  discreet  person  or  persons  guardiaD  or  guardians  of  such  idiot  or 
lunatic;  and  if  it  shall  so  happen  that  the  orphans'  court  of  said  county  shall 
not  be  then  sitting,  it  shall  and  may  be  lawful  for  any  one  of  the  judges  of  the 
said  orphans'  court,  forthwith  to  call  an  orphans'  court,  to  be  holdeu  at  the  usual 
place  of  holding  said  court,  and  the  said  orphans'  court  so  convened  shall  and  may 
proceed  to  appoint  such  person  or  persons  as  guardian  or  guardians  of  the  said 
*4H  -i  *idiot  or  lunatic,  who  shall  have  the  care  and  safekeeping  of  said  idiot  or 
J  lunatic,  his  or  her  lands,  tenements,  goods  and  chattels,  that  the  said  idiot 
or  lunatic  may  live  and  be  competently  supported  and  maintained  by  and  out  of 
his  or  her  goods,  chattels  and  the  profits  of  his  or  her  lands  and  tenements,  and 
that  no  waste  or  destruction  of  his  or  her  lands  or  tenements  be  done  or  per- 
mitted, and  such  lands  shall  in  no  wise  be  aliened,  saving  that  the  same  be  done 
by  authority  of  this  or  some  other  statute  of  this  state,  but  shall,  upon  the  death 
of  any  such  idiot,  descend  and  go  to  his  or  her  heirs,  and  the  residue  of  the 
goods,  chattels  and  profits  of  said  idiot,  after  payment  of  his  or  her  just  debts, 
shall  go  to  and  be  distributed  according  to  law  among  his  or  her  next  of  kin; 
and  in  case  any  such  lunatic  shall  come  to  his  or  her  right  mind,  that  the  lands 
and  tenements,  with  the  residue  of  the  goods,  chattels  and  profits  of  such  lunatic, 
be  restored  to  him  or  her,  and  in  case  he  or  she  shall  die  in  his  or  her  lunacy, 
such  lands  and  tenements  shall  descend  and  go  to  his  or  her  heirs,  and  the  resi- 
due of  the  goods,  chattels  and  profits,  after  payment  of  his  or  her  just  debts, 
shall  go  to  and  be  distributed  according  to  law  among  such  lunatic's  next  of  kin. 

2.  If  any  such  idiot  or  lunatic  is  justly  indebted  to  any  person  or  persons,  be- 
yond his  or  her  ability  to  pay  the  same  out  of  his  or  her  personal  estate,  or  in 
case  the  personal  estate  of  such  idiot  or  lunatic,  together  with  the  profits  of  his 
or  her  lands  and  tenements,  shall  be  insufficient  for  his  or  her  support  and  com- 
fortable maintenance,  and  that  of  his  or  her  household,  if  any  he  or  she  shall  have, 
it  shall  and  may  be  lawful  for  the  orphans'  court  of  the  county  in  which  the  lands 
and  tenements  of  any  such  idiot  or  lunatic  shall  be  situate,  on  full  investigation 
of  the  situation  and  circumstances  of  the  said  idiot  or  lunatic's  real  and  personal 
estate,  and  of  the  jugt  debts,  owing  by  him  or  her  from  time  to  time,  to  order  the 
guardian  of  such  idiot  or  lunatic  to  sell  so  much  of  the  timber  growing  or  being 
upon  the  lands  of  said  idiot  or  lunatic,  or  such  parts  of  the  said  idiot  or  lunatic's 
lands,  tenements,  hereditaments  and  real  estate,  as  the  said  court  shall  direct  and 
judge  sufficient  to  pay  his  or  her  just  debts,  and  proper  and  necessary  for  his  or 
her  support  and  maintenance,  and  for  the  support  of  his  or  her  household,  if  any 
he  or  she  have. 

3.  After  the  lands,  tenements  and  real  estate  of  such  idiot  or  lunatic  so  ordered 
to  be  sold,  shall  be  sold,  the  said  guardian  or  guardians  shall  make  report  in 
writing,  of  all  proceedings  thereon,  to  the  next  orphans'  court  after  such  sale. 

4.  The  said  guardian  or  guardians  shall  make  a  deed  to  the  purchaser  or  pur- 
chasers, for  the  lands,  tenements,  hereditaments  and  real  estate  so  sold,  which 
deed  shall  set  forth  the  said  order  at  large  and  shall  vest  in  the  purchaser  or  pur- 
chasers, as  good  and  perfect  an  estate  in  the  premises  so  sold,  as  the  said  idiot 
or  lunatic  shall  be  seized  of  or  entitled  to  at  the  time  of  making  said  order  by 
the  court. 

5.  Where  any  person  residing  out  of  this  state  hath  been  or  shall  be  duly  found 
or  proved  to  be  an  idiot  or  lunatic,  according  to  the  laws  of  the  state,  territory, 
nation  or  kingdom,  where  such  idiot  or  lunatic  shall  reside,  it  shall  and  may  be 
lawful  for  the  orphans'  court  of  any  county  in  this  state,  in  which  any  property  or 
estate  of  such  idiot  or  lunatic  may  be  found  or  situate,  upon  application  made  to 
them  for  that  purpose,  and  upon  exhibiting  to  the  said  court,  and  filing  in  the 
surrogate's  office  of  such  county  an  exemplified  copy  of  the  proceedings  upon 
such  inquest  or  finding  of  idiocy  or  lunacy,  to  make  an  order,  that  cause  be 
shown  before  them  at  a  certain  time  and  place  therein  to  be  expressed,  not  less 
than  thirty  days,  nor  more  than  six  months  from  the  time  of  making  such  order, 
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why  a  guardian  should  not  be  appointed  for  the  said  idiot  or  lunatic;  which 
order  shall  be  served  or  published  in  such  manner  as  the  said  orphans'  court 
shall  direct. 

6.  The  said  orphans'  court,  at  the  time  and  place  mentioned  in  the  said  order, 
or  at  such  other  time  and  place  as  they  may  then  appoint,  shall  hear  and  examine 
the  allegations  and  proofs  of  the  party  making  such  application,  and  of  other 
persons  interested,  if  any  shall  apply  to  be  heard  ;  and  if  the  court  upon  exami- 
nation, shall  be  of  opinion  that  letters  of  guardianship  for  the  said  idiot  or  lunatic 
*ought  to  be  issued,  then  the  said  court  shall  appoint  such  person  or  per-  r+  .  .„ 
sons  as  they  may  approve,  guardian  or  guardians  of  the  said  idiot  or  ■- 
lunatic. 

7.  Every  person  appointed  guardian  as  aforesaid  shall,  before  he  enters  upon 
the  duties  of  his  appointment,  enter  into  bond  to  the  ordinary  of  this  state,  and 
his  successors  in  office,  with  two  or  more  sureties,  being  freeholders,  approved  of 
by  the  orphans'  court,  in  such  sum  as  said  court  shall  order  and  direct,  condi- 
tioned that  the  said  guardian  shall  well  and  truly  take  care  of  the  person  and 
estate  of  said  idiot  or  lunatic,  and  of  all  writings  and  evidences  touching  his  or 
her  lands,  and  render  the  same  to  such  person  or  persons  as  by  law  are  or  may 
be  entitled  to  receive  the  same,  and  render  a  just  and  true  account  of  the  rents, 
issues  and  profits  of  the  real  estate  of  the  said  idiot  or  lunatic,  and  if  any  part 
should  be  ordered  to  be  sold,  that  he  or  she  will  render  a  just  and  true  account 
of  the  money  arising  on  the  sale  thereof,  and  in  the  meantime  improve  the  said 
lands  and  tenements  to  the  best  advantage,  and  that  he  or  she  commit  no  waste 
or  destruction  thereof  or  thereon,  and  also,  that  he  or  she  will  render  a  true 
account  of  the  expenditures  and  disbursements  of  the  goods,  chattels  and  per- 
sonal estate  of  said  idiot,  or  lunatic,  that  shall  come  to  his  or  her  hands. 

8.  The  orphans'  court,  when  they  shall  know,  or  have  cause  to  suspect  that 
the  sureties  of  a  guardian  of  any  idiot  or  lunatic,  or  any  of  them,  are  or  is  fail- 
ing, or  in  dubious  circumstances,  may  require  said  guardian  to  give  additional 
surety  or  sureties,  and  if  he  or  she  refuse  or  neglect  so  to  do,  may  displace  him 
or  her,  and  on  application,  appoint  another  person  guardian  to  said  idiot  or 
lunatic. 

9.  In  case  of  the  death  of  any  guardian  of  any  idiot  or  lunatic  appointed 
under  this  act,  it  shall  be  lawful  for  such  orphans'  court  forthwith  to  appoint 
another  guardian  for  such  idiot  or  lunatic,  if  said  court  be  then  sitting;  and  if 
the  said  orphans'  court  be  not  then  sitting,  it  may  be  lawful  for  any  one  of  the 
judges  of  said  court  to  call  a  special  orphans'  court  for  that  purpose,  in  the  man- 
ner directed  in  the  first  section  of  this  act. 

10.  Whenever  a  new  guardian  is  appointed  as  aforesaid,  upon  the  death  of  a 
former  guardian  of  any  idiot  or  lunatic,  the  executor  or  executors,  administrator 
or  administrators  of  every  such  deceased  guardian,  shall  account  to  such  new 
guardian  for  all  property  of  such  idiot  or  lunatic  in  their  possession  or  under 
their  control,  or,  if  required,  shall  account  for  the  same  before  the  said  orphans' 
court,  upon  a  citation  issued  for  that  purpose,  at  the  instance  of  such  new 
guardian. 

11.  It  shall  be  the  duty  of  every  guardian  of  any  idiot  or  lunatic,  once  in  three 
years,  and  oftener  in  case  the  orphans'  court  shall  so  order  and  direct,  to  render 
to  the  orphans'  court,  from  whom  he  or  she  received  his  or  her  appointment  as 
guardian,  a  true  account  of  his  or  her  administration  of  the  estate  of  the  said 
idiot  or  lunatic,  and  he  or  she  may  be  cited  by  the  said  court  to  do  the  same,  on 
the  application  of  any  one  of  the  heirs  or  next  of  kin,  to  the  said  idiot  or  lunatic ; 
and  on  the  death  of  any  such  idiot  or  lunatic,  or  the  coming  of  sane  mind  of  any 
lunatic,  the  guardian  of  such  idiot  or  lunatic  may  be  compelled  to  render  an  ac- 
count of  his  or  her  administration  of  the  estate  of  such  idiot  or  lunatic,  to  the 
orphans'  court,  in  the  same  manner  as  executors  and  administrators  are  compelled 
by  law  to  render  an  account  of  the  administration  of  the  estate  of  testators  and 
intestates  ;  and  in  case  of  the  death  of  any  idiot  or  lunatic,  when  the  lands,  tene- 
ments, hereditaments  or  real  estate,  or  any  part  thereof,  hath  been  sold  by  order 


418  LUNATICS. 

of  the  orphans'  court,  and  at  his  or  her  death,  personal  estate  shall  remain  in  the 
hands  of  the  guardian,  more  than  sufficient  to  pay  the  just  debts  of  such  idiot  or 
lunatic,  so  much  thereof  as  shall  be  equal  in  value  to  the  real  estate  so  sold,  shall 
be  deemed  and  taken  to  be  real  estate,  and  go  to  the  heirs  of  the  deceased,  the 
personal  estate,  and  the  rents,  issues  and  proflts  of  the  real  estate,  being  the  fund 
first  to  be  applied  to  the  support  and  maintenance  of  the  idiot  or  lunatic. 

12.  No  idiot  or  lunatic,  during  the  time  of  his  or  her  lunacy,  shall  be  or  stand 
committed  or  detained  in  prison  for  want  of  bail,  or  his  or  her  body  taken  in 
execution,  in  any  civil  action  or  in  any  action  for  a  penalty;  and  in  case  any 
idiot  or  lunatic  shall  be  arrested  and  detained  in  custody,  in  any  civil  suit,  con- 
„...„-!  trary  to  the  *true  intent  and  meaning  of  this  act,  he  or  she  shall  be  dis- 

J  charged,  on  motion,  by  the  court  out  of  which  the  process  issued,  on  which 
he  or  she  is  so  held  in  custody,  or  upon  a  writ  of  habeas  corpus  issuing  out  of 
the  court  of  chancery  or  the  supreme  court,  and  allowed  by  the  chancellor,  or 
one  of  the  justices  of  the  supreme  court,  returnable  forthwith,  before  the  chan- 
cellor, or  any  one  of  the  justices  of  the  supreme  court, 

13.  It  shall  and  may  be  lawful  for  any  two  justices  of  the  peace  of  the  county 
in  which  any  lunatic  furiously  mad  or  dangerous  to  be  permitted  to  go  at  large, 
shall  be  found,  by  warrant  under  their  hands  and  seals,  directed  to  the  overseer 
or  overseers  of  the  poor  of  the  city  or  township  in  which  such  lunatic  or  mad 
person  may  be  found,  to  cause  such  person  to  be  apprehended,  and  kept  safely 
locked  up  and  chained,  if  necessary,  in  some  secure  place,  within  such  city  or 
township,  or  within  the  county  in  which  said  city  or  township  shall  be  situate, 
as  such  justices  shall,  by  their  warrant,  direct  and  appoint,  in  case  the  last  legal 
settlement  shall  be  in  a  city  or  township  in  the  said  county;  but  in  case  the 
last  legal  settlement  of  such  lunatic  or  mad  person  shall  not  be  in  any  city  or 
township  within  the  county  where  such  person  shall  be  found,  then  such  person 
shall  be  sent  to  the  place  of  his  or  her  last  legal  settlement,  in  the  manner 
directed  in  and  by  the  laws  relating  to  the  poor,  and  shall  be  locked  up  and 
chained,  if  necessary,  in  some  secure  place,  by  warrant  from  two  justices  of 
the  peace  of  the  county,  to  which  such  person  shall  be  sent  in  manner  afore- 
said ;  and  in  case  the  last  legal  place  of  settlement  is  not  known,  or  cannot  at 
the  time  be  ascertained,  it  shall  and  may  be  lawful  for  any  two  justices  of  the 
peace  in  and  for  said  county,  by  warrant  under  their  hands  and  seals,  directed  to 
some  one  or  more  of  the  constables  or  overseers  of  the  poor  of  the  city  or  town- 
ship within  such  county,  to  cause  such  person  to  be  apprehended  and  conveyed 
to  any  place  provided  in  said  couuty  for  the  reception  of  maniacs  or  lunatic  per- 
sons ;  and  in  case  no  such  place  be  provided  in  such  county,  to  be  conveyed  to 
the  jail  of  said  county  for  safe  keeping ;  and  it  shall  be  the  duty  of  the  sheriff 
of  such  county,  and  he  is  hereby  required  to  receive  into  his  custody  such  lunatic 
or  mad  person,  and  safely  to  keep  him  or  her  until  the  last  legal  place  of  his  or 
her  settlement  shall  be  ascertained ;  and  in  case  no  such  settlement  can  be  dis- 
covered, then  until  some  order  on  the  subject  shall  be  taken  by  the  court  of  com- 
mon pleas,  whose  duty  it  shall  be  to  decide  thereon,  and  the  reasonable  charges 
for  apprehending,  maintaining,  keeping  and  removing  such  person,  shall  be 
made  and  levied  of  the  goods  and  chattels  of  such  person,  by  warraut  of  dis- 
tress, from  two  justices  of  the  peace  of  the  county  where  such  goods  and  chat- 
tels may  be  found  ;  but  in  case  sufficient  goods  and  chattels  of  such  lunatic  or 
mad  person  cannot  be  found,  the  charges  aforesaid  shall  be  paid  and  satisfied  by 
the  overseers  of  the  poor  of  the  city  or  township  in  which  such  person  shall  be 
legally  settled,  in  the  manner  in  and  by  the  poor  laws  directed  for  maintenance  and 
support  of  the  poor;  and  in  case  the  last  legal  settlement  is  not  known  or  cannot 
at  the  time  be  ascertained,  the  said  charges  and  expenses  shall  be  paid  and  satis- 
fied by  the  county  wherein  such  person  shall  have  been  apprehended  :  Provided, 
that  if  the  last  legal  place  of  settlement  of  such  lunatic  or  mad  person  shall  be 
discovered  and  ascertained,  then  and  in  that  case,  the  charges  and  expenses 
aforesaid  shall  be  reimbursed  to  the  county  where  such  expenses  may  have  oc- 
curred, by  the  city  or  township  where  such  settlement  may  be  :  And  provided 
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always,  that  this  section,  or  anything  therein  contained,  shall  not  extend  to,  or 
be  construed  to  restrain  or  abridge  the  power  or  authority  of  the  chancellor, 
orphans'  court  or  guardian,  touching  and  concerning  such  lunatic  or  mad  per- 
son, nor  to  prevent  any  of  the  friends  or  relations  of  such  person  from  taking 
him  or  her  under  their  own  protection,  so  long  as  such  friends  and  relations 
shall  take  care  of  and  safe  keep  him  or  her. 

14.  It  shall  be  the  duty  of  the  overseers  of  the. poor  of  the  several  townships 
in  each  and  every  county  in  this  state,  to  make  out  and  furnish  to  the  board  of 
chosen  freeholders  of  the  county  in  which  said  townships  are  situated,  a  list  of 
all  the  poor  lunatics  and  idiots  within  the  bounds  of  their  townships,  stating  the 
age  of  such  lunatics  or  idiots,  when  such  lunacy  commenced,  what  means  (if 
any)  they  have  *for  support,  with  all  other  facts  connected  with  each  r^,,. 
case,  calculated  to  give  information  of  their  actual  state  and  condition.     L 

15.  The  said  board  of  chosen  freeholders  shall,  at  their  annual  meeting,  cause 
an  examination  to  be  made  into  the  condition  and  circumstances  of  such  idiots 
and  lunatics  ;  and  if  it  shall  appear  to  them  that  there  is  reasonable  ground  to 
believe  that  any  of  such  persons  can  be  restored  to  their  right  mind,  it  shall  be 
their  duty  to  cause  such  persons,  under  a  warrant,  signed  by  the  director  of  the 
board,  to  be  taken  to  a  lunatic  asylum  in  one  of  the  adjoining  states  of  New 
York  or  Pennsylvania,  and  there  supported  at  the  expense  of  such  county,  for 
such  time  as  they  may  deem  necessary  and  expedient  for  a  fair  trial  to  recover 
such  person  :  Provided,  they  can  be  maintained  at  such  asylum  at  the  same 
rates  at  which  they  respectively  maintain  the  pauper  lunatics  of  the  several 
states  in  which  they  are  situated  :  And  provided  further,  that  the  use  of  asy- 
lums iu  other  states  shall  be  continued  only  until  an  asylum  in  this  state  shall  be 
completed  and  ready  for  the  reception  of  idiots  and  lunatics. 

1G.  It  shall  and  may  be  lawful  for  such  board  of  chosen  freeholders  to  appoint 
a  committee  of  said  board  to  act  in  the  intervals  between  the  fixed  and  general 
meetings,  if  they  shall  deem  it  expedient  so  to  do,  of  such  number  and  with 
such  powers  as  they  shall  deem  proper. 

Supplement.     Approved  February  26,  1852.     (Pam.  91.) 

IT.  Sec.  1.  Whenever  any  idiot  or  lunatic  shall  be  seized  of  any  lands  or  real 
estate,  and  it  shall  be  represented  to  the  chancellor,  on  behalf  of  such  idiot  or 
lunatic,  by  his  or  her  guardian  or  guardians,  duly  appointed  in  the  manner  pre- 
scribed in  the  act  to  which  this  is  a  supplement,  that  his  or  her  interest  requires 
that  the  said  lands  should  be  sold  or  disposed  of,  the  chancellor  may  proceed  in 
a  summary  manner,  by  reference  to  a  master,  to  inquire  into  the  merits  of  such 
application  ;  and  whenever  and  as  often  as  it  shall  satisfactorily  appear  to  the 
court  that  the  interest  of  such  idiot  or  lunatic  requires,  or  will  be  substantially 
promoted  by  a  sale  of  his  or  her  lands  or  real  estate,  or  of  any  part  or  parts 
thereof,  the  chancellor  may  order  and  direct  the  guardian  or  guardians  of  such 
idiot  or  lunatic  to  sell  and  dispose  of  the  whole  or  any  part  or  parts  of  such 
lands  or  real  estate  at  public  auction,  to  the  highest  bidder,  in  such  manner  and 
with  such  restrictions  as  shall  be  deemed  expedient :  Provided  however,  that 
nothing  in  this  act  coutained  shall  authorize  the  sale  of  any  lands  or  real  estate 
contrary  to  the  provisions  of  any  last  will  or  testament,  or  of  any  conveyance, 
by  which  the  same  were  devised  or  granted  to  such  idiot  or  lunatic. 

18.  Sec.  2.  The  guardian  or  guardians  who  maybe  ordered  to  sell  any  lands 
or  real  estate  as  aforesaid,  shall,  after  making  such  sale,  report  the  same  in 
writing,  under  oath  or  affirmation,  to  the  chancellor,  either  in  term  or  vacation  ; 
and  if  the  chancellor  shall  approve  such  sale,  he  shall  confirm  the  same  as  valid 
and  effectual  in  law,  and  shall  direct  the  said  guardian  or  guardians  to  execute 
good  and  sufficient  conveyance  in  the  law  to  the  purchaser  or  purchasers  for  the 
lands  and  real  estate  so  sold  ;  which  said  conveyances,  duly  executed  as  afore- 
said, shall  vest  in  the  purchaser  or  purchasers  as  good  and  perfect  an  estate  in 
the  premises  so  sold  as  the  said  idiot  or  lunatic  shall  be  seized  of  or  entitled  to 
at  the  time  of  making  said  order  by  the  chancellor. 


480  LUNATICS. 

19.  Sec.  3.  No  sale  of  any  real  estate,  made  pursuant  to  or  by  virtue  of  the 
provisions  of  this  act,  shall  give  to  any  person  any  other  or  greater  interest  in 
the  proceeds  of  such  sale  than  he  or  she  had,  or  would  have  had,  in  the  lands, 
provided  the  same  had  not  been  sold;  but  the  said  proceeds  shall  be  considered, 
relative  to  the  statutes  of  descents  and  distribution,  and  for  every  other  purpose, 
as  real  estate  of  the  same  nature  as  the  property  sold. 

20.  Sec.  4.  Every  guardian  who  may  be  ordered  to  sell  any  lands  or  real 
estate  as  aforesaid,  shall,  before  or  at  the  time  of  making  the  report  of  such 
sale,  enter  into  bond  to  the  ordinary  of  this  state  and  his  successors,  with  such 
security  as  the  chancellor  shall  deem  to  be  sufficient,  and  shall  so  adjudge  and 
approve,  in  the  order  confirming  said  sale,  conditioned  for  the  faithful  discharge 
#       ..  of  the  trust  ^committed  to  such  guardian,  which  bond  shall  be  filed  in 

J  the  office  of  the  clerk  of  chancery ;  and  in  case  the  same  shall  become 
forfeited,  it  shall  and  may  be  lawful  for  the  chancellor  to  order  the  same  to  be 
prosecuted  in  any  court  of  record,  at  the  request  of  any  person  aggrieved  by 
such  forfeiture. 

21.  Sec.  5.  The  moneys  arising  from  any  sale  made  in  pursuance  of  this  act, 
after  payment  of  the  costs  and  expenses  incident  thereto,  shall  be  put  out  at 
interest  on  good  and  sufficient  security  of  unencumbered  real  estate,  or,  if  the 
chancellor  shall  so  direct,  in  public  stock  of  the  United  States  or  of  this  state, 
and  in  no  other  way  whatever. 

22.  Sec.  6.  It  shall  be  the  duty  of  every  such  guardian  to  render  to  the 
orphans'  court  from  whom  he  received  his  appointment  as  guardian,  a  true  ac- 
count of  the  administration  of  the  proceeds  of  the  sale  of  any  real  estate  ordered 
to  be  sold  as  aforesaid,  at  the  times  and  in  the  manner  such  guardians  are 
directed  to  account  in  and  by  the  eleventh  section  of  the  act  to  which  this  is  a 
supplement. 

A  further  Supplement.     Approved  March  17,  1854.     (Pam.  517.) 

23.  Sec.  1.  Whenever  a  guardian  or  guardians  of  any  idiot  or  lunatic  shall 
have  sold  heretofore,  or  shall  hereafter  sell,  any  lands  or  real  estate  pursuant 
to  "A  supplement  to  an  act  entitled  'An  act  concerning  idiots  and  lunatics,'" 
approved  February  twenty-sixth,  eighteen  hundred  and  fifty-two,  and  it  shall 
become  necessary  to  apply  any  of  the  proceeds  of  such  sale  (other  than  the 
interest  thereof)  to  the  support  of  such  idiot  or  lunatic,  it  shall  be  lawful  for  the 
said  guardian  or  guardians,  by  petition  in  writing,  setting  forth  the  facts  show- 
ing such  necessity,  and  verified  by  the  oath  of  such  guardian  or  guardians,  to 
apply  to  the  orphans'  court  of  the  county  in  which  such  guardian  or  guardians 
reside,  which  court  is  hereby  authorized  and  empowered,  on  due  proof  being 
made  before  them  in  addition  to  the  oath  of  such  guardian  or  guardians,  to  their 
satisfaction,  that  it  is  necessary  and  proper  to  appropriate  a  portion  of  the  prin- 
cipal of  said  proceeds  to  the  support  of  such  idiot  or  lunatic,  to  order  and  direct 
the  said  guardian  or  guardians  to  appropriate  so  much  thereof  as  shall  be  neces- 
sary for  such  support  from  time  to  time,  and  to  defray  the  expenses  of  said  appli- 
cation, specifying  in  their  order  the  amount  per  year,  which  said  guardian  or 
guardians  may  appropriate  as  aforesaid ;  and  also,  what  amount  he  shall  be 
allowed  to  appropriate  thereof  to  defray  the  expenses  of  said  application. 

24.  Sec.  2.  The  same  fees  shall  be  allowed  to  said  orphans'  court  on  such 
application  as  are  now  allowed  by  law  in  similar  cases ;  and  that  such  guardian 
or  guardians  shall  be  allowed  by  said  court  such  reasonable  costs  and  expenses 
of  making  such  application,  as  said  guardian  or  guardians  shall  have  actually 
incurred  ;  the  items  of  which  shall  be  stated  by  said  guardian  or  guardians,  in 
writing,  and  verified  by  oath,  to  said  court,  and  filed  therein. 

An  Act  to  provide  for  the  organization  of  the  State  Lunatic  Asylum,  and  for  the  care  and 
maintenance  of  the  insane.     Approved  February  23,  1847.     (Pam.  18.) 

25.  Sec.  1.  Ten  persons,  who  are  named,  are  appointed  managers,  two  go  out 
of  office  every  year;  and  they  shall  hold  their  offices  until  others  are  appointed 


LUNATICS.  481 

in  their  stead,  subject  to  being  removed  by  the  supreme  court,  at  any  time,  upon 
the  recommendation  of  the  governor;  their  successors  shall  be  appointed  by  the 
supreme  court,  at  the  January  term,  and  shall  hold  their  offices  for  five  years  and 
until  others  are  appointed  in  their  stead,  and  subject  to  be  removed  in  the  manner 
aforesaid  ;  the  supreme  court,  at,  any  term,  may  fill  vacancies  in  the  board,  but 
the  person  appointed  to  fill  a  vacancy  shall  only  serve  under  such  appointment 
for  the  unexpired  time  of  the  person  whose  place  he  is  to  supply. 

26.  Sec.  2.  The  government  of  the  State  Lunatic  Asylum  shall  be  vested  in 
the  said  board  of  managers,  five  of  whom,  at  least,  shall  reside  within  twelve 
miles  of  said  asylum  :  they  shall  have  the  general  direction  and  control  of  all  the 
property  and  concerns  of  the  institution,  not  otherwise  provided  for  by  law,  and 
shall  take  charge  of  its  general  interests,  and  see  that  its  design  be  carried  into 
effect,  and  everything  done  faithfully  according  to  the  requirements  of  the  legis- 
lature and  *the  by-laws,  rules,  and  regulations  of  the  asylum  (and  to  this  r-^  .  .„ 
end  they  shall  confer,  counsel,  advise,  and  co-operate  with  the  commis-  L 
sioners  appointed  to  erect  said  asylum,  whenever  and  as  often  as  occasion  may 
require)  ;  and  the  first  meeting  of  the  said  board  of  managers  shall  be  held  in 
the  city  of  Trenton,  on  Tuesday,  the  sixth  clay  of  April  next. 

27.  Sec.  3.  Whenever  the  proper  time  shall  arrive,  the  said  board  of  mana- 
gers shall  provide  the  necessary  stock,  furniture,  and  property  for  the  conduct- 
ing of  said  asylum,  and  appoint  a  superintendent,  who  shall  be  a  well  educated 
physician,  and  a  treasurer,  who  shall  give  bonds  for  the  faithful  performance  of 
his  trust,  in  such  sum  and  with  such  sureties  as  the  said  managers  shall  ap- 
prove; they  shall  also,  on  the  nomination  of  the  superintendent,  appoint  a 
steward,  who  shall  give  bonds  for  the  faithful  performance  of  his  trust,  in  such 
sum  and  with  such  sureties  as  the  managers  shall  approve  :  they  shall  also,  on 
the  nomination  of  the  superintendent,  appoint  an  assistant  physician  and  a  matron, 
all  of  whom  shall  constantly  reside  in  the  asylum,  and  be  designated  the  resident 
officers  thereof. 

28.  Sec.  4.  The  managers  shall,  from  time  to  time,  determine  the  annual  sala- 
ries and  allowances  of  the  resident  officers  of  the  asylum,  subject  to  the  approval 
of  the  governor  of  the  state ;  and  such  salaries  shall  not  exceed,  in  the  aggre- 
gate, five  thousand  dollars  in  any  one  year. 

29.  Sec.  5.  The  managers  may  take  and  hold  in  trust  for  the  state  any  grant 
or  devise  of  land,  or  any  donation  or  bequest  of  money  or  other  personal  pro- 
perty, to  be  applied  to  the  maintenance  of  insane  persons  or  the  general  use  of 
the  asylum. 

30.  Sec.  6.  Said  managers  are  hereby  authorized  and  empowered  to  establish 
such  by-laws  as  they  may  deem  necessary  and  expedient  for  regulating  the  ap- 
pointment and  duties  of  officers,  attendants,  and  assistants ;  for  fixing  the  con- 
ditions of  admission,  support,  and  discharge  of  patients,  and  for  conducting,  in 
a  proper  manner,  the  affairs  and  business  of  the  institution ;  to  ordain  and 
enforce  a  suitable  system  of  rules  and  regulations  for  the  internal  government, 
discipline,  and  management  of  the  asylum. 

31.  Sec.  7.  The  superintendent  shall  be  the  chief  executive  officer  of  the  asy- 
lum :  he  shall  have  the  general  superintendence  of  the  buildings,  grounds,  and 
farm,  with  their  furniture,  fixtures,  and  stock,  and  the  direction  and  control  of 
all  persons  therein,  subject  to  the  laws  and  regulations  established  by  the  mana- 
gers :  he  shall  daily  ascertain  the  condition  of  the  patients,  and  prescribe  their 
treatment,  in  the  manner  prescribed  in  the  by-laws :  he  shall  appoint,  with  the 
approval  of  the  managers,  so  many  assistants  and  attendants  as  he  may  think 
proper  and  necessary  for  the  economical  and  efficient  performance  of  the  busi- 
ness of  the  asylum,  and  to  prescribe  their  several  duties  and  places,  and  to  fix, 
with  the  managers'  approval,  their  compensation,  and  to  discharge  any  of  them 
at  his  sole  discretion  ;  but  in  every  case  of  discharge,  he  shall  forthwith  record 
the  same,  with  the  reasons,  under  an  appropriate  head,  in  one  of  the  books  of 
the  asylum  :  he  shall  also  have  power  to  suspend,  until  the  next  monthly  meet- 
ing of  the  managers,  for  good  and  sufficient  cause,  a  resident  officer  ;  but  in  such 

31 
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case  he  shall  give  written  notice  of  the  fact,  with  its  causes  and  circumstances, 
to  one  of  the  managers,  whose  duty  thereupon  shall  be  to  call  a  special  meeting 
of  the  board,  to  provide  for  the  exigency  :  he  shall  also,  from  time  to  time,  give 
such  orders  and  instructions  as  he  may  judge  best  calculated  to  ensure  good 
conduct,  fidelity,  and  economy  in  every  department  of  labor  and  expense  ;  and 
he  is  authorized  and  enjoined  to  maintain  salutary  discipline  among  all  who  are 
employed  by  the  institution,  and  to  enforce  strict  compliance  with  such  instruc- 
tions, and  uniform  obedience  to  all  the  rules  and  regulations  of  the  asylum  :  he 
shall  cause  full  and  fair  accounts  and  records  of  all  his  doings,  and  of  the  entire 
business  and  operations  of  the  institution,  to  be  kept  regularly,  from  day  to  clay, 
in  books  provided  for  that  purpose,  in  the  manner  and  to  the  extent  prescribed 
in  the  by-laws  ;  and  he  shall  see  that  all  such  accounts  and  records  are  fully 
made  up  to  the  last  day  of  December  in  each  year,  and  that  the  principal  facts 
and  results,  with  his  report  thereon,  be  presented  to  the  managers  immediately 
thereafter  :  the  assistant  physician  shall  perform  his  duties,  and  be  subject  to 
the  responsibility  of  the  superintendent,  in  his  sickness  or  absence. 

32.  Sec.  8.  The  resident  officers  of  the  asylum,  and  all  attendants  and  assistants 
*a.±*j1  *actually  employed  therein,  during  the  time  of  such  employment,  shall  be 

-*  exempt  from  serving  on  juries,  and,  in  time  of  peace,  from  all  service  in 
the  militia;  and  the  certificate  of  the  superintendent  shall  be  evidence  of  the 
fact  of  such  employment. 

33.  Sec.  9.  The  board  of  managers  shall  keep,  in  a  bound  book  to  be  pro- 
vided for  that  purpose,  a  fair  and  full  record  of  all  their  doings ;  which  shall  be 
open  at  all  times  to  the  inspection  of  the  governor  of  the  state,  and  all  persons 
whom  he  or  either  house  of  the  legislature  may  appoint  to  examine  the  same. 

34.  Sec.  10.  The  managers  shall  maintain  an  effective  inspection  of  the  asylum, 
for  which  purpose  one  of  them,  or  more,  shall  visit  it  at  least  once  in  every  week; 
two  or  more,  at  least  once  in  every  month ;  a  majority  at  least  once  in  every 
three  months;  and  the  whole  board  once  a  year,  at  the  times  and  in  the  manner 
prescribed  in  the  by-laws;  in  a  book  to  be  kept  for  that  purpose,  the  visiting 
manager  or  managers  shall  note  the  date  of  each  visit,  the  condition  of  the 
patients,  with  remarks  of  commendation  or  censure,  and  all  the  managers  present 
shall  sign  the  same ;  the  general  result  of  these  inspections,  with  suitable  hints, 
shall  be  inserted  in  an  annual  report,  detailing  the  past  year's  operations  and 
actual  state  of  the  asylum ;  which  the  managers  shall  make  to  the  governor,  on 
or  before  the  fifth  day  of  January  in  each  year,  to  be  by  him  presented  to  the 
legislature,  accompanied  with  an  annual  report  of  the  superintendent  and 
treasurer. 

35.  Sec.  11.  It  shall  be  the  duty  of  the  resident  officers  to  admit  any  of  the 
managers  into  every  part  of  the  asylum,  and  to  exhibit  to  him  or  them,  on  demand, 
all  books,  papers,  accounts,  and  writings  belonging  to  the  institution,  or  pertain- 
ing to  its  business,  management,  discipline  or  government;  also,  to  furnish 
copies,  abstracts,  and  reports,  whenever  required  by  the  managers. 

36.  Sec.  12.  The  treasurer  shall  have  the  custody  of  all  moneys,  bonds,  notes, 
mortgages,  and  other  securities  and  obligations  belonging  to  the  asylum:  he 
shall  open  an  account  at  one  or  more  banks,  to  be  approved  by  the  managers,  in 
his  own  name,  as  treasurer  of  the  asylum,  and  he  shall  deposit  therein  all  moneys, 
immediately  on  receipt  thereof,  and  shall  draw  for  the  same  only  for  the  uses  of 
the  asylum,  and  in  the  manner  prescribed  in  the  by-laws,  upon  the  written  order 
of  the  steward,  specifying  the  object  of  the  payment:  he  shall  keep  full  and 
accurate  accounts  of  receipts  and  payments,  in  the  manner  directed  in  the  by-laws, 
and  such  other  accounts  as  the  managers  shall  prescribe  :  he  shall  balance  all  the 
accounts  on  his  books  annually,  on  the  last  Monday  of  December,  and  make  a 
statement  of  the  balances  thereon,  and  an  abstract  of  the  receipts  and  payments 
of  the  past  year ;  which  he  shall,  within  two  days  thereafter,  deliver  to  the  audit- 
ing committee  of  the  managers,  who  shall  compare  the  same  with  his  books  and 
vouchers,  and  verify  the  results  by  a  further  comparison  with  the  books  of  the 
steward,  and  certify  the  correctness  thereof,  within  the  next  three  days,  to  the 
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managers:  he  shall,  further,  render  a  quarterly  statement  of  his  receipts  and 
payments,  on  the  first  Monday  of  April,  July,  and  October,  in  each  year,  to  the 
auditing  committee,  who  shall  compare  aud  verify  the  same  as  aforesaid,  and 
report  the  results  thereof,  duly  certified,  to  the  managers,  who  shall  cause  the 
same  to  be  recorded  in  one  of  the  books  of  the  asylum  :  he  shall,  further,  render 
an  account  of  the  state  of  his  books,  and  of  the  funds  and  other  property  in  his 
custody,  whenever  required  so  to  do  by  the  managers.  ■ 

.".7.  Sec.  13.  The  treasurer  of  the  State  Lunatic  Asylum  shall  be  vested  with 
the  same  powers,  rights,  and  authority  which  are  now  given  by  law  to  the  over- 
seers of  the  poor  in  any  township  or  city  of  the  state,  so  far  as  may  be  necessary 
for  the  indemnity  and  benefit  of  the  asylum,  and  for  the  purpose  of  compelling  a 
relative,  or  committee,  or  guardian,  to  defray  the  expenses  of  a  lunatic's  support 
in  the  asylum,  and  reimburse  actual  disbursements  for  his  necessary  clothing  and 
travelling  expenses,  according  to  the  by-laws  of  the  institution;  also,  for  the 
purpose  of  coercing  the  payment  of  similar  charges,  when  due  from  any  town- 
ship, city,  or  county  that  is  liable  for  the  support  of  any  lunatic  in  said  asylum. 

38.  Sec.  14.  Said  treasurer  shall  also  have  authority  to  recover,  for  the  use 
of  the  asylum,  any  and  all  sums  which  may  be  due  upon  any  note  or  bond  in  his 
*hands  belonging  to  the  asylum ;  also,  any  and  all  sums  which  may  be  r*, , q 
charged  and  due,  according  to  the  by-laws  of  the  asylum,  for  the  support  >- 

of  any  patient  therein,  or  who  may  have  beeu  therein,  or  for  actual  disbursements 
made  in  his  behalf  for  necessary  clothing  and  travelling  expenses,  in  an  action 
to  be  brought  in  said  treasurer's  name,  as  treasurer  of  the  State  Lunatic  Asylum, 
and  which  shall  not  abate,  by  his  death  or  removal,  against  the  individual,  town- 
ship, city,  or  county  legally  liable  for  the  maintenance  of  said  patient,  and  having 
neglected  to  pay  the  same,  when  demanded  by  the  treasurer,  in  which  action  the 
declaration  may  be  in  a  general  indebitatus  assumpsit,  and  judgment  shall  be 
rendered  for  such  sum  as  shall  be  found  due,  with  interest  from  the  time  of  the 
demand  made  as  aforesaid ;  said  treasurer  may  also,  upon  the  receipt  of  the  money 
due  upon  any  mortgage  in  his  hands  belonging  to  the  asylum,  execute  a  release, 
and  acknowledge  full  satisfaction  thereof,  so  that  the  same  may  be  discharged  of 
record. 

39.  Sec.  15.  The  steward  shall,  under  the  direction  of  the  superintendent, 
make  all  purchases  for  the  asylum,  and  preserve  the  original  bills  and  receipts 
thereof,  and  keep  full  and  accurate  accouuts  of  the  same,  and  copies  of  all  orders 
drawn  by  himself  upon  the  treasurer :  he  shall  also,  under  like  directions,  make 
contracts,  in  the  superintendent's  name,  with  the  attendants  and  assistants,  and 
keep  and  settle  their  accounts :  he  shall  also  keep  the  account  for  the  support  of 
patients,  and  expenses  incurred  in  their  behalf,  aud  furnish  the  treasurer  every 
month  with  copies  of  such  as  fall  due :  he  shall  make  quarterly  abstracts  of  all 
his  accounts  to  the  last  Monday  of  every  March,  June,  September,  and  Decem- 
ber, for  the  treasurer  and  managers:  he  shall  also  be  accountable  for  the  care- 
ful keeping  and  economical  use  of  all  furniture,  stores,  and  other  articles  provided 
for  the  asylum,  and  shall,  annually,  during  the  third  week  in  December,  make 
out  and  furnish  the  managers  with  a  true  and  perfect  inventory,  verified  by  oath, 
of  all  the  personal  property  belonging  to  the  asylum,  in  and  about  the  premises, 
with  an  appraisal  thereof,  made,  under  oath  or  affirmation,  by  himself  and  two 
suitable  persons,  whom  the  managers  shall  appoint  for  that  purpose. 

40.  Sec.  16.  As  soon  as  the  asylum  shall  be  ready  for  the  admission  of 
patients,  the  managers  shall  cause  notice  thereof  to  be  published,  and  also  to  be 
sent  to  the  clerk  of  every  county  in  the  state,  who  shall  transmit  a  copy  thereof 
to  the  overseer  of  the  poor  of  each  township  in  their  respective  county  :  a  circu- 
lar from  the  superintendent  shall  accompany  such  notice  to  each  county  clerk  and 
overseer  of  the  poor,  designating  different  days  for  the  counties,  severally,  to 
send  to  the  asylum  their  respective  quotas  of  patients,  and  giving  all  uecessary 
directions  respecting  admission  and  support,  according  to  the  bydaws. 

41.  Sec  17.  No  person  shall  be  admitted  into  the  asylum,  as  a  patient,  except 
upon  an  order  of  some  court  or  judge  authorized  to  send  patients,  without  lodg- 
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ing  with  the  superintendent — first,  a  request,  under  the  hand  of  the  person  by 
whose  direction  he  is  sent,  stating  his  age  and  place  of  nativity,  if  known,  his 
christian  and  surname,  place  of  residence,  occupation,  and  degree  of  relationship, 
or  other  circumstance  of  connexion  between  him  and  the  person  requesting  his 
admission  ;  and  second,  a  certificate,  dated  within  one  month,  under  oath,  signed 
by  two  respectable  physicians,  of  the  fact  of 'his  being  insane  ;  each  person  sign- 
ing such  request  or  certificate  shall  annex  to  his  name  his  profession  or  occupa- 
tion, and  the  township,  county,  and  state  of  his  residence,  unless  these  facts 
appear  on  the  face  of  the  document.     (See  75.) 

42.  Sec.  18.  The  superintendent  shall  make,  in  a  book  kept  for  the  purpose, 
at  the  time  of  reception,  a  minute,  with  date,  of  the  name,  residence,  office  and 
occupation  of  the  person  by  whom  and  by  whose  authority  each  insane  person  is 
brought  to  the  asylum,  and  have  all  the  orders,  warrants,  requests,  certificates, 
and  other  papers  accompanying  him  carefully  filed,  and  forthwith  copied  into 
said  book. 

43.  Sec.  19.  Each  county  may,  at  all  times,  keep  such  number  of  patients,  in 
just  proportion  with  other  counties,  as  the  asylum  can  accommodate;  which 
proportion  shall  be  regulated  by  the  managers  :  if  any  one  or  more  of  the  counties 
=maq1  *snould  not  send  their  full  proportion,  the  vacancies  may  be  allotted,  by 

-J  the  managers,  to  other  counties  having  patients,  whom  they  may  desire 
to  send. 

44.  Sec.  20.  Whenever  any  pauper  may  be  insane,  it  shall  be  the  duty  of  the 
overseer  of  the  poor  in  the  township  wherein  he  resides  to  make  application  in 
his  behalf  to  any  judge  of  the  court  of  common  pleas  of  the  county;  and  said 
judge  shall  call  two  respectable  physicians,  and  fully  investigate  the  facts  of  the 
case ;  and  if  satisfied,  after  such  examination,  that  the  disease  is  of  such  a  nature 
as  may  be  cured,  he  shall  issue  an  order  to  such  overseer,  requiring  him,  with- 
out delay,  to  take  such  insane  pauper  to  the  lunatic  asylum,  where  he  shall  be 
kept  and  supported  at  the  expense  of  the  county  in  which  is  his  residence,  until 
he  shall  be  restored  to  soundness  of  mind,  if  effected  in  three  years;  the  judge, 
in  such  case,  shall  have  power  to  compel  the  attendance  of  witnesses,  and  shall 
file  the  certificate  of  the  physicians,  taken  under  oath,  and  other  papers  relating 
thereto,  and  a  report  of  the  proceedings  and  decision,  with  the  clerk  of  the 
county,  who  shall  report  the  facts  to  the  board  of  chosen  freeholders,  whose 
duty  it  shall  be,  at  their  next  annual  meeting,  to  raise  the  money  requisite  to 
meet  the  expenses  of  support,  and,  as  soon  thereafter  as  practicable,  pay  it  to 
the  treasurer  of  the  asylum.     (See  74.) 

45.  Sec.  21.  When  a  person  in  indigent  circumstances,  not  a  pauper,  becomes 
insane,  application  may  be  made  in  his  behalf  to  any  two  judges  of  the  court  of 
common  pleas  of  the  county  where  he  resides ;  and  said  judges  shall  call  two 
respectable  physicians  and  other  credible  witnesses,  and  fully  investigate  the 
facts  of  the  case,  and,  either  with  or  without  the  verdict  of  a  jury,  at  their  dis- 
cretion, shall  decide  the  case  as  to  his  insanity  and  indigence;  and  if  the  said 
judges  unite  in  a  certificate  that  satisfactory  proof  has  been  adduced,  showing 
him  to  be  insane,  and  his  estate  insufficient  to  support  him  and  his  family  (or 
if  he  has  no  family,  himself),  under  the  visitation  of  insanity,  on  their  certificate, 
authenticated  by  the  county  clerk,  under  the  seal  of  the  court,  he  shall  be  ad- 
mitted into  the  asylum,  and  supported  there,  at  the  expense  of  said  county,  until 
he  shall  be  restored  to  soundness  of  mind,  if  effected  in  three  years;  the  said 
judges  in  such  case  shall  have  requisite  power  to  compel  the  attendance  of  wit- 
nesses and  jurors,  and  shall  file  the  certificate  of  the  physicians,  taken  under  oath, 
and  other  papers  relating  thereto,  with  a  report  of  their  proceedings  and  decision, 
with  the  clerk  of  the  county,  and  report  the  fact  to  the  board  of  chosen  free- 
holders, whose  duty  it  shall  be,  at  their  next  annual  meeting,  to  raise  the  money 
requisite  to  meet  the  expenses  of  support,  and,  as  soon  thereafter  as  practicable, 
pay  it  to  the  treasurer  of  the  asylum. 

46.  Sec.  22.  When  an  insane  person,  in  indigent  circumstances,  shall  have 
been  sent  to  the  asylum  by  his  friends,  who  have  paid  his  bills  therein  for  six 
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months,  if  the  superintendent  shall  certify  that  he  is  a  fit  patient,  and  likely  to 
be  benefited  by  remaining  in  the  institution,  the  chosen  freeholders  of  the  county 
of  his  residence  are  authorized  and  required,  upon  an  application,  under  oath, 
in  his  behalf,  to  raise  a  sum  of  money  sufficient  to  defray  the  expenses  of  his 
remaining  there  a  year,  and  pay  the  same  to  the  treasurer  of  the  asylum ;  and 
they  shall  repeat  the  same  for  two  succeeding  years,  upon  like  application,  and 
the  production  of  a  new  certificate  each  year,  of  like  import,  from  the  superin- 
tendent.    (See  74.) 

47.  Sec.  23.  Repealed. 

48.  Sec.  24.  No  person  shall  be  admitted  into  the  asylum  for  a  shorter  period 
than  six  months,  except  in  special  cases  provided  for  in  the  by-laws. 

49.  Sec.  25.  The  managers  may  authorize  the  superintendent  to  admit,  under 
special  agreements,  whenever  there  are  vacancies  in  the  asylum,  such  cases  as 
may  seek  admission. 

50.  Sec.  26.  All  town  and  county  officers  sending  a  patient  to  the  asylum 
shall,  before  sending  him,  see  that  he  is  in  a  state  of  perfect  bodily  cleanliness, 
and  is  comfortably  clothed  and  provided  with  suitable  changes  of  raiment,  as 
prescribed  in  the  by-laws. 

51.  Sec.  27.  When  a  person  shall  have  escaped  indictment,  or  have  been 
acquitted  of  a  criminal  charge  upon  trial,  on  the  ground  of  insanity,  upon  the 
plea  pleaded  of  insanity  or  otherwise,  the  court,  being  certified  by  the  jury  or 
otherwise  *of  the  fact,  shall  carefully  inquire  and  ascertain  whether  his  r^ir* 
insanity  in  any  degree  continues,  and  if  it  does,  shall  order  him  in  safe  L 
custody,  and  to  be  sent  to  the  asylum :  the  county  from  which  he  is  seut  shall 
defray  all  his  expenses  while  there,  and  of  sending  him  back,  if  returned ;  but 
the  county  may  recover  the  amount  so  paid  from  his  own  estate,  if  he  has  any, 
or  from  any  relative,  township,  city,  or  county  that  would  have  been  bound  to 
provide  for  and  maintain  him  elsewhere. 

52.  Sec.  28.  If  any  person  in  confinement,  under  indictment,  or  under  sen- 
tence of  imprisonment,  or  for  want  of  bail  for  good  behavior,  or  for  keeping 
the  peace,  or  appearing  as  a  witness,  or  in  consequence  of  any  summary  con- 
viction, or  by  order  of  any  justice,  or  under  any  other  than  civil  process,  shall 
appear  to  be  insane,  the  judge  of  the  circuit  court  of  the  county  where  he  is 
confined  shall  institute  a  careful  investigation,  call  two  respectable  physicians 
and  other  credible  witnesses,  invite  the  prosecutor  of  the  pleas  to  aid  in  the 
examination,  aud,  if  he  shall  deem  it  necessary,  call  a  jury,  and  for  that  purpose 
is  fully  empowered  to  compel  the  attendance  of  witnesses  and  jurors;  aud  if  it 
be  satisfactorily  proved  that  he  is  insane,  said  judge  may  discharge  him  from 
imprisonment,  and  order  his  safe  custody  and  removal  to  the  asylum,  where  he 
shall  remain  until  restored  to  his  right  mind;  and  then,  if  the  said  judge  shall 
have  so  directed,  the  superintendent  shall  inform  the  said  judge  and  the  county 
clerk  and  prosecutor  of  the  pleas  thereof,  whereupon  he  shall  be  remanded  to 
prison,  and  criminal  proceedings  be  resumed,  or  otherwise  discharged;  the  pro- 
visions of  the  last  preceding  section,  requiring  the  county  to  defray  the  expenses 
of  a  patient  sent  to  the  asylum,  shall  be  equally  applicable  to  similar  expenses 
arising  under  this  section  and  the  one  next  following. 

53.  Sec.  29.  Persons  charged  with  misdemeanors,  and  acquitted  on  the  ground 
of  insanity,  may  be  kept  in  custody  and  sent  to  the  asylum  in  the  same  way  as 
persons  charged  with  crimes. 

54.  Sec.  30.  The  price  to  be  paid  for  keeping  any  person  in  indigent  circum- 
stances in  the  asylum,  shall  be  annually  fixed  by  the  managers,  and  shall  not 
exceed  the  actual  cost  of  support  and  attendance,  exclusive  of  resident  officers' 
salaries;  but  the  managers  may  reduce  the  price,  if  they  think  proper,  in  behalf 
of  one  indigent  patient  from  each  county,  if  admitted  within  six  months  of  the 
first  attack  of  the  disease,  for  one  year,  unless  sooner  cured. 

55.  Sec.  31.  Every  insane  person  supported  in  the  asylum  shall  be  personally 
liable  for  his  maintenance  therein,  and  all  necessary  expenses  incurred  by  the 
institution  in  his  behalf;  and  the  committee,  relative,  township,  city,  or  county 
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that  would  have  been  bound  by  law  to  provide  for  and  support  him,  if  he  had 
not  been  sent  to  the  asylum,  shall  be  liable  to  pay  the  expenses  of  his  clothing 
and  maintenance  in  the  asylum,  and  actual  necessary  expenses  to  and  from  the 
same. 

50.  Sec.  32.  The  expenses  of  clothing  and  maintenance  in  the  asylum,  of  a 
patient  who  has  been  received  upon  the  order  of  any  court  or  judge,  shall  be 
paid  by  the  county  from  which  he  was  sent  to  the  asylum  ;  the  county  collector 
of  said  county  is  authorized  and  directed  to  pay  to  the  treasurer  of  the  asylum 
the  bills  for  such  clothing  and  maintenance,  as  they  shall  become  due  and  pay- 
able, according  to  the  by-laws  of  the  asylum,  upon  the  order  of  the  steward, 
countersigned  by  the  superintendent:  and  the  chosen  freeholders  of  the  said 
county  shall  annually  levy  and  raise  the  amount  of  such  bills,  and  such  further 
sum  as  will  probably  cover  all  similar  bills  for  one  year  in  advance;  said  county, 
however,  shall  have  the  right  to  require  every  individual,  township,  city,  or 
county,  that  is  legally  liable  for  the  support  of  such  patient,  to  reimburse  the 
amount  of  said  bills,  with  interest,  from  the  day  of  paying  the  same. 

57.  Sec.  33.  Whenever  the  managers  shall  order  a  patient  removed  from  the 
asylum  to  the  county  whence  he  came,  the  collector  of  said  county  shall  audit 
and  pay  the  actual  and  reasonable  expenses  of  such  removal,  as  part  of  the  ex- 
penses of  said  county ;  but  if  any  township  or  person  be  legally  liable  for  the 
support  of  such  patient,  the  amount  of  such  expenses  may  be  recovered,  for  the 
use  of  the  county,  by  said  collector:  if  such  collector  neglect  or  refuse  to  pay 
*1M  1  suc^  exPenses  on  demand,  *the  treasurer  of  the  asylum  may  pay  the  same, 

J  and  charge  the  amount  to  said  county,  and  the  county  collector  shall  pay 
the  same,  with  interest;  and  the  chosen  freeholders  of  said  county  shall  levy  and 
raise  the  amount,  as  other  county  charges. 

58.  Sec.  34.  Every  township  or  county  payiug  for  the  support  of  a  lunatic  in 
the  asylum,  or  for  his  expenses  in  going  to  or  from  the  same,  shall  have  the  like 
rights  and  remedies  to  recover  the  amounts  of  such  payments,  with  interest  from 
the  time  of  paying  such  bill,  as  if  such  expense  had  been  incurred  for  the  support 
of  the  same,  at  other  places  under  existing  laws. 

59.  Sec.  35.  None  of  the  provisions  of  this  act  shall  restrain  or  abridge  the 
power  and  authority  of  the  court  of  chancery  over  the  persons  and  property  of 
the  insane. 

60.  Sec.  36.  The  managers,  upon  the  superintendent's  certificate  of  a  com- 
plete recovery,  may  discharge  any  patients,  except  those  under  a  criminal  charge, 
or  liable  to  be  removed  to  prison ;  and  they  may  send  back  to  the  poor-house  of 
the  county  or  township  whence  he  came,  any  person  admitted  as  "dangerous," 
who  has  been  two  years  in  the  asylum,  upon  the  superintendent's  certificate  that 
he  is  harmless,  and  will  probably  continue  so,  and  not  likely  to  be  improved  by 
further  treatment  in  the  asylum ;  or  when  the  asylum  is  full,  upon  a  like  certifi- 
cate that  he  is  manifestly  incurable,  and  can  probably  be  rendered  comfortable  at 
the  poor-house,  they  may  also  discharge  and  deliver  any  patient,  except  one 
under  criminal  charge  as  aforesaid,  to  his  relatives  or  friends,  who  will  under- 
take, with  good  and  approved  sureties,  for  his  peaceable  behavior,  safe  custody, 
and  comfortable  maintenance,  without  further  public  charge. 

61.  Sec.  37.  A  patient  of  the  criminal  class  may  be  discharged  by  order  of 
one  of  the  justices  of  the  supreme  court,  if,  upon  due  investigation,  it  shall  appear 
safe,  legal,  and  right  to  make  such  order. 

62.  Sec.  38.  No  patient  shall  be  discharged  without  suitable  clothing,  and,  if 
it  cannot  be  otherwise  obtained,  the  steward  shall,  upon  the  order  of  two  man- 
agers, furnish  it;  also  money,  not  exceeding  ten  dollars,  to  defray  his  necessary 
expenses,  until  he  reaches  home. 

63.  Sec.  39.  The  managers  of  the  State  Lunatic  Asylum  shall  receive  no  com- 
pensation for  their  services;  but  they  shall  receive  their  actual  travelling  expenses, 
to  be  paid  by  the  state  treasurer,  on  the  warrant  of  the  auditor,  on  the  render- 
ing of  their  accounts:  no  court,  judge,  clerk,  or  other  officer  shall  receive  any 
compensation  for  any  services  performed  under  this  act. 


LUNATICS.  487 

64.  Sec.  40.  All  purchases  for  the  use  of  the  asylum  shall  be  made  for  cash, 
and  not  on  credit  or  time  ;  every  voucher  shall  be  taken  duly  filled  up  at  the  time 
it  is  taken;  accompanying  every  abstract  of  vouchers  for  money  paid,  there  shall 
be  proof,  on  oath,  that  the  voucher  was  filled  up,  and  the  money  paid  therefor,  at 
the  time  the  voucher  was  taken:  and  the  managers  shall  make  all  needful  rules 
to  enforce  the  provisions  of  this  section. 

65.  Sec.  41.  The  terms  "lunatic"  and  "insane,"  as  used  in  this  act,  include 
every  species  of  insanity,  and  extend  to  all  deranged  persons,  and  to  all  of  un- 
sound minds,  other  than  idiots:  the  words  "asylum"  and  "institution"  mean 
State  Lunatic  Asylum;  a  word  denoting  the  singular  number  is  to  include  one 
or  many;  and  every  word  importing  the  masculine  gender  only,  may  extend  to 
to  and  include  females. 

Supplement.     Approved  March  9,  1848.     (Pam.  213.) 

66.  Sec.  1.  The  treasurer  of  the  State  Lunatic  Asylum  shall  not  be  required 
to  reside  in  the  Asylum,  nor  be  designated  a  resident  officer  thereof,  any  thing  in 
the  third  section  of  the  act  to  which  this  is  a  supplement  to  the  contrary  in  any 
wise  notwithstanding. 

67.  Sec.  2.  If  the  judge  to  whom  application  shall  be  made,  on  behalf  of  any 
insane  pauper,  shall  be  satisfied  upon  the  examination  of  the  case,  made  in  the 
manner  prescribed  by  the  twentieth  section  of  the  act  to  which  this  is  a  supple- 
ment, that  such  insane  pauper  cannot  be  provided  for  by  the  overseers  of  the  poor 
of  the  township,  or  at  the  poor-house  of  the  township  or  county  upon  which  he 
is  *chargeable,  with  comfort  and  without  danger  or  prejudice  to  himself  ^  ,>;) 
or  others,  the  said  judge  shall  order  the  said  pauper  to  be  removed  to  the  L  -1 
Lunatic  Asylum,  to  be  kept  and  supported  in  the  manner  and  for  the  time  in  the 
said  twentieth  section  mentioned. 

68.  Sec.  3.  If  the  board  of  chosen  freeholders  of  the  county  upon  which  any 
insane  patient  may  be  chargeable,  shall,  at  any  regular  or  special  meeting,  request 
that  such  patient  be  continued  at  the  Lunatic  Asylum  for  a  period  of  time 
beyond  the  three  years  mentioned  in  the  act  to  which  this  is  a  supplement,  the 
said  patient  shall  be  kept  and  supported  at  the  Asylum  for  such  period  of  time 
at  the  expense  of  the  said  county,  to  be  raised  and  paid  in  the  manner  prescribed 
by  the  said  act:  Provided,  that  the  said  board  of  chosen  freeholders  may  at  any 
time  revoke  the  said  request:  And  further,  that  such  patient  may  be  discharged 
or  sent  back  to  the  overseers  of  the  poor,  or  to  the  poor-house  of  the  township 
or  county  whence  he  came,  in  the  manner  and  for  the  reasons  mentioned  iu  the 
thirty-sixth  section  in  the  said  act. 

69.  Sec.  4.  The  annual  salaries  and  allowances  of  the  resident  officers  and 
treasurer  of  the  Asylum  shall  be  paid  quarterly,  on  the  first  days  of  January, 
April,  July,  and  October,  by  drafts  drawn  in  their  favor  by  the  treasurer  of  the 
Asylum,  countersigned  by  the  secretary  of  the  board  of  managers,  upon  the 
state  treasurer. 

70.  Sec.  5.  The  investigation  required,  by  the  twentieth  and  twenty-first  sec- 
tions of  the  act  to  which  this  is  a  supplement,  to  be  made  with  the  assistance  of 
two  respectable  physicians,  shall  be  sufficient  if  made  with  the  assistance  of  one 
such  physician,  whose  certificate  shall  be  sufficient;  and  that  the  application 
required  to  be  made  in  the  twenty-first  section  of  the  said  act,  to  any  two  judges 
of  the  court  of  common  pleas,  shall  be  sufficient  if  made  to  one  such  judge  as  is 
therein  mentioned,  who  shall  be  competent  to  discharge  all  the  duties  assigned 
to  the  two  judges  in  said  section  mentioned. 

71.  Sec.  6.  In  all  such  cases  as  are  provided  for  in  the  twentieth  section  of 
the  act  to  which  this  is  a  supplement,  a  certificate  from  the  clerk  of  the  county, 
under  his  official  seal,  that  such  order  has  been  issued,  as  is  mentioned  in  said 
section,  shall  be  sent  with  the  pauper,  and  filed  by  the  superintendent  of  the 
Asylum. 

72.  Sec.  7.  The  words  "under  sentence  of  imprisonment,"  in  the  twenty- 
eighth  section  of  the  act  to  which  this  is  a  supplement,  be,  and  the  same  are 
hereby  repealed. 
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Supplement.     Approved  March  1,  1819.     (Pain.  240.) 

73.  The  town  legally  liable  shall  be  understood  and  construed  to  mean  the 
township  from  which  such  lunatic  was  sent  to  the  asylum. 

A  further  Supplement.     Approved  March  1, 1840.     (Para.  207.) 

Whereas  it  is  desirable  that  the  benefits  of  said  asylum  should  be  made  more 
accessible  to  paupers  and  indigent  persons ;  and  whereas  it  appears,  by  the 
report  of  the  managers  of  the  State  Lunatic  Asylum,  that  there  is  due  and 
unpaid,  on  account  of  furniture,  fixtures,  and  property,  necessary  for  the  pro- 
per conducting  the  institution,  the  sum  of  twenty-four  thousand  two  hundred 
and  eighty-eight  dollars  and  twenty-eight  cents;  and  that  the  further  sum  of 
four  thousand  dollars  will  be  required  to  complete  the  grading  of  the  grounds, 
and  the  necessary  fixtures  and  furniture — therefore, 

74.  Sec.  1.  After  the  passage  of  this  act,  it  shall  not  be  lawful  to  charge  more 
than  two  dollars  per  week  for  keeping  in  said  asylum  any  pauper  or  indigent 
insane  person  who  may  be  sent  to  the  same,  in  accordance  with  the  twentieth, 
twenty-first,  and  twenty-second  sections  of  the  act  to  which  this  is  a  supplement. 

Sec.  2.  Appropriates  a  sum  of  money  from  the  treasury,  and  directs  secretary 
of  state  to  audit  accounts  of  managers  without  compensation. 

*453]  *A  further  Supplement.     Approved  March  1,  1850.     (Pam.  157  ) 

75.  Sec.  1.  So  much  of  the  seventeenth  section  of  the  act  to  which  this  is  a 
further  supplement,  as  prohibits  the  admission  of  patients  not  sent  upon  an 
order  of  some  court  or  judge,  without  a  certificate  under  oath  of  two  physicians 
as  to  his  insanity,  be  and  the  same  is  hereby  repealed  ;  and  that  hereafter  the 
certificate  of  one  respectable  physician  shall  be  sufficient  to  authorize  the  admis- 
sion of  private  or  pay  patients,  if  accompanied  by  the  request  and  description 
mentioned  in  said  seventeenth  section. 

76.  Sec.  2.  So  much  of  the  act  above  referred  to,  and  the  several  supple- 
ments thereto,  as  authorize  the  counties  or  the  treasurer  of  the  asylum  to  reco- 
ver from  townships  or  cities  the  expenses  of  maintaining  patients  sent  to  the 
asylum  by  virtue  of  the  order  of  any  judge  or  court,  be  and  the  same  is  hereby 

repealed. 

Supplement.     Approved  February  20,  1852.     (Pam.  74.) 

77.  Sec.  1.  When  an  investigation  of  a  case  of  lunacy  shall  be  made  by  one 
judge  and  one  physician,  pursuant  to  the  fifth  section  of  the  supplement  to  the 
act  entitled,  "An  act  to  authorize  the  establishment  of  the  New  Jersey  Lunatic 
Asylum,"  approved  March  the  ninth,  eighteen  hundred  and  forty-eight,  they 
shall  present  their  certificate  and  proceedings  to  the  two  chosen  freeholders  of 
the  township  in  which  the  lunatic  is  found,  who  shall  examine  the  same  ;  and  if 
satisfied  that  the  said  lunatic  has  a  legal  settlement  in  their  county,  as  defined 
by  the  act  entitled,  "An  act  for  the  settlement  and  relief  of  the  poor,"  approved 
April  the  tenth,  eighteen  hundred  and  forty-six,  and  is  entitled  to  the  relief 
afforded  by  the  act  to  which  this  is  a  supplement,  and  the  supplements  thereto, 
shall  endorse  the  word  "  approved  "  upon  said  certificate  and  proceedings,  and 
shall  sign  their  official  names  thereto. 

78.  Sec.  2.  Said  certificate  and  proceedings,  endorsed  as  aforesaid,  shall  be 
filed  with  the  clerk  of  the  county,  and  authenticated  by  him,  as  provided  by  the 
twentieth  and  twenty-first  sections  of  the  act  to  which  this  is  a  supplement ;  and 
thereupon  it  shall  be  the  duty  of  the  chosen  freeholders  of  said  county  to  pro- 
vide for  the  expenses  of  the  support  of  said  lunatic,  and  to  pay  the  amount 
thereof,  as  soon  as  practicable,  to  the  treasurer  of  the  asylum. 

79.  Sec.  3.  If  said  chosen  freeholders  shall  not  approve  of  sending  such 
lunatics  to  the  asylum  at  the  expense  of  the  county,  they  shall  endorse  on  said 
certificate  and  proceedings  the  words,  "  not  approved,"  and  shall  sign  their  offi- 
cial names  thereto,  and  the  same  shall  then  be  filed  with  the  clerk  of  the  board 
of  chosen  freeholders ;  and  said  lunatic  shall  not  be  admitted  to  the  asylum  at 
the  expense  of  the  county. 


MANDAMUS. 


489 


80.  Sec.  4.  If  there  be  by  law  but  one  chosen  freeholder  in  any  township,  or 
if  one  of  two  chosen  freeholders  be  dead  or  incapable  of  acting  by  reason  of 
sickness  or  otherwise,  the  same  duties  hereinbefore  required  to  be  performed  by 
two  chosen  freeholders,  may  be,  and  are  hereby  required  to  be  performed  by  one 
chosen  freeholder,  and  his  acts  in  the  premises  shall  have  the  same  validity  as 
the  acts  of  two. 

81.  Sec.  5.  All  acts  and  parts  of  acts  in  conflict  with  this  act  are  hereby 
repealed. 

The  act  of  March  15,  1851  (Pam.  316),  appears  to  be  superseded  by  this 
act. 

An  act  was  passed  in  1845  (R.  S.  558),  to  authorize  the  establishment  of  the 
lunatic  asylum,  which  has  been  executed. 

An  Act  relative  to  the  Lunatic  Asylum.     Approved  March  30,  1855.     (Pam.) 

82.  The  sum  of  seventy-five  cents  for  each  county  patient  shall  be  paid  by 
the  treasurer  on  the  warrant  of  the  governor  to  the  managers  of  the  asylum, 
upon  a  statement  furnished  by  the  superintendent,  giving  the  number  of  such 
county  patients  which  may  have  been  thus  supported  in  said  asylum  during  said 
quarter,  and  said  statement  be  filed  in  the  state  treasury  department. 


*NOTES.  [*454 

An  inquisition  of  lunacy  is  not  conclusive  against  any  person  not  a  party  to  it.  It  may 
be  given  in  evidence,  if  a  question  arises  respecting  the  sanity  of  the  person  against  whom 
it  issued,  but  evidence  may  be  given  to  contradict  it.     5  Hal.  217. 

A  stranger  cannot  sue  out  a  commission  of  lunacy,  or  interfere  to  set  it  aside;  the  person 
doing  this  must  have  an  actual  legal  or  equitable  interest  in  the  matter.  The  petition  for  a 
commission  should  be  accompanied  by  affidavits  setting  forth  facts  which  show  the  lunacy  of 
the  party.  The  inquest  may  be  held  at  the  dwelling-house  of  the  party  or  at  a  convenient 
place  in  the  neighborhood,  so  that  the  commissioners  and  jury  may  inspect  the  lunatic,  if 
they  think  tit.     Sax.  19. 

Reasonable  notice  of  the  time  and  place  of  taking  an  inquisition,  to  the  alleged  lunatic, 
ami  where  this  was  omitted,  the  inquisition  was  set  aside,  although  he  appeared.  2  G.  C.  R. 
252. 

A  guardian  will  be  superseded,  if  the  lunatic  is  restored  to  sanity,  and  the  chancellor 
may,  in  his  discretion,  direct  the  petitioner  to  appear  before  him.     1  H.C.R.  40. 
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Return  to  be  made  to  the  first,  writ,  1 

Proceedings  thereon,  when  returned,  2 


If  damages  recovered  there  shall  be  no 

other  suit, 
Time  may  be  allowed  to  plead, 


An  Act  for  the  better  regulation  of  proceedings  upon  writs  of  mandamus.     Passed  the  2d 
of  December,  1794.     (R.  S.  996.) 

1.  Where  any  writ  of  mandamus  shall  issue  out  of  the  supreme  court, 
directed  and  delivered  to  any  person  or  persons,  who,  by  law,  is  or  are  required 
to  make  a  return  to  such  writ,  such  person  or  persons  shall  make  his  or  their 
return  to  the  first  writ  of  mandamus. 

2.  From  and  after  the  passing  of  this  act,  as  often  as  any  writ  of  mandamus 
shall  issue  out  of  the  said  supreme  court,  and  a  return  shall  be  made  thereunto, 
it  shall  and  may  be  lawful  to  and  for  the  person  or  persons,  suing  or  prosecuting 
such  writ  of  mandamus,  to  plead  to  or  traverse  all  or  any  the  material  facts  con- 
tained within  the  said  return  ;  to  which  the  person  or  persons,  making  such 
return,  shall  reply,  take  issue,  or  demur;  and  such  further  proceedings,  and  in 
such  manner,  shall  be  had  therein,  for  the  determination  thereof,  as  might  have 
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been  had,  if  the  person  or  persons,  suing  such  writ,  had  brought  his  or  their 
action  on  the  case  for  a  false  return  ;  and  if  any  issue  shall  be  joined  on  such 
proceedings,  the  person  or  persons  suing  such  writ,  shall  and  may  try  the  same 
in  such  place  as  an  issue  joined  in  such  action  on  the  case  should  or  might  have 
been  tried  ;  and  in  case  a  verdict  shall  be  found  for  the  person  or  persons  suing 
such  writ,  or  judgment  given  for  him  or  them  upon  a  demurrer,  or  by  nil  dicit, 
or  for  want  of  a  replication,  or  other  pleading,  he  or  they  shall  recover  his  or 
their  damages  and  costs,  in  such  manner  as  he  or  they  might  have  done  in  such 
action  on  the  case  as  aforesaid  ;  and  Buch  damages  and  costs  shall  and  may  be 
levied  by  fieri  facias,  or  capias  ad  satisfaciendum,  as  in  other  cases ;  and  a 
peremptory  writ  of  mandamus  shall  be  granted,  without  delay,  for  him  or  them 
for  whom  judgment  shall  be  given,  as  might  have  been,  if  such  return  had  been 
adjudged  insufficient,  and  in  case  judgment  shall  be  given  for  the  person  or  per- 
sons making  such  return  to  such  writ,  he  or  they  shall  recover  his  or  their  costs 
of  suit,  to  be  levied  in  manner  aforesaid. 

3.  Provided  always,  if  any  damages  shall  be  recovered,  by  virtue  of  this  act, 
against  any  such  person  or  persons,  making  such  return  to  such  writ  as  afore- 
said, he  or  they  shall  not  be  liable  to  be  sued  in  any  other  action  or  suit,  for  the 
making  such  return. 

4.  It  shall  and  may  be  lawful  to  and  for  the  said  supreme  court  to  allow  to 
such  person  or  persons  respectively,  to  whom  any  writ  of  mandamus  shall  be 
directed,  or  to  the  person  or  persons,  who  shall  sue  or  prosecute  the  same,  such 
fcjtK-i  convenient  *time  respectively  to  make  a  return,  plead,  reply,  rejoin  or 

J  demur,  as  to  the  said  court  shall  seem  just  and  reasonable. 


NOTES. 

A  mandamus  -will  lie  to  an  inferior  court,  to  command  the  judges  thereof  to  proceed  to 
judgment;  but  it  will  not  lie  to  command  ihern  to  give  any  particular  judgment,  or  to  com- 
mand them  to  set  aside  a  verdict  and  grant  a  new  trial,  or  to  grant  a  rule  to  show  cau<  •.  or 
to  nonsuit  or  discharge  a  defendant  on  common  bail.     1  Hal.  157.     5  Hal.  57.     Spen.  134. 

It  will  lie  to  the  Common  Pleas,  to  command  them  to  receive  an  appeal  after  the  first  day 
of  the  term  or  to  reinstate  an  appeal  wrongly  dismissed.  Penn.  737.  5  Hal.  57.  1  Gr.  360. 
3  Gr.  4J3,  462. 

It  may  be  issued,  to  require  a  justice  to  proceed  to  judgment,  he  having  undertaken  to 
sot  aside  a  verdict  on  the  merits.  Penn.  1024.  Or  to  require  him  to  issue  an  execution, 
where  he  had  opened  a  judgment.     6  Hal.  38.     And  see  3  Gr.  22. 

The  Supreme  Court  refused  a  mandamus,  to  compel  the  Common  Pleas  to  enter  judgment 
on  a  report  of  auditors,  while  a  rule  was  pending  to  show  cause  why  the  report  should  not 
be  set  aside.     1  Hal.  179. 

A  mandamus  will  not  lie,  to  compel  the  Court  of  Common  Pleas  to  receive  a  defendant's 
plea.     2  Hal.  160. 

After  due  notice  of  the  motion,  a  writ  of  mandamus  allowed,  to  compel  a  township  com- 
mittee to  assign  a  road  to  the  overseers  of  the  highways.  A  return  to  such  a  writ  made  by 
A.  and  others,  the  persons  named  in  the  writ,  as  late  committee,  is  sufficient.  An  assign- 
ment of  the  road  to  one  overseer  is  a  substantial  compliance  with  the  writ,  and  the  assign- 
ment may  be  to  a  remote  overseer,  if  done  honestly,  and  not  to  evade  the  writ.     2  Hal  192. 

3  II.J.  136. 

A  mandamus  will  be  allowed  in  those  cases  where  there  is  no  other  specific  legal  remedy. 
It  will  be  allowed  to  compel  an  overseer  of  the  road  to  open,  clear  out,  and  make  a  certain 
road,  within  the  limits  assigned  to  him  by  the  township  committee.  3  Hal.  206  See  12 
Peters'  R. 

If  the  Court  of  Common  Pleas  refuse  to  make  an  appointment  of  surveyors,  on  a  proper 
application,  for  the  purpose  of  laying  or  vacating  a  road,  a  mandamus  will  be  ordered. 

4  Hal.  240. 

The  same  writ  cannot  be  directed  to  the  township  committee  of  two  several  townships,  to 
compel  them  to  do  their  duty  in  a  matter  of  road.     5  Hal.  292. 

A  mandamus  is  not  a  proper  remedy  to  compel  the  Court  of  Common  Pleas  to  restore  a 
rule  vacated  by  them,  because  the  reasons  in  support  of  the  rule  had  not  been  served  on  the 
opp".-ite  party.     7  Hal  179. 

This  writ  will  not  be  allowed  to  compel  the  Court  of  Common  Pleas  to  dismiss  an  appeal, 
alleged  to  have  been  improperly  sustained  ;  the  remedy  of  the  party  aggrieved  is  by  a  cer- 
tiorari.    1  Gr.  97. 

A  mandamus  allowed,  directing  the  Common  Pleas  to  proceed  in  a  matter  respecting  a 
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railroad,  winch  proceedings  they  had  suspended,  till  a  certiorari  should  be  decided.     2  Gr. 
468. 

The  writ  of  mandamus  is  not  a  proper  remedy  where  the  Insolvent  Court  refused  a  peti- 
tioner his  discharge,  because  he  omitted  Jr.  to  his  name;  their  decision  was  a  judgment, 
and  they  cannot  be  ordered  by  this  writ  to  reverse  it  and  render  another.     3  Gr.  478. 

The  writ  allowed  requiring  a  water-power  company  to  erect  a  bridge.  No  objection  to  the 
writ  that  an  indictment  will  lie,  if  the  obligation  of  the  party  is  clear.      Spen.  G59. 

A  mandamus  is  the  proper  remedy  to  compel  a  justice  to  give  judgment  on  a  verdict ;  and 
in  general  to  compel  the  performance  of  any  act,  which  the  inferior  court  has  no  discretion 
to  refuse.     2  Zab.  4-3:  but  not  in  a  matter  of  discretion.     Id.  161. 

Not  allowed  where  freeholders  decided  in  good  faith,  according  to  their  discretion,  not  to 
build  a  bridge;  perhaps  it  would  be,  if  they  abused  their  power.     3  Zab.  214. 

This  writ  has  been  repeatedlv  allowed  in  England  to  compel  the  directors  of  a  railroad 
company  to  build  the  road.     18  E.  L.  and  E.  B.  222.  364.     16  id.  299,  41,  327. 

A  mandamus  will  not  be  issued,  unless  it  appear  that  the  officer  refused  to  act ;  it  will 
not  be  issued  to  the  governor  of  the  state.     1  Dutch.  331. 

It  is  not  allowed  where  there  is  another  remedy,  nor  in  cases  where  it  is  not  clear  that 
there  is  a  legal  obligation  to  perform  the  duty.     2  Dutch.  9,  135,  311. 
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Act  may  be  amended,  43  j 

of  February  25,  1846,  repealed,  45 

Administrators,  &e.,  may  vote  as  stock- 
holders, 37  . 

Agents,  to  furnish  schedule  of  property,     34  ; 

penalty  for  neglect  or  refusal,  36  i 

Annual  statements  to  be  made,  24,  46 

Assessment  on  shares,  how  made,  16  , 

Associations  in  counties  of  Mercer,  Hun- 
terdon and  Gloucester,  56  i 
Bottles  for  mineral  water,description  filed,  52 

penalt  v  for  using  without  permission, 

53,  54 
Building  companies,  this  act  to  extend  to,  50 
By-laws,  companies  may  make,  10,  11 

Capital  stock,  may  be  increased,  14,  55 

shares  transferable,  15 

assessment  on,  how  made,  16 

withdrawing  or  refunding,  penalty 

for,  23 

certificate  of  payment,  to  be  made,     19 

of  increase  to  be  made,  20 

may  be  reduced,  22 

shares  may  be  sold  for  non-pay- 
ment of  assessment,  17,  18 

preferred  stock,  56 

Certificate,  to  be  made  and  recorded,  1 

to  be  evidence,  2 

stockholders  to  have,  13 

of  amount  of  capital  stock  paid  in,    19 

of  increase  of  capital  stock,  20 

of  reduction  of  capital  stock,  22 

false,  penalty  for,  30 

Company  for  the  manufacture  of  lumber,  51 
Companies,  how  organized,  1,  3,  47 

powers  and  liabilities  of,  4,  5 

dissolved,  allowed  time  to  settle,         38 

transportation,  how  organized,  48 

to  build  wharves,  how  organized,         48 

for  manufacture  of  lime,  organized,     51 

to  reclaim  submerged  lands,  organ- 
ized, 48 

subject  to  all  the  provisions  of  this  act,  49 


Chancellor  may  appoint  receivers,  39 

jurisdiction  of,  40 

Debts,  not  to  exceed  capital  paid  in,  27 

Directors,  election  of,  7 

to  be  stockholders,  6 

Dividends,  penalty  for  declaring  impro- 
perly, 25 
Evidences  of  debt  may  be  taken  in  execu- 
tion, 35 
Laborers  to  have  a  lien  on  assets.  42 
Lime,  company  for  manufacture  of  lime,  51 
Lumber,  company  for  manufacturing,  51 
Meeting,  first,  how  notice  to  be  given,  12 

how  called  in  certain  cases,  29 

Officers,  how  elected,                                      8,  9 
paying  debts  of  company,  may  re- 
cover, 33 

liable  for  debts  in  cases  of  neglect,  21 

and  stockholders,  how  sued,  31 

remedy  against  in  chancery,  32 

Penalty    for  withdrawing   or  refunding 

capital,  23 

— —  for  loan  to  stockholders,  26 

for  false  certificates,  30 

for  declaring  dividends  improperly,  25 

Property,  how  vested,  on  dissolution,  44 

Receivers,  appointment  and  duty  of,  39 

to  make  dividends,  41 

Secretary,  election  of,  and  duties,  8 

office  of,  to  be  in  this  state,  28 

Stockholders,  assessment  on,  how  made,  16 

■  penalty  for  loan  to,  26 

and  officers,  suits  against,  31 

remedy  against,  in  chancery,  32 

absent,  may  vote  by  proxy,  1 1 

to  have  certificate  of  shares,  13 

delinquent,  shares  to  be  sold,        17,  18 

Submerged  lands,  companies  to  reclaim,  48 

Transportation  companies. how  organized,  48 

Treasurer,  election  of,  and  duties,  8 

to  sell  shares,  for  delinquency,      17,18 

Wharves,  companies  to  build,  organized,  48 
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An  Act  to  authorize  the  establishment,  and  to  prescribe  the  duties  of  companies  for  manu- 
facturing and  other  purposes.     Approved  March  2,  1849.     (Pam.  300.) 

1.  It  shall  be  lawful  for  any  number  of  persons,  exceeding  four,  to  associate 
themselves  into  a  company  to  carry  on  any  kind  of  manufacturing,  mining,  me- 
chanical, agricultural,  or  chemical  business,  within  this  state,  and  also  for  pur- 
poses of  iidand  navigation,  upon  making  a  certificate  in  writing,  under  their 
hands  and  seals,  setting  forth — (See  51a.) 

First.  The  name  assumed  to  designate  such  company,  and  to  be  used  in  its 
business  and  dealings; 

Sm  ond.  The  place  or  places  where  the  business  of  such  company  is  to  be 
conducted,  and  the  objects  for  which  the  company  shall  be  formed; 

Third.  The  total  amount  of  the  capital  stock  of  such  company,  which  shall 
not  be  less  than  ten  thousand  dollars,  the  amount  with  which  they  will  commence 
business,  which  shall  not  be  less  than  six  thousand  dollars,  and  the  number  of 
shares  into  which  the  same  is  divided; 

Fourth.  The  names  and  residences  of  the  stockholders,  and  the  number  of 
shares  held  by  each  ; 

Fifth.  The  periods  at  which  such  company  shall  commence  and  terminate, 
not  exceeding  fifty  years ;  which  certificate  shall  be  proved  or  acknowledged, 
#  ._-,  and  recorded  *in  a  book  to  be  kept  for  that  purpose  in  the  office  of  the 
'J  clerk  of  the  county  where  the  office  or  place  of  business  of  such  company 
shall  be  established ;  and,  after  being  so  recorded,  shall  be  filed  in  the  office  of 
the  secretary  of  state. 

2.  The  said  certificate,  or  a  copy  thereof,  duly  certified  by  said  clerk  or  secre- 
tary, shall  be  evidence  in  all  courts  and  places  for  and  against  any  such  com- 
pany. 

3.  Upon  making  said  certificate,  and  causing  the  same  to  be  recorded  and 
filed  as  aforesaid,  the  said  persons  so  associating,  their  successors  and  assigns, 
shall  be,  from  the  time  of  commencement  fixed  in  said  certificate,  and  until  the 
time  limited  therein  for  the  termination  thereof,  incorporated  into  a  company, 
by  the  name  mentioned  in  said  certificate :  Provided,  that  the  legislature  may  at 
pleasure  dissolve  any  company  created  by  virtue  of  this  act. 

4.  All  companies  that  may  be  hereafter  established  within  this  state,  under 
the  provisions  of  this  act,  and  also  the  officers  of  every  such  company,  and  the 
stockholders  therein,  may  exercise  the  powers,  and  shall  be  governed  by  the 
provisions,  and  be  suliject  to  the  liabilities  hereinafter  provided. 

5.  Every  such  company  shall  have  power  in  law  to  sue  and  be  sued,  plead  and 
be  impleaded,  answer  and  be  answered  unto,  defend  and  be  defended,  in  all 
courts  and  places  whatsoever,  and  in  all  manner  of  actions,  suits,  complaints, 
matters,  and  causes  whatsoever;  and  may  have  a  common  seal,  and  change, 
alter,  and  renew  the  same  at  pleasure;  and,  by  its  corporate  name,  shall  in  law 
be  capable  of  buying,  holding,  and  conveying  any  lands,  tenements,  heredita- 
ments, goods,  wares,  and  merchandise,  whatsoever,  necessary  or  useful  for  said 
company  to  carry  on  their  operations,  and  all  other  real  estate  which  shall  have 
been  bona  fide  mortgaged  to  the  said  company  by  way  of  security,  or  conveyed 
to  them  in  satisfaction  of  debts  previously  contracted  in  the  course  of  dealings, 
or  purchased  at  sales  upon  judgments  or  decrees  which  shall  be  obtained  for 
such  debts:  Provided  always,  that  no  part  of  the  funds  of  such  company  shall 
be  used  or  employed  at  any  time  in  banking  operations,  or  for  any  other  purpose 
inconsistent  with  the  provisions  of  this  act,  or  with  the  objects  for  which  the 
company  shall  be  formed. 

6.  The  business  of  every  such  company,  shall  be  managed  and  conducted  by 
the  directors  thereof,  who  shall  respectively  be  shareholders  therein,  and  a  ma- 
jority of  whom  shall  be  residents  of  this  state,  and  such  other  officers,  agents, 
and  factors  as  the  company  shall  think  proper  to  authorize  for  that  purpose  ; 
and  every  such  company  shall  have  a  secretary  and  treasurer. 

7.  The  directors  shall  not  be  less  than  three  in  number,  and  they  shall  be 
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chosen  annually  by  the  stockholders,  at  such  time  and  place  as  shall  be  provided 
by  the  by-laws  of  the  company,  and  shall  hold  their  offices  for  one  year  and 
until  others  are  chosen  and  qualified  in  their  stead;  and  one  of  the  directors 
shall  be  chosen  president,  who  shall  be  a  resident  of  this  state,  either  by  the 
directors  or  by  the  stockholders,  as  shall  be  directed  by  the  by-laws. 

8.  The  secretary  and  treasurer  shall  also  be  chosen  annually,  either  by  the 
directors  or  the  stockholders,  as  the  by-laws  may  direct,  and  shall  hold  their 
offices  until  others  are  chosen  and  qualified  in  their  stead;  the  secretary  shall 
be  sworn  to  the  faithful  discharge  of  his  duty,  and  shall  record  all  the  votes  of 
the  company  and  directors,  in  a  book  to  be  kept  for  that  purpose,  and  perform 
such  other  duties  as  shall  be  assigned  to  him;  and  the  treasurer  shall  give  bond 
in  such  sum,  and  with  such  sureties,  as  shall  be  required  by  the  by-laws,  for  the 
faithful  discharge  of  his  duty. 

9.  All  other  officers,  agents,  and  factors  of  the  company  shall  be  chosen  in 
such  manner,  and  hold  their  offices  for  such  terms,  as  shall  be  directed  by  the 
by-laws. 

10.  Every  such  company  may  make  by-laws  for  their  own  regulation  and 
government,  with  penalties  for  the  breach  thereof,  not  exceeding  twenty  dollars  : 
Provided,  that  such  by-laws  shall  not  be  repugnant  to  the  provisions  of  this 
act,  or  to  the  constitution  and  laws  of  this  state  or  of  the  United  States. 

11.  At  all  meetings  of  the  company,  absent  stockholders  may  vote  by  proxy, 
authorized  in  writing;  and  every  company  may  determine,  by  its  by-laws,  the 
manner  of  calling  and  conducting  all  meetiugs,  what  number  of  shares  shall 
entitle  the  stockholders  to  one  or  more  votes,  what  number  of  stockholders  shall 
♦attend,  either  in  person  or  by  proxy,  or  what  number  of  shares  or  r*ico 
amount  of  interest  shall  be  represented  at  any  meeting,  in  order  to  con-  ■- 
stitute  a  quorum ;  and  if  the  quorum  shall  not  be  so  determined  by  the  com- 
pany, a  majority  of  the  stockholders  in  interest  shall  constitute  a  quorum. 

12.  The  first  meeting  of  every  such  company  shall  be  called  by  a  notice, 
signed  by  a  majority  of  the  persons  named  in  the  before  mentioned  certificate, 
and  designating  the  time,  place,  and  purposes  of  the  meeting;  and  such  notice 
shall,  three  weeks  at  least  before  the  time  of  such  meeting,  be  published  in  some 
newspaper  of  the  county  where  the  corporation  may  be  established,  or  if  there 
be  no  newspaper  in  the  county,  then  in  a  newspaper  of  an  adjoiuing  county. 

13.  Every  stockholder  shall  have  a  certificate,  signed  by  the  treasurer,  certify- 
ing the  number  of  shares  owned  by  such  stockholder  in  said  company. 

14.  Every  such  company  may,  at  any  meeting  called  for  that  purpose,  increase 
its  capital  stock,  and  the  number  of  shares  therein,  until  it  shall  reach  the  amount 
named  in  the  original  certificate  ;  and  in  case  more  capital  is  necessary,  an  ad- 
ditional certificate  shall  be  filed,  under  the  hands  and  seals  of  two-thirds  in  in- 
terest of  the  stockholders,  or  their  legal  representatives,  stating  the  amount  of 
such  additional  capital  required,  which  shall  be  proved  or  acknowledged  and 
recorded  in  the  manner  heretofore  provided  for  in  this  act:  Provided,  that  for 
all  stock  issued  under  such  supplemental  certificates,  such  company,  its  directors 
and  stockholders,  shall  be  entitled  to  all  the  benefits,  and  subject  to  all  the 
liabilities  contained  in  this  act.  (See  55.) 

15.  The  shares  of  stock  in  every  such  company  shall  be  deemed  personal  pro- 
perty, and  shall  be  transferable  on  the  books  of  such  company,  in  such  manner 
as  the  by-laws  may  provide ;  and  whenever  any  transfer  of  shares  shall  be  made 
for  collateral  security,  and  not  absolutely,  the  same  shall  be  so  expressed  in  the 
entry  of  said  transfer. 

16.  The  directors  of  every  such  company  may,  from  time  to  time,  assess  upon 
each  share  such  sums  of  money  as  two-thirds  of  the  stockholders  in  interest  shall 
direct,  not  exceeding  in  the  whole  the  amount  at  which  each  share  shall  be  origi- 
nally limited  under  the  third  article  of  the  first  section  of  this  act;  and  such 
sums  so  assessed  shall  be  paid  to  the  treasurer,  at  such  times  and  by  such  instal- 
ments as  the  directors  shall  direct,  said  directors  having  given  thirty  days' 
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notice  of  the  time  and  place  of  such  payment  in  a  newspaper  circulating  in  the 
county  where  such  company  is  established. 

17.  If  the  owner  or  owners  of  any  share  or  shares  shall  neglect  to  pay  any 
sum  or  sums  duly  assessed  thereon,  for  the  space  of  thirty  days  after  the  time 
appointed  for  the  payment  thereof,  the  treasurer  of  the  company  may  sell,  at 
public  auction,  such  number  of  the  shares  of  such  delinquent  owner  or  owners  as 
will  pay  all  assessments  then  due  from  him  or  them,  with  interest  and  all  neces- 
sary incidental  charges:  Provided,  two-thirds  of  the  stockholders  in  interest 
shall  so  direct. 

18.  The  treasurer  shall  give  notice  of  the  time  and  place  appointed  for  such 
sale,  and  of  the  sum  due  on  each  share,  by  advertising  the  same  three  weeks, 
successively,  before  the  sale,  in  some  newspaper  circulating  in  the  county  where 
such  company  is  established,  and  shall  transfer  such  shares  to  the  purchaser, 
who  shall  be  entitled  to  a  certificate  therefor. 

10.  The  president  and  directors,  with  the  secretary  and  treasurer  of  each  com- 
pany, within  thirty  days  after  the  payment  of  the  last  instalment  of  the  capital 
stock  so  fixed  and  limited  by  the  company,  shall  make  a  certificate  stating  the 
amount  of  the  capital  so  fixed  and  paid  in  in  cash ;  which  certificate  shall  be 
signed  and  sworn  or  affirmed  to  by  the  president,  secretary,  and  treasurer,  and  a 
majority  of  the  directors;  and  they  shall,  within  the  said  thirty  days,  cause  the 
same  to  be  recorded  in  a  book  to  be  kept  for  that  purpose  in  the  office  of  the 
clerk  of  the  county  wherein  the  business  is  conducted,  or  where  their  principal 
place  of  business  or  office  is  located,  and  also,  to  be  published  for  three  weeks 
in  a  newspaper  circulating  in  said  county. 

20.  If  any  of  the  said  companies  shall  increase  their  capital  stock,  as  before 
^ irq-i  ^provided  in  this  act,  the  officers  mentioned  in  the  preceding  section, 

J  within  thirty  days  after  the  payment  of  the  last  instalment  of  such  ad- 
ditional stock,  shall  make  a  certificate  of  the  amount  so  added  and  paid  in  in 
cash,  and  sign  and  swear  or  affirm  to  the  same,  and  cause  it  to  be  recorded  and 
published  in  the  manner  provided  in  the  preceding  section. 

21.  If  any  of  the  said  officers  shall  neglect  or  refuse  to  perform  the  duties  re- 
quired of  them  in  the  two  preceding  sections,  or  the  certificate  made  by  them 
shall  be  untrue,  they  shall  be  jointly  and  severally  liable  for  all  debts  of  the  com- 
pany contracted  after  the  expiration  of  the  said  thirty  days,  and  before  such 
certificate  shall  be  recorded  as  aforesaid. 

22.  Every  such  company  may,  by  a  vote  of  two-thirds  in  interest  of  the  stock- 
holders, or  their  legal  representatives,  at  any  meeting  called  for  that  purpose, 
reduce  its  capital  stock  or  change  the  nature  of  their  business  ;  and  in  such  case 
a  certificate  of  the  proceedings,  signed  and  acknowledged,  as  is  provided  in 
section  first,  part  fifth,  shall,  within  thirty  days  after  the  passing  thereof,  be 
recorded  in  the  said  book  in  the  clerk's  office  for  the  county  wherein  the  business 
is  conducted,  or  where,  their  principal  place  of  business  or  office  is  located,  and 
published  fur  three  weeks  in  a  newspaper  circulating  in  said  county;  and  in 
default  thereof,  the  directors  of  the  company  shall  be  jointly  and  severally  liable 
for  all  debts  of  the  company  contracted  after  said  thirty  days,  and  before  the 
recording  of  the  copy  of  the  vote  as  aforesaid;  and  the  stockholders  shall  also 
be  liable  for  any  such  sums  as  they  may  respectively  receive  of  the  amount  so 
withdrawn. 

23.  If  any  part  of  the  capital  stock  of  said  company  shall  be  withdrawn  and 
refunded  to  the  stockholders,  before  the  payment  of  all  the  debts  of  the  company 
contracted  previously  to  the  recording  and  publishing  of  a  copy  of  a  vote  for  that 
purpose,  as  prescribed  in  the  preceding  section,  the  president  and  directors  of  the 
company  shall  be  jointly  and  severally  liable  for  the  payment  of  the  said  last 
mentioned  debts;  and  the  stockholders  shall  also  be  liable  for  any  such  sums  of 
money  as  they  may  respectively  receive  of  the  amount  so  withdrawn. 

24.  Every  such  company  shall  give  notice  in  the  month  of  January,  annually, 
in  some  newspaper  circulating  in  the  county  where  the  business  is  conducted,  of 
the  amount  of  stock  actually  paid  in  and  the  amount  of  existing  debts,  and  the 
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amount  of  all  the  assets  of  the  said  company  deemed  good,  which  notice  shall  be 
signed  by  the  president  and  a  majority  of  the  directors,  and  verified  by  their 
oaths  or  affirmations;  and  if  any  of  said  companies  shall  fail  so  to  do,  the  presi- 
dent and  directors  of  such  company  shall  be  jointly  and  severally  liable  for  all 
the  debts  of  the  company  then  existing. 

25.  If  the  directors  of  any  such  company  shall  declare  and  pay  any  dividend 
when  the  company  is  unable  to  pay  its  debts,  or  any  dividend,  the  payment  of 
which  would  render  it  so  unable,  they  shall  be  jointly  and  severally  liable  for  all 
the  debts  of  the  company  then  existing,  and  for  all  that  shall  be  thereafter  con- 
tracted, so  long  as  they  shall  respectively  continue  in  office  ;  and  that  if  any  of 
the  directors  shall  be  absent  at  the  time  of  making  the  dividend,  or  shall  object 
thereto,  and,  in  case  of  being  so  absent  or  so  objecting,  shall  file  their  objection 
in  writing  with  the  secretary  of  the  company,  and  publish  the  same  in  a  news- 
paper circulating  in  the  county  wherein  the  said  company  is  located,  such  direc- 
tors shall  be  exempted  from  the  said  liability,  and  the  stockholders  shall  be 
liable  to  refund  any  dividend  unlawfully  made  and  received  by  them. 

26.  No  note  or  obligation  given  by  any  stockholder,  whether  secured  by  any 
pledge  or  otherwise,  shall  be  considered  as  payment  of  any  part  of  the  capital 
stock  ;  and  no  loan  of  money  shall  be  made  to  a  stockholder  therein  ;  and  if  any 
such  loan  shall  be  made  to  a  stockholder,  the  officers  who  shall  make  it,  or  who 
shall  assent  thereto,  shall  be  jointly  and  severally  liable,  to  the  extent  of  such 
loan  and  interest,  for  all  the  debts  of  the  company  contracted  before  the  repay- 
ment of  the  sum  so  loaned. 

27.  The  whole  amount  of  the  debts  which  any  such  company  shall  at  any  time 
owe,  shall  not  exceed  the  amount  of  its  capital  stock  actually  paid  in ;  and  in  case 
of  any  excess,  the  directors  under  whose  administration  it  shall  happen  shall  be 
jointly  and  severally  liable,  to  the  extent  of  such  excess,  for  all  the  debts  of  the 
♦company  then  existing,  and  for  all  that  shall  be  contracted,  so  long  as  i-*;™ 
they  shall  respectively  continue  in  office,  until  the  debts  shallbe  reduced  *- 

to  the  said  amount  of  the  capital  stock:  Provided,  that  any  of  the  directors 
wrho  shall  be  absent  at  the  time  of  contracting  any  debt  contrary  to  the  foregoing 
provisions,  or  who,  being  present,  shall  object  thereto,  may  exempt  themselves 
from  the  said  liability,  by  forthwith  giving  notice  of  the  fact  to  the  stockholders, 
at  a  meeting  which  they  may  call  for  that  purpose. 

28.  Every  corporation  created  under  the  provisions  of  this  act,  shall  keep  the 
office  of  its  secretary,  together  with  its  records  and  papers,  at  some  place  within 
this  state. 

29.  Whenever,  for  want  of  sufficient  by-laws  for  the  purpose,  or  of  officers 
duly  authorized,  or  from  the  improper  neglect  or  refusal  of  such  officers,  or  from 
other  legal  impediment,  a  legal  meeting  of  any  company  cannot  be  otherwise 
called,  three  or  more  stockholders  thereof  may  call  a  meeting  of  the  company, 
by  giving  ten  days'  notice  in  a  newspaper  circulating  in  the  county  wherein  the 
business  is  conducted,  or  where  their  principal  place  of  business  or  office  is 
located;  and  such  meeting,  so  called,  shall  be  a  legal  meeting  of  the  company; 
and  if  there  be  no  officers  of  the  company  present,  whose  duty  it  is  to  preside  at 
meetings,  the  stockholders  present  may  elect  officers  for  the  meeting;  and  it 
shall  be  the  duty  of  the  secretary  of  the  company  to  record  the  proceedings  of 
such  meeting  in  the  book  of  minutes  of  the  company. 

30.  If  any  certificate  made,  or  any  public  notice  given,  by  the  officers  of  any 
company,  in  pursuance  of  the  provisions  of  this  act,  shall  be  false  in  any  material 
representation,  all  the  officers  who  shall  have  signed  the  same  shall  be  jointly  and 
severally  liable  for  all  the  debts  of  the  company  contracted  while  they  were  stock- 
holders or  officers  thereof. 

31.  When  any  of  the  officers  of  any  company,  or  stockholders  thereof,  shall  be 
liable,  by  the  provisions  of  this  act,  to  pay  the  debts  of  such  company,  or  any 
part  thereof,  any  person  to  whom  they  shall  be  so  liable  may  have  an  action  on 
the  case  against  any  one  or  more  of  the  said  officers  or  stockholders;  and  the 
declaration  in  such  action  shall  state  the  claim  against  the  company,  and  the 
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ground  on  which  the  plaintiff  expects  to  charge  the  defendants  personally;  and 
such  action  may  be  brought,  notwithstanding  the  pendency  of  an  action  against 
the  company  for  the  recovery  of  the  same  claim  or  demand ;  and  both  of  the 
said  actions  may  be  prosecuted,  until  the  plaintiff  shall  obtain  payment  of  his 
debt  and  the  costs  of  both  actions. 

32.  When  any  of  the  said  officers  or  stockholders  are  liable,  as  mentioned  in 
this  act,  for  the  debts  of  any  such  company,  or  any  part  thereof,  the  person  to 
whom  they  are  so  liable  may,  instead  of  the  other  proceedings  mentioned  in  this 
act,  have  his  remedy  against  the  said  officers  or  stockholders  by  a  bill  in  chancery. 

33.  Any  officer  or  stockholder  of  a  company,  who  shall  pay  any  debt  of  the 
company  for  which  he  is  made  liable  by  the  provisions  of  this  act,  may  recover 
the  amount  so  paid,  in  an  action  against  the  company  for  money  paid  for  their 
use,  in  which  action  the  property  of  the  company  only  shall  be  liable  to  be  taken, 
and  not  the  property  of  any  stockholder. 

34.  Every  agent  or  other  person  having  charge  of  any  property  of  such  com- 
pany, on  request  of  any  public  officer  having  for  service  a  writ  of  execution 
against  such  company,  shall  furnish  the  names  of  the  directors  and  secretary,  or 
stockholders  thereof,  and  schedule  of  all  its  property,  including  debts  due  or  to 
become  due  to  such  company,  so  far  as  he  may  have  knowledge  of  the  same. 

35.  If  any  such  officer,  holding  an  execution,  shall  be  unable  to  find  other 
property  belonging  to  such  company  liable  to  execution,  he,  or  the  judgment 
creditor,  may  elect  to  satisfy  such  execution,  in  whole  or  in  part,  by  any  debts 
due  such  company,  not  exceeding  the  amount  thereof;  and  it  shall  be  the  duty 
of  any  agent  or  other  person  having  the  custody  of  any  evidence  of  such  debt, 
to  deliver  the  same  to  the  officer,  for  the  use  of  the  creditor;  and  such  delivery, 
with  a  transfer  to  the  officer  in  writing,  for  the  use  of  the  creditor,  and  notice  to 
the  debtor,  shall  be  a  valid  assignment  thereof;  and  such  creditor  may  sue  for 
*±cM  auc^  c0^ect  the  same  *in  the  name  of  such  company,  subject  to  such  equit- 

J  able  set-offs  on  the  part  of  the  debtor  as  may  be  in  other  assignments. 

36.  Every  such  agent  or  other  person,  who  shall  neglect  or  refuse  to  comply 
with  the  provisions  of  the  two  preceding  sections,  shall  be  himself  liable  to  pay 
to  the  execution  creditor  the  amount  due  on  said  execution,  with  costs. 

31.  Every  person  holding  stock  in  any  company  authorized  by  this  act,  as 
executor,  administrator,  guardian,  or  trustee,  shall  represent  the  share  or  stock 
in  his  hands  at  all  meetings  of  the  company,  and  may  vote  accordingly,  as  a 
stockholder  ;  and  every  person  who  shall  pledge  his  stock,  as  collateral  security, 
may  nevertheless  represent  the  same  at  all  such  meetings,  and  may  vote,  accord- 
ingly, as  a  stockholder. 

38.  All  corporations  created  under  the  provisions  of  this  act,  which  shall  ex- 
pire by  their  own  limitation,  or  shall  be  annulled  by  the  legislature  or  otherwise, 
shall  nevertheless  be  continued  bodies  corporate  fur  the  term  of  five  years  after 
the  time  when  they  would  have  been  so  dissolved,  for  the  purpose  of  prosecu- 
ting and  defending  suits  by  or  against  them,  and  of  enabling  them  gradually  to 
settle  and  close  their  concerns,  to  dispose  of  and  convey  their  property,  and  to 
divide  their  capital  stock,  but  not  for  the  purpose  of  continuing  the  business  for 
which  such  corporation  may  be  established. 

39.  When  any  such  company  shall  be  dissolved,  as  mentioned  in  the  preceding 
section,  the  chancellor,  on  application  of  any  creditor  or  stockholder  of  such  cor- 
poration, at  any  time  within  the  said  five  years,  may  appoint  one  or  more  persons 
to  be  receivers  of  and  for  such  corporation,  to  take  charge  of  the  estate  and  effects 
thereof,  and  to  collect  the  debts  and  property  due  and  belonging  to  the  company, 
with  power  to  prosecute  and  defend,  in  the  name  of  the  corporation  or  otherwise, 
all  such  suits  as  may  be  necessary  or  proper  for  the  purposes  aforesaid,  and  to 
appoiut  an  agent  or  agents  under  them,  and  to  do  all  other  acts  which  might 
be  done  by  such  corporation,  if  in  being,  that  may  be  necessary  for  the  final  set- 
tlement of  the  unfinished  business  of  the  corporation;  and  the  powers  of  such 
receivers  may  be  continued  beyond  the  said  five  years,  and  as  long  as  the  chan- 
cellor shall  think  necessary  for  the  purposes  aforesaid. 
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40.  The  chancellor  shall  have  jurisdiction  of  said  application,  and  of  all  ques- 
tions arising  in  the  proceedings  thereon,  and  may  make  such  orders,  injunctions, 
and  decrees  therein  as  justice  and  equity  shall  require. 

41.  The  said  receivers  shall  pay  all  debts  due  from  the  corporation,  if  the 
funds  in  their  hands  shall  be  sufficient  therefor,  and  if  not,  they  shall  distribute 
the  same  ratably  among  all  the  creditors  who  shall  prove  their  debts  in  the  man- 
ner that  shall  be  directed  by  an  order  or  decree  of  the  court  for  that  purpose ; 
and  if  there  shall  be  any  balance  remaining  after  the  payment  of  said  debts  and 
necessary  expenses,  the  receivers  shall  distribute  and  pay  the  same  to  and  among 
those  who  shall  be  justly  entitled  thereto,  as  having  been  stockholders  of  the 
corporation,  or  their  legal  representatives. 

42.  In  case  of  the  insolvency  of  any  company  formed  under  the  provisions  of 
this  act,  the  laborers  in  the  employ  of  said  company  shall  have  a  lien  upon  the 
assets  thereof,  for  the  amount  of  wages  due  to  them  respectively,  which  shall  be 
paid  prior  to  any  other  debt  or  debts  of  said  company. 

43.  The  provisions  contained  in  this  act  may  be  amended  or  repealed  at  the 
pleasure  of  the  legislature,  and  every  company  created  under  this  act  shall  be 
bound  by  such  amendments ;  but  such  amendment  or  repeal  shall  not  take  away 
or  impair  any  remedy  against  any  such  corporation  or  its  officers  for  any  liability 
which  shall  have  been  previously  incurred. 

44.  On  the  final  dissolution  of  any  corporation  created  under  this  act,  all  its 
real  and  personal  estate,  not  legally  disposed  of,  shall  be  vested  in  the  individuals 
who  may  be  stockholders  at  the  time  of  such  dissolution,  in  their  respective  pro- 
portions, and  they  shall  hold  the  same  as  tenants  or  owners  in  common. 

45.  "An  act  to  authorize  the  establishment,  and  to  prescribe  the  duties  of 
manufacturing  companies,"  approved  February  twenty-fifth,  eighteen  hundred 
and  forty-six,  be,  and  the  same  is  hereby  repealed ;  but  no  company  established 
under  *the  said  act,  or  any  person  having  claims  or  demands  against  said 


company,  shall  be  affected  by  the  repeal  thereof.     (See  R.  S.  142,  and 


[*462 


act  of  1848,  Pam.  9.) 

Supplement.     Approved  March  7,  1850.     (Pam.  280.) 

46.  Sec.  1.  The  notice  required  to  be  given  by  the  twenty-fourth  section  of 
the  act  to  which  this  is  a  supplement,  shall  be  given  on  or  before  the  first  day  of 
April  annually,  any  thing  in  said  section  to  the  contrary  notwithstanding. 

47.  Sec.  2.  Any  company  formed  under  and  pursuant  to  an  act  entitled,  "An 
act  to  authorize  the  establishment  and  to  prescribe  the  duties  of  manufacturing 
companies,"  approved  the  twenty-fifth  day  of  February,  eighteen  hundred  and 
forty-six,  may  come  under  and  be  subject  to  the  provisions  and  liabilities  of  the 
act  to  which  this  is  a  supplement,  in  the  same  manner  as  if  formed  under  said 
last  mentioned  act,  if  such  company  make  a  certificate,  under  the  hands  of  the 
president  and  directors  of  the  company,  that  the  said  company  desires  to  come 
under  the  provisions  and  liabilities  of  said  last  mentioned  act;  which  certificate 
shall  be  acknowledged,  recorded,  and  filed  in  the  same  manner  as  the  certificate 
required  by  the  first  section  of  said  act;  and  such  company,  on  the  recording 
and  filing  of  said  certificate  as  aforesaid,  shall  be  free  from  the  liabilities  and 
provisions  of  the  said  act  under  which  said  company  was  formed:  Provided, 
that  nothing  in  this  section  contained  shall  be  held  to  affect  any  transaction, 
liabilities,  or  debts  of  any  such  company  heretofore  done,  accrued  or  con- 
tracted. 

Supplement.     Approved  February  25,  1852.     (Pam.  87.) 

48.  Sec.  1.  The  provisions  of  the  act  to  which  this  is  a  supplement,  shall  be 
extended  to  such  persons  as  may  associate  themselves  into  a  company  for  the 
purpose  of  transportation  of  goods,  merchandise,  or  passengers,  upou  land  or 
water,  to  build  wharves  and  docks,  and  to  reclaim  and  improve  submerged  lands : 
Proxnded,  that  any  association  formed  for  the  purpose  of  building  wharves  and 
docks,  and  reclaiming  and  improving  submerged  lands,  shall  possess  the  several 
powers,  and  be  subject  to  the  restrictions  and  liabilities  contained  in  the  act 

32 
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entitled  "An  act  to  authorize  the  owners  of  lands  upon  tide  waters,  to  build 
wharves  in  front  of  the  same,"  approved  March  18,  1851. 

49.  Sec.  2.  All  companies  that  may  be  established  under  this  act  shall  be 
subject  to  all  the  provisions,  liabilities  and  restrictions  of  the  act  to  which  this 
act  is  a  supplement. 

Supplement.     Approved  March  10, 1853.     (Pam.  427.) 

50.  Sec.  1.  The  act  to  which  this  is  a  supplement,  shall  be  held  to  extend  to 
persons  who  associate  together  to  erect  buildings  and  provide  steam  or  other 
power  for  the  purpose  of  letting  or  renting  such  buildings  and  power  to  other 
persons,  to  carry  on  any  kind  of  manufacturing  business  authorized  by  said  act. 

51.  Sec.  2.  Any  company  organized  under  the  provisions  of  the  act  to  which 
this  is  a  supplement,  for  the  manufacture  of  lumber,  or  of  lime  and  cement,  may 
carry  on  the  said  manufacture  in  part  or  in  whole,  without  this  state:  Provided, 
that  a  majority  of  the  persons  associated  in  said  company  shall  be  citizens  and 
residents  of  this  state. 

A  further  Supplement.     Approved  March  15, 1860.     (Pam.  257.) 

51.  Sec.  1.  The  provisions  of  the  act  to  which  this  is  a  supplement  shall 
extend  to  such  persons  as  may  associate  themselves  into  a  company  for  the 
purpose  of  making,  purchasing  and  selling  manufactured  articles,  and  also  of 
acquiring  and  disposing  of  rights  to  make  and  use  the  same. 

Sec.  2.  All  companies  that  may  be  established  under  this  act  shall  be  subject 
to  all  the  provisions,  liabilities  and  restrictions  of  the  act  to  which  this  is  a 
supplement. 

An  Act  for  the  security  of  manufacturers  of  mineral  waters  and  other  beverages. 
Approved  February  21,  1854.     (Pam.  111.) 

52.  Sec.  1.  All  manufacturers  of  mineral  waters  and  other  beverages,  in 
bottles,  upon  which  their  names  or  mark  or  marks  shall  be  respectively  im- 
pressed, may  file  in  the  office  of  the  clerk  of  the  county  in  which  the  business 
of  such  manufacturers  is  conducted,  a  description  of  such  bottles  and  of  the 
names  or  marks  thereon,  and  shall  cause  the  same  to  be  published  for  four  weeks 
successively,  in  a  daily,  weekly,  or  other  newspaper,  published  in  the  county 
wherein  the  same  shall  be  manufactured  or  sold. 

53.  Sec.  2.  It  is  hereby  declared  to  be  unlawful  for  any  person  or  persons 
hereafter,  without  the  written  permission  of  the  owner  thereof,  to  sell,  dispose 
^   ._-.  of,  *buy  or  traffic  in,  or  to  wilfully  break  or  destroy  any  such  bottles  so 

-■  marked,  and  not  bought  by  him  or  her  of  such  owner,  or  to  fill  with 
mineral  water  or  other  beverages,  any  of  such  bottles  for  the  purpose  of  sale; 
and  any  such  person  so  offending  shall  be  liable  to  the  penalty  of  fifty  cents  for 
every  bottle  so  filled,  bought,  sold,  destroyed,  used  or  trafficked  in,  for  the  first 
offence,  and  five  dollars  for  every  subsequent  offence,  to  be  recovered  before  any 
justice  of  the  peace  or  other  magistrate,  as  fines  and  penalties  are  recoverable, 
one  half  for  the  use  of  the  poor  of  the  city,  town,  or  township  where  such  offence 
shall  be  committed,  and  the  other  half  for  the  use  of  the  sheriff,  deputy  sheriff, 
or  constable  who  may  arrest  such  offender. 

54.  Sec.  3.  The  fact  of  any  person,  other  than  the  rightful  owner  thereof, 
using  such  bottles  for  the  sale  therein  of  any  mineral  water  or  other  beverage, 
shall  be  prima  facie  proof  of  the  unlawful  use  and  purchase  of  such  bottles  as 
aforesaid,  and  any  such  owner,  or  the  agent  of  the  owner,  who  shall  make  oath 
or  affirmation  before  any  justice  of  the  peace  or  other  magistrate,  that  he  has 
reason  to  believe,  and  does  believe,  that  any  of  his  bottles,  stamped  and  regis- 
tered as  aforesaid,  are  being  unlawfully  used  by  any  person  or  persons,  selling 
or  manufacturing  mineral  or  other  beverages,  or  that  any  junk  vender  or  dealer 
in  bottles,  shall  have  any  of  such  bottles  secreted  upon  his  premises  or  in  any 
other  place,  then  the  said  justice  of  the  peace  or  other  magistrate  shall  there- 
upon issue  a  process  in  the  nature  of  a  search  warrant,  directed  to  any  constable 
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to  search  tlie  premises  of  the  offender  or  offenders,  where  such  bottles  are  alleged 
to  be,  and  if  upon  search  any  bottles  so  marked  shall  be  found,  to  bring  the  same, 
together  with  the  body  of  the  person  in  whose  possession  they  may  be  found, 
before  such  justice  of  the  peace  or  other  magistrate,  then  to  be  punished  as  the 
law  directs. 

An  Act  concerning  manufacturing  corporations.     Approved  March  22,  18G0.     (Pam.  603.) 

55.  Any  corporation  which  is  now,  or  that  may  be  hereafter  established,  by  or 
under  the  laws  of  this  state,  for  the  purpose  of  carrying  on  any  kind  of  manufac- 
ture, shall  have  power  to  create  and  issue  certificates  for  two  kinds  of  stock, 
namely:  general  stock  and  special  stock;  that  the  special  stock  shall  at  no  time 
exceed  one  half  the  actual  capital  paid  in,  and  shall  be  subject  to  redemption, 
at  par,  at  a  fixed  time,  to  be  expressed  in  the  certificates  therefor;  and  the 
holders  of  such  special  stock  shall  be  entitled  to  receive,  and  the  said  corpora- 
tion shall  be  bound  to  pay  thereon,  a  fixed  half  yearly  sum  or  dividend,  to  be 
expressed  in  the  said  certificate,  not  exceeding  four  per  cent.,  before  any  divi- 
dend shall  be  set  apart  or  paid  on  the  said  general  stock;  and  in  no  event  shall 
the  holders  of  such  special  stock  be  individually  or  personally  liable  for  the  debts 
or  other  liabilities  of  said  corporation :  Provided  ahoays,  that  no  such  corpo- 
ration shall  create  or  issue  certificates  for  such  special  stock,  except  by  authority 
given  to  the  board  of  directors  thereof,  by  a  vote  of  at  least  two-thirds  of  the 
stock  voted  at  a  meeting  of  the  general  stockholders  duly  called  for  that  purpose. 

An  Act  to  authorize  the  formation  of  associations  to  aid  those  who  may  wish  to  establish 
and  carry  on  useful  branches  of  industry  in  either  of  the  counties  of  Mercer,  Hunterdon, 
or  Gloucester.     Approved  March  20,  1857.     (Pam.  373.) 

56.  Sec.  1.  It  shall  be  lawful  for  any  number  of  persons,  not  less  than  ten,  to 
form  themselves  into  an  association,  in  either  of  the  counties  of 'Mercer,  Hun- 
terdon or  Gloucester,  for  the  purpose  of  aiding  those  who  may  wish  to  establish 
and  carry  on  useful  branches  of  industry  therein,  and  upon  causing  a  certificate 
signed  by  themselves,  setting  forth  that  they  have  formed  such  an  association 
under  the  provisions  of  this  act,  and  the  name  adopted  therefor,  to  be  filed  and 
recorded  in  the  office  of  the  clerk  of  the  county  in  which  the  same  may  be  formed, 
then  said  persons,  and  those  who  may  thereafter  become  associated  with  them, 
and  their  successors,  shall  thereby  become  a  body  corporate  and  politic  in  law 
for  the  purposes  authorized  by  this  act. 

57.  Sec.  2.  It  shall  be  lawful  for  every  such  association  to  open  subscriptions 
among  its  members  and  those  who  may  be  willing  to  become  such,  and  to  raise 
such  capital  as  may  be  needed  for  its  purpose,  upon  such  terms  and  conditions, 
and  payable  in  such  instalments  as  the  association  may  determine,  and  to  issue 
to  each  subscriber,  on  payment  of  his  subscription,  certificates  of  stock,  of  such 
value  as  may  be  agreed  on,  which  certificates  shall  set  forth  the  number  of  shares 
belonging  to  the  holders  thereof,  and  shall  entitle  the  said  holders,  respectively, 
to  one  vote  for  each  share  of  stock  held  by  them,  in  all  elections,  and  other 
questions  to  be  determined  by  the  stockholders. 

58.  Sec.  3.  Every  such  association  may  purchase  and  improve  lands  within 
the  county  in  which  the  same  may  be  located,  and  erect  and  construct  thereon 
buildings  for  manufacturing  or  other  purposes,  and  may  sell  or  let  the  same  or 
any  part  thereof,  or  they  may  sell  any  of  their  lands,  and  furnish  funds  by  way 
of  loan  to  the  purchasers,  for  the  erection  of  buildings  thereon,  taking  such 
security  therefor  as  may  be  agreed  on. 

59.  Sec.  4.  Every  such  association  may  adopt  such  form  of  constitution  and 
such  by-laws,  as  to  them  shall  seem  right  and  proper,  and  may  alter  and  amend 
the  same  from  time  to  time  in  the  manner  therein  provided ;  but  nothing  in  said 
constitution  or  by-laws  shall  be  repugnant  to  the  constitution  of  this  state  or  the 
United  States,  or  to  this  act. 

60.  Sec.  5.  It  shall  be  lawful  to  hold  elections  for  officers  of  any  such  associa- 
tion, at  any  time  between  the  hours  of  ten  in  the  morning  and  ten  in  the  even- 
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ing,  provided  the  poll  at  every  such  election  shall  be  kept  open  at  least  one 
hour. 

61.  Sec.  6.  No  association  under  this  act  shall  have  a  capital  of  more  than 
three  hundred  thousand  dollars,  nor  own  at  any  time  more  than  two  hundred 
acres  of  land,  nor  continue  in  existence  for  a  longer  term  than  thirty  years,  from 
the  date  of  the  certificate  of  its  establishment. 
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10 


Books  of  record  to  be  evidence, 
Clerk   to  record  return   and   receive 
twelve  cents, 

penalty  for  a  false  record, 

Justices  of  the  peace  may  marry, 

what  to  do, 

Minors,  parents,  <fcc,  must  consent, 

penalty  for  marrying  without  consent,  5 

Ministers  may  celebrate  marriages,  2 

to  record  and  certify  them  to  clerk,      6 

penalty  on  for  neglect,  7 


8 
11 

2 

4,  6,  7 


I  Ministers   to   receive   and   pay  clerk 
twelve  cents, 
penalty  for  marrying  minor  with- 
out the  consent  of  parents,  &c, 
in  writing, 

I penalty  for  a  false  return, 

!  Parents  and  guardians'  consent  when 
required, 

' certificate  of  consent  to  be  filed,  &c 

Relations,  who  are  not  to  marry, 


11 

3 

i   4 

1 

9,  12 


Religious  societies  may  marry, 
[See  Births,  Deaths  and  Marriages.     Married  Women.'] 

An  Act  concerning  marriages.     Passed  the  4th  of  March,  1795.     (R.  S.  376  ) 

1.  No  man  or  woman  shall  intermarry  within  the  degrees  hereafter  named, 
that  is  to  say, 

No  man  shall  marry  his 

Daughter's  son's  wife, 

Mother, 

Stepmother, 

Wife's  mother, 

Daughter, 

Wife's  daughter, 

Wife's  son's  daughter, 

Wife's  daughter's  daughter, 

Brother's  daughter, 

Sister's  daughter. 

*No  woman  shall  marry  her 


Grandmother, 
Grandfather's  wife, 
Wife's  grandmother, 
Father's  sister, 
Mother's  sister, 
Son's  wife, 
Sister, 

Son's  daughter, 
Daughter's  daughter, 
Son's  son's  wife, 

*464] 


Grandfather, 
Grandmother's  husband, 
Husband's  grandfather, 
Father's  brother, 
Mother's  brother, 
Father, 
Stepfather, 
Husband's  father, 
Son, 


Daughter's  husband, 

Brother, 

Son's  son, 

Daughter's  son, 

Son's  daughter's  husband, 

Daughter's  daughter's  husband, 

Husband's  son's  son, 

Husband's  daughter's  son, 

Brother's  son, 

Sister's  son. 


Husband's  son, 

2.  Every  justice  of  the  peace  of  this  state,  and  every  stated  and  ordained 
minister  of  the  gospel,  shall  be  and  hereby  is  authorized  and  empowered  to 
solemnize  marriages  between  such  persons  as  may  lawfully  enter  into  matrimo- 
nial relation. 

3.  No  justice  of  the  peace,  minister  of  the  gospel,  or  other  person  having  or 
pretending  to  have  authority  to  join  persons  together  in  the  holy  bands  of  matri- 
mony, shall  marry  any  male  under  the  age  of  twenty-one  years,  or  female  under 
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the  age  of  eighteen  years,  unless  the  parent  or  parents,  guardian  or  guardians,  or 
person  or  persons  under  whose  care  and  government  Buch  minor  or  minors  shall 
be,  be  present,  and  give  their  consent  thereto,  or  until  the  minor  applying  to  be 
married,  whether  male  or  female,  shall  have  produced  a  certificate  in  writing, 
under  the  hand  of  the  parent  or  parents,  guardian  or  guardians,  or  if  such  minor, 
so  applying  to  be  married,  have  no  parent  or  guardian,  then  under  the  hand  of 
the  person  or  persons  under  whose  care  and  government  he  or  she  may  at  that 
time  be;  which  certificate  shall  be  proved  to  be  genuine  by  the  oath  or  affirma- 
tion of  at  least  one  person,  of  full  age  and  discretion,  who  was  present  at  the 
signing  of  the  same,  and  affixed  his  or  her  name  as  a  witness  thereto ;  which 
oath  or  affirmation  any  justice  of  the  peace,  or  minister  of  the  gospel,  authorized 
to  solemnize  marriages  as  aforesaid,  is  hereby  authorized  to  take,  and  shall  enter 
upon  the  back  of  the  certificate. 

4.  Every  justice  of  the  peace,  minister  of  the  gospel,  or  other  person,  having 
or  pretending  to  have  authority  to  join  persons  in  marriage,  who  shall  marry  any 
minor  or  minors,  by  virtue  of  a  certificate  had  and  proved  as  above  directed,  shall 
register  the  same,  or  cause  it  to  be  registered  in  a  book  by  him  to  be  kept  for  the 
purpose  of  registering  of  marriages,  and  within  three  months  after,  transmit  the 
original  certificate  to  the  clerk  of  the  county,  in  which  the  marriage  was  solem- 
nized, to  be  by  him  filed  in  his  office. 

5.  If  any  justice  of  the  peace,  minister  of  the  gospel,  or  other  person,  having 
or  pretending  to  have  authority  to  join  persons  together  in  the  holy  bands  of 
matrimony,  shall  marry  any  minor  or  minors,  without  the  consent  of  the  parent 
or  parents,  guardian  or  guardians,  or  person  or  persons  having  the  care  and 
government  of  such  minor  or  minors,  had  and  obtained,  according  to  the  direc- 
tion of  this  act,  and  contrary  to  the  true  intent  and  meaning  thereof,  every  such 
justice  of  the  peace,  minister  of  the  gospel,  or  other  person,  having  or  pretend- 
ing to  have  authority  to  join  persons  together  in  the  holy  bands  of  matrimony, 
shall,  for  every  such  offence,  forfeit  three  hundred  dollars,  to  be  recovered,  with 
costs  of  suit,  by  action  of  debt  or  information,  in  any  court  of  record  of  this  state, 
by  the  parent,  guardian,  or  person  having  charge  of  such  minor,  as  shall  be  so 
joined  in  marriage  as  aforesaid,  the  one  half  of  the  said  forfeiture  to  be  paid  to 
the  treasurer  of  the  state,  for  the  use  of  the  state,  and  the  other  half  to  be  for 
the  use  of  the  parent,  guardian,  or  other  person  having  charge  of  such  minor, 
who  shall  prosecute  the  same  to  effect. 

6.  Every  justice  of  the  peace,  and  minister  of  the  gospel,  shall  make  and  keep 
a  particular  record  of  all  marriages  solemnized  before  him,  and  transmit  a  certifi- 
cate of  every  particular  marriage  (containing  both  christian  names  and  surnames) 
♦within  six  months  after  the  solemnization  thereof,  to  the  clerk  of  the  r^A^r 
court  of  common  pleas  for  the  county,  in  which  the  marriage  was  solem-  ■- 
nized. 

7.  If  any  justice  of  the  peace,  or  minister  of  the  gospel,  shall  neglect,  omit, 
or  refuse  to  make  return  to  the  clerk  of  the  county  as  aforesaid,  of  all  the  mar- 
riages by  him  pronounced,  he  shall,  for  every  such  offence,  forfeit  the  sum  of 
fifty  dollars,  to  be  recovered,  with  costs,  by  the  clerk  of  the  said  court  of  com- 
mon pleas,  or  any  other  person,  who  shall  prosecute  for  the  same,  by  action  of 
debt  or  information,  in  any  court  having  cognizance  thereof. 

8.  The  respective  clerks  of  the  courts  of  common  pleas,  in  and  for  the  several 
counties  of  this  state,  shall  register  and  record  all  such  returns  of  marriages  at 
large  in  a  book  to  be  kept  for  that  purpose,  and  no  other,  within  the  space  of 
one  calendar  month  after  receiving  the  same,  for  which  service  the  said  clerks 
respectively  shall  be  allowed  and  receive,  for  each  and  every  entry  aforesaid,  the 
sum  of  twelve  cents,  to  be  paid,  by  the  person  married,  to  such  justice  of  the 
peace,  or  minister,  who  shall  perform  the  ceremony,  and  by  such  justice  or  min- 
ister, with  the  certificate  thereof,  be  transmitted  to  the  clerk ;  and  if  any  such 
clerk  shall  refuse,  neglect,  or  omit  to  register  and  record,  within  the  said  time, 
any  such  return  so  to  him  made  or  any  part  thereof,  he  shall  forfeit  the  sum  of 
one  hundred  dollars,  to  be  recovered,  with  costs,  by  any  person,  who  shall  pro- 
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secute  for  the  same,  by  action  of  debt  or  information,  in  any  court  having  cog- 
nizance thereof. 

9.  It  shall  and  may  be  lawful  for  every  religious  society  in  this  state  to  join 
together  in  marriage  such  persons  as  are  of  the  said  society,  according  to  the 
rules  and  customs  of  the  society,  to  which  they  belong ;  provided,  the  clerk  or 
keeper  of  the  minutes,  proceedings,  or  other  book  of  the  religious  society, 
wherein  such  marriages  shall  be  had  and  solemnized,  shall  make  a  true  and 
faithful  register  of  all  marriages  solemnized,  in  the  society,  in  the  book  by  him 
kept.     (See  12.) 

10.  Such  book  of  marriages,  so  kept  by  the  respective  clerks  of  the  courts  of 
common  pleas,  and  by  the  clerks  of  such  religious  societies,  an  are  authorized  to 
solemnize  marriages  by  the  preceding  section  of  this  act,  shall  be  admitted  as 
evidence  in  all  courts  of  law  and  equity  in  this  state. 

11.  If  any  justice  of  the  peace,  or  minister  of  the  gospel,  shall  wilfully  and 
knowingly  make  a  false  return  of  such  marriages,  or  any  of  them,  to  the  said 
clerk  of  the  court  of  common  pleas,  or  if  the  said  clerk  of  such  court  shall  wil- 
fully and  knowingly  make  a  false  entry,  register  and  record  of  any  return  of 
marriages,  so  to  him  made,  in  the  said  book  by  him  before  directed  to  be  kept ; 
or  if  any  clerk  or  keeper  of  the  minutes  and  proceedings  of  such  religious 
societies,  as  are  authorized  to  solemnize  marriages  by  this  act,  shall  wilfully  and 
knowingly  make  a  false  entry,  register  and  record  of  such  marriages,  or  any  of 
them,  then  every  such  person,  so  offending,  shall  be  adjudged  guilty  of  a  misde- 
meanor, and,  on  conviction,  shall  be  punished  by  fine  or  imprisonment,  or  both, 
at  the  discretion  of  the  court. 

A  Supplement.     Approved  March  4,  1856.     (Pam.  129.) 

12.  In  case  any  marriage  heretofore  solemnized,  or  which  may  hereafter  be 
solemnized,  has  been  or  hereafter  shall  be  acknowledged  by  any  religious  society 
in  this  state  to  which  either  of  the  parties  to  such  marriage  at  the  time  of  the 
solemnization  thereof  belonged,  or  shall  belong,  and  shall  have  been  or  there- 
after shall  be  recorded  in  the  minutes,  proceedings  or  other  book  of  such  reli- 
gious society,  such  marriage  shall  be  as  lawful  to  all  intents  and  purposes  as  if 
both  of  the  parties  to  such  marriage  belonged  or  shall  belong  to  such  religious 
society. 

NOTES. 

The  consent  of  parents,  &c,  to  the  marriage  of  a  minor,  must  be  signified  by  their  being 
present,  or  by  the  certificate  proved  in  the  manner  prescribed  in  the  act  (above  3).  It  will 
be  no  defence  to  a  justice  or  minister,  if  sued  for  the  penalty,  to  prove  that  the  parent  had 
declared  he  had  no  objections  to  the  marriage.     2  Hal.  138. 

To  enable  the  master  of  an  apprentice  to  maintain  an  action  for  the  penalty  (above  5), 
against  a  justice  or  minister,  it  must  be  averred  and  proved,  that  the  minor  had  no  parent 
or  guardian  living.     7  Hal.  259. 

Husband's  estate  is  liable  for  goods  purchased  by  his  wife,  while  living  with  him,  a  few 
hours  before  he  died,  suitable  to  hie  situation  in  life,  although  the  wife  had  separate  property 
and  sometimes  paid  bills  with  it.     2  South.  773. 

A  husband  is  answerable  for  his  wife's  debts  incurred  before  the  marriage ;  but  not  unless 
they  are  recovered  of  him  in  her  lifetime.     2  Hal.  ;!4»i. 

A  deed  for  lands  to  a  man  and  his  wife,  creates  an  estate  which  will  go  to  the  survivor,  and 
the  husband  cannot  sell  so  as  to  bar  her  right  of  survivorship.  They  do  not  hold  as  joint 
tenants  or  as  tenant  in  common;  they  are  in  contemplation  of  law  but  one  person.  5  Hal. 
42.     Spen.  556. 

*4P61       *The  husband  is  liable  for  necessaries  furnished  to  his  wife,  whom  he  has  turned 
1  away,  without  justifiable  cause.     2  Kent's  Com.  126. 

The  fact  of  marriage  may  be  proved  by  circumstances.  It  is  not  necessary  to  prove  that 
it  was  registered.     Penn.  473. 

In  the  case  of  notes,  bonds,  &c,  given  to  the  wife  before  marriage,  action  must  be  brought 
on  them  after  marriage,  in  the  name  of  the  husband  and  wife;  if  given  to  her  after  mar- 
riage, the  action  may  be  in  the  name  of  the  husband  alone,  or  of  both.  In  both  cases,  if 
they  remain  unpaid  at  the  death  of  the  husband,  they  survive  to  the  wife,  and  are  her 
property,  unless  he  has  purchased  them  by  a  settlement  on  her,  or  has  assigned  them  for  a 
valuable  consideration,  or  released  them.     Fenn.  827.     2  Gr.  263.     1  G.  C.  R.  415. 
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If  the  husband  survives  the  wife,  he  has  a  perfect  right  to  all  the  notes,  bonds  ami  other 
choses  in  action,  which  belonged  to  her  in  her  own  right,  at  the  time  of  the  marriage,  or 
which  accrued  to  her  in  like  manner,  dining  the  coverture,     lb. 

But  if  the  surviving  husband  do  not  collect  the  note,  &c,  in  his  lifetime,  his  executor 
cannot  maintain  au  action  on  it.     2  (lr.  GIG. 


MARRIED  WOMEN. 


Contracts  may  be  made  as  heretofore,           4    Insurance  may  be  for  her  benefit,  5,  G 

Female,  married,  when  act  passed,  may             ;  Property  to  be  her  own,  1,  4 

hold  property,                                         '_'    Rents  may  be  received  by,  3 

hereafter  married,  1,3'  Warrant  title,  7 

[See  Building  and  Loan  Societies.     Divorce.     Executions.     Executors  and 
Administrators.     Marriages.  ] 

An  Act  for  the  better  securing  the  property  of  married  women.    Approved  March  25,  1852. 

(Pam.  407.) 

1.  The  real  and  personal  property  of  any  female  who  may  hereafter  marry, 
and  which  she  shall  own  at  the  time  of  marriage,  and  the  rents,  issues,  and  pro- 
fits thereof,  shall  not  be  subject  to  the  disposal  of  her  husband,  nor  be  liable  for 
his  debts,  and  shall  continue  her  sole  and  separate  property,  as  if  she  were  a 
single  female. 

2.  The  real  and  personal  property,  and  the  rents,  issues,  and  profits  thereof, 
of  any  female  now  married,  shall  not  be  subject  to  the  disposal  of  her  husband, 
but  shall  be  her  sole  and  separate  property,  as  if  she  were  a  single  female,  except 
so  far  as  the  same  may  be  liable  for  the  debts  of  her  husband,  heretofore  con- 
tracted, by  any  legal  lien. 

3.  It  shall  be  lawful  for  any  married  female  to  receive,  by  gift,. grant,  devise, 
or  becpuest,  and  hold,  to  her  sole  and  separate  use  as  if  she  were  a  single  female, 
real  and  personal  property,  and  the  rents,  issues,  and  profits  thereof,  and  the 

v  same  shall  not  be  subject  to  the  disposal  of  her  husband,  nor  be  liable  for  his 
Ipfcts.     (See  Executors  and  Administrators,  35.) 

4.  All  contracts  made  between  persons  in  contemplation  of  marriage,  shall 
remain  in  full  force  after  such  marriage  takes  place. 

An  Act  in  respect  to  insurance  for  lives  for  the  benefit  of  married  women.      Approved 
February  19,  1851.     (Pam.  34.) 

5.  Sec.  1.  It  shall  be  lawful  for  any  married  woman,  by  herself  and  in  her 
name,  or  in  the  name  of  any  third  person,  with  his  assent  as  her  trustee,  to  cause 
to  be  insured,  for  her  sole  use,  the  life  of  her  husband  for  any  definite  period  or 
for  the  term  of  his  natural  life ;  and  in  case  of  her  surviving  her  husband,  the 
sum  or  net  amount  of  the  insurance  becoming  due  and  payable  by  the  terms  of 
the  insurance  shall  be  payable  to  her,  to  and  for  her  own  use,  free  from  the 
claims  of  the  representatives  of  her  husband  or  his  creditors ;  but  such  exemp- 
tion shall  not  apply  where  the  amount  of  premium  annually  paid  shall  exceed 
one  hundred  dollars. 

*6.  Sec.  2.  In  case  of  the  death  of  the  wife  before  the  decease  of  her  r^±M 
husband,  the  amount  of  the  insurance  may  be  made  payable,  after  the  death,  •- 
to  her  children,  for  their  use,  and  to  their  guardian,  if  under  age. 

An  Act  to  enable  married  women  to  warrant  the  title  of  real  estate  conveyed  by  them. 
Approved  March  20,  1857.     (Pam.  485.) 

1.  In  any  deed  hereafter  made  by  any  married  woman  of  full  age,  who  joins 
with  her  husband  in  executiug  said  deed,  of  any  lands  or  any  estate  therein,  it 
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shall  be  lawful  for  her  to  enter  into  any  covenant  as  to  the  title  of  the  lands, 
thereby  conveyed,  or  intended  to  be  conveyed,  or  against  incumbrances  thereon, 
or  warranting  the  same  ;  and  such  covenants  shall  have  the  same  force  and  effect 
against  her  and  all  persons  claiming  by,  through  or  under  her,  as  if  she  were  a 
feme  sole  and  unmarried. 


NOTES. 

See  Notes  to  Marriages. 

If  the  proceeds  of  land  devised  to  be  sold  are  given  to  a  married  woman,  who  dies  before 
there  can  be  a  sale,  the  legacy  is  vested,  the  right  devolves  on  the  husband,  and  if  he  dies 
before  the  sale,  it  goes  to  his  representative  and  not  to  the  wife's.     Bald.  C.  C.  R.  177. 

On  the  death  of  the  wife,  the  husband  is  entitled  to  administer  and  to  take  all  her  per- 
sonal property,  and  if  he  die  before  he  has  administered,  the  right  goes  to  his  representa- 
tives. The  rights  of  the  husband  are  not  suffered  to  be  taken  away  unless  by  express  terms, 
and  if  others  administer,  his  right  to  the  estate  remains.     1  G.  C.  R.  243. 

The  notice,  bonds,  &c,  of  the  wife,  remain  hers  upon  her  husband's  death,  unless  he  has 
collected  or  changed  them.     1  G.  C.  R.  30. 

A  married  woman  cannot  enter  into  an  agreement  to  bind  her,  even  with  the  consent  of 
her  husband.  2  G.  C.  R.  65.  She  cannot  execute  and  acknowledge  a  deed,  unless  her  hus- 
bandjoins.     4  Zab.  613.     2  Dutcher,  574. 

A  court  of  equity  will  enforce  a  settlement  made  after  marriage,  in  pursuance  of  an  agree- 
ment made  before  marriage;  but  there  must  be  other  proof  of  the  previous  agreement  than 
the  declarations  of  the  parties,  or  the  recitals  in  the  settlement.     3  G.  C.  R.  489. 

What  is  proof  of  the  delivery  of  an  agreement  previous  to  marriage.  Id.  485.  3  H.  C.  R. 
649. 

A  married  woman  is  regarded  in  equity  as  unmarried,  in  respect  to  her  separate  estate, 
so  far  as  to  enable  her  to  dispose  of  it  in  a  way  not  inconsistent  with  the  terms  of  the  instru- 
ment under  which  she  holds.     3  G.  C.  R.  512. 

A  voluntary  deed  by  a  man  on  the  eve  of  marriage,  unknown  to  the  intended  wife,  and 
made  for  the  purpose  of  defeating  the  interest  which  she  would  acquire  in  his  estate  by  her 
marriage,  held  fraudulent  and  void  as  to  her.     2  H.  C.  R.  515 

If  a  wife  leave  her  husband  in  consequence  of  ill  treatment,  the  husband  will  be  liable  to 
pay  for  articles  suitable  to  her  condition  in  life,  furnished  her  while  living  separate  from 
him.     1  Dutcher,  94. 

A  husband  cannot  recover  a  legacy  to  his  wife  unless  he  has  done  some  act  indicative  of 
an  intention  to  reduce  it  to  possession  prior  to  July  4,  1852.     1  Dutch.  302. 

A  husband  cannot  create  a  lien  on  his  wife's  land.     3  Dutch.  239. 

A  wife  holding  property  in  her  own  right  and  carrying  on  business  on  her  own  account, 
is  answerable  in  the  court  of  chancer}'  for  a  debt  incurred  in  the  business.  1  Beaz.  221. 
If  permitted  by  the  husband  to  buy  goods  and  give  her  note  for  them  as  separate  property, 
she  may  transfer  the  goods  to  pay  the  note.     Id.  267. 
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Act  of  1806,  how  to  be  accepted,  22,  26 

Appraisers,  how  to  value  to  marsh,  5,  78 
Appraisement  of  labor  neglected  on  drain,  59 
Appeal,"  under  act  to  improve  marshes,       17 

under  act  to  drain  swamps,  &c,  54,  74 

expenses  of,  how  paid,  76 

Assessment  for  improving,    2,  5,  7,  8,  25,  30 

meadows  pledged  for,  34 

of  damages  in  draining,  49 

on  general  proprietors,  52 

appeal  as  to  damages,  54 

expense  of  survey,  to  apportion,         53 

for  making  drains,  66 

how  collected,  67,  68 

of  damages  for  cutting  drain,  73 

for  keeping  road  to  fast  land  in  re- 
pair, 78 
may  be  made  every  ten  years,             84 


Banks,  how  laid  out  by  commissioners,  1,  28 

managers  to  examine,  &c,  quarterly,   8 

if  owners  damage,  to  pay  for  it,  19 

horses  and  cattle,  what,  not  to  be 

put  on,  20 
cross    or   line,   how   laid   out,   re- 
paired, &c,                                   27,  28 

location  of,  how  altered,  41 

— —  old  may  be  used  till  new  one  be  made,  44 
Breaches,  sudden,  how  repaired,  18 

Clerk  of  company,  4,  10,  29,  70,  71 

court  to  record  certificate,  1,  22 

fees  of,  _  21 

to  record  survey  of  drain,  etc.  ,45,64 

Commissioners,  to  lay  out  banks,  &c,  1, 16,  42 

appeal  from  decision  of,  17 

fees  of,  21 

to  lay  out  cross  bank,  28 
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Commissioners,  to  make  revaluation, 

to  make  map,  &c, 

to  lay  out  watercourses, 

to  alter  location  of  banks,  &c, 

Company,  name,  &c, 

to  meet  and  choose  officers,  3, 

annual  meetings,  9,  29, 

special  meetings,  12,  23, 

who  may  vote,  an  J  how,  11, 

to  fix  wages, 

to  pay  for  meadow  set  off,  42, 

may  use  old  bank  till  new  one  made, 

Creeks,  navigable,  not  to  be  stopped, 

land  lying  on,  how  enclosed. 

Damage  of  banks,  by  owners,  how  as- 
certained, 

of  drain,  assessment  of,  49, 

for  materials,  how  paid,  38, 

for  cutting  drains,  how  assessed, 

Dams,  sluices,  &c,  how  kept  in  repair. 
Drains,  how  made,  47- 

apportionment  of  labor  on, 

review  of,  57, 

expense  of,  how  defrayed,       45,  58, 

altering  or  abolishing, 

expense  of  examining,  how  paid, 

Election  of  managers,  4,  9,  11,  29,  70, 
Examination  of  drains,  how  expenses  paid, 
Fees  of  court,  clerk,  commissioners,  &c, 

21,  23,  45, 
Fences,  of  lands  on  creeks, 

when  owners  refuse  to  make, 

what  line  ditches  lawful, 

watercourses,  when  not  to  be, 

act  regulating,  not  repealed, 

Guards  not  to  be  removed, 

Managers  appointed,  4, 

to  measure,  value,  and  assess,  &c, 

to  examine  banks,  8, 

wages  of,      ,  13, 


Managers,  where  to  dig  mud,  &c,         14,  82 

to  repair  sudden  breaches,  18 

duties  of,  in  repairing  banks,  &c,      24 

accounts,  how  recovered,  25 

to  refund  surplus,  35 

to  make  drains,  66 

to  examine  and  repair  drains,  69 

to  keep  common  road  in  repair,  79 

to  measure,  plot,  and  value  marsh,     79 

Map  made  evidence,  33 

Meadow,  set  off,  how  to  be  paid  for,     42,  43 
Mill  races,  how  cleared,  85 

Notice  of  applying  for  commissioners,  1 

of  call  of  company,  23 

of  laying  out.  drain,  45,  55 

Owners  of  marsh,  using  common  road, 

to  meet,  81 
may  make  by-laws  respecting  pas- 
turing, 83 
Proceedings  against  owners  for  neg  ect,  16 
Repeal  of  parts  of  law,  32,  77 
Revaluation  and  assessment,  when  and  how,  30 
Supplement  of  1806,how  to  be  accepted,  22, 26 
Surveyors    and    freeholders,    to    lay 

drains,  45,  57,  65-72 

if  interested,  46 

if  in  two  townships,  47 

how  paid,  48 

when  to  make  survey,  53 

to  direct  work,  57 

to  make  resurvey,  58 

to  sell  wood,  grass,  &c,  59 

Tide,  when  it  may  be  let  in,  19 

to  overflow,  by  vote  of  owners,  31 

Treasurer,  appointment,  duties,  &c, 

4,  6,  12,  29,  70,  80 
Vacancies  in  office,  how  filled,  12 

Watercourses,  how  opened,  45-47 

when  not  lawful  fence,  62 

When  supplement  to  become  a  law,  26 


An  Act  to  enable  the  owners  of  the  tide  swamps  and  marshes,  to  improve  the  same,  and  the 
owners  of  meadows  already  banked  in.  and  held  by  different  persons,  to  keep  the  same  in 
good  repair.     Passed  November  29,  1788.     (R.  S.  716.) 

1.  If  the  owners  of  two-thirds  of  any  body  or  tract  of  marsh  or  swamp,  ex- 
posed to  the  overflow  of  the  tide,  and  capable  of  being  laid  dry,  and  put  in  a 
proper  *state  for  improvement  by  one  general  bank  or  dam,  are  desirous  r^.^ 
to  improve  the  same,  and  the  whole  cannot  agree,  such  owners,  desirous  L 
of  improving  as  aforesaid,  after  giving  three  weeks'  previous  notice  to  those  who 
refuse  or  neglect  to  join  in  such  movement,  by  notice  left  at  each  of  their  places 
of  abode,  or  by  advertising  their  intentions  in  three  of  the  most  public  places  in 
the  neighborhood,  at  least  three  weeks  previous  thereto,  may  apply  to  the  court 
of  common  pleas  of  the  county,  in  which  such  marsh  doth  lie ;  or  in  case  a 
county  line  shall  run  through  the  marsh  or  swamp  proposed  to  be  improved  as 
aforesaid,  to  the  court  of  common  pleas  nearest  thereto  ;  on  which  application 
the  members  of  such  court,  who  are  disinterested  and  unconnected  with  the 
parties,  shall,  and  they  are  hereby  required  to  appoint,  by  a  certificate  under 
their  hands  and  seals,  three  or  more  judicious  and  disinterested  men,  well  ac- 
quainted with  banking  and  improving  tide  meadows,  as  commissioners ;  which 
commissioners,  after  giving  notice  of  the  time  and  place  of  meeting,  shall  view 
the  premises,  and  hear  the  parties,  and,  if  they  then  think  proper,  lay  out  the 
bank,  dam,  sluices,  floodgates,  or  other  works  necessary  for  securing  the  marsh 
or  swamp  from  the  overflow  of  the  tide,  in  such  place  or  places  as  may  appear 
most  safe  and  beneficial  to  the  whole  of  the  owners  of  the  marsh  or  swamp  in- 
tended to  be  secured  from  the  overflow  of  the  tide,  and  make  an  actual  survey 
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thereof,  describing  the  place  of  beginning1,  courses,  and  distance,  and  places 
where  the  sluice  or  sluices,  or  floodgates,  shall  be  laid,  and  where  the  bank  or 
dam  shall  join  the  fast  land  ;  and  also  fix  a  name  for  the  company,  and  appoint 
the  time  and  place  of  their  first  meeting,  and  deliver  a  certificate  of  their  pro- 
ceedings, signed  by  a  majority  of  them,  to  the  clerk  of  the  court,  from  which 
they  receive  their  appointment,  which  clerk  shall  forthwith  record  the  said  certi- 
ficate in  the  road  book  kept  in  his  office:  Provided  always,  that  no  navigable 
water  shall  be  stopped  by  virtue  of  this  act,  the  use  of  which  navigation  may, 
in  the  opinion  of  the  majority  of  the  men  appoiuted  as  aforesaid,  be  of  more 
than  half  the  value  to  the  inhabitants  of  the  neighborhood,  that  the  improve- 
ment of  the  meadow  would  be  to  the  owners  thereof:  And  provided  also,  that 
nothing  in  this  act  shall  be  construed  to  authorize  the  stopping  out  any  creek 
or  river  capable  of  navigation  for  shallops  or  flats,  that  can  carry  eight  cords  of 
wood. 

2.  The  expenses  of  erecting,  making,  and  maintaining  the  banks,  dams,  sluices, 
floodgates,  and  other  works,  laid  out  as  aforesaid,  and  also  all  the  general  water- 
courses necessary  for  draining  the  marsh,  swamp,  or  meadow  ground  secured  from 
the  overflow  of  the  tide  by  the  aforesaid  banks  or  works,  as  well  as  the  expense 
of  laying  out  the  banks,  works,  and  watercourses,  and  every  other  necessary  ex- 
pense for  the  benefit  of  the  company,  shall  be  defrayed  by  a  tax,  laid  on  the 
meadow  ground  secured  from  the  overflow  of  the  tide  as  aforesaid,  in  manner 
hereafter  directed. 

3.  After  the  banks,  dams,  and  works  are  laid  out,  and  a  certificate  thereof 
recorded  as  aforesaid,  some  one  or  more  of  the  company  shall  give  at  least  one 
week's  notice  of  the  time  and  place  of  the  aforesaid  first  meeting,  by  notice  left 
at  the  house  of  each  owner,  or  by  advertising  the  same  in  three  of  the  most 
public  places  in  the  neighborhood,  at  least  one  week  previous  to  the  said  time 
of  meeting. 

4.  It  shall  and  may  be  lawful  for  the  owners  and  possessors  of  land,  lying 
within  the  bank  or  dam  laid  out  as  aforesaid,  their  legal  agents  or  representa- 
tives, to  meet  at  the  place  appointed,  and,  between  the  hours  of  one  and  five  in 
the  same  afternoon,  to  choose,  by  ballot  or  otherwise,  and  by  plurality  of  votes 
of  those  met,  such  person  or  persons  as  they  may  think  proper  for  managers,  and 
a  treasurer  and  clerk  for  the  ensuing  year,  or  until  the  next  annual  meeting  there- 
after, and  three  or  more  indifferent  men,  to  value  all  the  marsh,  swamp,  or  meadow 
ground  secured  by  the  bank  from  the  overflow  of  the  tide. 

5.  The  managers,  when  appointed  as  aforesaid,  or  a  majority  of  them,  shall,  as 
soon  as  may  be,  cause  all  the  lots  and  parcels  of  the  marsh,  meadow  ground  or 
swamp,  belonging  to  each  owner,  usually  overflowed  by  the  tide,  and  lying  within 
the  bounds  of  the  proposed  bank  or  dam  and  waterworks,  to  be  carefully  and 
strictly  measured,  and  a  draught  or  plot  to  be  made,  showing  the  quantity  held 
by  each  owner  ;  and  cause  a  valuation  to  be  made,  by  the  men  appointed  as  afore- 
*4-70T  *said,  of  the  meadow  ground  of  each  owner,  separately  ;  and  shall,  there- 

-*  upon,  make  an  estimate  of  the  sum  or  sums  of  money  which  will  be  neces- 
sary to  defray  the  expenses  of  the  different  services  required  by  this  law,  and  also 
of  making  and  erecting  the  bank,  dam,  and  other  works  necessary  to  keep  the 
tide  from  overflowing  the  meadows  within  them,  until  the  said  meadows  shall 
be  laid  dry,  and  put  in  a  proper  state  for  improvement ;  and  shall  assess  the 
same,  ratably,  on  the  said  meadow,  agreeably  to  the  valuation  and  qaautity  each 
owner  may  have  within  the  bank  or  dam  ;  and  shall  state  the  said  assessment  in 
a  regular  duplicate,  containing  the  names  of  the  owners  or  possessors,  the  number 
of  acres  and  parts  of  acres  held  by  each,  the  sums  assessed  on  them,  severally, 
and  the  time  or  times  of  payment ;  which  duplicate  shall  be  delivered  by  them 
to  the  treasurer  chosen  as  aforesaid. 

6.  The  treasurer,  on  receipt  of  the  said  duplicate,  shall,  in  person,  or  by  notice 
in  writing,  left  at  the  usual  place  of  abode  of  each  owner  or  possessor,  demand 
of  and  from  each  owner  and  possessor,  twenty  days  before  the  time  of  payment, 
the  sum  assessed  as  aforesaid ;  and  if  any  of  the  said  owners  or  possessors  shall 
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neglect  or  refuse  to  pay  the  sum  assessed  as  aforesaid,  for  the  space  of  twenty 
days  after  the  time  fixed  for  payment  thereof,  it  shall  and  may  be  lawful  to  and 
for  the  said  treasurer  to  seize  and  rent  out,  by  public  vendue,  to  the  highest 
bidder,  for  so  long  time,  and  no  longer,  as  will  be  requisite,  so  much  of  the 
meadow  ground  within  said  bank,  belonging  to,  or  in  possession  of  such  delin- 
quent owner  or  possessor,  as  may  suffice  to  discharge  such  assessment,  and  all 
expenses  attending  the  recovery  thereof,  having  first  advertised  the  same,  for  the 
space  of  three  weeks,  in  three  of  the  most  public  places  in  the  neighborhood 
where  the  said  meadow  lies,  or  may  be  sold. 

7.  If  said  estimate,  so  made  and  collected  as  aforesaid,  should  not  produce  a 
sufficient  sum  of  money  to  fulfil  the  purposes  above  mentioned,  the  said  managers 
shall  make,  in  like  manner,  an  estimate  of  such  sum  as  may  be  further  necessary, 
which  shall  be  collected  in  like  manner,  as  is  hereinbefore  directed. 

8.  The  said  managers  shall,  from  time  to  time,  at  least  once  in  every  three 
months,  inspect  and  examine  the  banks,  sluices  and  waterworks  whatsoever,  erected 
or  made  for  the  benefit  of  the  aforesaid  company  ;  and  shall  cause  or  procure  to 
be  made  or  done,  all  such  repairs  and  amendments,  as  to  them,  or  a  majority  of 
them,  shall  seem  necessary  ;  and  for  defraying  the  expense  thereof,  shall  assess, 
in  manner  aforesaid,  such  sum  or  sums  of  money  as  may  be  requisite,  which  shall 
be  collected  in  manner  aforesaid. 

9.  After  the  meeting  of  the  said  owners  and  possessors  at  the  time  and  place 
appointed  as  aforesaid,  it  shall  and  may  be  lawful  for  the  said  owners  and  posses- 
sors to  meet  and  assemble  statedly,  on  the  first  Monday  in  April,  yearly  and  every 
year,  at  one  o'clock  in  the  afternoon  of  that  day,  at  such  place  as  a  majority  of 
those  met  at  the  first  meeting,  or  at  the  last  preceding  annual  meeting,  may 
have  from  time  to  time  appointed  ;  and  there,  between  the  hours  of  one  and  five 
in  the  afternoon,  by  ballot  or  otherwise,  and  plurality  of  votes  of  those  met, 
appoint  managers,  a  treasurer,  and  clerk  as  aforesaid,  to  continue  for  one  year,  and 
from  thence  until  others  are  appointed  to  supply  their  places  ;  and  the  manager  or 
managers,  treasurer  and  clerk,  shall  have  the  like  powers  as  those  hereinbefore 
mentioned :  Provided  always,  that  nothing  in  this  act  contained  shall  be  con- 
strued to  prevent  a  manager  from  being  treasurer,  clerk,  or  both. 

10.  It  shall  be  the  duty  of  the  clerk,  chosen  as  aforesaid,  from  time  to  time,  to 
enter  in  a  book,  to  be  provided  for  that  purpose,  all  votes,  proceedings,  orders, 
and  assessments,  made  by  the  said  owners  and  possessors,  or  the  managers,  and 
all  transactions  whatsoever,  which  the  said  owners  and  possessors  or  managers 
shall  direct. 

11.  It  shall  and  may  be  lawful  for  the  executors  or  administrators  of  any 
person  deceased,  to  whose  estate  a  part  of  meadow  ground  lying  in  company 
did  belong,  and  to  and  for  the  guardians  of  minors,  and  to  and  for  the  agents 
of  single  women,  or  other  persons,  who  cannot  attend  the  meeting  of  the 
owners  and  possessors,  such  agents  being  appointed  in  writing,  to  vote  at  said 
meetings. 

*12.  If  any  of  the  managers,  or  treasurer,  or  clerk,  should,  at  any  time  p,^ 
within  the  year  for  which  they  are  elected,  by  death  or  other  disability,  •- 
become  incapable  of  executing  the  duties  required  by  this  act,  it  shall  and  may 
be  lawful  for  the  managers,  or  a  majority  of  them,  or  the  survivors,  or  a  majo- 
rity of  them,  or  the  survivor,  or  if  none  remain,  any  two  of  the  owners  or  pos- 
sessors, to  call  a  meeting  by  notice  in  writing  left  at  the  place  of  abode  of  each 
owner  or  possessor,  or  by  advertising  the  same  in  three  of  the  most  public  places 
in  the  neighborhood,  at  least  two  weeks  previous  thereto,  for  the  purpose  of  sup- 
plying the  vacancy  or  vacancies;  and  the  person  appointed  in  consequence  shall 
have  the  like  powers  for  the  remainder  of  the  year,  as  those  had  in  whose  places 
they  may  be  appointed. 

13.  The  owners  and  possessors  of  meadow  ground,  lying  in  company  as  afore- 
said, or  their  representatives  at  the  annual  meeting,  from  time  to  time,  shall  fix 
and  determine,  by  the  vote  of  a  majority  of  those  met,  the  wages  or  salaries  to 
be  paid  to  the  managers,  treasurer,  and  clerk,  from  year  to  year. 
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14.  It  shall  and  may  be  lawful  for  the  manager  or  managers,  or  a  majority  of 
them,  to  dig  or  cause  to  be  dug,  mud,  sand,  or  other  earth,  for  the  erecting  and 
repairing  the  banks  and  works,  from  time  to  time,  in  such  places  as  shall  be 
most  convenient  to  the  banks  and  works  under  his  or  their  direction,  and  least 
detrimental  to  the  owners  of  the  soil;  and  whenever  it  shall,  in  the  opinion  of 
the  manager  or  managers,  or  a  majority  of  them,  appear  necessary  to  lay  or 
erect  any  works  without  the  banks,  to  prevent  the  wash  from  damaging  the 
banks  or  works,  the  said  manager  or  managers  are  hereby  empowered  to  cause 
such  works  to  be  made  or  done,  and  to  defray  the  expense  thereof,  as  hereinbe- 
fore directed  for  defraying  the  expense  of  other  works  and  repairs. 

15.  All  line  ditches  or  drains,  of  nine  feet  wide  at  the  surface  of  the  meadow, 
four  feet  and  a  half  at  bottom,  and  three  feet  deep,  and  lying  on  a  mud  or  miry 
bottom,  shall  be  deemed  and  reputed,  and  the  same  are  hereby  declared  to  be 
lawful  fences,  and  shall  be  divided  in  the  same  manner,  and  made  and  main- 
tained in  the  same  proportion  as  line  fences  are  by  law  directed  to  be  divided, 
made  and  maintained;  and  the  mud,  earth  or  rubbish,  shall  be  cast  as  equally  as 
may  be  on  each  side,  except  the  owners,  by  agreement,  determine  otherwise. 

16.  And  tvhereas  many  owners  of  meadows,  already  banked  from  the  tide, 
suffer  great  loss  and  damage  by  the  conduct  of  others,  who  own  meadow  lying 
within  the  same  bank,  and  neglect  or  refuse  to  keep  their  part  or  parts  of  the 
bank,  works,  and  watercourses  in  good  repair ;  therefore — be  it  enacted,  that  in 
all  cases  where  several  persons  own  meadow  ground  within  one  and  the  same 
bank,  dam,  or  other  enclosure,  and  liable  to  be  overflowed  or  damaged  by  a 
breach  in  any  part  of  such  bank,  dam  or  other  works,  and  any  of  the  owners  or 
occupiers  of  any  part  thereof,  shall  neglect  or  refuse  to  keep  his,  her,  or  their 
part  or  parts  of  said  banks  or  works  in  repair,  to  the  damage  or  danger  of  the 
other  owner  or  owners,  any  owner  or  owners  so  damaged,  or  in  danger  of  being 
damaged  by  such  neglect,  may,  upon  six  days'  notice  being  given  to  the  other 
owners  or  occupiers,  apply  to  the  judges  of  the  inferior  court  of  common  pleas 
of  the  county  where  such  meadow  may  be,  who  shall  appoint,  by  a  certificate, 
under  the  hands  of  a  majority  of  them,  three  or  more  men,  as  before  described, 
who,  after  giving  ten  days'  previous  notice  to  all  concerned  of  the  time  and  place 
of  meeting,  shall  hear  the  parties,  view  the  premises,  and,  after  taking  into  con- 
sideration every  circumstance,  matter,  and  thing,  which  may  tend  to  enable  them 
to  do  justice  between  the  parties,  divide  the  bank  and  other  works  necessary  for 
the  safety  and  improvement  of  the  meadows,  and  give  and  allot  to  each  owner 
and  occupier  his  or  her  respective  share  or  part  to  keep  up  and  maintain ;  or 
direct  that  the  whole  of  such  bank  and  works  shall  be  supported  by  a  tax,  laid 
from  time  to  time,  agreeably  to  the  quantity  and  quality  of  the  meadow  enclosed 
from  the  tide  by  said  bank;  and  likewise,  in  either  case,  lay  out  all  the  necessary 
general  watercourses  in  such  places  as  may  be  most  convenient  and  beneficial 
for  the  purposes  of  draining  the  meadows  generally,  and  least  detrimental  to  the 
owners  of  the  soil;  and  order  the  maintenance  of  the  watercourses  in  the  same 
manner  as  the  banks  and  works,  either  by  giving  each  owner  his  or  her  share 
or  part  of  the  bank  and  works  to  make,  keep  up,  and  maintain,  or  order 
*4721  *^,at  tne  whole  of  the  bank,  dam,  and  other  works  and  general  water- 

J  courses  shall  be  made  and  maintained  by  a  general  tax;  and  give  a  cer- 
tificate of  their  proceedings,  with  the  courses  and  distances,  if  required  by  any 
owner  or  owners,  signed  by  a  majority  of  the  commissioners  appointed  as  afore- 
said. 

IT.  If  any  owner  or  owners  shall  think  him,  her,  or  themselves  aggrieved  by 
the  proceedings  of  the  commissioners  appointed  as  aforesaid,  he,  she,  or  they 
conceiving  themselves  so  aggrieved,  shall  apply  to  the  court  of  common  pleas, 
in  the  manner  directed  in  the  first  section  of  this  act,  which  is  hereby  directed  to 
appoint  double  the  number  of  commissioners  as  were  appointed  for  the  proceed- 
ings complained  of,  a  majority  of  whom,  after  giving  notice,  hearing  the  parties, 
and  viewing  the  premises,  as  before  directed,  may,  and  they  hereby  are  empow- 
ered and  directed  to  make  a  different  order  of  maintenance  or  division,  as  to  the 
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bank  and  works;  and  alter,  shut  up,  or  relay  the  watercourses,  at  their  discre- 
tion, in  such  manner  as  to  them  may  seem  most  beneficial  for  the  safety  and  im- 
provement of  the  meadows,  and  just  and  equitable  between  all  parties  concerned  ; 
and  likewise  alter  the  place  of  making  and  repairing  any  banks  or  works,  when- 
ever such  alteration  may  become  necessary,  by  wash,  breaches,  or  otherwise ; 
and  make  a  certificate  thereof,  in  manner  aforesaid,  which  certificate,  as  well  as 
all  other  certificates  of  laying  out  the  banks,  works,  and  watercourses,  or  either 
of  them,  or  of  dividing  into  shares  any  banks,  works,  and  watercourses,  shall  be 
recorded  in  the  road  book,  by  the  clerk  of  the  court  as  aforesaid. 

18.  In  all  cases  where  sudden  breaches  may  happen,  or  other  circumstances 
render  immediate  repairs  necessary,  either  where  the  banks  and  works  are  under 
the  direction  of  managers,  or  divided  into  parts  to  be  maintained  by  the  differ- 
ent owners  or  occupiers,  and  the  manager  or  managers,  owner  or  owners,  or 
occupiers,  whose  duty  it  is  to  stop  or  repair  the  same,  shall  neglect  or  refuse  to 
stop  such  breach  or  breaches,  or  make  the  repairs  immediately  necessary,  then, 
and  in  all  such  cases,  it  shall  and  may  be  lawful  for  any  owner  or  owners,  or  pos- 
sessors, to  enter  upon  the  premises,  and  make  the  necessary  repairs,  in  the  same 
manner,  and  under  the  same  restrictions,  as  the  manager  or  managers,  owner  or 
owners,  or  occupiers,  are  by  this  law  directed  and  empowered  to  do  and  perform 
the  same,  and  recover  the  expense  attending  such  repairs  in  any  court  wherein 
the  same  may  be  cognizable,  with  costs,  from  the  person  or  persons,  or  mana- 
gers, whose  duty  it  was  to  do  and  perform  such  repairs. 

19.  If  any  owner  or  possessor  of  any  meadow,  lying  in  company,  or  any  other 
person,  by  his  or  her  order,  shall  wilfully  cut  his  or  her  bank  or  dam,  or  open  his 
or  her  floodgate,  or  sluice  or  sluices,  and  thereby  let  in  the  tide,  at  any  time  be- 
tween the  first  day  of  April  and  the  first  day  of  December,  in  any  year  hereafter, 
without  the  consent  of  the  other  owner  or  owners,  or  possessors,  of  meadows 
lying  within  the  same  bank  or  dam,  and  thereby  damage  the  property  of  his  or 
her  neighbors,  such  person  or  persons,  so  offending,  shall  make  good  all  damages 
occasioned  thereby,  to  be  adjudged  by  two  or  more  freeholders,  chosen  by  the 
parties,  and  recovered  by  the  owner  or  owners,  or  possessor  or  possessors, 
receiving  the  damage,  in  any  court  in  which  the  same  may  be  cognizable,  with 
costs  of  suit. 

20.  In  all  cases  where  banks  or  dams  are  maintained  by  a  tax,  and  divided 
from  the  adjoining  meadows  by  a  lawful  fence,  ditch,  or  drain,  made  and  repaired 
at  the  expense  of  the  company,  if  any  owner  or  occupier  shall  put  or  keep  on, 
or  suffer  to  be  put  or  kept  on  the  part  of  the  bank  or  dam  assigned  as  his  or  her 
part  to  occupy,  any  horses,  horned  cattle,  or  swine,  by  his  or  her  consent  or 
order,  contrary  to  the  directions  of  the  manager  or  managers,  and  thereby  dam- 
age the  bank,  dam,  or  works,  such  owner  or  occupier,  so  offending,  shall  make 
good  all  damages  occasioned  thereby,  to  be  valued  by  two  freeholders  of  the 
township,  to  be  chosen,  one  by  the  managers  or  manager,  and  the  other  by  the 
offender;  and  if  the  person  so  offending  shall  neglect  or  refuse  to  join  in  the 
choice,  then,  and  in  such  case,  the  manager  or  managers  shall  choose  both ;  and 
if  the  two  so  chosen  cannot  agree,  they  shall  choose  a  third,  any  two  of  whom 
shall  value  the  damage;  which  damage  shall  be  recovered  by  the  managers  or 
manager  from  the  person  who  had  offended  as  aforesaid,  and  applied  towards 
repairing  the  bank  or  other  works,  *under  the  direction  of  the  managers :  r*±*£ 
Provided  always,  that  nothing  herein  contained,  except  the  twentieth  L 
section  of  this  act,  shall  extend  to  interfere  with  any  private  law  heretofore 
passed,  or  any  agreement  heretofore  made  for  banking  and  draining  of  meadows, 
without  the  consent  of  all  persons  concerned  therein. 

21.  The  fees  to  be  paid  for  the  different  services  required  by  this  act,  shall  be 
as  follows  : 

To  the  court,  for  appointing  commissioners  and  giving  a  certificate,  or  for 
hearing  the  applicants  where  no  certificate  is  granted,  the  sum  of  ten  shillings. 

To  the  clerk  of  the  court,  for  recording  the  certificate  of  the  appointment  of 
commissioners,  seven  pence  per  sheet,  allowing  ninety  words  to  a  sheet. 


510  MEADOWS. 

And  to  each  of  the  commissioners,  seven  shillings  and  sixpence  per  day,  for 
every  day  he  maybe  employed  in  laying  out  the  banks,  works,  and  watercourses, 
to  be  paid  by  the  applicants ;  but  in  all  cases  where  the  banks,  works,  and 
watercourses,  or  either  of  them  are  maintained  by  a  tax,  the  above  costs  shall  be 
paid  by  the  treasurer  of  the  company ;  and  the  receipts  of  the  court,  clerk,  and 
commissioners,  shall  be  sufficient  vouchers  for  so  much  of  the  company's  money. 

Supplement.     Passed  November  27,  1806.     (R.  S.  724.) 

22.  Sec.  1.  It  shall  be  lawful  for  the  owners  or  possessors  of  two-thirds  of 
any  body  of  meadow,  who  have  subjected,  or  shall  subject  themselves  to  the 
before  recited  act,  and  in  all  cases  where  the  commissioners  have,  or  may  lay  off 
to  each  owner  or  possessor  their  proportion  of  such  bank,  sluices,  waterworks, 
and  watercourses,  to  uphold  and  maintain,  to  certify  under  their  hands,  to  the 
clerk  of  the  court  of  the  county  in  which  such  meadow  shall  lie,  that  they  have 
agreed  to  become  subject  to  this  supplement ;  which  certificate  it  shall  be  the 
duty  of  such  clerk  to  record  in  the  road  book  of  such  county,  for  which  he  shall 
receive  the  same  fees  per  sheet  as  are  allowed  by  law  for  the  recording  of  deeds. 

23.  Sec.  2.  After  such  a  certificate  shall  have  been  recorded  as  aforesaid,  it 
shall  be  lawful  for  any  owner  or  possessor  to  call  a  meeting  of  such  company, 
by  serving  each  owner  or  possessor  with  a  notice  in  writing,  or  leaving  the  same 
at  his  or  her  dwelling-house  or  usual  place  of  abode,  setting  forth  the  time  and 
place  of  such  meeting ;  at  which  time  and  place  the  said  company  shall,  by  plu- 
rality of  voices  of  those  who  shall  meet,  proceed  to  the  choice  of  two  managers, 
being  owners  or  possessors  in  the  said  company,  to  continue  for  the  term  of  one 
year,  or  till  others  shall  be  chosen ;  and  in  case  of  the  death,  removal  or  disa- 
bility of  any  manager  chosen  in  manner  aforesaid,  a  meeting  of  the  company 
may  be  called,  in  the  manner  hereinbefore  directed,  for  the  purpose  of  choosing 
a  manager  to  supply  such  vacancy;  and  every  manager  so  chosen  shall  be  vested 
with  the  same  powers,  perform  the  same  duties,  and  be  subject  to  the  same  penal- 
ties, as  if  he  had  been  elected  in  the  manner  hereinbefore  mentioned,  or  at  any 
annual  meeting  of  the  company  ;  and  the  said  company  shall  choose  a  clerk  in 
the  same  manner  as  managers  are  hereby  directed  to  be  chosen,  who  shall  record 
all  their  proceedings  in  a  book  to  be  provided  for  that  purpose ;  and  every 
manager,  in  performing  any  of  the  duties  in  this  act  required,  shall  receive  one 
dollar  per  day,  and  in  case  of  neglect  or  refusal  to  perform  such  duties,  after 
being  thereunto  required,  he  shall  forfeit  and  pay  for  every  such  neglect  or 
refusal  the  sum  of  fifteen  dollars,  to  be  recovered  by  action  of  debt,  by  any 
owner  or  possessor  who  shall  sue  for  the  same,  to  be  applied  toward  the  sup- 
port of  the  sluices  and  waterworks  of  the  company. 

24.  Sec.  3.  It  shall  and  may  be  lawful  for  all  managers  appointed  agreeably 
to  this  act,  to  view  the  banks,  waterworks  and  watercourses,  and  to  see  that 
they  are  kept  in  good  repair,  and  if  any  owner  or  possessor  shall  neglect  or 
refuse  to  repair  his  or  her  bank,  waterworks  or  watercourses,  laid  off  to  him  or 
her  as  aforesaid,  then  it  shall  be  lawful  for  the  manager  or  managers,  after  five 
days'  notice  in  writing  being  given  to  such  owner  or  possessor,  to  enter  on  the 
premises,  and  do  all  such  repairs  as  may  be  necessary ;  and  it  shall  be  the  duty 
of  the  managers  to  stop,  mend,  or  put  up,  any  breach  in  the  bank  of  any  owner 
or  possessor  without  delay,  if  the  person  having  such  breach  shall  not  imme- 
diately proceed  to  stop  the  same  ;  and  in  performing  any  of  the  said  duties,  he 
*474l  shall  do  as  little  injury  to  the  owners  *of  the  soil  as  possible  :  and  it  shall 

J  be  the  duty  of  the  managers  to  erect  any  wharf  or  wharves  that  may  be 
necessary  for  the  preservation  of  the  bank,  and  to  cause  the  bank  to  be  mowed 
and  kept  clear  of  brush  and  rubbish. 

25.  Sec.  4.  When  any  manager,  appointed  as  aforesaid,  shall  have  done  any 
repairs  to  the  bank,  waterworks  or  watercourses,  or  have  stopped  any  breach  in 
the  bank,  or  erected  any  wharf  or  wharves  for  the  preservation  of  the  bank  of 
any  owner  or  possessor,  so  laid  off  to  him  or  her  to  maintain  and  uphold,  he 
shall,  within  ten  days  after  the  completing  thereof,  present  his  account  for  such 
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repairs,  to  such  owner  or  possessor,  which  account  shall  be  attested  by  his  oath 
or  affirmation,  if  required;  and  if  such  owner  or  possessor  shall  neglect  or 
refuse  to  discharge  the  same  within  twenty  days  thereafter,  then  it  shall  be 
lawful  for  such  manager,  on  five  days'  notice  being  given  by  public  advertisement 
in  five  of  the  most  public  places  in  the  neighborhood,  to  sell  at  public  vendue, 
so  much  grass  as  may  be  on  said  owner's  or  possessor's  meadow  as  will  be  suffi- 
cient to  discharge  such  demand  ;  but  if  the  grass  on  the  meadow  should  not  be 
sufficient  to  satisfy  the  same,  then  to  lease  at  public  vendue,  as  aforesaid,  so 
much  of  the  meadow  of  such  owner  or  possessor  as  will  be  sufficient  to  discharge 
such  demand,  with  reasonable  cost,  to  any  person  who  will  pay  such  demand  for 
the  shortest  term  ;  and  it  shall  be  lawful  for  such  manager  to  make  and  execute 
a  lease  to  such  purchaser  for  such  term,  which  said  lease  shall  be  good  and 
effectual  in  law,  and  shall  vest  the  possession  thereof  in  the  purchaser,  and  bar 
the  owner  and  all  others  during  the  term.  And  in  all  places  where  a  sluice, 
dam,  stopping,  or  waterworks,  is  or  shall  be  laid  off,  to  be  supported  or  upheld 
by  a  certain  portion  of  said  meadow,  or  the  owners  or  possessors  thereof,  it  shall 
be  the  duty  of  any  manager,  appointed  as  aforesaid,  to  stop  any  breach  in  such 
dam,  and  to  erect  and  lay  any  new  sluice  or  erect  any  other  waterworks  that 
may  be  necessary,  and  to  keep  the  whole  in  good  repair;  and  to  enable  such 
manager  to  do  and  perform  the  same,  it  shall  be  lawful  for  him  to  make  assess- 
ments from  time  to  time  on  the  valuation  of  each  owner's  or  possessor's  meadow, 
made  by  the  commissioners  under  the  before  recited  act ;  and  in  case  any  owner 
or  possessor  shall  neglect  or  refuse  to  pay  or  discharge  the  sum  for  which  he  or 
she  may  be  so  charged  on  any  such  assessment,  then  it  shall  be  lawful  for  the 
said  manager  to  proceed  against  him  or  her  for  the  recovery  thereof,  in  the 
manner  hereinbefore  mentioned,  or  by  action  of  debt,  in  which  case  he  shall  pro- 
duce the  assessment  in  evidence  ;  and  it  shall  be  necessary,  in  either  case,  before 
he  shall  proceed,  that  his  account  shall  be  attested  by  his  oath  or  affirmation  ; 
and  that  every  such  manager  shall,  at  the  annual  meeting  of  the  said  company, 
produce  such  assessment,  together  with  an  account  of  his  expenditures  for  the 
preceding  year,  and  pay  over  the  balance,  if  any  in  his  hands,  to  the  succeeding 
manager  or  managers,  to  be  appropriated  to  the  purposes  for  which  such  assess- 
ments were  made. 

26.  Sec.  5.  In  all  cases  in  which  the  operation  of  this  supplement  shall  be 
commenced  in  the  manner  directed  in  the  first  section,  it  shall  become  a  law  of 
this  state,  auy  thing  in  the  before  recited  act,  to  which  this  is  a  supplement,  or 
any  law,  usage  or  custom  to  the  contrary  notwithstanding. 

Supplement.     Passed  February  10,  1819.     (R.  S.  726.) 

2T.  In  all  cases  where  there  are  or  may  be  any  cross  or  line  banks  between 
two  or  more  companies  created  by  virtue  of  the  act  to  which  this  is  a  supple- 
ment, it  shall  and  may  be  lawful  for  the  managers  of  either  company  to  enter 
upon  said  cross  or  line  bank,  and  repair  and  keep  up  the  same,  in  such  manner 
as  to  prevent  tho  water  from  passing  and  repassing  through  or  over  said  bank  : 
Provided,  that  nothing  herein  contained  shall  interfere  with  any  contract  or 
agreement  heretofore  made,  or  which  shall  be  made,  in  relation  to  cross  or  line 
banks  as  aforesaid. 

A  further  Supplement,     Passed  January  22,  1829.     (R.  S.  727.) 

28.  Sec.  1.  When  any  tract  of  marsh  or  swamp  is  exposed  to  the  overflow 
of  the  tide,  and  the  same  may  admit  of  a  division,  by  one  or  more  cross-banks, 
into  separate  parts,  it  shall  be  lawful  for  the  owners  of  two-thirds  of  any  part 
of  said  marsh  which  *may  be  justly  separated  from  the  rest,  by  a  cross-  r*  4*5 
bank,  to  apply  to  the  court  of  common  pleas  of  the  county  in  which  L 
such  marsh  doth  lie,  as  directed  by  the  first  section  of  the  act  to  which  this  is  a 
supplement ;  upon  wrhich  said  court  is  required  to  appoint  three  or  more  judi- 
cious and  disinterested  men,  well  acquainted  with  banking  and  improving  tide 
meadowrs,  as  commissioners,  who  shall  yiew  the  premises,  hear  the  parties  appli- 
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cant,  and  others  interested ;  and  if  they  think  proper,  lay  out  the  cross-bank  as 
applied  for,  together  with  the  other  necessary  banks,  sluices  and  floodgates,  and 
works  requisite  for  securing  the  marsh  or  swamp  from  the  overflow  of  the  tide, 
in  such  place  and  places,  and  direction,  as  may  appear  reasonable  and  most  safe 
and  beneficial  to  the  owners  of  such  part  of  the  marsh  and  swamp  which  is  pro- 
posed to  be  secured  from  the  overflow  of  the  tide,  subject  to  the  like  rules,  regu- 
lations, and  proceedings  as  required  by  the  act  and  supplements  to  which  this  is 
a  further  supplement. 

29.  Sec.  2.  It  shall  and  may  be  lawful  for  the  owners  and  possessors  of  any 
meadow  already  banked  in,  or  that  may  hereafter  be  banked  in,  to  meet  and 
assemble  statedly,  on  such  day  in  the  month  of  April,  yearly  and  every  year,  at 
one  o'clock  in  the  afternoon,  and  at  such  place  as  a  majority  of  those  met  at  the 
first  meeting,  or  at  the  last  preceding  annual  meeting,  may  from  time  to  time 
have  appointed,  and  there,  between  the  hours  of  one  and  five  in  the  afternoon, 
by  ballot  or  otherwise,  and  plurality  of  votes  of  those  met,  appoint  managers,  a 
treasurer,  and  clerk,  to  continue  for  one  year  or  until  others  are  appointed  to 
fill  their  places,  and  to  settle  the  accounts  of  the  company. 

30.  Sec.  3.  Whenever  the  owners  and  possessors  of  two-thirds  of  the  marsh, 
meadow  ground,  and  swamp,  lying  within  the  bounds  of  any  meadow  bank  com- 
pany, shall  agree  to  a  revaluation  and  assessment  of  the  several  lots  and  parcels 
of  such  marsh,  swamp,  and  meadow  ground,  it  shall  and  may  be  lawful  for  the 
owners  and  possessors  of  the  same  company,  at  a  special  meeting  to  be  held  for 
such  purpose,  notice  of  which  said  meeting  shall  be  given  by  the  managers  or 
clerk  of  the  company,  by  putting  up  advertisements  thereof  in  three  or  more 
public  places  near  the  premises,  setting  forth  the  time  and  place  of  meeting,  to 
choose  by  ballot  or  otherwise,  three  or  more  indifferent  and  disinterested  men, 
to  revalue  all  the  marsh,  swamp,  and  meadow  grouud  secured  by  the  bank  or 
dams  from  the  overflow  of  the  tide ;  and  the  managers  of  the  said  company  are 
hereby  required  to  make  out  all  subsequent  duplicates  and  assessments  agreeably 
to  such  revaluation. 

31.  Sec.  4.  It  shall  and  may  be  lawful  for  the  owners  and  possessors  of  any 
tract  of  marsh,  swamp,  or  meadow  ground,  lying  within  the  bounds  of  any  meadow 
bank  company,  organized  or  to  be  organized  under  the  provisions  of  the  act  to 
which  this  is  a  supplement,  to  cause  the  same  to  be  subjected  to  the  overflowing 
of  the  tide,  in  such  manner,  and  for  such  time  or  times,  as  the  same  company 
shall,  at  their  annual  meetings,  direct  and  appoint:  Provided  always,  that  the 
owners  of  at  least  three-fourths  of  such  marsh,  swamp,  or  meadow  ground  shall 
vote  or  agree  to  such  overflow. 

32.  Sec.  5.  Such  part  or  parts  of  the  act  and  supplements,  to  which  this  is  a 
further  supplement,  as  comes  within  the  purview  of  this  act,  and  is  contrary  to 
the  provisions  thereof,  be,  and  the  same  is  hereby  repealed. 

A  further  Supplement.     Passed  March  7,  1832.     (R.  S.  728.) 

33.  Sec.  1.  The  commissioners  appointed  by  the  court,  agreeably  to  the  first 
section  of  said  act,  shall  be  authorized  and  required,  after  they  shall  have  laid  out 
the  said  banks,  dams,  sluices,  and  other  waterworks,  to  cause  a  plot,  map,  or  dupli- 
cate to  be  made,  showing  the  quantity  and  number  of  acres  held  by  each  person, 
respectively,  as  nearly  as  practicable  from  former  surveys,  duplicates,  or  other 
sources  of  information  ;  that  the  said  plot,  map,  or  duplicate,  shall  be  signed  by  a 
majority  of  the  said  commissioners,  and  placed  in  the  hands  of  the  managers  that 
may  be  first  chosen,  there  to  remain  until  the  water  shall  have  been  stopped  off 
said  meadow;  said  plot,  map,  or  duplicate  to  be  received  as  sufficient  evidence  of 
the  quantity  of  acres  belonging  to  each  owner  or  possessor,  and  all  assessments 
*47fil  *an^  votes>  prior  to  the  assessment  and  valuation  made  under  the  fourth 

J  and  fifth  sections  of  the  act  to  which  this  is  a  supplement,  shall  be  governed 
thereby:  Provided  always,  that  nothing  in  this  act  shall  be  construed  so  as  to 
prevent  the  stopping  of  any  creek  or  river,  which  has  been  heretofore  stopped 
by  the  act  to  which  this  is  a  supplement,  or  any  other  act  of  the  legislature. 
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34.  Sec.  2.  For  the  security  of  all  moneys  assessed  or  expended  by  virtue  of 
this  act  or  supplement,  all  the  marsh  or  meadow  enclosed  by  said  bank  or  banks, 
laid  out  as  aforesaid,  shall  be  pledged  and  bound  for  the  payment  thereof,  and  be 
collected  according  to  the  sixth  section  of  the  said  act,  to  which  this  is  a  further 
supplement. 

:;."..  Ski.  3.  If,  after  the  meadow  or  marsh  is  drained,  and  a  measurement  and 
valuation  had,  according  to  the  fifth  section  of  the  act  to  which  this  is  a  supple- 
ment, it  shall  appear  thai  any  <if  the  owners  or  possessors  have  paid  more  than 
their  ratable  proportion  of  taxes,  to  defray  the  expenses  of  all  prior  improve- 
ments, then  the  said  managers  shall  assess  the  same  upon  those  owners  or  pos- 
sessors who  have  not  paid  their  ecpiitable  proportion,  in  such  manner  as  shall  to 
them  appear  just,  and,  with  the  moneys  thus  raised,  refund  to  each  individual 
the  sum  or  sums  by  him  or  her  overpaid,  with  interest  for  the  same. 

36.  Sec.  4.  In  all  cases  of  an  election  for  officers,  or  for  other  purposes,  the 
mode  of  voting  shall  be  in  person  or  by  proxy  in  writing,  duly  executed,  in  the 
following  ratio :  every  person  owning  or  possessing  meadow  or  marsh  in  the  said 
company,  as  described  by  the  said  commissioners,  shall  be  entitled  to  one  vote  for 
any  quantity,  not  exceeding  five  acres,  which  he,  she  or  they  may  possess,  and  one 
vote  for  each  and  every  five  acres,  not  exceeding  twenty  acres,  and  one  vote  for 
each  and  every  additional  ten  acres. 

Skc.  5.  Repealed. 

37.  Sec.  6.  Any  person  or  persons,  owning  meadow  already  banked  in,  or  that 
may  hereafter  be  banked  in,  by  virtue  of  the  act  to  which  this  is  a  supplement, 
where  the  watercourses  and  sluices  are  not  sufficient  to  drain  the  same,  and  the 
company  cannot  agree  on  laying  out  and  making  sufficient  watercourses  and 
sluices,  he,  she  or  they  having  meadow  so  situate  may  apply,  according  to  the 
provisions  of  the  act  to  which  this  is  a  supplement,  for  the  appointment  of  com- 
missioners to  lay  out  and  direct  the  erection  of  such  watercourses,  sluice,  sluices 
or  floodgates  as  they  shall  deem  necessary  to  drain  the  same. 

A  further  Supplement.     Passed  March  5,  1839.     (R.  S.  730.) 

Whereas,  by  the  fourteenth  section  of  the  act  to  which  this  is  a  further  supple- 
ment, it  is  enacted,  that  it  shall  and  may  be  lawful  for  the  manager  or  mana- 
gers, or  a  majority  of  them,  to  dig,  or  cause  to  be  dug,  mud,  sand,  or  other 
earth,  for  erecting  and  repairing  the  banks  and  other  works,  from  time  to  time, 
in  such  places  as  shall  be  most  convenient  to  the  banks  and  works  under  his 
or  their  direction,  and  least  detrimental  to  the  owners  of  the  soil ; — and  whereas 
it  frequently  happens  that  individuals  owning  lots  of  meadow  and  marsh  near 
to  and  adjacent  to  such  banks  and  works  so  wanting  repair  as  aforesaid,  are 
greatly  damaged  by  reason  of  the  digging  up  and  conveying  away  their  soil 
without  just  compensation — therefore, 

38.  Sec.  1.  When  the  manager  or  managers  of  any  meadow  company  organized 
agreeably  to  the  provisions  of  the  act  to  which  this  is  a  further  supplement,  shall 
dig,  or  cause  to  be  dug,  any  mud,  sand,  or  other  earth,  within  the  bounds  of  such 
meadow  company,  and  within  the  bank  securing,  or  intended  to  secure,  the  mea- 
dows and  marsh  of  such  company  from  the  overflow  of  the  tide,  then,  and  in  that 
case,  such  manager  or  managers,  or  his  or  their  successor  or  successors,  shall  pay, 
or  cause  to  be  paid,  to  the  person  or  persons  so  damaged  as  aforesaid,  a  reason- 
able compensation  for  the  same;  and  in  case  the  said  manager  or  managers  can- 
not agree  with  the  owner  or  owners  of  the  soil,  as  to  the  amount  of  damages  sus- 
tained, the  said  manager  or  managers  shall  choose  one  disinterested  freeholder 
resident  in  the  township  in  which  the  damage  was  sustained,  and  the  owner  or 
owners  of  the  soil  shall  choose  another  disinterested  freeholder  resident  as  afore- 
said, which  two  parties  *shall  choose  a  third  disinterested  freeholder  resi-  r*^^ 
dent  as  aforesaid;  and  the  three  persons  so  chosen,  shall  view  the  pre-  L 
raises  and  assess  the  damages  sustained  as  aforesaid ;  and  their  decision,  or  the 
decision  of  a  majority  of  them,  put  in  writing  under  their  hands,  shall  be  binding 
and  conclusive  on  the  parties. 

33 
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39.  Sec.  2.  It  shall  be  the  duty  of  the  said  manager  or  managers,  within  ten 
days  after  a  copy  of  the  said  decision  shall  have  been  served  upon  him  or  them, 
to  pay  to  the  owner  or  owners  of  the  said  soil  the  damages  so  ascertained,  and  also 
to  pay  the  expenses  and  compensation  of  the  said  freeholders ;  and  in  case  he  or 
they  shall  neglect  or  refuse  so  to  do,  the  said  owner  or  owners  may  maintain  an 
action,  and  recover  judgment  against  him  or  them  for  the  amount  thereof,  with 
costs,  in  any  court  of  competent  jurisdiction  ;  and  that  the  amount  of  the  damages, 
expenses,  and  compensation,  which  shall  be  paid  by  any  such  manager  or  managers, 
in  pursuance  of  this  act,  shall  be  allowed  and  credited  to  him  or  them,  in  the 
settlement  of  his  or  their  accounts. 

A  further  Supplement.     Approved  March  1,  1849.     (Pam.  270.) 

Whereas  the  security  of  the  banks  and  other  works,  erected  for  the  protection  of 
meadows  reclaimed  from  overflow  by  the  tide,  is  frequently  endangered  by  the 
removal  of  the  mud,  or  guards,  lying  outside  of  said  banks — therefore, 

40.  Hereafter  it  shall  not  be  lawful  for  any  person  to  remove  any  portion  of  the 
mud,  or  guards,  lying  outside  of  the  banks,  or  other  works,  and  within  six  rods 
thereof,  belonging  to  any  bank  or  meadow  company  (except  for  necessary  repairs 
to  said  banks  or  other  works,  in  the  manner  prescribed  in  the  act  to  which  this  is 
a  supplement),  without  the  consent  of  a  majority  of  said  company  first  obtained, 
at  a  regular  meeting  thereof,  held  according  to  law. 

Supplement.     Approved  April  5,  1855.     (Pam.) 

41.  Sec.  1.  If  the  owners  of  more  than  one  half  the  number  of  taxed  acres  of 
any  meadow  now  or  hereafter  to  be  enclosed  by  a  bank,  dam,  sluices  and  other 
waterworks,  laid  out  by  commissioners  appointed  and  acting  under  the  first 
section  of  the  law  to  which  this  is  a  supplement,  shall  deem  the  location  thereof 
unsafe  or  hard  to  be  maintained,  by  reason  of  wash,  breach,  or  other  cause,  they 
may  apply  to  the  court  of  common  pleas,  in  the  manner  directed  in  the  said 
first  section  of  the  law  above  recited,  and  the  said  court  shall  appoint  double 
the  number  of  commissioners  first  appointed  for  the  laying  out  of  said  bank, 
dams,  sluices  and  other  waterworks,  a  majority  of  whom,  after  hearing  the  parties 
and  viewing  the  premises,  may,  and  they  are  hereby  empowered  to  make  such 
alterations  in  the  location  of  said  bank,  dam,  sluices  and  other  works,  as  they 
shall  think  necessary ;  and  it  shall  be  their  duty  to  make  an  actual  survey,  de- 
scribing the  alteration  so  made,  and  setting  the  same  forth  in  a  certificate,  which 
certificate  shall  be  recorded  in  a  book  by  the  clerk  of  the  court  from  which  they 
received  their  appointment. 

42.  Sec.  2.  When  the  commissioners,  acting  under  the  first  section  of  this  act, 
shall,  by  any  alteration  in  the  location  or  place  of  making  the  bank,  dams,  sluices 
and  other  works,  or  any  part  thereof,  leave  a  portion  of  the  meadow  unenclosed, 
they  shall  set  off  such  portion  of  the  meadow  adjacent  to  the  bank,  dams,  sluices 
and  other  works,  as  they  shall  deem  sufficient  for  the  making  and  maintaining  of 
the  same,  which  said  meadow  so  set  off,  they  shall  cause  to  be  surveyed,  and 
embody  the  survey  thereof  in  the  certificate  required  to  be  made  by  them  in  the 
first  section  of  this  act ;  and  the  said  commissioners  shall  value  the  meadow  so 
set  off,  and  determine  the  amount  to  be  paid  therefor  by  the  meadow  company, 
to  the  owner  or  owners  of  the  soil ;  which  amount  shall  be  final  and  conclusive 
to  the  parties. 

43.  Sec.  3.  The  amount  so  ascertained,  together  with  the  expenses  attending 
the  same,  shall  be  paid  by  the  manager  or  managers  of  the  meadow  company,  in 
thirty  days  after  notice  of  such  decision  shall  be  served  on  him  or  them,  to  the 
owner  or  owners  of  the  soil ;  and  if  he  or  they  neglect  or  refuse  to  pay  the 
same,  the  said  owner  or  owners  may  maintain  an  action  against  him  or  them 
therefor,  in  any  court  having  competent  jurisdiction  :  Provided  always,  that 
*1T81  ^e  amount  so  *Paid  by  the  said  manager  or  managers,  shall  be  allowed 
-J  to  him  or  them  in  the  settlement  of  his  or  their  accouuts  with  the  meadow 
company. 
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44.  Sec.  4.  It  shall  be  lawful  for  the  manager  or  managers  of  the  meadow 
company  to  enter  upon  the  old  bank  and  maintain  the  same  until  such  time  as 
the  bank,  dams,  sluices,  or  other  waterworks  shall  be  Completed,  in  the  location 
fixed  by  the  commissioners  :  and  the  old  bank  shall  not  be  considered  as  aban- 
doned, unless  the  owners  of  more  than  one  half  the  number  of  taxed  acres  shall 
so  determine,  but  shall  remain  and  be  considered  as  part  of  the  bauk  of  the 
company,  until  the  bank,  dams,  sluices  or  other  waterworks  in  the  new  location, 
shall  be  completed. 

An  Act  to  enable  the  owners  of  swamp  or  meadow  ground  to  drain  the  same,  and  to  repeal 
a  law  heretofore  made  for  that  purpose.     Passed  November  24,  1792.     (R.  S.  731.) 

45.  Sec.  1.  From  and  after  the  passing  of  this  act,  it  shall  and  may  be  law- 
ful for  any  person  or  persons,  who  may  have  any  meadow,  or  land  improved,  or 
capable  of  being  improved  into  meadow,  lying  or  being  so  situated  as  that  it 
cannot  be  drained  sufficiently  for  the  effectual  improvement  of  the  same,  without 
clearing  out  creeks  or  natural  watercourses,  or  cutting  into  or  through  the 
meadows  or  other  lands  belonging  to  or  in  possession  of  such  person  or  persons 
as  will  not  join  in  cutting,  clearing  creeks,  or  natural  watercourses,  or  permit  a 
sufficient  ditch  or  drain  to  be  cut  and  kept  open  into  or  through  the  same,  to 
apply  to  the  two  surveyors  of  the  highways  and  the  two  chosen  freeholders  of 
the  township  in  which  the  land  doth  lie,  who  are  hereby  directed  and  required, 
upon  ten  days'  notice  given  for  that  purpose,  as  well  to  the  person  through 
whose  land  or  possession  the  said  ditch  is  proposed  to  be  cut,  or  creek  or  natural 
watercourse  cleared,  as  to  the  surveyors  and  freeholders,  particularly  specifying 
the  time  and  place  of  meeting  to  view  the  premises ;  when  they,  or  a  majority 
of  them,  in  case  the  ditch  or  drain,  or  clearing  the  creek  or  watercourse,  applied 
for  shall  appear  necessary  and  reasonable,  shall  lay  out  such  ditch,  drain,  or 
watercourse,  as  in  their  judgment  shall  be  sufficient  for  the  purpose,  and  in  such 
place  or  places  as  will  be  most  proper  for  draining  the  said  meadow  or  land, 
with  as  little  detriment,  however,  as  may  be,  to  the  owner  or  possessor  of  the 
premises  through  which  the  said  ditch,  drain,  or  watercourse  may  run  or  be 
laid,  causing  a  proper  return  of  such  ditch,  drain,  or  watercourse  to  be  made, 
describing  the  beginning  and  several  courses  and  distances  thereof,  from  an 
actual  survey  made  by  a  surveyor,  and  signed  by  him  and  the  aforesaid  surveyors 
of  the  road  and  freeholders  ;  which  actual  survey  shall  be  recorded  in  the  clerk's 
office  of  the  county,  who  shall  be  entitled  to  receive  three  shillings  for  the  same ; 
and  the  record  thereof  may  be  given  in  evidence  in  any  court  of  law  ;  the  ex- 
penses thereof  to  be  paid  by  the  owners  or  possessors,  in  proportion  to  the 
benefit  they  may  receive  thereby.     (See  61.) 

46.  Sec.  2.  In  case  any  or  either  of  the  surveyors  or  freeholders  aforesaid 
should  be  interested,  either  for  or  against  the  watercourse  applied  for,  applica- 
tion shall  be  made  to  any  other  surveyor  or  freeholder  of  the  same  county, 
chosen  as  aforesaid,  being  disinterested  and  living  nearest  to  the  premises,  who 
is  and  are  hereby  directed  and  required,  upon  notice  as  aforesaid,  to  attend  in 
the  room  and  stead  of  him  or  them  so  interested,  and  to  do  and  perform  the 
same  duties,  as  if  he  or  they  resided  in  the  township  where  the  ditch  or  drain, 
or  clearing  of  a  creek  or  watercourse,  shall  be  applied  for. 

47.  Sec  3.  Whenever  any  such  creek,  ditch,  drain  or  natural  watercourse  is 
necessary  for  the  improvement  of  lands  as  aforesaid,  shall  happen  to  be  in  or  on  a 
line  between  two  townships,  or  leading  out  of  one  township  into  another,  it  shall 
and  may  be  lawful  for  the  person  or  persons  applying,  and  he,  she  or  they  is  and 
are  hereby  required  to  call  the  surveyors  of  the  highways  and  chosen  freeholders 
of  both  the  said  townships,  who,  when  met,  or  a  majority  of  them,  shall  proceed 
in  the  same  manner  as  is  before  directed  for  the  chosen  freeholders  and  surveyors 
of  the  highways  of  a  township  to  proceed  ;  and  the  decree  of  them  or  a  majority 
of  them,  shall  be  equally  binding  upon  all  parties  :  Provided  always,  that  nothing 
contained  in  this  act  shall  empower  the  surveyors  and  freeholders  aforesaid,  to 
lay  *any  watercourse  through  a  mill  dam  or  other  works,  erected  for  the  p,.q 
accommodation  of  a  mill  or  the  manufacturing  of  iron.  ^ 
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48.  Sec.  4.  There  shall  be  allowed  to  the  surveyors  and  freeholders,  for  the 
time  they  may  respectively  be  employed  in  performing  the  duties  enjoined  them 
by  this  act,  the  sum  of  seven  shillings  and  sixpence  a  day  each,  to  be  paid  by  the 
person  or  persons  requesting  such  service  ;  and  in  case  either  of  the  surveyors  or 
freeholders,  appointed  for  laying  out  or  clearing  the  ditches,  drains,  creeks,  or 
watercourses  hereinbefore  mentioned,  shall  neglect  or  refuse  to  do  and  perform 
the  duties  enjoined  him  by  this  act,  he,  so  offending,  shall  forfeit  and  pay,  for 
every  such  neglect  or  refusal,  the  sum  of  three  pounds,  to  be  recovered  in  an 
action  of  debt,  by  the  party  applying,  to  and  for  his  use. 

49.  Sec.  5.  In  all  cases  where  ditches  or  drains  shall  be  laid  into  or  through 
the  land  of  any  person  or  persons,  not  benefited  by.  or  requesting  such  ditch  or 
drain,  or  clearing  a  watercourse,  that  the  surveyors  and  freeholders,  laying  out 
the  same,  shall  be  and  they  hereby  are  required  to  assess  the  damage  the  owner 
or  owners  of  land  damaged  may  sustain  thereby,  and  also  the  quota  each  person 
shall  bear,  who  shall  be  benefited  thereby ;  which  assessment  or  quota  shall 
become  a  legal  debt,  and  be  immediately  paid  by  each  person  so  assessed,  to  the 
person  or  persons  injured. 

Sec.  6.  Repealed. 

50.  Sec.  7.  Whenever  water,  conveyed  in  ditches,  drains,  or  watercourses  as 
aforesaid,  shall  be  carried  or  vented  through  gates,  dams,  or  sluices,  or  other 
works,  that  then  all  persons  interested  in  such  ditches,  drains,  or  watercourses, 
shall  bear  such  a  share  or  proportion  of  the  expense  of  keeping  such  dams, 
sluices,  or  works  in  repair,  as  shall  be  fixed  and  determined  by  the  surveyors  and 
freeholders  laying  out  such  drains  as  aforesaid,  in  all  cases  where  the  surveyors 
and  freeholders  shall  judge  a  proportion  of  such  expenses  ought  to  be  borne  by 
the  owners  of  land  drained  as  aforesaid. 

51.  Sec.  8.  Provided  always,  that  in  all  cases  where  ditches,  drains,  or 
watercourses  shall  be  laid  out  pursuant  to  the  directions  of  this  act,  the  same 
shall  be  on  lines  between  proprietors  of  land,  where  the  same  can  be  done  with 
convenience  to  all  parties  concerned. 

52.  Sec.  9.  And  whereas  there  are  large  tracts  of  land  unimproved,  and  lands 
held  in  common  by  the  general  proprietors  in  this  state,  by  means  whereof  it  will 
be  difficult  to  recover  the  assessments  and  expenses  directed  by  this  act  in  case 
of  default — be  it  therefore  further  enacted,  that  it  shall  and  may  be  lawful,  for 
the  recovery  of  the  said  assessments  and  expenses,  for  any  person  or  persons 
entitled  to  recover  the  same,  upon  his  or  their  giving  notice,  by  advertisement, 
of  the  sum  assessed  or  expenses  adjudged,  in  three  or  more  public  places  in  the 
county  where  the  lands  lie,  and  in  one  or  more  of  the  newspapers  of  this  state, 
for  the  space  of  six  weeks,  and  the  general  proprietors  refusing  or  neglecting  to 
discharge  the  same,  the  party  entitled  to  receive  the  same,  may  make  return  of 
such  delinquents  to  one  of  the  judges  of  the  inferior  court  of  common  pleas  for 
the  county,  who  shall  enter  judgment  against  such  delinquent  proprietor  for  such 
assessment,  which  judgment  shall  be  filed  in  the  clerk's  office  of  the  county,  as  of 
record,  and  writ  of  execution  shall  issue  and  be  recorded  by  the  clerk  against  the 
lands  of  the  said  delinquents,  directed  to  the  sheriff  of  the  county,  to  make  sale 
and  dispose  of  so  much  of  said  lands,  as  near  as  may  be,  as  will  be  sufficient  to 
discharge  the  said  assessment  or  expenses ;  and  if  upon  such  sale  there  should 
be  any  overplus,  the  said  person  or  persons  so  prosecuting  are  hereby  declared 
to  be  accountable  for  the  same  to  the  general  proprietors,  their  agent,  or 
attorney. 

53.  Sec.  10.  In  order  the  more  fully  to  enable  the  surveyors  and  freeholders, 
appointed  as  aforesaid,  to  allot  to  each  person  concerned  his  or  her  just  propor- 
tion of  such  ditch,  drain,  or  watercourse,  to  clear,  make,  support,  and  keep  open, 
they  be  empowered  and  directed,  whenever  they  deem  it  necessary,  to  cause  actual 
surveys  to  be  made  of  the  quantity  of  meadow  or  swamp  held  by  each  owner  or 
possessor,  that  is  benefited  thereby,  the  expense  thereof  to  be  paid  by  each  owner 
or  possessor  in  proportion,  as  before  directed. 

*480l       *^'  **'  ^  any  person  or  persons  shall  think  themselves  aggrieved 

■  by  any  assessments  made  by  virtue  of  this  act,  that  on  payment  of  such 
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assessment,  he,  she,  or  they  may  appeal  to  the  next  court  of  common  pleas,  to 
be  held  in  and  for  the  county  in  which  such  assessment  is  made,  which  court  is 
hereby  authorized  to  decide  thereon,  by  making  abatement  or  otherwise,  as  shall 
appear  equitable  and  just. 

Supplement.     Passed  February  25,  1828.     (R.  S.  735.) 

55.  Sec.  1.  In  addition  to  the  notice  required  to  be  given  in  and  by  the  first 
section  of  the  act  to  which  this  is  a  supplement,  ten  days'  notice  shall  be  ^iven, 
by  advertisement  in  one  of  the  newspapers  printed  in  this  state,  and  circulating 
in  the  township  or  townships  in  which  the  meadow  or  land  proposed  to  be 
drained  is  situated,  and  also  by  advertisements,  set  up  in  five  public  places  in 
each  of  said  townships,  specifying  the  time,  place,  and  purpose  of  the  meeting  of 
the  surveyors  of  the  highways  and  chosen  freeholders;  on  the  legality  of  which 
notices,  the  said  surveyors  and  freeholders,  when  met,  may  decide,  and  their 
decision  shall  be  final  and  conclusive. 

5(5.  Sec.  2.  The  said  surveyors  and  freeholders,  who  shall  concur  in  laying  out 
any  ditches  or  drains,  or  clearing  any  watercourses,  as  mentioned  in  the  act  to 
which  this  is  a  supplement,  shall,  at  the  same  time,  allot  to  each  person  interested 
therein,  whether  the  said  ditch,  drain,  or  watercourse  shall  be  laid  into  or  pass 
through  his  or  her  meadows  or  lands,  or  not,  the  part  or  parts  thereof  which  he 
or  she  shall  clear,  make,  support,  and  keep  open  ;  which  part  or  parts,  so  allotted, 
he  or  she,  or  his  or  her  heirs  or  assigns,  shall  for  ever  thereafter  be  empowered 
and  obliged  to  make,  open,  and  clear  out,  from  time  to  time,  whenever  the  same 
may  be  necessary;  and  if  any  person  or  persons  shall  neglect  or  refuse  to  make, 
repair,  and  keep  open  his,  her,  or  their  proportion  or  allotment  of  such  ditch, 
drain,  or  watercourse,  after  having  been  notified  in  writing,  twenty  days,  to  do 
so,  by  any  person  or  persons  benefited  or  to  be  benefited  by  the  said  ditch,  drain, 
or  watercourse,  then  and  in  such  case,  at  any  time  after  the  expiration  of  the 
said  twenty  days,  such  person  or  persons  so  giving  notice,  may  make,  open,  and 
clear  out  the  part  or  parts  of  the  said  ditch,  drain,  or  watercourse  allotted  to  the 
said  person  or  persons  so  neglecting  or  refusing,  doing  as  little  damage  to  the 
owners  or  possessors  of  the  said  land  or  meadow,  as  the  nature  of  the  case  will 
admit  of;  and  may  recover  the  expenses  thereof,  from  the  person  or  persons  so 
neglecting  or  refusing  as  aforesaid,  in  an  action  of  debt,  with  costs  of  suit : 
Provided  always,  that  in  all  cases  where  ditches,  drains,  or  watercourses,  laid 
out  as  aforesaid,  shall  be  on  lines  between  different  proprietors,  the  mud,  earth, 
and  rubbish  shall  be  cast  equally  on  each  side,  except  the  owners  or  possessors, 
by  agreement,  shall  otherwise  determine. 

Supplement.     Passed  February  14,  1831.     (R.  S.  736.) 

51.  Sec.  1.  From  and  after  the  passing  of  this  act,  it  shall  and  may  be  lawful 
for  any  person  or  persons,  who  may  have  any  meadow  or  land  improved,  or 
capable  of  being  improved  into  meadow  or  pasture,  or  arable  lands,  which  hath 
heretofore  been,  or  may  hereafter  be  surveyed  and  laid  out  in  ditches,  drains, 
creeks,  or  watercourses,  under  and  by  the  directions,  and  in  conformity  to  the 
act  to  which  this  is  a  supplement,  as  often  as  the  same  may,  from  time  to  time, 
require  to  be  renewed,  ditched,  cleared  out,  and  effectually  repaired,  to  apply  to 
the  two  surveyors  of  the  highways,  and  the  two  chosen  freeholders  of  the  town- 
ship in  which  the  land  doth  lie,  who  are  hereby  directed  and  required  to  proceed 
to  view  aud  examine  the  premises  so  laid  out  as  aforesaid,  and  which  are  wanting 
to  be  renewed,  ditched,  cleared  out,  and  effectually  repaired,  and  to  take,  order, 
and  direct  how,  and  in  what  manner,  and  in  what  proportions,  the  same  shall  be 
done  by  each  owner  or  occupant  of  any  such  meadow  or  swamp  lands ;  and  shall 
in  all  things  be  governed  by  the  directions  contained  in  the  act  to  which  this  is 
a  supplement ;  and  shall  be  entitled  to  the  same  fees,  and  be  subject  to  the  same 
penalties,  as  are  provided  for  in  the  act  to  which  this  is  a  supplement. 

58.  Sec.  2.  Whenever  any  person  or  persons  shall  apply  to  the  surveyors  of 
*the  highways  and  the  chosen  freeholders,  as  aforesaid,  and  have  given  r^.a-, 
the  notice  required  by  law,  of  the  time  and  place  of  such  meeting,  it  shall  ■- 
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be  the  duty  of  such  person  or  persons  to  produce  to  the  said  surveyors  and 
holders  a  certified  copy  from  the  clerk  of  the  county,  of  the  actual  survey  of 
such  lands  as  shall  be  recorded  in  the  clerk's  office  of  the  county,  and  which  it 
is  intended  to  have  the  ditches,  drains,  creeks,  and  watercourses  renewed,  cleared 
out,  and  effectually  repaired,  and  also  to  furnish  a  competent  surveyor,  with 
compass  and  chain,  to  resurvey  and  mark  out  said  meadow  or  swamp  lands, 
agreeably  to  the  said  original  survey  and  the  directions  of  said  surveyors  of  the 
highways  and  the  chosen  freeholders,  who  shall  thereupon  allot  to  each  person 
interested  therein,  the  part  or  parts  thereof,  he  or  she  shall  clear,  make,  sup- 
port, and  keep  open,  and  in  what  manner  and  at  what  times  the  work  shall  be 
done ;  and  if  any  person  or  persons,  owners  of  land  and  meadow  directed  to  be 
drained  as  aforesaid,  shall  neglect  to  make,  repair,  and  keep  open  his,  her,  or 
their  proportion  or  allotment  of  said  ditch,  drain,  or  watercourse,  that  then,  and 
in  such  case,  any  one  or  more  of  the  owners  of  such  land  or  meadow  may  make, 
open,  and  clear  out  the  said  ditch,  drain,  or  watercourse,  from  time  to  time,  and 
recover  the  expenses  thereof  from  the  person  or  persons  neglecting  to  do  the 
same,  by  a  sale  of  the  wood,  grass,  herbage,  or  pasture  on  said  land  or  meadow 
which  shall  be  so  ditched  and  drained. 

59.  Sec.  3.  Whenever  it  shall  be  necessary  to  sell  the  wood,  grass,  herbage, 
or  pasture,  on  any  such  land  and  meadow  as  aforesaid,  it  shall  be  the  duty  of 
any  one  of  the  said  surveyors  of  the  highways,  or  chosen  freeholders  of  the 
township  in  which  the  said  land  or  meadow  hath  been  so  drained,  as  aforesaid, 
and  who  is  no  ways  interested  therein,  to  go  upon  the  ground  and  view  and 
appraise  such  opening,  draining,  clearing  out,  and  ditching  of  such  land  or 
meadow,  in  presence  of  the  owner  thereof,  if  he,  she,  or  they  will  be  present 
upon  notice  given  them,  if  easily  to  be  found,  and  then  and  there  to  assess  the 
amount  due  for  such  work,  and  one  dollar  for  his  services,  all  of  which  he  shall 
certify  in  writing,  under  his  hand  and  seal ;  and  the  person  having  done  such 
work,  shall  thereupon  file  the  said  certificate  before  some  justice  of  the  peace  of 
the  county  where  the  land  lies,  who  shall  thereupon  enter  judgment  for  the  sum 
so  appraised  or  assessed,  with  costs,  and  grant  execution  thereon,  for  the  sale  of 
so  much  of  the  wood,  grass,  herbage,  or  pasture,  on  any  such  land  and  meadow 
as  is  contained  in  the  certificate  aforesaid,  as  will  pay  said  judgment  and  costs: 
Provided,  that  no  such  appraisement  or  assessment  shall  be  made  more  than 
once  in  six  years. 

And  whereas,  there  are  large  tracts  of  land  which  lie  adjoining  on  rivers,  creeks, 
and  streams  of  water,  or  otherwise  held  by  different  owners,  and  not  easily 
fenced  in  separate  lots,  but  which  might  be  enclosed  in  common  under  safe 
and  easy  regulations — therefore, 

60.  Sec.  4.  It  shall  and  may  be  lawful  for  any  persons  having  lands  so  situ- 
ated, and  when  the  owners  of  two-thirds  of  such  lands  shall  agree  to  fence  the 
same,  to  apply  to  the  two  surveyors  of  the  highways  and  the  two  chosen  free- 
holders of  the  township  in  which  the  land  doth  lie,  who  are  hereby  directed  and 
required,  upon  ten  days'  notice  given  for  that  purpose,  as  well  to  the  persons 
owning  or  in  possession  of  said  lands  intended  to  be  fenced,  particularly  specify- 
ing the  time  and  place  of  meeting,  to  view  the  premises,  and  when  the  lines  of 
such  lands  are  not  known,  then  they,  or  a  majority  of  them,  shall  cause  an  actual 
survey  of  said  lands  to  be  made  by  a  surveyor,  and  a  map  and  return  thereof 
shall  be  recorded  in  the  clerk's  office  in  the  county  where  the  land  lies;  and  shall 
thereupon  mark  out,  determine,  and  fix  upon  the  distance  and  kind  of  fence  each 
owner  or  occupant  of  such  tract  of  land  shall  make  and  maintain  of  such  out- 
side or  boundary  fence ;  and  also  to  assign  to  each  one  of  said  owners  or  occu- 
pants, his,  her,  or  their  proportion  of  horses,  cattle,  or  sheep,  that  may  run  at 
large  and  be  pastured  thereon ;  and  the  time  or  times  when  no  such  horses, 
cattle,  or  sheep  shall  be  suffered  to  run  thereon ;  and  the  amount  of  damage 
each  one  shall  pay  for  a  breach  of  any  such  regulations;  all  of  which  said  allot- 
ment of  fence  and  regulations  shall  be  made  out  in  writing,  and  signed  by  the 
said  surveyors  and  freeholders,  and  recorded  in  the  clerk's  office  of  the  county, 
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a  certified  copy  of  which  shall  be  received  in  evidence  *in  any  court  of  r*4Q0 
record  in  this  state:   Provided  always,  that  nothing  herein  contained  ■- 
shall  be  construed  to  prevent  any  person  or  persons  from  enclosing,  with  a  law- 
ful fence,  his,  her,  or  their  lands  separate  and  apart,  so  as  not  to  be  subjected 
to  any  of  the  conditions  of  this  act,  in  relation  to  fences. 

61.  Sec.  5.  If  any  person  or  persons,  owners  or  occupants  of  any  such  tract 
of  land  as  shall  be  ordered  to  be  so  enclosed,  who  shall  refuse  or  neglect,  for 
the  space  of  six  months  after  notice  in  writing  shall  have  been  served  upon  him, 
her,  or  them,  it  shall  and  may  be  lawful  for  any  one  of  the  said  owners  to  make, 
amend,  keep  up,  and  repair  such  person's  or  persons'  part  or  allotment  of  said 
fence  or  enclosure,  and  have  and  enjoy  his,  her,  or  their  proportion  of  the  pas- 
ture of  such  horses,  cattle,  or  sheep  that  may  be  allotted  to  the  owners  of  such 
lands  as  shall  neglect  or  refuse  to  fence  the  same,  so  long  only  as  such  owner  or 
occupant  shall  neglect  to  pay  a  reasonable  compensation  for  such  fencing  or 
enclosure,  or  shall  not  enclose  his,  her,  or  their  lands  separate  and  apart  from 
such  lands  held  in  common. 

62.  Sec.  6.  No  river,  creek,  pond,  or  navigable  stream,  where  the  tide  ebbs 
and  flows,  so  as  to  leave  less  than  three  feet  depth  of  water  therein  at  low  tide, 
shall  be  adjudged  or  deemed  a  lawful  fence  within  the  meaning  of  the  act  en- 
titled, "An  act  regulating  fences,"  passed  the  twenty-third  day  of  January, 
A.D.  seventeen  hundred  and  ninety-nine. 

63.  Sec.  7.  Nothing  herein  contained  shall  be  construed  as  repealing  any 
part  of  the  act  to  which  this  is  a  supplement,  or  the  act  entitled,  "An  act  regu- 
lating fences,"  passed  the  twenty-third  of  January,  seventeen  hundred  and 
ninety-nine. 

Supplement.     Passed  February  24,  1838.     (R.  S.  739.) 

64.  In  any  case  where  a  ditch,  drain,  or  watercourse  has  heretofore  been,  or 
shall  hereafter  be  laid  out  and  opened,  pursuant  to  the  act  to  which  this  is  a 
supplement,  for  the  period  of  one  year,  it  shall  be  lawful  for  any  owner  or  pos- 
sessor of  any  land  drained  thereby,  or  through  which  the  same  shall  be  cut  or 
run,  or  the  water  flow,  to  apply  to  the  surveyors  of  the  highways  and  chosen 
freeholders  for  the  time  being,  to  review  the  premises,  proceeding  therein  in  all 
respects  as  by  the  said  act  is  required  to  be  done  to  lay  out  the  ditch,  drain,  or 
watercourse ;  and  the  said  surveyors  and  freeholders,  or  a  majority  of  them, 
shall  have  authority  to  alter,  change,  or  abolish  the  said  ditch,  drain,  or  water- 
course, as  shall  then  appear  to  them  to  be  just  and  reasonable,  and  to  make  a 
new  assessment  of  damages,  if  they  judge  the  same  proper,  proceeding  in  all 
respects  as  is  required  to  be  done  in  laying  out  said  ditch,  drain,  or  watercourse  : 
Provided,  that  if  they  shall  abolish  the  said  ditch,  drain,  or  watercourse,  instead 
of  an  actual  survey,  they  shall  make  and  sign  a  certificate  to  that  effect,  which 
shall  be  recorded  in  the  clerk's  office  of  the  county. 

•Supplement.     Approved  March  4,  1852.     (Pam.  108.) 

65.  Sec.  1.  The  survey  to  be  made,  as  directed  in  the  first  section  of  the  act 
to  which  this  is  a  supplement,  shall  embrace  all  the  land,  meadow,  or  swamp, 
that,  in  the  judgment  of  the  said  surveyors  and  freeholders,  or  a  majority  of 
them,  will  be  benefited  by  the  said  ditch  or  drain ;  and,  within  six  months  after 
the  said  survey  shall  have  been  recorded  in  the  clerk's  office  of  the  county,  it 
shall  be  lawful  for  any  two  or  more  of  the  owners  of  land  to  be  benefited  by  said 
drain,  to  call  a  meeting  of  the  persons  through  whose  land  the  said  drain  is  laid, 
or  who  are  to  be  benefited  thereby,  by  written  or  printed  notices  served  upon 
the  owners  or  possessors  of  all  the  land,  meadow,  and  swamp  embraced  within 
the  limits  of  said  survey,  for  at  least  two  weeks  prior  to  said  meeting ;  and 
when  assembled,  the  said  owners  or  persons  interested  as  aforesaid,  shall  and 
may,  by  plurality  of  the  votes  of  those  met,  choose  one  or  more  manager  or 
managers,  a  treasurer  and  clerk,  who  shall  hold  their  offices  for  one  year  and 
until  others  are  elected. 
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GG.  Sec.  2.  It  shall  be  the  duty  of  the  said  manager  or  managers  to  proceed 
and  cause  the  said  ditch  or  drain  to  be  cut,  dug,  cleared  out,  and  fully  com- 
pleted, and  the  necessary  dam  or  dams,  sluice  or  sluices,  and  other  waterworks, 
#  „„-,  as  *directed  by  the  survey  and  return  of  the  said  surveyors  and  free- 
J  holders  aforesaid,  to  be  made,  laid,  and  constructed,  so  as  effectually  to 
complete  the  said  draiu  ;  and  the  said  manager  or  managers  are  fully  authorized 
and  empowered,  from  time  to  time,  during  the  progress  of  the  work,  or  when- 
ever occasion  may  require,  to  make  out  estimates  of  the  expense  thereof,  under 
his  or  their  hand  or  hands,  and  cause  the  same  to  be  recorded  in  the  clerk's 
book  of  said  company,  and  shall  then  assess  the  same  ratably  on  all  the  land 
that  is  embraced  within  the  said  survey  of  the  surveyors  and  freeholders,  agree- 
ably to  the  quantity  each  owner  may  have  within  the  said  survey,  and  in  pro- 
portion to  the  benefit  to  be  derived  therefrom;  and  shall  state  the  said  assess- 
ment in  a  regular  duplicate,  containing  the  names  of  the  owners,  the  number  of 
acres  and  parts  of  acres  held  by  each,  the  sums  assessed  on  each  severally,  and 
the  time  of  payment,  which  duplicate  shall  be  signed  by  the  said  manager  or 
managers,  and  delivered  to  the  treasurer  chosen  as  aforesaid. 

67.  Sec.  3.  The  treasurer,  on  receipt  of  the  said  duplicate,  shall,  in  person, 
or  by  notice  in  writing  left  at  the  usual  place  of  abode  of  each  owner,  demand 
of  and  from  each  owner  (if  resident  in  the  said  county),  twenty  days  before  the 
time  of  payment,  the  sura  assessed  as  aforesaid  ;  and  if  any  of  the  owners  reside 
out  of  the  county,  then  public  notice  shall  be  given,  iu  a  newspaper  published  in 
said  county,  for  at  least  three  weeks  before  the  time  of  payment;  and  if  any  of 
the  said  owners  shall  neglect  or  refuse  to  pay  the  sum  assessed  as  aforesaid  for 
the  space  of  ten  days  after  the  time  fixed  for  the  payment  thereof,  it  shall  and 
may  be  lawful  to  and  for  the  said  treasurer  to  seize,  and  sell  at  public  vendue 
(after  ten  days'  notice  set  up  in  three  of  the  most  public  places  in  the  township 
where  the  premises  lie)  the  wood,  grass,  pasture,  herbage,  or  other  vendible 
property  thereon,  sufficient  to  make  the  araouut  of  the  assessment  and  cost  of 
sale  ;  and  for  want  of  sufficient  vendible  property  on  said  premises  to  make  the 
amount  required,  it  shall  and  may  be  lawful  to  an$  for  the  said  treasurer  to 
seize  and  rent  out  by  public  vendue,  to  the  highest  bidder,  for  so  long  a  time 
and  no  longer  as  will  be  requisite,  so  much  of  the  land,  swamp,  or  meadow 
ground  within  said  survey,  belonging  to  or  in  possession  of  such  delinquent,  as 
may  be  sufficient  to  discharge  such  assessment,  and  all  expeuses  attending  the 
recovery  thereof,  having  first  advertised  the  same,  for  the  space  of  three  weeks, 
in  three  of  the  most  public  places  in  the  neighborhood  where  the  said  land, 
swamp,  or  meadow  lies. 

68.  Sec.  4.  If  said  assessment,  so  made  and  collected  as  aforesaid,  should  not 
produce  a  sufficient  sum  of  money  to  fulfil  the  purposes  above  mentioned,  the 
said  managers  shall  make,  in  like  manner,  an  estimate  of  such  sum  as  may  be 
further  necessary,  which  shall  be  assessed  and  collected  in  like  manner  as  is 
hereinbefore  directed. 

69.  Sec.  5.  The  said  manager  or  managers  shall,  from  time  to  time,  at  least 
once  in  every  six  months,  inspect  and  examine  the  said  drain,  sluice,  and  water- 
works so  erected  or  made  for  the  benefit  of  the  aforesaid  company,  and  shall 
cause,  or  procure  to  be  made  or  done,  all  such  repairs  and  amendments  as  to 
them,  or  a  majority  of  them,  shall  seem  necessary,  and  for  defraying  the  expense 
thereof,  shall  assess,  in  manner  aforesaid,  such  sum  or  sums  of  money  as  may  be 
requisite,  which  shall  be  collected  in  manner  aforesaid. 

70.  Sec.  6.  After  the  first  meeting  of  the  said  owners,  at  the  time  and  place 
appointed  as  aforesaid,  it  shall  and  may  be  lawful  for  the  said  owners  to  meet 
and  assemble  statedly,  yearly  and  every  year  thereafter,  at  such  time  and  place 
as  a  majority  of  those  met  at  the  first  meeting  may  have  appointed,  and  there, 
by  ballot,  or  otherwise,  and  plurality  of  votes  of  those  met,  appoiut  a  manager 
or  managers,  a  treasurer  and  clerk,  as  aforesaid,  to  continue  for  one  year,  and 
from  thence  until  others  are  appointed  to  supply  their  places  ;  and  the  manager 
or  managers,  treasurer  and  clerk,  shall  have  the  like  powers  as  those  hereinbe- 
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fore  mentioned  :  Provided  always,  that  in  all  the  meetings  of  the  said  owners, 
each  shall  be  entitled  to  one  vote  for  each  acre  he  holds  within  the  aforesaid  sur- 
vey ;  and  nothing  in  this  act  contained  shall  be  construed  to  prevent  a  manager 
from  being  treasurer,  clerk,  or  both. 

71.   Skc.  7.   It  shall  be  the  duty  of  the  clerk,  chosen  as  aforesaid,  from  time 
to  time  to  enter  in  a  book,  to  be  provided  for  that  purpose,  all  votes,  proceed- 


ings, *orders,  and  assessments  made  by  the  said  owners,  or  the  manager 
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or  managers,  and  all  transactions  whatsoever  which  the  said  owners  or 
manager  or  managers  shall  direct,  which  book  shall,  at  all  times,  be  open  to  the 
inspection  of  any  owner  of  land  embraced  within  the  limits  of  the  survey. 

72.  Sec.  8.  Whenever  application  shall  be  made  to  the  surveyors  and  free- 
holders, as  directed  in  the  act  to  which  this  is  a  supplement,  to  lay  out  any  ditch, 
drain,  or  artificial  watercourse,  straightening  and  clearing  out,  in  whole  or  in 
part,  any  stream,  creek,  or  natural  watercourse  running  through  any  low  mea- 
dows and  swamp  lands  upon  which  said  stream,  creek,  or  natural  watercourse, 
and  below  the  said  ditch  or  drain  proposed,  are  situate,  any  water  powers,  mill 
dams,  and  mill  privileges,  and  a  notice  shall  be  given  in  writing  to  said  surveyors 
and  freeholders,  at  any  time  previous  to  the  laying  out  of  any  such  ditch  or 
drain,  by  any  owner  or  owners  of  any  such  water  powers,  mill  dams,  and  mill 
privileges,  requesting  the  said  surveyors  and  freeholders  to  meet  upon  his,  her, 
or  their  premises  so  as  aforesaid  situate,  with  a  view  of  ascertaining  any  damage 
or  injury  that  may  accrue  to  said  mill  owner  or  owners  by  reason  of  the  cutting 
of  said  ditch  or  drain,  it  shall  be  the  duty  of,  and  the  said  surveyors  or  free- 
holders are  hereby  directed  and  required  to  so  meet  upon  said  premises,  at  some 
short  time  after  the  service  of  such  notice  and  before  the  laying  out  of  such 
ditch  or  drain  (notice  of  the  time,  place,  and  object  of  such  meeting  having 
been  given  by  advertisements  put  up  in  three  of  the  most  public  places  in  the 
township  where  the  premises  lie,  at  least  ten  days  previous  to  said  meeting),  and 
to  hear  any  allegations  and  proofs  the  parties  interested  may  make  and  produce 
before  them,  touching  the  nature  of  said  stream  or  natural  watercourse  so  to  be 
ditched  and  cleared  out,  and  the  situation  of  said  water  powers,  mill  dams,  and 
mill  privileges,  with  reference  to  any  damages  or  injury  to  be  done  or  caused  to 
the  same  by  reason  of  the  cutting  of  said  ditch  or  drain,  and  to  weigh  and  take 
the  same  into  consideration  aud  account  in  determining  whether  or  not  the  lay- 
ing out  of  such  ditch  or  drain  shall  be  proper,  reasonable,  and  necessary. 

73.  Sec.  9.  If  after  such  examination  and  hearing,  the  said  surveyors  and 
freeholders  shall  lay  out  such  ditch  or  drain,  they  shall  at  the  same  time  make 
an  assessment  of  any  and  all  damages  that  may  arise  and  accrue  (if  any  in  their 
judgment  will  arise  or  accrue)  to  the  said  owner  or  owners  of  said  water  powers, 
mill  dams,  and  mill  privileges,  by  reason  of  the  laying  out  and  cutting  said 
ditch  or  drain,  and  the  same  shall  be  levied  and  collected,  by  the  said  manager 
or  managers,  in  manner  as  hereinbefore  provided  in  case  of  expense  assessments, 
and  immediately  thereafter  paid  over  to  said  mill  owner  or  owners. 

74.  Sec.  10.  If  any  owner  or  owners  of  such  water  powers,  mill  dams,  and 
mill  privileges,  or  any  person  or  persons  whose  lands  are  included  in  the  survey 
aforesaid,  shall  be  dissatisfied  and  feel  aggrieved  at  any  such  assessment  or  sur- 
vey, an  appeal  may  be  had  to  the  next  term  of  the  court  of  common  pleas  of 
the  county  where  the  premises  lie,  which  court,  upon  proper  cause  shown,  shall 
award  a  venire  in  proper  form,  directed  to  the  sheriff  of  said  county,  for  a  jury 
of  view,  composed  of  twelve  good  and  lawful  jurors  of  said  county,  who  shall 
(public  notice  having  been  given  as  aforesaid)  meet  upon  the  premises,  and 
having  been  duly  sworn  or  affirmed,  before  an  officer  competent  to  administer  an 
oath  or  affirmation,  faithfully  and  impartially  to  determine  the  question  of  dam- 
ages or  the  limits  of  the  said  survey  (as  the  case  may  be)  about  to  be  submitted 
to  them,  view  the  same,  and,  with  the  sheriff  presiding,  hear  the  allegations  and 
proofs  of  the  parties  interested,  in  manner  as  hereinbefore  provided,  and  make 
a  reassessment  of  any  and  all  the  said  damages  as  aforesaid,  or  a  resurvey  of  the 
lands,  as  the  case  may  be,  which  said  reassessment  or  resurvey  shall  be  final  and 
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conclusive  ;  and  the  said  reassessment  shall  be  levied,  collected,  and  paid  over  in 
manner  as  hereinbefore  directed. 

75.  Sec.  11.  If  the  said  surveyors  and  freeholders  shall  adjudge  no  damage 
or  injury  will  accrue  to  said  owner  or  owners  of  said  water  powers,  mill  dams, 
and  mill  privileges,  by  reason  of  said  ditch  or  drain,  and  the  said  jury  of  view, 
if  an  appeal  be  taken,  shall  also  so  adjudge,  then  and  in  that  case  the  expenses  of 
the  said  surveyors  and  freeholders,  together  with  the  court  and  jury  expenses, 
when  an  appeal  is  taken,  shall  be  borne  and  paid  by  the  said  mill  owner  or 
^ ,s--|  owners  ;  but  if  *the  said  surveyors  and  freeholders  shall  adjudge  any 
J  damage  or  injury  shall  or  will  accrue  to  said  mill  owner  or  owners,  then 
the  expenses  so  as  aforesaid  shall  be  borne  and  paid  by  the  owners  of  the  low 
meadows  and  swamp  lands  benefited  and  improved,  as  included  in  the  survey  or 
resurvey  aforesaid,  by  the  cutting  and  making  of  said  ditch  or  drain,  and  shall 
be  assessed,  collected,  and  paid  over,  by  the  said  manager  or  managers,  as 
is  hereinbefore  directed. 

70.  Sec.  12.  In  case  of  an  appeal  by  any  owner  or  owners  of  any  of  the  lands, 
meadows,  or  swamp,  included  within  any  survey  under  this  act,  for  a  resurvey,  if 
no  resurvey  shall  be  ordered,  then  the  expense  of  the  said  appeal  shall  be  borne 
and  paid  by  the  appellant  or  appellants;  but  if  a  resurvey  shall  be  ordered,  then 
the  expenses  shall  be  borne  and  paid  by  the  persons  whose  lands  are  included 
within  the  limits  of  said  resurvey. 

77.  Sec.  13.  Such  parts  of  the  original  act  as  are  inconsistent  with  or  repug- 
nant to  this  supplement,  be,  and  the  same  are  hereby  repealed. 

An  Act  to  enable  two-thirds  of  the  owners  in  value  of  any  body  or  tract  of  salt  marsh  or 
meadow,  within  this  state,  using  a  common  road  to  the  fast  land,  to  support  the  same. 
Passed  November  18,  1822.     (R.  S.  740.) 

78.  Sec.  1.  That  in  case  the  owners  of  any  body  or  tract  of  salt  marsh  or 
meadow,  where  roads  to  the  fast  land  have  been  or  hereafter  may  be  laid  out  by 
law,  or  have  been  and  hereafter  may  be  established  by  contract,  or  by  the  consent 
of  the  proprietors,  cannot  agree  to  support  and  keep  the  same  in  good  and  suf- 
ficient repair,  it  shall  and  may  be  lawful  for  two-thirds  of  the  owners  in  value 
thereof,  after  giving  three  weeks'  previous  notice  of  their  intentions,  and  the  time 
and  place  of  meeting,  by  advertisements  set  up  in  three  of  the  most  public  places 
in  the  neighborhood,  to  meet,  and  by  a  plurality  of  the  votes  of  those  so  met,  to 
choose  such  person  or  persons  as  they  may  think  proper  for  manager  or  managers, 
treasurer,  and  clerk  for  the  ensuing  year,  or  until  their  next  annual  meeting;  they 
shall  likewise,  at  said  first  meeting,  appoint  three  judicious  and  disinterested  per- 
sons to  value  the  said  marsh  or  meadow  belonging  to  each  individual  using  said 
road,  having  regard  not  only  to  the  value  of  said  marsh  or  meadow,  but  also  to 
the  comparative  benefit  that  may  be  derived  to  the  owner,  from  the  road  so  con- 
templated to  be  improved. 

79.  Sec.  2.  The  manager  or  managers,  when  appointed  as  aforesaid,  shall,  as 
soon  as  may  be,  cause  all  the  lots  or  parcels  of  marsh  belonging  to  each  owner  to 
be  carefully  and  strictly  measured,  and  a  draught  or  plot  to  be  made,  showing  the 
quantity  held  by  each  owner,  and  the  valuation  made  thereon,  and  shall  thereupon 
make  an  estimate  of  the  sum  or  sums  of  money  which  will  be  necessary  to  defray 
the  expenses  of  the  different  services  required  by  this  law,  and  also  of  making 
and  keeping  the  aforesaid  road  sufficiently  good  for  hauling  bay  over,  and  shall 
assess  the  same  ratably  on  said  marsh,  and  shall  state  the  said  assessment  in  a 
regular  duplicate,  containing  the  names  of  the  owners  or  possessors,  the  number 
of  acres  and  parts  of  acres  held  by  each,  the  sums  assessed  on  them  severally,  and 
the  time  or  times  of  payment,  which  duplicate  shall  be  delivered  by  him  or  them 
to  the  treasurer  appointed  as  aforesaid;  and  it  shall  be  the  duty  of  the  manager 
or  managers  to  keep  in  repair  the  said  road,  from  time  to  time,  as  he  or  they  shall 
think  necessary;  and  the  said  manager  or  managers  shall  be  accountable  for  any 
moneys  remaining  in  his  or  their  hands  at  the  end  of  every  year,  or  at  the  annual 
meeting ;  and  if  the  said  manager  or  managers  shall  refuse  to  pay  such  balance 
remaining  in  his  or  their  hands,  to  his  successor  or  successors  in  office,  then  such 
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successor  or  successors  shall  sue  for  aud  recover  the  same,  in  an  action  of  debt, 
with  costs  of  suit. 

80.  Sec.  3.  The  treasurer,  on  receipt  of  said  duplicate,  shall  in  person,  or  by 
notice  in  writing  left  at  the  usual  place  of  abode  of  each  owner  or  possessor,  de- 
mand of  and  from  such  owner  or  possessor,  twenty  days  before  the  time  of  pay- 
ment, the  sums  assessed  as  aforesaid;  and  if  any  of  the  said  owners  or  possessors 
shall  neglect  or  refuse  to  pay  the  sum  assessed  as  aforesaid,  for  the  space  of  twenty 
days  after  the  time  fixed  for  the  payment  thereof,  it  shall  and  may  be  lawful  to 
♦and  for  the  said  treasurer  to  seize  and  rent  out  by  public  vendue,  to  the  r*i&fi 
highest  bidder,  for  so  long  a  time,  and  no  longer,  as  will  be  requisite,  so  ■- 
much  of  the  said  marsh  belonging  to,  or  in  the  possession  of  said  delinquent 
owner  or  possessor,  as  may  suffice  to  discharge  such  assessment  and  all  expenses 
attending  the  recovery  thereof,  having  first  advertised  the  same  for  the  space  of 
three  weeks,  in  three  of  the  most  public  places  in  the  neighborhood  where  the 
said  marsh  lies,  may  be  sold. 

81.  Sec.  4.  The  owners  and  possessors  of  said  marsh  shall  meet  annually, 
after  their  first  meeting,  on  the  first  Monday  in  May,  at  such  places  as  they 
shall,  by  a  majority  of  those  met,  appoint. 

82.  Sec.  5.  It  shall  and  may  be  lawful  for  the  said  manager  or  managers,  and 
he  or  they  are  hereby  authorized  and  empowered,  from  time  to  time,  to  dig  aud 
take,  for  the  purposes  aforesaid,  any  earth,  mud  or  sod,  in  any  part  of  the  said 
marsh  most  convenient  and  least  detrimental  to  the  owners  thereof,  and  to  have 
free  ingress  and  egress,  for  himself  or  themselves,  his  or  their  team  or  teams  and 
workmen,  through  any  part  of  said  marsh,  whenever  he  or  they  may  deem  it 
Decessary. 

83.  Sec.  6.  It  shall  and  may  be  lawful  for  the  owners  and  possessors  of  two- 
thirds  of  said  marsh  in  value,  at  their  annual  meeting,  to  pass  such  by-laws  re- 
specting the  pasturing  of  said  marsh,  as  a  majority  of  those  so  met  may  think 
proper. 

84.  Sec.  T.  A  new  valuation  or  assessment  may  be  had  every  ten  years,  if 
two-thirds  of  the  owners  in  value  and  possessors  deem  it  necessary. 

An  Act  to  provide  for  the  opening  and  clearing  out  of  the  tail  races  and  natural  streams  of 
grist  mills  and  other  waterworks.     Passed  the  12th  of  February,  1817.     (R.  S.  786.) 

85.  The  provisions  of  the  act,  entitled,  "An  act  to  enable  the  owners  of  swamp 
or  meadow  ground  to  drain  the  same,  and  to  repeal  a  law  heretofore  made  for 
that  purpose,"  passed  the  twenty-fourth  of  November,  one  thousand  seven  hun- 
dred and  ninety-two,  shall  be  extended  to  the  clearing  out,  to  their  accustomed 
and  natural  depth,  the  tail  races  and  natural  watercourses  of  all  grist  mills  or 
other  waterworks  now  erected,  or  hereafter  to  be  erected  in  this  state,  under  the 
provisions  and  restrictions  contained  in  the  said  act. 


NOTES. 

To  compel  the  owners  to  defray  their  quota  of  expense,  the  acts  must  be  pursued;  the 
managers  can  maintain  an  action  against  them  for  the  money,  where  there  is  no  special 
agreement,  only  in  those  cases  where  the  acts  expressly  authorize  an  action.     Penn.  963. 

Under  the  18th  section  (above  18),  if  (he  bank  gets  out  of  repair,  and  the  person  to  whom 
that  part  was  assigned,  neglects  to  repair  it,  any  of  the  other  owners  may  make  the  repairs 
and  jointly  maintain  an  action  for  the  expense,  against  the  person  whose  duty  it  was  to 
repair.     1  Hal.  132. 

If  the  meadow  is  owned  by  two  or  more  jointly,  an  action  to  recover  the  expense  of 
repairing  the  bank,  should  be  brought  against  the  owners  jointly.     Penn.  1048. 

A  special  act  of  the  legislature,  empowering  the  owners  of  a  particular  swamp,  &c,  to 
improve  it,  should  receive  a  liberal  construction,  and  the  proceedings  of  the  surveyor,  &c. 
will  be  confirmed,  if  substantially  according  to  the  act.     6  Hal.  27. 

The  above  statutes  give  a  special  and  extraordinary  power,  and  must  be  pursued.  Under 
the  supplement  of  1829  (above  3D),  two-thirds  of  the  owners  must  concur,  in  some  legal 
binding  form,  as  by  a  record  of  who  they  were  and  how  much  they  owned,  &c,  before  there 
can  be  an  appointment  of  persons  to  make  a  revaluation;  and  before  a  revaluation,  there 
must  be  a  resurvey  and  a  new  map.  A  certiorari  may  be  directed  to  the  company,  and  a 
return  thereto  made  by  the  clerk,  and  their  proceedings,  if  illegal,  set  aside.     2  Gr.  302. 
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Buildings,  &c,  liable  for   labor 

anc 

Vessels,  warrant  and  service, 

23-25 

materials, 

1, 

18 

19 

but  one  to  issue, 

26 

additions  and  repairs, 

5, 

19 

notice  of, 

27,  £8 

fixtures, 

5, 

20 

all  liens  may  claim, 

29 

liable  to  contractor, 

2 

when  liens  to  cease, 

30 

erect nl  by  tenant, 

4 

owner,  proceedings  by, 

31 

Contractors  refusing  to  pay  laborers, 

3 

bond  of. 

32-36 

Claim,  what  it  shall  contain, 

6 

subsequent  proceedings, 

37-8 

clerk  to  record. 

7 

sale  of  and  tackle, 

39-41 

mode  of  recovery, 

8 

distribution  of  proceeds, 

42-3-4 

contesting. 

15 

how  if  claim  disputed, 

45-54 

to  be  filed  within  one  year, 

12 

final  distribution, 

55-6 

Declaration,  form  of, 

9 

proceedings  to  be  filed, 

57 

Judgments,  forms,  and  proceedin 

gs. 

10 

attachment  against  officer, 

58 

Laborers  how  paid, 

3 

lien  if  admiralty  suit, 

59 

Land,  &c  ,  how  discharged  from 

lien, 

13 

damages  for  collision, 

60-3 

Repeal  of  former  acts, 

17 

lien  extended, 

64 

Repairs,  lien  for, 

19 

no  lren  for  provisions*, 

65 

Sale  of  bind,  &c, 

11, 

14 

Wharfage,  lien  for, 

•  "      64 

Suits,  what  stayed, 

16 

Workmen  on  buildings, 

3 

Ships.,  liens  on. 

21- 

-64 

on  vessels, 

64 

Vessels,  what  debts  a  lien, 

21, 

64 

see  title  Attachment. 

lien  how  enforced, 

22 

[See  Attachment.'} 

An  Act  to  secure  to  mechanics  and  others,  payment  for  their  labor  and  materials  in  erecting 
any  building.     Approved  March  11,  1853.     (Pam.  437.) 

1.  Every  building  hereafter  erected  or  built  within  this  state,  shall  be  liable 
for  the  payment  of  any  debt,  contracted  and  owing  to  any  person  for  labor  per- 
formed, or  materials  furnished,  for  the  erection  and  construction  thereof,  which 
debt  shall  be  a  lien  on  such  building,  and  on  the  land  whereon  it  stands,  including 
the  lot  or  curtilage  whereon  the  same  is  erected.     (See  19.) 

2.  When  any  building  shall  be  erected  in  whole  or  in  part  by  contract  in 
writing,  such  building,  and  the  land  whereon  it  stands,  shall  be  liable  to  the 
contractor  alone,  for  work  done  or  materials  furnished  in  pursuance  of  such 
contract :  Provided,  such  contract,  or  a  duplicate  thereof,  be  filed  in  the  office 
of  the  clerk  of  the  county  in  which  such  building  is  situate,  before  such  work 
done  or  materials  furnished  ;  and  no  building  or  land  shall  be  liable  for  work 
done  by  any  person,  not  employed  by  the  owner  or  his  agent,  on  his  account. 

3.  Whenever  any  master  workman  or  contractor  shall,  upon  demand,  refuse 
to  pay  any  person  who  may  have  furnished  materials  used  in  the  erection  of  any 
such  house  or  other  building,  or  any  journeyman  or  laborer  employed  by  him  in 
the  erecting  or  constructing  any  building,  the  wages  due  to  him,  it  shall  be  the 
duty  of  such  journeyman  or  laborer  to  give  notice  in  writing  to  the  owner  or 
owners  of  such  building  of  such  refusal,  and  of  the  amount  due  to  him  or  them 
and  so  demanded,  and  the  owner  or  owners  of  such  building  shall  thereupon  be 
authorized  to  retain  the  amount  so  due  and  claimed  by  any  such  journeyman  or 
laborer  out  of  the  amount  owing  by  him  or  them  to  such  master  workman  or 
contractor,  giving  him  written  notice  of  such  notice  and  demand;  and  if  the 
same  be  not  paid  or  settled  by  said  master  workman  or  contractor,  such  owner 
or  owners,  on  being  satisfied  of  the  correctness  of  such  demand,  shall  pay  the 
same,  and  the  receipt  of  such  journeyman  or  laborer  for  the  same,  shall  entitle 
such  owner  or  owners  to  an  allowance  therefor,  in  the  settlement  ©f  accounts 
betweeu  him  and  such  master  workman  or  contractor,  as  so  much  paid  on 
account.  * , 

4.  If  any  building  be  erected  by  a  tenant  or  otjierperson  than  the  owner  of 
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the  land,  then  only  the  building  and  the  estate  of  such  tenant,  or  other  person 
so  erecting  such  building,  shall  be  Bubject  to  the  lien  created  by  this  act  and  the 
other  provisions  thereof,  unless  such  building  be  erected  by  the  consent  of  the 
owner  of  such  lands  in  writing,  which  writing  may  be  acknowledged  or  proved, 

and  recorded  as  deeds  are,  and  when  so  acknowledged  or  proved  and  recorded, 
the  record  thereof  and  copies  of  the  same  duly  certified  shall  be  evidence  in  like 
manner. 

5.  Any  addition  erected  to  a  former  building,  and  any  fixed  machinery,  or 
gearing,  or  other  fixtures  for  manufacturing  purposes,  shall  lie  considered  a 
building  for  the  purposes  of  this  act;  but  no  building  shall  be  subject  to  the 
provisions  of  this  act,  for  any  debt  contracted  for  repairs  done  thereto  or  altera- 
tions made  therein.     (See  20.) 

6.  Every  person  intending  to  claim  a  lien  upon  any  building  or  lands  by  virtue 
of  this  act,  shall,  within  one  year  after  the  labor  is  performed,  or  the  materials 
♦furnished,  for  which  such  lien  is  claimed,  file  his  claim  in  the  office  of  the  r*^og 
clerk  of  the  county  where  such  building  is  situate,  which  claim  shall  con-  L 
tain  these  matters  : 

I.  A  description  of  the  building,  and  of  the  lot  or  curtilage  upon  which  the 
lien  is  claimed,  and  of  its  situation  sufficient  to  identify  the  same. 

II.  The  name  of  the  owner  or  owners  of  the  land  or  of  the  estate  therein  on 
which  the  lien  is  claimed. 

III.  The  -name  of  the  person  who  contracted  the  debt,  or  for  whom,  or  at 
whose  request  the  labor  was  performed,  or  the  materials  furnished  for  which  such 
lien  is  claimed,  who  shall  be  deemed  the  builder. 

IV.  A  bill  of  particulars,  exhibiting  the  amount  and  kind  of  labor  performed, 
and  of  materials  furnished,  and  the  prices  at  which,  and  times  when  the  same 
was  performed  and  furnished,  and  giving  credit  for  all  payments  made  there- 
upon, and  deductions  that  ought  to  be  made  therefrom,  and  exhibiting  the 
balance  justly  due  to  such  claimant ;  which  statement,  when  the  work  or  mate- 
rials or  both  are  furnished  by  contract,  need  not  state  the  particulars  of  such 
labor  or  materials,  further  than  by  stating  generally  that  certain  work  therein 
stated  was  done  by  contract  at  a  price  mentioned  ;  and  such  bill  of  particulars 
and  statements  shall  be  verified  by  the  oath  of  the  claimant,  or  his  agent  in  said 
matter,  setting  forth  that  the  same  is  for  labor  done  or  materials  furnished  in 
the  erection  of  the  building  in  such  claim  described,  at  the  times  therein  speci- 
fied, and  that  the  amount  as  claimed  therein  is  justly  due  ;  and  when  such  claim 
shall  not  be  filed  in  the  manner  or  within  the  time  aforesaid,  or  if  the  bill  of  par- 
ticulars shall  contain  any  wilful  or  fraudulent  misstatement  of  the  matters  above 
directed  to  be  inserted  therein,  the  building  or  lands  shall  be  free  from  all  lien 
for  the  matters  in  such  claim. 

7.  Every  county  clerk  shall,  at  the  expense  of  the  county,  provide  a  suitable 
well  bound  book,  to  be  called  the  lien  docket,  in  which  he  shall  enter,  upon  the 
filing  of  any  lien  claim ;  first,  the  name  of  the  owner  of  the  building  and  land 
upon  which  the  same  is  claimed ;  second,  the  name  of  the  builder  or  person  who 
contracted  the  debt ;  third,  the  description  of  said  buildings  and  lands  ;  and 
fourth,  the  amount  claimed,  and  by  whom  claimed ;  and  said  clerk  shall  make  a 
proper  index  of  the  same,  in  the  name  of  the  owner  of  the  land  and  building ; 
and  such  clerk  shall  be  entitled  to  twelve  cents  for  filing  each  claim  or  contract, 
and  at  the  rate  of  eight  cents  per  folio  for  such  entry  made  in  the  lien  docket, 
and  six  cents  for  every  search  in  the  office  for  such  lien,  claim  or  contract. 

8.  When  a  claim  is  filed  agreeably  to  the  provisions  of  this  act,  upon  any  lien 
created  thereby,  the  same  may  be  enforced  by  suit,  in  the  circuit  court  of  the 
couuty  where  such  building  is  situated,  which  suit  shall  be  commenced  by  sum- 
mons against  the  builder  and  the  owner  of  the  land  and  building,  in  the  follow- 
ing or  like  form : 

Summon  A.  B.,  builder,  and  C.  D.,  owner  (or  if  the  owner  contracted  the 
debt),  A.  B.,  builder  and  owner,  to  appear  before  the  circuit  court,  in  and  for 
the  county  of ,  at ,  in  said  county,  on  the day  of , 
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that  the  said  A.  B.  (the  builder)  may  answer  unto  E.  F.  (claimant),  of  a  plea 
of  (as  in  other  eases  of  assumpsit,  debt,  or  whatever  the  proper  form  of  action 
for  the  debt  may  be)  for  which  said  E.  P.  claims  a  building  lien  on  a  certain 
building  and  lands  of  said  C.  D.  (describing  the  building  and  lands  as  in  the 
claim  on  file). 

And  said  summons  shall  be  directed,  tested  and  made  returnable,  and  may  be 
served  and  returned  in  the  same  manner  as  other  writs  of  summons ;  and  such 
summons  may  be  served  upon  the  defendants,  or  either  of  them,  in  any  county 
of  this  state,  by  the  sheriff  thereof,  and  for  this  purpose  the  same  or  a  duplicate 
thereof,  may  be  issued  to  such  sheriff;  and  if  any  defendant  cannot  be  found  in 
this  state,  it  may  be  served  upon  him  by  affixing  a  copy  thereof  upon  such  build- 
ing, and  also  by  serving  a  copy  on  such  defendant  personally,  or  by  leaving  it  at 
his  residence  ten  days  before  its  return,  which  shall  be  deemed  actual  service,  or 
in  case  such  defendant  resides  out  of  this  state,  by  affixing  a  copy  on  such  build- 
ing, and  sending  a  copy  by  mail,  directed  to  him  at  the  post  office  nearest  his 
residence,  or  in  case  his  residence  is  not  known  to  the  plaintiff,  then,  by  affixing 
a  copy  to  such  building,  and  by  inserting  it  for  four  weeks,  once  in  each  week, 
in  some  newspaper  of  this  state,  published  or  circulating  in  the  county  where 
*4SQ1  sucn  building  *'1S  situate,  either  of  which  shall  be  legal  service ;  and 
-■when  an  affidavit  shall  be  made  and  filed  of  the  facts,  authorizing  and 
constituting  any  such*  service,  not  made  by  a  sheriff  or  officer,  the  suit  may  pro- 
ceed against  the  party  so  served  as  if  such  summons  had  been  returned  served 
by  the  sheriff. 

9.  The  declaration  in  such  case  shall,  after  reciting  that  both  owner  and  builder 
were  summoned  and  how  served,  be  against  the  builder,  and  in  the  same  form  as 
in  other  cases  of  assumpsit,  covenant,  debt,  or  as  the  case  may  be,  and  shall  con- 
clude with  an  averment  that  said  debt  is,  by  virtue  of  the  provisions  of  this  act, 
a  lien  upon  such  building  and  lot,  describing  the  same  as  in  said  claim ;  and  to 
said  declaration  a  schedule  may  be  annexed,  and  the  practice,  proceedings  and 
pleadings  thereon,  shall  be  conducted,  and  the  judgment  entered,  as  in  suits  in 
said  circuit  to  recover  money  due  on\  contract ;  and  both  or  either  of  said  defend- 
ants may,  jointly  or  severally,  have  any  defence  or  plea  to  the  same,  that  might 
be  had  by  the  builder  to  any  action  on  said  contract  without  this  act ;  and  in 
addition  thereto,  the  owner  may  plead  that  said  house  or  land  are  not  liable  to 
said  debt,  and  in  such  case  it  shall  be  necessary  for  the  plaintiff,  to  entitle  him  to 
judgment  against  the  house  and  lands,  to  prove  that  the  provisions  of  this  act, 
requisite  to  constitute  such  lien,  have  been  complied  with;  and  in  case  a  verdict 
be  rendered  or  judgment  given  against  the  builder  only,  judgment  shall  be  given 
for  the  land  owner,  with  costs  against  the  plaintiff;  and  in  case  judgment  be 
given  for  the  plaintiff,  it  shall  be  entered  against  the  builder  when  he  was  actually 
served  with  the  summons  generally,  and  with  costs  as  in  other  cases,  and  when 
only  legal  service  of  the  summons  has  been  made,  judgment  against  the  owner 
and  also  against  the  builder,  shall  be  specially  for  the  debt  and  costs,  to  be  made 
of  the  building  and  lands  in  the  declaration  described;  and  in  case  no  general 
judgment  is  given  against  the  builder,  such  proceedings  or  recovery  shall  be  no 

•     bar  to  any  suit  for  the  debt,  except  for  the  part  thereof  actually  made  under  such 
recovery. 

10.  AVhere  judgment  is  entered  generally  against  the  builder,  a  writ  or  writs 
of  fieri  facias  may  issue  thereon  as  in  other  cases;  and  when  judgment  shall  be 
against  the  building  and  lands,  a  special  writ  of  fieri  facias  may  issue  to  make 
the  amount  recovered  by  sale  of  the  building  and  lands ;  and  when  both  a  gen- 
eral and  special  judgment  shall  be  given,  both  writs  may  be  issued  either  sepa- 

4  rately  or  combined  in  one  writ,  and  one  may  be  issued  after  the  return  of  the 
other  for  the  whole  or  residue  as  the  case  may  require ;  and  such  judgments  may 
be  docketed  in  the  supreme  court  and  execution  had  thereon  as  other  judgments 
may  be. 

11.  Under  such  special  fieri  facias,  the  sheriff  or  other  officer  shall  advertise, 
sell  and  convey  said  building  and  lot,  in  the  same  manner  as  directed  by  law  in 
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case  of  lands  levied  upon  for  debt;  and  the  deed  given  by  such  sheriff  or  officer 
shall  convey  to  the  purchaser  said  building,  free  from  any  former  encumbrance  on 
the  lands,  and  shall  convey  the  estate  in  said  lands,  which  said  owner  had  at  or 
any  time  after  the  commencement  of  the  building,  within  one  year  before  the  filing 
such  claim  in  the  clerk's  office,  subject  to  all  prior  encumbrances,  and  free  from 
all  encumbrances  or  estates  created  by  or  obtained  against  such  owner  after- 
wards, and  from  all  estates  and  encumbrances  created  by  deed  or  mortgage, 
made  by  such  owner,  or  any  claiming  under  him,  and  not  recorded  or  registered 
in  the  office  of  the  clerk  of  the  county  at  the  commencement  of  said  building. 

12.  No  debt  shall  be  a  lien  by  virtue  of  this  act,  unless  a  claim  is  filed  as 
hereinbefore  provided,  within  one  year  from  the  furnishing  the  materials  or  per- 
forming the  labor  for  which  such  debt  is  due,  and  such  part  of  any  claim  filed  as 
may  be  for  work  or  materials  furnished  more  than  one  year  before  the  fding  of 
the  same,  shall  not  be  recovered  against  the  building  or  land  by  virtue  of  this  act,  . 
nor  shall  any  lieu  be  enforced  by  virtue  of  this  act,  unless  the  summons  in  the 
suit  for  that  purpose  shall  be  issued  within  one  year  from  the  date  of  the  last 
work  done  or  materials  furnished  in  such  claim ;  and  the  time  of  issuing  such 
summons  shall  be  endorsed  on  the  claim  by  the  clerk,  upon  the  sealing  thereof; 
and  if  no  such  entry  be  made  within  one  year  from  such  last  date,  such  lien  shall 
be  discharged:  Provided,  that  the  time  in  which  such  lien  may  be  enforced  by 
summons  may  be  extended  for  any  further  period  not  exceeding  one  year,  by  a 
♦written  agreement  for  that  purpose,  signed  by  said  land  owner  and  said  r*AQQ 
claimant,  and  annexed  to  said  claim  on  file  before  such  time  herein  limited  L 
therefor  shall  have  expired,  in  which  case  the  county  clerk  shall  enter  the  word 
"extended"  on  the  margin  of  the  lien  docket  opposite  such  claim;  and  any 
claimant,  upon  receiving  written  notice  from  the  owner  of  the  land  or  buildings 
requiring  him  to  commence  suit  on  such  claim  within  thirty  days  from  the  receipt 
of  such  notice,  shall  only  enforce  such  lien  by  suit  to  be  commenced  within  said 
thirty  days. 

13.  Such  land  and  building  may  be  discharged  from  any  lien  created  by  this 
act;  (1)  by  payment  and  a  receipt  therefor,  given  by  such  claimant,  which,  when 
the  same  is  executed  in  presence  of,  and  is  attested  by  any  officer  entitled  to  take 
the  acknowledgment  of  the  execution  of  a  deed,  or  when  acknowledged  or  proved 
before  such  officer,  shall  be  filed  by  such  clerk,  and  the  words  "discharged  by 
receipt"  shall  be  entered  by  him  in  said  lien  docket,  opposite  the  entry  of  said 
lien ;  (2)  or  by  paying  to  said  county  clerk  the  amount  of  said  claim  ;  which 
amount  said  clerk  shall  pay  over  to  said  claimant;  (3)  by  the  expiration  of  the 
time  limited  for  issuing  a  summons  on  such  lien  claim,  without  any  summons 

('being  issued,  or  without  notice  thereof  endorsed  on  said  claim;  (4)  by  filing  an 
affidavit  that  a  notice  from  the  owner  to  the  claimant,  requiring  such  claimant  to 
commence  suit  to  enforce  such  lien  in  thirty  days  from  the  service  of  such  notice ; 
and  the  lapse  of  thirty  days  after  such  service  without  such  suit  being  commenced, 
or  without  an  entry  of  the  time  of  issuing  such  summons  being  made  on  such  claim. 

14.  All  lien  claims  for  erecting  the  same  building  shall  be  concurrent  liens 
upon  the  same  and  the  land  whereon  the  same  is  erected,  and  shall  be  paid  pro 
rata  out  of  the  proceeds  thereof,  when  sold  by  virtue  of  this  act;  and  for  the 
purpose  of  distribution,  the  sheriff  or  other  officer  shall  pay  such  proceeds  to 
the  clerk  of  said  circuit  court,  to  be  by  said  court  distributed  among  such  claims 
filed,  or  as  shall  be  filed  according  to  this  act  before  petition  filed  in  said  court 
for  distribution  thereof,  and  among  such  only;  but  the  amount  paid  to  any  claim- 
ant shall  not  be  paid  over  to  him  until  after  his  claim  shall  have  been  filed  for 
three  months  ;  and  if  a  caveat  be  filed  against  such  claim  by  the  owner,  or  by  any 
claimant  or  claimants  owning  together  one  third  of  the  lien  claims  filed  against 
such  building,  then  not  until  such  claim  shall  have  been  established  by  a  special 
judgment  thereon;  and  such  circuit  courts  shall  have  full  power  to  adopt  such 

•rules  of  practice  and  pleading,  and  to  make  all  orders  necessary  and  proper  to 
carry  into  effect  the  objects  of  this  act,  and  to  secure  a  proper  disposition  of  the 
proceeds  of  sales  to  all  persons  entitled  thereto  by  the  provisions  of  this  act. 
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15.  Any  land  owner  desiring  to  contest  any  claim  and  to  free  his  house  and 
land  from  the  lien  thereof,  may  pay  to  the  county  clerk  the  amount  of  such  claim, 
with  interest  thereon,  until  six  months  after  such  payment,  and  twenty-five  dollars 
in  addition  thereto,  with  notice  to  said  clerk  not  to  pay  over  the  same  until  such 
claim  be  established  by  suit;  which  sum,  or  so  much  thereof  as  is  necessary,  shall 
be  paid  to  such  claimant  upon  his  obtaining  judgment  against  such  buildings  and 
lands,  in  the  manner  prescribed  in  this  act,  and  said  claim  shall,  from  the  pay- 
ment of  such  money  to  such  clerk,  be  a  lien  on  said  money,  and  said  buildings 
and  lands  shall  be  discharged  therefrom,  and  no  execution  shall  issue  against  the 
same  by  virtue  of  such  judgment;  but  if  such  suit  is  not  commenced  within  the 
time  at  which  the  said  lands  would  be  discharged  by  the  provisions  of  this  act 
without  suit,  or  in  case  judgment  be  given  therein  without  being  against  said 
lands,  said  sum  shall  be  repaid  to  him  by  said  clerk,  and  if  judgment  be  given 
against  said  lands  for  an  amount  less  than  that  so  deposited,  then  the  surplus 
shall  be  returned  by  said  clerk  to  said  land  owner. 

1G.  Where  a  summons  has  been  issued  and  served  in  any  way  prescribed  by 
this  act,  to  enforce  any  building  claim  lien  against  any  building  and  lands,  all 
other  suits  commenced  by  summons  subsequently  issued,  to  enforce  concurrent 
liens  against  the  same  building  and  lands,  may  be  stayed  by  the  claimant  therein 
or  by  order  of  the  court,  until  judgment  in  such  first  suit,  unless  notice  to  enforce 
such  other  claim  has  been  served,  or  a  caveat  has  been  filed  against  paying  the 
same,  as  hereinbefore  provided. 

*4Q11  *^"  The  act  entitled  "An  act  securing  to  mechanics  and  others  pay- 
-J  ment  for  their  labor  and  materials  in  erecting  any  house  or  other 
building  within  the  limits  therein  mentioned,"  approved  April  fifteenth,  eighteen 
hundred  and  forty-six,  and  all  supplements  thereto,  and  all  other  acts  and  parts 
of  acts  contrary  to,  or  within  the  purview  of  this  act,  are  hereby  repealed  ;  but 
such  repeal  shall  not  affect  any  right  acquired  or  lien  filed  under  said  acts, 
but  the  same  shall  remain  and  may  be  sued  and  prosecuted  in  all  things  as  if 
said  acts  had  not  been  repealed. 

Supplement.     Approved  March  9,  1855.     (Pam.  211.) 

18.  The  lien  given  by  the  act,  to  which  this  is  a  supplement,  is  hereby  ex- 
tended to  all  mills  and  manufactories,  of  whatever  description,  within  this  state, 
and  to  the  lots  of  land  or  curtilages  whereon  the  same  are  erected,  for  all  debts 
contracted  by  the  owner  or  owners  thereof,  or  by  any  other  person  with  the 
consent  of  such  owner  or  owners  in  writing,  for  work  done  or  materials  furnished 
for  or  about  the  repairing  of  any  fixed  machinery  or  gearing  or  other  fixtures 
for  manufacturing  purposes  on  the  same. 

A  Supplement.     Approved  March  16,  1859.     (Pam.  451.) 

19.  The  lien  given  by  the  act  to  which  this  is  a  supplement,  shall  be  and  is 
hereby  extended  to  all  buildings  of  whatever  description  within  this  state,  and 
to  the  lots  of  land  and  curtilages  whereon  the  same  are  erected,  for  all  debts 
contracted  by  the  owner  or  owners  thereof,  or  by  any  other  person  with  the  con- 
sent of  such  owner  or  owners  in  writing,  for  work  done  or  materials  furnished 
for  or  about  the  repairing  of  such  buildings,  or  any  of  them  :  Provided,  the 
agreement  be  made  a  matter  of  record  in  the  office  of  the  clerk  of  the  county  : 
Provided  also,  that  said  lien  shall  not  be  valid  against  a  bona  fide  purchaser  or 
mortgagee  before  said  lien  is  filed  in  the  office  of  the  clerk  of  the  county. 

A  Supplement,     Approved  March  22,  1860.     (Pam.  689.) 

20.  The  words  "fixtures  for  manufacturing  purposes,"  as  used  in  the  said 
fifth  section  of  the  said  act  to  which  this  is  a  supplement,  shall  be  construed  to 
include  any  building,  erection  or  construction  of  whatever  description  attached 
or  annexed,  or  intended  to  be  attached  or  annexed  to  any  land  or  tenement,  and 
designed  to  be  used  in  the  building  or  repairing  of  vessels,  whether  the  same  be 
permanently  attached  to  the  freehold,  or  so  built  as  to  be  removed  from  place  to 
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place,  and  only  temporarily  attached  to  the  land,  and  whether  the  same  be 
intended  and  designed  for  use  on  land  or  water. 

An  Act  for  (he  collection  a\'  demands  against  ships,  steamboats,  and  other  vessels. 
Approved  March  20,  1857.     (Pam.  382.) 

21.  Sec.  1.  Whenever  a  debt  shall  be  contracted  by  the  master,  owner, 
agent,  or  consignee  of  any  ship  or  vessel,  within  this  state,  for  either  of  the 
following  purposes : 

I.  On  account  of  any  work  done,  or  materials  or  articles  furnished  in  this 
state,  for  or  towards  the  building,  repairing,  fitting,  furnishing,  or  equipping 
such  ship  or  vessel. 

II.  For  such  provisions  and  stores  furnished  within  this  state  for  the  use  of 
such  vessel  at  the  time  when  the  same  were  furnished.     (See  65.) 

III.  On  account  of  the  wharfage  and  the  expenses  of  keeping  such  vessel  in 
port,  including  the  expense  incurred  in  employing  persons  to  watch  her. 

Such  debt  shall  be  a  lien  upon  such  ship  or  vessel,  her  tackle,  apparel  and 
furniture,  and  continue  to  be  a  lien  on  the  same  for  nine  months  after  the  debt 
was  contracted,  and  shall  be  preferred  to  all  other  liens  thereon,  except  mari- 
ners' wages. 

22.  Sec.  2.  Any  person  having  due  him  the  sum  of  twenty  dollars  or  upwards, 
upon  any  debt  contracted  for  any  of  the  purposes  hereinbefore  specified,  may 
make  application  to  any  officer  authorized  by  law  to  perform  the  duties  of  a 
commissioner,  appointed  by  the  justices  of  the  supreme  court  to  take  special 
bail  and  to  administer  oaths  or  affirmations,  or  to  one  of  the  justices  of  the 
supreme  court,  or  to  one  of  the  judges  of  the  court  of  common  pleas  of  the 
county,  for  a  warrant  to  enforce  the  lien  of  such  debt,  and  to  collect  the  amount 
thereof. 

23.  Sec.  3.   Such  application  shall  be  in  writing,  and  shall  specify : 

I.  By  whom  such  debt  was  contracted,  and  for  what  ship  or  vessel. 

II.  The  items  composing  such  debt. 

III.  It  shall  be  verified  by  the  affidavit  of  the  creditor,  or  of  the  person 
making  the  application  in  his  behalf,  stating  that  the  sum  claimed  in  such 
account  is  justly  due  to  the  person  in  whose  behalf  such  application  is  made, 
over  and  above  all  payments  and  discounts. 

And  the  facts  and  circumstances  to  establish  such  demand  shall  also  be  veri- 
fied by  the  affidavits  of  one  or  more  disinterested  witnesses. 

24.  Sec.  4.  The  officer  to  whom  such  application  shall  be  made,  shall  there- 
upon issue  his  warrant  to  the  sheriff  or  any  constable  of  the  county,  or,  in  their 
absence,  to  any  coroner  of  the  county,  commanding  him  to  attach,  seize,  and 
safely  keep  such  ship  or  vessel,  her  tackle,  apparel  and  furniture,  to  answer  all 
such  liens  as  shall  be  established  against  her,  according  to  law,  and  to  make 
return  of  his  proceedings  under  such  warrant  to  the  said  officer,  within  ten  days 
after  such  seizure. 

25.  Sec.  5.  The  sheriff  or  other  officer  to  whom  any  such  warrant  shall  be 
directed  and  delivered,  shall  forthwith  execute  the  same,  and  shall  keep  the  ship 
or  vessel  and  other  property  seized  by  him,  to  be  disposed  of  as  hereinafter 
directed  ;  he  shall,  also,  within  ten  days  after  such  seizure,  make  a  return  to  the 
officer  who  issued  the  warrant,  stating  therein  particularly  his  doings  in  the  pre- 
mises, and  shall  make  out,  subscribe,  and  annex  thereto,  a  just  and  true  inven- 
tory of  all  the  property  so  seized ;  which  inventory  shall  be  signed  by  him  and 
annexed  to  his  return. 

26.  Sec.  6.  Whenever  any  such  warrant  shall  be  issued,  no  other  warrant 
shall  issue  against  the  same  ship  or  steamboat,  or  other  craft  or  kind  of  vessel, 
unless  the  first  warrant  be  superseded. 

27.  Sec.  7.  The  officer  issuing  any  such  warrant,  shall  thereupon  immediately 
order  the  notice  hereinafter  directed,  to  be  published  in  one  or  more  of  the  news- 
papers printed  in  the  county  to  which  the  warrant  shall  be  issued ;  and  if  there 
be  none  printed  in  such  county,  then  in  a  newspaper  printed  nearest  to  such 

34 
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county,  once  a  week  for  three  months  successively,  or  oftener,  if  he  shall  deem 
proper. 

28.  Sec.  8.   Such  notice  shall  contain  the  following  matters  : 

I.  It  shall  state  the  issuing  of  such  warrant,  the  name  of  the  vessel  seized, 
the  port  or  place  to  which  she  belongs,  and  the  name  of  her  last  commander. 

II.  It  shall  require  all  persons  who  claim  to  have  any  demands  against  said 
ship  or  vessel,  her  tackle,  apparel  or  furniture,  under  the  provisions  of  this  act, 
to  deliver  an  account  of  their  respective  claims  to  the  said  officer,  within  two 
months  from  the  first  publication  of  such  notice,  or  that  their  remedy  against 
such  vessel  will  be  forfeited. 

III.  It  shall  state  that  such  vessel  will  be  sold  for  the  payment  of  the  claims 
against  such  vessel,  unless  the  owner,  consignee  or  commander  thereof,  or  some 
person  interested  therein,  appear  and  discharge  such  warrant  according  to  law, 
within  three  months  from  the  first  publication  of  such  notice. 

29.  Sec.  9.  Any  person  having  any  lien  under  the  provisions  of  this  act,  upon 
the  property  so  seized,  may  deliver  to  the  said  officer  an  account  in  writing  of 
his  demand,  accompanied  by  such  affidavits  and  proofs  as  are  hereinbefore  pre- 
scribed, in  relation  to  the  first  application  by  any  creditor ;  and  he  shall  there- 
upon be  deemed  an  attaching  creditor,  and  be  entitled  to  the  same  benefits 
and  advantages,  and  subject  to  the  same  responsibilities  and  obligations  as  the 
creditor  at  whose  instance  such  warrant  originally  issued. 

30.  Sec.  10.  All  liens  under  this  act  upon  the  property  so  seized,  an  account 
of  which  shall  not  be  presented  to  the  said  officer  within  the  time  limited  in  the 
notice,  shall  cease. 

31.  Sec.  11.  The  owner,  consignee,  agent,  or  commander  of  any  vessel  seized 
by  virtue  of  any  warrant  issued  pursuant  to  the  provisions  of  this  act,  and  any 
person  interested  in  such  vessel,  may  at  any  time  before  an  order  of  sale  shall 
be  made  as  hereinafter  mentioned,  apply  in  person  or  by  attorney,  to  the  officer 
who  issued  such  warrant,  for  an  order  to  discharge  the  same. 

32.  Sec.  12.  Such  person  shall  execute  and  deliver  to  the  officer  to  whom  such 
application  is  made,  a  bond  to  the  creditors  prosecuting  such  warrant,  in  a  pen- 
alty at  least  double  the  amount  of  the  debts  sworn  to  by  such  creditors,  with  such 
security  as  shall  be  approved  by  such  officer,  conditioned  that  the  obligors  therein 
will  pay  the  amount  of  all  such  claims  and  demands  as  shall  have  been  exhibited, 
which  shall  be  established  to  have  been  subsisting  liens  upon  such  vessel,  pursu- 
ant to  the  provisions  of  this  act,  at  the  time  of  exhibiting  the  same  respectively. 

33.  Sec.  13.  Upon  such  bond  being  executed  and  delivered,  the  said  officer 
shall  thereupon  grant  his  order,  discharging  the  warrant  that  may  have  been 
issued  by  him;  and  no  further  proceedings  against  the  vessel  so  seized,  shall  be 
had  under  the  provisions  of  this  act,  founded  upon  any  demands  included  in  such 
bond. 

34.  Sec.  14.  Every  such  bond  shall  be  held  for  the  common  benefit  of  all  the 
attaching  creditors,  and  may  be  prosecuted  by  any  of  them  jointly,  or  by  any  one 
of  them  separately,  in  respect  to  his  separate  demand. 

35.  Sec.  15.  In  the  suit  upon  such  bond,  the  attaching  creditors,  respectively, 
shall  state  in  their  declaration  their  respective  demands,  alleging  the  work  to 
have  been  done,  or  the  materials  or  articles  furnished,  or  the  expenses  incurred, 
at  the  request  of  the  master,  owner,  agent,  or  consignee,  of  such  vessel,  as  the 
case  really  was,  averring  that  the  claim  therefor  was  a  subsisting  lien  on  such 
vessel  at  the  time  of  the  exhibition  thereof,  as  hereinbefore  provided :  and  shall 
assign,  as  a  breach  of  the  condition  of  such  bond,  the  non-payment  of  the  claim 
of  such  creditor. 

36.  Sec.  16.  To  such  declaration,  the  defendants  may  plead  as  in  other 
actions  of  debt  on  bond,  and  may  plead  to  such  assignment  of  breaches;  and  the 
same  proceedings  shall  be  had  on  such  bond  as  provided  by  law  on  bonds  with 
other  conditions  than  for  the  payment  of  money. 

37.  Sec.  IT.  If  it  shall  be  found  by  the  judgment  in  such  suit,  or  by  the  ver- 
dict of  the  jury  empannelled  to  try  any  issues  joined  therein,  that  the  sum  of 
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twenty  dollars  or  upwards  was  duo  to  any  plaintiff  in  such  suit,  upon  any  claim 
or  demand  which,  by  the  provisions  of  this  act,  was  a  subsisting  lien  upon  such 
vessel,  at  the  time  of  the  exhibition  thereof,  as  herein  provided,  judgment  shall 
be  rendered  that  such  plaintiff  have  execution  for  the  amount  of  such  claim. 

38.  Sec.  18.  If  it  shall  be  so  found  that  nothing,  or  a  less  sum  than  twenty 
dollars,  was  due  to  any  plaintiff  in  such  suit,  as  specified  in  the  last  section,  judg- 
ment shall  be  entered  against  such  plaintiff,  that  he  take  nothing  by  his  writ; 
and  the  court  shall  award  to  the  defendants  the  costs  incurred  by  them  in  resist- 
ing the  claim  of  such  plaintiff;  and  if  it  shall  be  found  that  twenty  dollars,  or  a 
greater  sum,  is  due  to  such  plaintiff  in  such  suit,  the  costs  of  the  attachment, 
together  with  the  sheriffs,  constable's  or  coroner's  fees  and  expenses  in  keeping 
such  ship  or  vessel,  shall  be  taxed  in  the  plaintiff's  bills  of  costs,  in  such  suit  on 
such  bond  so  directed  to  be  given  as  aforesaid. 

39.  Sec.  19.  If  the  creditors,  who  shall  have  exhibited  their  claims  as 
herein  provided,  shall  not  have  been  satisfied,  and  if  such  warrant  shall  not  have 
been  discharged  as  before  provided,  within  the  time  for  that  purpose  limited,  the 
officer  who  issued  the  same,  within  one  month  after  the  expiration  of  the  time  so 
limited,  upon  due  proof  of  the  publication  of  the  notice  herein  required,  shall 
issue  his  order  to  the  sheriff,  or  other  officer,  who  seized  the  vessel  under  such 
warrant,  directing  such  sheriff  or  other  officer  to  proceed  and  sell  the  vessel  so 
seized,  her  tackle,  apparel  and  furniture,  and  shall  state  in  such  order  the  amount 
necessary  to  be  raised  to  satisfy  such  claims  and  expenses. 

40.  Sec.  20.  If  it  shall  appear  to  such  officer,  that  the  claims  exhibited 
before  him,  and  the  expenses  of  the  proceedings,  can  be  satisfied  by  a  sale  of  the 
tackle,  apparel  and  furniture  of  such  vessel,  or  of  some  part  thereof,  without 
selling  such  vessel,  he  shall  modify  his  order  accordingly. 

41.  Sec.  21.  Within  twenty  days  after  the  service  of  such  order,  the  sheriff 
or  constable  shall  proceed  and  sell  the  vessel  so  seized  by  him,  her  tackle,  appa- 
rel and  furniture,  or  such  part  thereof  as  shall  be  sufficient  to  satisfy  the  claims 
exhibited  and  the  expenses  incurred,  upon  the  same  notice,  in  the  same  manner, 
and  in  all  respects  subject  to  the  provisions  of  law  in  case  of  the  sale  of  personal 
property  upon  execution. 

42.  Sec.  22.  The  sheriff  or  other  officer  shall  return  to  the  officer  granting  such 
order,  his  proceedings  under  the  same ;  and  the  proceeds  of  such  sale,  after 
deducting  his  fees  and  expenses  in  seizing,  preserving,  watching  and  selling  such 
vessel,  shall  be  retained  by  such  sheriff  in  his  hands,  to  be  distributed  and  paid 
as  hereinafter  directed. 

43.  Sec.  23.  At  the  time  of  issuing  any  such  order  of  sale,  the  officer  grant- 
ing the  same  shall  order  a  notice  to  be  published  in  the  same  newspaper  in  which 
the  notice  of  seizure  was  printed,  as  hereinbefore  directed,  once  in  each  week 
for  three  weeks,  requiring  all  persons  who  have  exhibited  any  claims  against 
such  vessel,  and  the  owner,  agent,  consignee,  master,  and  all  other  persons  inte- 
rested in  such  vessel  to  appear  before  him  at  a  day  therein  to  be  specified,  not 
less  than  thirty  days  and  not  more  than  forty  days  from  the  first  publication  of 
such  notice,  to  attend  a  distribution  of  the  proceeds  arising  from  the  sale  of  such 
vessel,  her  tackle,  apparel  and  furniture. 

44.  Sec.  24.  On  the  day  appointed  in  such  notice,  the  officer  shall  hear  the 
allegations  and  proof  of  the  parties,  and  make  distribution  of  the  proceeds  aris- 
ing from  such  sale,  after  deducting  the  expenses  of  the  proceedings,  among  the 
creditors  who  shall  have  exhibited  their  claims  as  herein  provided,  unless  the 
claims  of  such  creditors,  or  of  some  of  them,  be  contested  by  the  owner,  agent, 
consignee,  or  master  of  such  vessel,  or  by  some  other  of  such  creditors. 

45.  Sec.  25.  In  case  of  such  contest,  the  party  making  the  objection  shall 
file  with  the  officer  a  written  statement  thereof,  and  his  desire  that  the  claims 
so  objected  to,  be  referred  to  referees,  to  examine  and  report  thereon. 

46.  Sec.  26.  The  party  making  such  objection,  and  the  creditors  whose  claims 
are  contested,  may  agree  upon  three  indifferent  persons,  by  a  writing  to  that 
effect,  signed  by  them  and  filed  with  such  officer. 
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47.  Sec.  27.  If  such  referees  be  not  selected  by  agreement,  then  the  party 
making  such  objection  shall  nominate  two  disinterested  persons,  and  the  credi- 
tor  or  creditors  whose  claims  are  contested,  shall  also  nominate  two  indifferent 
persons ;  or  if  either  of  them  refuse  or  neglect,  the  officer  before  whom  the. pro- 
ceedings are  pending,  shall  name  two  indifferent  persons  for  the  party  or  parties 
so  refusing  or  neglecting. 

48.  Sec.  28.  The  names  of  the  persons  thus  nominated  shall  be  written  on 
four  distinct  pieces  of  paper,  as  similar  in  all  respects  as  may  be,  which  shall  be 
rolled  up  separately  and  put  into  a  box,  and  from  thence  said  officer  shall  draw 
out  three  of  them,  and  the  persons  whose  names  are  so  drawn  shall  be  the  refe- 
rees to  determine  the  controversy. 

49.  Sec.  29.  The  officer  before  whom  they  shall  be  selected,  shall  certify  such 
selection  in  writing,  and  deliver  a  duplicate  of  the  same,  or  of  the  written  agree- 
ment of  the  parties,  appointing  referees,  to  each  of  the  parties. 

50.  Sec.  30.  Such  certificate  or  agreement  shall  be  filed  in  the  office  of  the 
clerk  of  the  circuit  court  or  court  of  common  pleas,  or  county  clerk,  if  such  ves- 
sel was  seized  within  the  county,  as  shall  be  directed  by  such  officer;  and  a  rule 
shall  thereupon  be  entered  by  such  clerk,  in  vacation  or  in  term,  appointing  the 
persons  so  selected  referees  to  determine  such  controversy. 

51.  Sec.  31.  Such  referees  shall  have  the  same  powers  and  be  subject  to  the 
like  duties  and  obligations,  and  shall  receive  the  same  compensation  as  referees 
appointed  by  the  superior  courts  in  personal  actions  depending  therein. 

52.  Sec.  32.  The  report  of  the  referees  shall  be  filed  in  the  same  office 
where  the  rule  for  their  appointment  was  entered,  and  shall  be  conclusive  on  the 
parties,  if  not  vacated  by  the  court  to  which  it  was  made. 

53.  Sec.  33.  Either  party  shall  have  the  same  right  to  except  to  such  report, 
as  in  cases  of  reference  during  the  pendency  of  a  suit,  and  the  court  shall  pro- 
ceed thereon  in  the  like  manner,  and  may,  in  its  discretion,  appoint  new  referees 
and  direct  a  new  hearing  ;  judgment  for  costs  shall  be  rendered  against  the  failing 
party,  and  execution  shall  be  awarded  thereon,  as  in  other  cases. 

54.  Sec.  34.  Upon  the  final  report  of  such  referees  being  confirmed,  the 
officer  before  whom  the  proceedings  were  pending  shall  proceed  to  make  distri- 
bution of  the  proceeds  of  the  sale  of  such  vessel,  her  tackle,  apparel  and  furni- 
ture, after  deducting  the  expenses  of  the  proceedings  before  him,  among  the 
attaching  creditors,  according  to  such  report. 

55.  Sec.  35.  When  a  distribution  shall  be  made  by  such  officer,  pursuant  to 
either  of  the  foregoing  provisions,  he  shall  make  an  order  on  the  sheriff  or  other 
officer,  having  such  proceeds  in  his  hands,  directing  him  to  pay  the  same  to  the 
several  attaching  creditors  entitled  thereto,  according  to  such  distribution,  and 
the  same  shall  be  paid  accordingly ;  and  all  moneys  remaining  in  the  hands  of 
such  sheriff  or  other  officer,  after  such  payment,  and  after  deducting  his  com- 
mission, shall  be  paid  to  the  owner,  agent,  consignee,  or  master  of  such  vessel. 

56.  Sec.  36.  If  the  proceeds  arising  from  the  sale  of  any  vessel  shall  not  be 
sufficient,  after  deducting  all  legal  charges,  to  satisfy  all  the  liens  against  such 
vessel,  exhibited  as  herein  provided,  the  officer  ordering  such  sale  shall  order  a 
fair  and  just  distribution  of  such  proceeds  among  the  creditors  whose  claims 
shall  have  been  ascertained  by  him,  or  by  the  report  of  referees  as  herein  pro- 
vided, in  a  just  and  equal  proportion  to  the  amounts  of  such  claims  respectively. 

57.  Sec.  37.  Every  officer  who  shall  issue  any  warrant  pursuant  to  the  fore- 
going provisions,  shall  cause  the  applications,  affidavits,  and  proofs  presented  to 
him  by  the  attaching  creditors,  and  copies  of  all  warrants  issued,  and  all  orders 
made  by  him,  with  a  bill  of  the  fees  and  expenses  allowed  by  him,  to  be  filed  in 
the  office  of  the  clerk  of  the  county  within  thirty  days  after  the  order  for  distri- 
bution made  by  him  ;  such  a  report  and  a  duly  certified  copy  thereof  by  the 
clerk,  shall  be  conclusive  evidence  that  the  proceedings  stated  therein  were  had 
before  such  officer,  and  upon  such  report  being  made,  the  circuit  court  may 
correct  any  errors  that  shall  appear  to  have  been  committed  in  the  proceedings, 
and  make  such  order  as  shall  be  just,  and  may  remit  the  proceedings  to  the 
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officer  who  issued  the  warrant,  or  the  court  may  proceed  to  do  such  acts  and 
things  as  shall  be  necessary. 

58.  Sec.  38.  Every  sheriff  or  other  officer  to  whom  a  warrant  may  have  been 
delivered,  may  be  compelled  by  the  officer  having  jurisdiction  over  the  proceed- 
ings thereon,  to  return  the  inventory  required  to  be  taken  by  him,  and  to  pay 
over  moneys  in  his  hands  pursuant  to  any  order  for  that  purpose,  by  an  order 
of  such  officer,  and  by  process  of  attachment  for  disobedience  thereof,  on  the 
application  of  any  creditor. 

59.  Sec.  39.  No  proceedings  under  this  act  to  enforce  the  liens  authorized  by 
the  provisions  thereof,  shall  be  had  against  any  vessel  which  shall  have  been 
seized  by  virtue  of  process  issuing  from  any  court  of  the  United  States  having 
admiralty  jurisdiction,  while  such  vessel  is  actually  held  under  such  seizure  ;  nor 
against  any  vessel  which  shall  have  been  sold  by  order  of  such  court,  except  for 
debts  contracted  after  such  sale  ;  but  nothing  in  this  section  contained  shall  be 
construed  to  impair  the  validity  of  any  liens  created  by  this  act,  the  payment  of 
which  shall  be  decreed  in  any  court  of  the  United  States. 

60.  Sec.  40.  Whenever  any  ship  or  vessel  shall  have  been  run  down  or  run 
afoul  of  by  any  other  ship  or  vessel,  through  the  negligence  or  wilful  miscon- 
duct of  those  navigating  such  other  ship  or  vessel,  and  shall  thereby  have  sus- 
tained damage  to  the  extent  of  twenty  dollars  or  upwards,  the  owner  of  said 
ship  or  vessel  so  sustaining  damage  shall  have  a  lien  upon  the  ship  or  vessel 
causing  such  damage  in  the  manner  aforesaid,  her  tackle,  apparel  and  furniture, 
to  the  extent  of  such  damage ;  the  master,  owner,  agent,  or  consignee  of  the 
ship  or  vessel  so  receiving  damage  making  an  application  in  writing  to  the  same 
officer  as  appointed,  setting  forth  the  name  of  the  ship  or  vessel  causing  the 
damage,  and  the  manner  in  which  said  damage  was  done,  and  the  amount  of 
said  damage ;  and  said  application  shall  be  verified  by  the  owner  or  master 
navigating  the  vessel  so  damaged,  and  the  facts  contained  in  said  affidavit  shall 
also  be  verified  by  one  or  more  disinterested  witnesses. 

61.  Sec.  41.  The  officer  to  whom  said  application  is  made,  in  case  he  is 
satisfied  that  said  damage  arose  from  negligence  or  wilful  misconduct  on  the 
part  of  those  navigating  the  vessel  causing  the  damage,  may  issue  his  warrant 
as  provided  in  the  fifth  section  of  the  act  above  referred  to  ;  and  all  proceed- 
ings under  said  warrant  shall  conform  to  the  provisions  of  the  said  act. 

62.  Sec.  42.  The  lien  provided  for  under  this  act  shall  cease,  unless  a  warrant 
shall  issue  within  twenty  days  after  the  damage  shall  be  done. 

63.  Sec.  43.  This  act  shall  apply  to  all  vessels  or  other  craft,  whether  the 
same  shall  be  enrolled  or  licensed  or  otherwise  ;  that  the  officer  issuing  such 
warrant,  and  acting  in  all  the  proceedings  aforesaid,  shall,  after  the  final  end 
and  determination  of  such  proceedings,  file  all  the  papers  used  in  and  about 
such  proceedings,  including  the  judgment  and  every  other  matter  connected 
therewith,  with  the  clerk  of  the  county,  who  shall  record  the  same  in  a  book  to 
be  obtained  and  kept  for  that  purpose ;  and  such  record,  certified  under  his 
official  seal,  shall  be  received  as  evidence  in  all  courts  of  law  or  equity  ;  that 
the  fees,  costs  and  expenses  arising  in  such  proceedings  shall  be  the  same  as 
allowed  in  the  court  of  common  pleas  in  this  state,  and  governed  and  regulated 
by  the  fees  and  costs  allowed  in  such  court. 

Supplement.     Approved  March  18,  1858.     (Pam.  464.) 

64.  Sec.  1.  Whenever  a  debt  amounting  to  fifty  dollars  or  upwards  shall  be 
contracted  by  the  master,  owner,  agent,  or  consignee  of  any  ship  or  vessel 
within  this  state,  for  either  of  the  following  purposes;  namely,  on  account  of 
any  work  done  or  materials  or  articles  furnished  in  this  state,  for  or  towards 
the  building,  repairing,  fitting,  furnishing,  or  equipping  such  ship  or  vessel,  or 
for  wharfage  and  the  expenses  of  keeping  such  vessel  in  port,  including  the 
expense  incurred  in  employing  persons  to  watch  her,  such  debt  shall  be  a  lien 
upon  such  ship  or  vessel,  her  tackle,  apparel  and  furniture,  and  shall  be  preferred 
to  all  other  liens  thereon,  except  mariners'  wages. 
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65.  Sec.  2.   So  much  of  the  act  to  which  this  is  a  lien,  (supplement)  as  allows 
or  authorizes  a  lien  for  provisions  is  hereby  repealed. 

Sec.  3.  All  parts  of  acts  contrary  to  this  supplement  are  hereby  repealed. 


NOTES. 

A  scire  facias  should  include  as  defendants  the  owner  of  the  property  and  the  person  who 
contracted  the  debt.  1  Dutch.  317.  Specifications  annexed  to  a  contract  must  be  filed. 
Id.  474.     3  Dutch.  154. 

A  matter  which  merely  affects  the  existence  of  the  lien  does  not  prevent  a  recovery  from 
the  builder.  If  the  owner  wishes  to  contest  the  lien  he  must  plead  as  prescribed  by  the 
statute.     2  Dutch.  73. 

Where  one  man  builds  on  another's  land  without  his  written  consent,  there  can  be  no 
lien.     3  Dutch.  154. 

The  land  of  a  married  woman  cannot  be  made  liable,  even  if  she  consents.  3  Dutch.  239. 
Proceedings  and  pleas  in  a  lien  case.     Id.  522. 

Directions  and  priorities  established  in  chancery,  where  there  were  mortgages.  3  Stock. 
321,  413. 
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Accounts  of  physicians  to  be  made  plain,  16 
Act  to  be  considered  as  a  public  act,  17 

By-laws,  society  may  make,  1,  2 

Censors,   board  of,   appointment  and 

duties,  8,  22,  23 

County  societies,  existing,  continued,  3 

Degree  of  M.  D   may  be  conferred,  5 

District  societies,  how  established,  2,  7 

Diploma,  to  be  deposited  with  county 

clerk,  28 

Fellows,  who  shall  be,  4 

Incorporated,  powers,  &c,  1,  2,  3,  7 


License  to  practice,  6,  8,  9,  11 

penalty  for  practising  without,     12,  21 

copy  to  be  filed  in  clerk's  office,  13 

Meetings,  when  and  where  held,  1,  19 

Physicians,  who  may  act  as,  14,  15,  20 

to  deliver  accounts  in  plain  words,     16 

Quacks  prohibited,  14 

Repeal  of  10th  section  of  original  act,         24 
Students,  how  to  receive  diplomas,  6 

how  long  to  study,  &c,  9,  23 

■  how  to  be  licensed,  11 

Widow  and  orphans,  fund  for  support  of,    18 


An  Act  to  incorporate  medical  societies,  for  the  purpose  of  regulating  the  practice  of  physic 
and  surgery  in  this  state.     Passed  January  28,  1830.     (R.  S.  505.) 

Whereas,  the  Medical  Society  of  New  Jersey  have  presented  to  this  legislature, 
a  petition  setting  forth  the  inadequacy  of  their  incorporating  act,  passed  the 
sixteenth  February,  eighteen  hundred  and  sixteen,  and  the  supplement  to  the 
act  passed  the  tenth  February,  eighteen  hundred  and  eighteen ;  therefore, 
1.  The  Medical  Society  of  New  Jersey,  already  incorporated  by  the  style  and 
name  of  "the  Medical  Society  of  New  Jersey,"  shall  continue  to  be  a  body  cor- 
porate and  politic,  in  fact  and  in  name,  and  by  that  name,  shall  be  in  law  capa- 
ble of  suing  and  being  sued,  pleading  and  being  impleaded,  answering  and  being 
answered  unto,  defending  and  being  defended  in  all  courts  and  places,  and  in 
all  matters  and  causes  whatsoever,  and  shall  and  may  have  and  use  a  common 
seal,  and  may  change  and  alter  the  same  at  their  pleasure;  and  that  the  said 
society  shall  be  composed  of  four  delegates,  chosen  by  and  from  each  of  the  dis- 
trict societies  which  now  are  or  may  hereafter  be  formed  in  the  respective  counties 
of  this  state,  in  equal  representation ;  the  officers  for  the  time  being  shall  be  ex 
officio  members  of  the  Medical  Society  of  New  Jersey,  independently  of  the 
authority  of  delegation;  the  society  thus  composed  shall  meet  on  the  second 
Tuesday  of  May,  which  is  hereby  made  the  time  of  annual  meeting;  there 
shall  also  be  a  semi-annual  meeting  on  the  second  Tuesday  of  November, 
yearly  and  every  year;  the  said  society,  when  constituted  as  aforesaid,  shall  be 
authorized  to  choose  by  ballot,  a  president,  three  vice-presidents,  secretary  and 
treasurer,  and  such  other  officers  as  they  may  deem  necessary;  prescribe  their 
duties,  and  fix  their  compensations,  and  shall  make  such  by-laws,  rules,  and  regu- 
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lations,  *for  the  due  management  of  their  concerns,  as  may  be  necessary :  r*iqo 
Provided,  the  same  be  not  in  any  instance  contrary  to  any  law  of  this  '- 
state,  or  of  the  United  States,  or  to  the  constitution  of  either  of  them. 

2.  The  said  Medical  Society  of  New  Jersey,  whenever  applied  to  for  that  pur- 
pose, or  may  judge  it  expedient,  may  appoint  five  licensed  physicians  or  surgeons 
of  skill,  learning  and  integrity,  practitioners  and  residents  in  each  or  any  county 
in  this  state,  who  shall  respectively  meet  at  the  county  town,  in  each  of  the  dif- 
ferent counties,  at  such  time  or  times  as  may  be  assigned,  and  of  which  due 
notice  shall  be  given  by  the  Medical  Society  of  New  Jersey,  and  then  and  there 
the  said  physicians  and  surgeons  shall  form  themselves  into  a  society,  to  be  called 
"the  District  Medical  Society  for  the  county  of ,  in  the  state  of  New  Jer- 
sey," and  being  so  convened,  and  not  less  than  five  in  number,  they  are  hereby 
constituted  a  body  politic  and  corporate  in  law,  capable  of  suing  and  being  sued, 
pleading  and  being  impleaded,  answering  and  being  answered  unto,  of  defend- 
ing and  being  defended  in  all  courts  and  places,  and  in  all  matters  and  causes 
whatsoever,  and  shall  and  may  have  and  use  a  common  seal,  and  may  change 
and  alter  the  same  at  their  pleasure ;  that  they  are  hereby  authorized  to  fix  the 
times  and  places  of  their  meetings,  if  within  the  limits  of  the  respective  counties, 
and  also  to  choose  a  president,  vice-president,  secretary,  and  treasurer,  and  such 
other  officers  as  they  may  deem  necessary,  prescribe  their  duties,  and  fix  their 
compensations;  and  shall  make  such  by-laws,  rules  and  regulations,  for  the  due 
management  of  their  concerns,  as  may  be  necessary:  Provided,  the  same  be  not 
in  any  instance  contrary  to  any  law  of  this  state,  or  of  the  United  States,  or  of 
the  Medical  Society  of  New  Jersey,  or  to  the  constitution  of  either  of  them; 
and  it  is  hereby  made  the  duty  of  the  secretary  of  each  of  the  county  medical 
societies  to  present  to  the  Medical  Society  of  New  Jersey,  at  any  anniversary 
meeting,  immediately  succeeding  their  first  meeting  (and  also  of  all  those  now 
in  existence,  if  not  already  done),  a  copy  of  all  their  proceedings  had  at  their 
first  meeting ;  and  the  secretary  of  the  Medical  Society  of  New  Jersey  is  hereby 
required  to  file  the  same  among  the  archives  of  the  said  society. 

3.  The  medical  societies  of  counties,  already  in  existence,  shall  be,  and  they  are 
hereby  constituted  bodies  corporate  and  politic,  in  fact  and  in  name,  by  the  names 
of  the  medical  society  for  the  county  where  such  societies  have  respectively  been 
formed,  and  by  that  name  shall  be  in  law  capable  of  suing  and  being  sued,  plead- 
ing and  being  impleaded,  answering  and  being  answered  unto,  defending  and 
being  defended  in  all  courts  and  places,  and  in  all  matters  and  causes  whatso- 
ever, and  shall  and  may  have  a  common  seal,  and  may  alter  and  renew  the  same 
at  their  pleasure;  and  they  are  hereby  authorized  and  empowered  to  exercise 
and  enjoy  all  the  privileges  and  immunities  in  all  matters  and  things  for  the  due 
management  of  their  concerns  which  may  be  necessary,  in  the  same  manner,  and 
as  fully  as  it  is  set  forth  in  the  preceding  section,  and  with  the  same  restrictions. 

4.  All  physicians  who  have  heretofore  been  presidents  of  the  Medical  Society 
of  New  Jersey,  the  physician  who  now  is,  and  all  physicians  who  may  hereafter 
be  presidents  of  said  society,  shall  rank  as  fellows  of  the  Medical  Society  of 
New  Jersey,  and  be  entitled  to  all  the  rights  and  privileges  of  delegated  members. 

5.  The  Medical  Society  of  New  Jersey  (including  both  fellows  and  delegates) 
are  hereby  authorized  to  institute  regulations,  which  shall  again  be  approved  by 
a  majority  of  the  whole  number  of  fellows,  acting  separately ;  according  to  which 
regulations,  the  said  Medical  Society  of  New  Jersey  may  confer  the  degree  of 
doctor  of  medicine. 

6.  The  Medical  Society  of  New  Jersey,  established  as  aforesaid,  is  hereby 
empowered  to  examine  all  students  who  shall  and  may  present  themselves  for 
that  purpose,  and  to  give  diplomas  under  the  hand  of  the  president  and  seal  of 
the  society;  which  diploma  shall  be  sufficient  to  empower  the  person  so  obtain- 
ing the  same,  to  practise  physic  or  surgery,  or  both,  as  shall  be  set  forth  in  the 
said  diploma,  in  any  part  of  this  state. 

7.  It  shall  and  may  be  lawful  for  the  Medical  Society  of  New  Jersey,  and  also 
the  district  medical  societies  of  the  respective  counties  of  this  state,  to  purchase 
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and  hold  any  estate,  real  and  personal,  for  the  use  of  said  respective  societies : 
-.  Provided,  *the  annual  income  of  such  estate,  as  well  real  as  personal, 
J  which  the  Medical  Society  of  New  Jersey  is  hereby  authorized  to  hold, 
shall  not  exceed  the  sum  of  three  thousand  .dollars,  and  that  the  annual  income 
of  the  estate,  as  well  real  as  personal,  which  the  county  societies  are  hereby 
respectively  authorized  to  hold,  shall  not  exceed  the  sum  of  one  thousand  dollars. 

8.  All  applications  for  a  license  to  practise  physic  or  surgery,  or  both,  within 
any  of  the  counties  of  this  state,  shall  be  made  in  such  manner  as  the  society 
shall  direct ;  and  it  shall  be  the  duty  of  said  society,  at  its  annual  meetings,  to 
appoint  three  or  more  censors,  which  number,  when  so  appointed,  shall  be  called 
"the  Board  of  Censors  for  the  Medical  Society  of  New  Jersey,"  from  and  for 
each  of  the  following  districts,  viz.:  the  eastern,  which  shall  be  composed  of  the 
counties  of  Sussex,  Warren,  Morris,  Essex,  and  Bergen  ;  the  middle,  which  shall 
be  composed  of  the  counties  of  Hunterdon,  Somerset,  Middlesex,  and  Mon- 
mouth ;  and  the  western  district,  which  shall  be  composed  of  the  counties  of 
Burlington,  Gloucester,  Salem,  Cumberland,  and  Cape  May  ;  four  of  whom,  at 
least,  shall  proceed  to  examine  the  applicant  or  applicants  carefully  and  impar- 
tially on  the  subjects  of  materia  medica,  pharmacy,  chemistry,  anatomy,  surgery, 
the  practice  of  physic  and  midwifery,  and  he  or  they  shall  exhibit  a  general 
acquaintance  with  each  of  the  above  subjects,  before  receiving  a  certificate  ;  and 
three  approving  signatures  shall  be  necessary  to  make  valid  each  certificate 
recommending  the  applicants  for  license. 

9.  No  person  shall  be  considered  qualified  for  examination  before  the  board 
of  censors  for  the  Medical  Society  of  New  Jersey,  unless  he  shall  have  studied 
under  the  particular  direction  and  preceptorship  of  a  regular  practising  physician 
or  surgeon,  or  both,  of  this  state  ;  and  the  said  board  shall  not  proceed  to 
examine  any  candidate,  until  he  can  give  satisfactory  evidence  (and  he  is  hereby 
required  to  do  the  same),  of  having  arrived  to  the  age  of  twenty-one  years,  stu- 
died under  the  direction  of  a  regular  and  licensed  practitioner  of  medicine  as 
aforesaid,  the  term  of  four  years,  and  attended  at  least  one  course  of  medical 
lectures;  but  if  he  shall  have  obtained  a  diploma  from  any  college,  then  three 
years'  study,  including  a  course  of  lectures,  shall  be  considered  sufficient :  Pro- 
vided, this  act,  or  any  section  of  it,  shall  be  so  construed  as  not  to  prevent  any 
person  coining  from  another  state,  with  the  aforesaid  certificates  and  qualifica- 
tions, from  presenting  himself  before  the  board  of  censors  of  the  Medical  Society 
of  New  Jersey  for  examination. 

10.  Repealed. 

11.  It  shall  be  lawful  for  any  student  of  medicine,  who,  after  a  due  course  of 
instruction,  shall  believe  himself  qualified  to  commence  the  practice  of  physic  or 
surgery,  to  apply  to  the  Medical  Society  of  New  Jersey,  as  aforesaid,  for  license 
to  practise  physic  or  surgery,  or  both  ;  and  it  shall  be  the  duty  of  the  said 
society,  thereupon,  to  cause  the  student  so  applying,  to  be  carefully  and  impar- 
tially examined  by  their  board  of  censors,  in  the  presence  of  at  least  four  of  them  ; 
and  if  the  said  applicant,  after  said  examination,  shall  be  adjudged  to  be  duly 
qualified  to  commence  practice,  he  shall  be  entitled  to  receive  from  the  said  board, 
or  a  majority  of  them,  a  certificate  under  their  hands,  of  his  being  qualified  to 
commence  practice  as  a  physician  or  surgeon,  or  both  ;  which  certificate,  when 
presented  to  the  president  of  the  Medical  Society  of  New  Jersey,  shall  authorize 
and  empower  him  to  grant  a  license  under  his  hand  and  the  seal  of  the  society, 
to  the  person  named  in  the  certificate,  to  practise  physic  or  surgery,  or  both,  in 
the  state  of  New  Jersey,  for  which  the  said  president  shall  be  authorized  to 
demand  and  receive  from  the  person  so  licensed,  a  sum  not  exceeding  fifteen 
dollars,  to  be  appropriated  in  such  manner  as  the  members  of  said  society  shall 
order  and  direct. 

12  No  person  shall  commence  the  practice  of  physic  or  surgery,  within  this 
state,  until  he  shall  have  passed  an  examination,  and  received  a  diploma  from 
the  Medical  Society  of  New  Jersey,  established  as  aforesaid  ;  and  if  any  person 
shall  practise  as  a  physician  or  surgeon,  without  having  first  obtained  a  license 
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for  that  purpose,  or  who  was  not  a  respectable  practitioner  without  a  license, 
previous  to  the  passage  of  the  act  of  the  fifteenth  February,  eighteen  hundred 
and  sixteen,  he  shall  forfeit  and  pay  for  every  prescription,  the  sum  of  twenty- 
five  dollars,  to  be  recovered,  with  costs  of  suit,  by  action  of  debt,  in  any  court  of 
judicature  within  *the  county  where  such  offence  occurs,  one  half  thereof  r*4ni 
to  be  given  to  the  complainer,  and  the  other  half  paid  iuto  the  treasury  L 
of  the  township,  in  which  said  offender  resides,  for  the  use  of  the  poor  ;  and  it  is 
hereby  made  the  duty  of  the  district  society,  in  any  county  where  such  penalty 
shall  be  incurred,  to  prosecute  for  the  same  :  And  further,  if  any  person  shall 
so  practise,  contrary  to  the  provisions  of  this  act,  he  shall  for  ever  thereafter  be 
disqualified  from  collecting  any  debt  or  debts  incurred  by  such  practice,  in  any 
court  in  this  state. 

13.  All  persons  who  may  be  hereafter  licensed  to  practise  physic  and  sur- 
gery, shall  deposit  a  copy  of  such  license  with  the  clerk  of  the  county  in  which 
such  practitioner  may  reside,  and  until  such  license  shall  be  so  deposited,  those 
practitioners  who  shall  neglect  the  same,  shall  be  liable  to  the  penalty  of  this 
act,  in  the  same  manner  as  if  they  had  no  license ;  and  it  shall  be  the  duty  of 
the  said  clerk  to  file  such  license  in  his  office,  for  each  of  which,  he  shall  receive 
twelve  and  a  half  cents,  and  no  more,  from  the  practitioner  who  may  deposit 
the  same. 

14.  This  act  shall  be  so  construed  as  to  prevent  all  irregular  bred  pretenders 
to  the  healing  art,  under  the  names  or  titles  of  practical  botanists,  root,  or  In- 
dian doctor,  or  any  other  name  or  title  involving  quackery  of  any  species,  from 
practising  their  deceptions,  and  imposing  upon  the  ignorance  and  credulity  of 
their  fellow  citizens  ;  and  if  any  person  shall  attempt  so  to  practise,  in  any  of 
the  counties  of  this  state,  he  shall  be  considered  an  illegal  practitioner,  and  sub- 
ject to  all  the  penalties  contained  in  the  twelfth  section  of  this  act;  and  it  is 
hereby  made  the  duty  of  the  overseers  of  the  poor,  in  any  township  where  such 
offenders  may  reside,  as  well  as  the  duty  of  the  district  societies,  to  prosecute  to 
conviction  all  such  offences  against  the  laws  and  well  being  of  the  people  of  this 
state. 

15.  Nothing  in  this  act  shall  be  so  construed  as  to  prevent  any  person,  not 
duly  qualified  bylaw,  from  practising  physic  or  surgery  in  special  cases  or  emer- 
gencies, when  a  regular  physician  or  surgeon  cannot  conveniently  be  had  ;  nor 
shall  this  act,  or  any  section  of  it,  be  so  construed  as  to  prevent  any  licensed 
physician  or  surgeon,  living  in  an  adjoining  state,  from  practising  in  this  state 
occasionally,  when  consulted  for  that  purpose. 

16.  Any  person  now  lawfully  practising  physic  or  surgery,  or  who  shall  be 
licensed,  as  by  this  act  directed,  shall  deliver  his  account  or  bill  of  particulars, 
to  all  patients  or  their  lawful  representatives  respectively,  in  plain  English  words, 
or  as  nearly  so  as  the  articles  will  admit. 

IT.  The  present  act  shall  be  taken  and  considered  as  a  public  act. 

Supplement.     Approved  February  1,  1850.     (Pam.  3.) 

18.  It  shall  and  may  be  lawful  for  the  Medical  Society  of  New  Jersey,  incor- 
porated by  virtue  of  the  above  act,  in  addition  to  the  powers  therein  granted,  to 
create  and  establish  a  fund  for  the  support  of  the  widows  and  orphans  of  deceased 
physicians  and  surgeons,  members  of  said  society,  and  of  the  district  societies 
under  its  authority ;  and  to  make,  ordain,  and  adopt  such  rules  and  regulations, 
and  elect  such  officers  for  the  creation,  control,  and  management  of  the  said  fund, 
as  the  said  society  shall  deem  necessary  and  proper,  not  inconsistent  with  the  con- 
stitution and  laws  of  this  state  or  the  United  States. 

Supplement.     Approved  March  14,  1851.     (Pam.  284.) 

19.  Sec.  1.  The  annual  meetings  of  the  Medical  Society  of  New  Jersey  shall 
be  held  yearly  and  every  year  in  the  city  of  Trenton,  on  the  fourth  Tuesday  of 
January,  and  that  the  said  society  is  authorized  to  dispense  with  its  semi-annual 
meetings. 
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20.  Sec.  2.  It  shall  be  lawful  for  any  person  of  good  moral  character,  who  has 
obtained  a  diploma  for  the  degree  of  doctor  of  medicine  and  surgery,  from  the 
College  of  Physicians  and  Surgeons  in  the  city  of  New  York,  the  medical  de- 
partment of  the  University  of  the  city  of  New  York,  the  medical  department  of 
the  University  of  Pennsylvania,  Jefferson  Medical  College,  and  the  medical  de- 
partment of  Pennsylvania  College,  in  the  city  of  Philadelphia,  or  such  other 
medical  college  or  university  as  the  medical  society  shall  from  time  to  time  desig- 
nate, to  present  such  diploma  to  the  president  of  the  Medical  Society  of  New 
*1Q"1  Jersey>  *together  with  the  testimonials  of  his   good   moral  character; 

-'  and  the  president  of  said  society  shall  thereupon,  if  satisfied  with  such 
testimonies,  be  authorized  and  empowered  to  grant  a  license,  under  his  hand  and 
seal  of  the  society,  to  the  person  named  and  intended  in  said  diploma  to  prac- 
tise physic  and  surgery  in  the  state  of  New  Jersey,  for  which  the  said  president 
shall  be  authorized  to  demand,  from  the  person  so  licensed,  a  sum  not  exceeding 
five  dollars,  to  be  appropriated  in  such  manner  as  the  members  of  the  said  society 
shall  order  and  direct. 

21.  Sec.  3.  The  penalty  and  disqualification,  specified  in  the  twelfth  section 
of  the  act  to  which  this  is  a  supplement,  shall  not  be  held  to  apply  to  any  per- 
son who,  without  having  passed  an  examination  by  the  censors,  has  received  a 
license  from  the  president  of  the  Medical  Society  of  New  Jersey,  agreeably  to 
the  second  section  of  this  act. 

22.  Sec.  4.  It  shall  be  lawful  for  the  Medical  Society  of  New  Jersey  to 
require  the  censors  appointed  under  the  eighth  section  of  the  act  to  which  this  is 
a  supplement,  in  addition  to  the  subjects  specified  in  the  said  section,  to  examine 
the  applicant  or  applicants  for  license,  not  having  obtained  a  diploma  in  the  arts 
from  some  college  or  university,  on  such  branches  of  general  science  and  learn- 
ing as  the  said  medical  society  shall  from  time  to  time  designate. 

23.  Sec.  5.  It  shall  be  lawful  for  the  Medical  Society  of  New  Jersey  to  direct 
its  board  of  censors  to  demand  from  every  applicant  for  examination,  not  hav- 
ing obtained  a  diploma  in  the  arts,  satisfactory  evidence  that  he  has  employed 
one  of  the  four  years  of  study  required  in  the  ninth  section  of  the  act  to  which 
this  is  a  supplement,  in  the  study  of  such  branches  of  general  science  and  learn- 
ing as  may  have  been  designated  by  the  said  medical  society,  agreeably  to  the 
fourth  section  of  this  act. 

24.  Sec.  6.  The  tenth  section  of  the  act,  to  which  this  act  is  a  supplement, 
be,  and  the  same  is  hereby  repealed. 

25.  Sec.  7.  It  shall  be  lawful  for  the  Medical  Society  of  New  Jersey,  on 
application  by  any  district  medical  society,  legally  organized  in  this  state,  to 
revoke  the  license  of  any  person  who  shall  have  obtained  the  same  through 
fraud  or  in  violation  of  any  of  the  requirements  of  this  act,  or  the  act  to  which 
this  is  a  supplement,  or  who  has  dishonored  himself  by  disgraceful  conduct  or 
gross  malpractice:  Provided,  that  the  person  so  charged  shall  have  had  full 
opportunity  of  defence,  and  two-thirds  of  the  members  of  the  Medical  Society  of 
New  Jersey,  present  at  an  annual  meeting  of  said  society,  shall,  by  ballot,  sus- 
tain the  charge. 

26.  Sec.  8.  The  whole  amount  of  penalty,  in  any  instance  incurred,  under  the 
twelfth  and  fourteenth  sections  of  the  act  to  which  this  act  is  a  supplement,  shall 
be  paid  into  the  treasury  of  the  city  or  township  in  which  the  offender  resides, 
for  the  benefit  of  the  poor. 

27.  Sec.  9.  All  such  parts  of  the  act  to  which  this  is  a  supplement,  as  conflict 
with  the  provisions  of  this  act,  be,  and  the  same  are  hereby  repealed. 

Supplement.     Approved  March  17,  1834.     (I'am.  459.) 

Whereas,  certain  practitioners  of  physic  and  surgery  in  this  state  labor  under 
certain  disabilities  in  the  practice  of  their  profession,  owing  to  existing  laws, 
by  which  they  are  unable  to  collect  their  dues,  and  are  liable  to  pains  and 
penalties  in  the  pursuit  of  their  profession ;  therefore, 

28.  Sec.  1.  It  shall  be  lawful  for  all  persons  of  good  moral  character,  who 
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have  diplomas  from  any  medical  college,  or  from  the  medical  department  of  any 
university  of  any  state  of  the  United  States,  which,  before  conferring  diplomas, 
require  those  upon  whom  they  are  conferred  to  be  twenty-one  years  of  age,  to 
have  studied  physic  and  surgery  three  full  years  with  a  respectable  and  lawful 
practitioner  of  medicine,  including  two  full  courses  of  lectures  of  not  less  than 
twelve  weeks  each,  in  which  shall  be  taught  the  principles  of  materia  medica, 
pharmacy,  chemistry,  anatomy,  physiology,  and  the  practice  of  physic,  surgery 
and  midwifery,  to  practise  physic  and  surgery  in  this  state,  after  depositing  a 
copy  of  such  diploma,  translated  into  the  English  language,  or  other  evidence  of 
graduation,  with  the  clerk  of  the  county  in  which  such  practitioner  may  reside; 
and  until  such  copy  *shall  be  so  deposited,  those  practitioners  who  shall  r*iqe 
neglect  the  same  shall  be  liable  to  the  penalty  of  the  act  to  which  this  is  L 
a  supplement;  and  it  shall  be  the  duty  of  the  said  clerk  to  file  such  copy  in  his 
office,  for  each  of  which  he  shall  receive  twelve  and  a  half  cents  and  no  more, 
from  the  practitioners  who  may  deposit  the  same. 

29.   Sec.  2.  All  acts  or  parts  of  acts  conflicting  with  the  provisions  of  this 
act,  be  and  the  same  are  hereby  repealed. 
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Active,  who.  3 

Arms,  what  to  be,  36 

how  furnished,  34-5 

exempt  from  sale,  37 

of  officers,  40 

Armory  of  uniform  companies,  38 

to  be  examined,  39 

Brigade,  arrangement  of,  5 

board,  12 

Inspector's  return,  17 

Classes,  active  and  reserve,  2 

Commissions,  9 

Company,  number  necessary,  14 

Courts  Martial,  organization,  20 

how  conducted,  23 

notice  of,  24 

Discipline,  breach  of,  22 

Enrolment,  1,  4 

Exemption  of  members,  25' 

by  final  discharge,  26 

Fines  and  penalties,  21,  22 

Members  of  company,  3 

exemption  of,  from  jury  and  poll 

tax,  25 


Members,  discharges  of,  26 

sons'  service,  28 

expelled,  &c,  29 

Non-commissioned  officers,  10 

Officers,  number  and  rank,  6 

election  of,  7,  8 

commissions  and  resignations,  9 

arms  of,  40 

formerly  commissioned,  27 

disobeying  orders,  30 

Orderly  sergeant's  duty,  18 

Parades,  when,  19 

Pay  for  service,  31 

Paymaster's  bond,  11 

Quartermaster-general,  34 

to  examine  armories,  39 

Regimental  board,  16 

Repeal  of  former  acts,  42 

Reserve,  when  organized,  13 

Rules  by  board  of  officers,  41 

Service,  pay  for,  31 

calling  into,  33 

Uniform,  15 

Widow  and  children,  pensions,  32 


The  act  here  published  embraces  the  most  important  provisions  relating  to 
the  militia.  The  old  act,  some  parts  of  which  remain  in  force,  will  be 
found  in  Rev.  Stat,  745;  1  Nixon,  496;  The  act  of  1856,  Pam.  195;  act 
of  1858,  Pam.  193.  There  are  also  several  acts  of  local  application, viz., 
for  Essex  brigade,  1852,  Pam.  32,  and  1858,  Pam.  296;  Hudson,  1852, 
Pam.  194;  Newark,  1855,  Pain.  614,  1  Nix.  520,  and  1859,  Pam.  642,  and 
1858,  Pam.  62  ;   Orange,  1858,  Pam.  187. 

An  Act  for  the  more  effectual  organization  of  the  militia.     Approved  March  22,  1860. 

(Pam.  508.) 

1.  The  persons  now  by  law  liable  to  do  duty  in  the  militia  shall  be  enrolled 
in  the  militia;  and  the  persons  now  by  law  exempt  from  such  duty  shall  con- 
tinue to  be  so  exempt. 

2.  The  militia  shall  be  divided  into  two  classes,  the  active  and  the  reserve; 
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the  former  shall  consist  of  all  persons  liable  to  do  militia  duty  who  now,  or  here- 
after may  be  enrolled  in  any  uniformed  company,  and  the  latter  shall  include  the 
residue  of  the  militia  of  this  state. 

3.  Every  officer,  non-commissioned  officer,  musician  and  private,  who  is  or 
may  become  attached  to  the  active  militia,  shall  ipso  facto  be  held  to  be  enlisted 
therein,  and  shall  be  holden  to  duty  therein  for  the  full  term  of  seven  years  from 
the  date  of  such  his  enlistment,  unless  disability  incapacitate  him,  or  he  shall 
remove  from  this  state. 

4.  The  enrolment  of  the  militia  shall  continue  to  be  made  in  the  manner  now 
provided  by  law. 

5.  The  militia  of  each  county,  except  Essex,  Monmouth,  Atlantic,  Ocean  and 
Cape  May,  shall  form  a  brigade ;  there  shall  be  three  brigades  in  said  county  of 
Essex,  that  is  to  say,  the  militia  of  all  of  said  Essex  county,  except  that  of  the 
city  of  Newark  and  that  of  the  township  of  Orange,  shall  form  a  brigade ;  and 
the  militia  of  the  said  city  and  of  said  township  respectively  shall  each  form  a 
separate  brigade ;  the  militia  of  the  county  of  Cape  May  shall  form  an  inde- 
pendent regiment  or  battalion,  which,  together  with  the  militia  of  the  county  of 
Atlantic,  shall  form  a  brigade;  the  militia  of  the  county  of  Ocean  shall  form  an 
independent  regiment  or  battalion,  and  with  the  militia  of  the  county  of  Mon- 
mouth shall  form  a  brigade ;  the  militia  of  the  counties  of  Burlington,  Gloucester, 
Atlantic,  Cape  May,  Camden,  Salem  and  Cumberland  shall  form  the  first  divi- 
sion ;  the  militia  of  the  counties  of  Union,  Essex,  Passaic,  Bergen,  Morris  and 
Hudson  shall  compose  the  second  division;  the  militia  of  the  counties  of  Hun- 
terdon, Mercer,  Middlesex,  Ocean  and  Monmouth  shall  compose  the  third 
division ;  and  the  militia  of  the  counties  of  Warren,  Sussex  and  Somerset  shall 
form  the  fourth  division.     (See  43.) 

6.  The  militia  of  this  state  shall  be  officered  as  follows,  and  not  otherwise : 
the  governor  shall  be  commander-in-chief,  and  shall  appoint  his  staff  of  four 
aides-de-camp,  with  the  rank  of  lieutenaut-colonel ;  one  quartermaster-general, 
one  adjutant-general,  each  with  the  rank  of  brigadier-general ;  there  shall  be 
one  major-general  to  each  division  ;  each  major-general  shall  appoint  'for  him- 
self a  staff  of  two  aides-de-camp,  one  paymaster,  one  quartermaster,  one  judge 
advocate,  one  inspector  with  the  rank  of  major,  one  chaplain  and  one  surgeon ; 
there  shall  be  one  brigade-general  to  each  brigade,  who  shall  be  elected  by  the 
field  officers  of  the  brigade ;  his  staff  shall  consist  of  one  brigade  inspector,  with 
the  rank  of  major,  who  shall  also  act  as  brigade  major,  one  quartermaster  and 
one  paymaster  of  the  brigade,  who  shall  rank  as  major,  and  one  brigade  judge 
advocate,  and  one  aide-de-camp,  who  shall  rank  as  captains,  also  one  chaplain ; 
all  of  whom,  except  the  brigade  inspector,  who  shall  be  elected  by  the  field  offi- 
cers of  the  brigade,  shall  be  appointed  by  the  brigadier-general,  and  he  shall 
certify  the  appointments  to  the  commander-in-chief;  to  each  regiment  there 
shall  be  one  colonel,  one  lieutenant-colonel  and  one  major,  who  shall  respectively 
be  chosen  by  the  captains  aud  lieutenants  of  the  companies  of  the  regiments ;  to 
each  independent  battalion  there  shall  be  one  major,  who  shall  be  chosen  by  the 
captains  and  lieutenants  of  the  battalion ;  the  colonel  of  each  regiment  aud  the 
major  of  each  battalion  shall  appoint  a  staff  of  one  adjutant,  one  quartermaster 
and  one  paymaster  to  rank  as  first  lieutenants,  one  surgeon  and  one  assistant 
surgeon,  one  chaplain,  one  sergeant-major,  one  sergeant  of  field  music  aud  one 
quartermaster-sergeant,  and  shall  certify  their  appointment  to  the  commander- 
in-chief;  to  each  company  there  shall  be  one  captain,  one  first  and  one  second 
lieutenant,  who  shall  severally  be  chosen  by  the  privates  of  the  company ;  each 
company  shall  appoint  four  sergeants  and  four  corporals;  there  shall  be  to  each 
troop  of  horse  one  captain,  two  lieutenants,  one  cornet,  four  sergeants,  four  cor- 
porals, one  saddler,  one  farrier  and  one  trumpeter;  besides  said  officers  in  this 
section  enumerated,  no  others  of  any  grade  shall  be  appointed,  elected  or  com- 
missioned in  time  of  peace ;  all  elections  shall  be  by  ballot,  on  ten  days'  uotice 
of  time  and  place,  to  the  persons  entitled  to  vote,  and  a  majority  of  all  the 
votes  cast  shall  be  necessary  to  a  choice. 
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7.  Whenever  the  office  of  brigadier-general  of  any  brigade  shall  for  any  cause 
be  vacant,  the  major-general  of  the  division  to  which  such  brigade  belongs,  shall 
give  notice  of  an  election  to  be  held  to  fill  the  vacancy ;  he  shall  preside  at  the 
election,  and  shall  immediately  certify  its  result  to  the  commander-in-chief; 
whenever  the  office  of  colonel,  lieutenant-colonel  or  major  of  a  regiment,  or  the 
office  of  major  of  a  battalion  shall  be  vacant,  the  brigadier-general  of  the  brigade 
to  which  such  regiment  or  battalion  belongs,  shall  in  like  manner  give  notice 
and  preside  at,  hold  and  certify  the  result  of  the  election;  whenever  the  office 
of  captain  or  lieutenant  of  a  company  shall  be  vacant,  the  commanding  officer 
of  the  regiment  or  battalion  to  which  such  company  belongs,  shall  give  notice 
of  an  election  to  fill  such  vacancy,  and  he  shall  hold  accordingly  and  preside  at 
the  election,  and  certify  its  results  to  the  commander-in-chief. 

8.  When  there  shall  not  be  an  officer  qualified  to  hold  any  election  as  pre- 
scribed in  section  seven,  the  commander-in-chief  shall  issue  his  warrant  to  any 
person  whom  he  may  select  to  hold  such  election,  who  shall  give  notice  of  and 
conduct  it  in  all  respects  as  prescribed  in  section  six,  and  he  shall  certify  its 
results  to  the  commander-in-chief. 

9.  All  general,  field,  line  and  staff  officers  who  shall  have  been  duly  elected 
or  appointed  shall  be  commissioned  by  the  commander-in-chief,  and  their  com- 
missions shall  be  sent  by  the  adjutant-general  to  the  officer  or  the  person  who 
held  the  election  or  who  made  the  appointment,  but  shall  not  be  delivered  to 
the  person  elected  or  appointed  until  he  shall  be  uniformed  and  equipped 
according  to  the  regulations  of  the  military  service  of  the  United  States,  or  the 
regulations  of  this  state,  if  a  different  regulation  exist  in  this  state,  and  should 
he  refuse  or  neglect  so  to  uniform  and  equip  for  two  months  from  the  time  of 
his  election  or  appointment,  the  commission  shall  be  returned  to  the  adjutant- 
general,  with  the  cause  of  its  return  endorsed  upon  it,  and  the  election  or  ap- 
pointment shall  thereupon  be  void;  in  case  any  officer  now  in  commission  shall 
not  in  like  manner  be  uniformed  and  equipped  according  to  the  regulatious  of 
the  United  States  military  service,  within  two  months  from  the  passage  of  this 
act,  and  make  oath  or  affirmation  that  he  has,  in  accordance  with  the  provisions 
of  this  act,  so  bona  fide  uniformed  and  equipped  himself,  and  transmit  such  affi- 
davit to  the  adjutant-general  within  the  said  two  months,  his  office  shall  there- 
upon be  vacant;  any  commissioned  officer  wishing  to  resign,  shall  to  that  end 
make  application  in  writing,  if  a  line  officer,  to  the  commandant  of  his  regiment 
or  battalion,  if  a  field  officer,  to  the  commandant  of  his  brigade,  if  above  the 
rank  of  a  field  officer,  to  the  commander-in-chief,  if  a  staff  officer,  to  the  officer 
upon  whose  staff  he  serves  ;  and  if  sufficient  reason  for  such  resignation  appear 
to  the  officer  to  whom  the  application  is  made,  he  shall  so  certify  by  written 
endorsement  on  such  application  and  on  the  commission,  and  transmit  such  ap- 
plication forthwith  to  the  adjutant -general,  who  shall  file  the  same  in  his  office, 
and  thereupon  such  resignation  shall  be  held  to  have  been  accepted,  and  the 
commission  to  be  void;  and  no  commissioned  officer  shall  be  permitted  in  any 
other  manner  to  resign. 

10.  All  non-commissioned  officers  shall  receive  warrants  from  their  respective 
commandants;  every  commissioned  officer  who  shall  not  already  have  taken  the 
same,  shall,  before  entering  upon  the  duties  of  his  office,  take  and  subscribe  the 
oath  or  affirmation  now  by  law  in  that  behalf  required,  the  same  to  be  taken  and 
certified  as  by  law  now  directed. 

11.  All  division,  brigade,  regimental  and  battalion  paymasters  shall,  before 
entering  on  the  duties  of  their  respective  offices,  give  bond,  to  be  approved  by 
the  commandant  of  the  division,  brigade,  regiment  or  battalion,  as  the  case  may 
be,  with  sufficient  sureties :  division  and  brigade  paymasters  in  the  sum  of  two 
thousand  dollars,  regimental  and  battalion  paymasters  in  the  sum  of  one 
thousand  dollars,  with  condition  for  the  faithful  performance  of  the  duties  of 
their  respective  offices,  which  bonds  (with  the  oath  now  by  law  in  that  behalf 
required,)  shall  be  filed  in  the  office  of  the  clerk  of  the  county,  to  be  prosecuted 
whenever  the  brigade  board  shall  direct;  the  said  clerk  shall  certify,  under  his 
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hand  and  the  seal  of  the  county,  upon  the  paymaster's  commission,  the  filing  of 
said  bonds,  which  certificate  shall  be  received  as  evidence  of  the  authority  of  the 
said  paymaster. 

12.  To  each  brigade  there  shall  be  a  brigade  board,  to  be  composed  and 
regulated  as  now  by  law  provided,  with  all  the  powers  and  duties  now  by  brigade 
boards  possessed,  and  on  them  imposed;  a  majority  of  the  board  shall  constitute 
a  quorum;  the  board  shall  meet  at  least  once  in  each  year,  and  also  whenever 
convoked  by  the  brigadier-general  or  commandant  of  the  brigade;  in  addition 
to  the  powers  now  possessed  by  them,  said  brigade  boards  shall  be,  and  they 
are  hereby  respectively  empowered  to  make  such  alterations  and  arrangements 
of  the  regiments,  battalions,  squadrons,  troops  and  companies  within  their 
respective  brigades  as  may  from  time  to  time  to  them  seem  necessary  or 
expedient. 

13.  The  reserve  militia  shall  not  be  organized  except  in  view  of  the  perform- 
ance of  active  service  thereby,  in  which  case  the  brigade  boards  of  the  respective 
brigades  shall  at  the  direction  of  the  commander-in-chief  organize  the  same, 
and  when  so  organized,  the  same  shall  form  part  of  the  respective  brigades  in 
the  bounds  whereof  they  reside ;  the  reserve  shall  not  be  officered  until  thus 
organized. 

14.  No  company  of  militia  shall  be  organized  with  less  than  twenty-five 
privates,  and  any  company  containing  less  than  twenty-five  privates  may  be 
disbanded  by  the  brigade  board  of  the  brigade  to  which  it  is  attached. 

15.  Every  company  of  the  active  militia  shall  be  uniformed  and  equipped 
according  to  the  regulations  of  the  service  of  this  state,  and  until  the  regulations 
of  this  state  be  promulgated,  the  uniform  of  companies  shall  be  established  by 
the  boards  of  the  regiments  or  battalions  to  which  they  may  respectively  be 
attached. 

16.  There  shall  be  a  regimental  board  of  officers  to  each  regiment,  and  a 
battalion  board  of  officers  to  each  independent  battalion,  to  consist  of  all  the 
commissioned  officers  of  the  regiment  or  battalion,  which  shall  have  power  to 
pass  laws  for  their  own  government,  and  that  of  the  regiment  or  battalion,  to 
establish  penalties  for  the  non-attendance  and  delinquencies  of  the  officers,  non- 
commissioned officers  and  privates  at  any  drill  of  the  regiment  or  battalion  ;  all 
companies  of  the  uniformed  militia  shall  have  power  to  adopt  by-laws  for  their 
internal  government,  to  establish  fines  and  penalties  for  violation  of  such  by- 
laws, and  to  provide  for  the  expulsion  of  unruly  and  insubordinate  members. 

17.  The  brigade  inspectors  shall  make  their  return  annually  on  or  before  the 
first  day  of  December  in  every  year,  to  the  adjutant-general  of  the  state  ;  in 
case  of  the  absence  of  the  brigade  inspector,  the  commanding  officer  present  at 
the  inspection  shall  appoint  some  person  to  perform  the  duties  thereof. 

18.  The  orderly  sergeant  or  acting  orderly  sergeant  of  each  company  shall 
notify  every  member  thereof  of  any  parade,  ordered  in  pursuance  of  this  act,  by 
a  written  or  printed  notice,  to  be  left  at  the  residence  or  place  of  business  of 
such  member,  at  least  three  days  before  the  time  specified  for  such  parade,  unless 
the  company  by  its  by-laws  shall  make  other  provisions  for  such  notice,  in  which 
case  such  provision  so  made  shall  be  equally  valid  ;  and  at  the  time  and  place 
of  meeting  named  in  orders,  he  shall  call  the  roll  of  the  company,  and  also  at 
the  time  of  the  dismissal  of  each  parade,  and  shall  make  a  true  list,  under  oath 
or  affirmation,  of  all  present  or  absent  at  each  roll  call ;  he  shall  note  all  viola- 
tions of  discipline,  and  by  whom  committed,  and  shall  transmit  a  report  thereof 
to  the  commandant  of  his  company  within  two  days  afterwards  ;  and  if  the  com- 
pany be  part  of  any  battalion,  regiment  or  brigade,  then  the  commandant  of  the 
company  shall  make  copies  of  the  return  of  the  sergeant,  and  certify  and  forward 
the  same  to  the  commandant  of  the  battalion  or  regiment;  and  adjutants  and 
brigade  majors  shall,  in  like  manner,  by  service  of  written  or  printed  notice,  or 
by  advertisement  in  a  newspaper  of  the  county,  to  be  published  at  least  ten  days 
prior  to  the  day  fixed  for  parade,  notify  commissioned  officers,  call  the  roll  of 
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officers,  and  make  returns  to  their  commanding  officers,  in  cases  of  battalion, 
regimental  or  brigade  parade. 

19.  Every  company  of  uniformed  militia  shall  be  required  to  parade  for  im- 
provement not  less  than  four  nor  more  than  six  times  in  every  year  (exclusive  of 
division  parades,  of  which  there  shall  be  one  at  least,)  beginning  from  the  first 
day  of  January;  such  parades  shall  be  by  brigade,  battalion  or  company,  as  may 
be  ordered  by  the  commandants  of  brigade. 

20.  There  shall  be  a  regimental  court  martial  to  each  regiment,  and  a  battalion 
court  martial  to  each  independent  battalion,  each  to  consist  of  one  field  officer 
as  president,  one  captain  and  one  lieutenant,  who  shall  be  appointed  annually 
by  the  respective  commandants  of  regiments  or  battalions  ;  they  shall  hold  at 
least  three  sittings  in  each  year,  at  such  times  and  places  as  the  said  command- 
ants respectively  shall  direct ;  they  shall  have  power  to  hear  and  determine  upon 
all  excuses  of  the  members  of  their  regiments  or  battalions  for  non-attendance  at 
regimental,  battalion  or  company  duty,  and  impose  such  fines  as  in  their  judg- 
ment may  seem  proper,  within  the  provisions  of  this  act;  it  shall  be  the  duty  of 
the  presidents  of  said  courts,  within  ten  days  after  any  and  each  sitting  of  said 
courts,  to  transmit,  under  oath  or  affirmation,  a  correct  list  of  all  delinquents 
upon  whom  said  courts  shall  have  imposed  fines,  and  the  amount  of  each  fine, 
to  their  respective  regimental  or  brigade  paymasters  ;  if  any  delinquent  shall 
neglect  or  refuse  to  pay  to  the  regimental  or  battalion  paymasters  the  fine  or 
fines  against  him,  within  thirty  days  after  notice  in  writing  to  him  given  to  pay 
the  same,  then  it  shall  be  the  duty  of  said  paymasters  to  proceed  to  collect  the 
fines  in  manner  now  provided  by  law  for  the  collection  of  fines  imposed  upon 
militia  men,  and  all  moneys  so  collected  by  said  paymasters  shall  be  expended 
for  the  use  and  purposes  of  the  regiments  or  battalions,  as  the  respective  regi- 
mental or  battalion  boards  of  officers  may  direct ;  and  all  moneys  received  by 
the  brigade  paymasters  shall  be  paid  out  under  the  direction  of  the  brigade 
board,  and  said  paymasters  shall  keep  true  and  accurate  account  of  all  receipts 
and  disbursements  by  them. 

21.  The  fines  which  may  be  imposed  under  this  act  are  as  follows :  For  non- 
attendance,  or  attendance  without  being  completely  uniformed,  armed  and 
equipped,  at  any  parade  in  pursuance  of  this  act,  for  field  and  staff  officers, 
eight  dollars ;  for  line  officers,  six  dollars  ;  for  non-commissioned  officers,  musi- 
cians and  privates,  not  more  than  four  dollars,  nor  less  than  two  dollars  ;  for  any 
act  unbecoming  an  officer  or  soldier  while  on  parade,  not  more  than  fifteen  dollars, 
or  liability  to  be  cashiered  or  expelled,  at  the  discretion  of  the  court  having 
jurisdiction  by  rank  over  the  person  offending. 

22.  All  breaches  of  discipline  by  any  commandant  of  brigade  shall  forthwith 
be  reported  in  writing  by  the  division  inspector,  to  the  commandant  of  the  divi- 
sion and  to  the  adjutant-general ;  and  all  breaches  of  discipline  by  a  commandant 
of  a  regiment  or  battalion  at  any  brigade  parade,  shall  forthwith  be  reported  in 
writing  by  the  brigade  inspector  to  the  commandant  of  the  brigade  and  to  the 
adjutant-general;  and  all  breaches  of  discipline  at  any  regimental  or  battalion 
parade,  shall  forthwith  be  reported  by  the  adjutant  to  the  commandant  of  the 
regiment  or  the  battalion  in  which  the  same  occurs,  and  to  the  adjutant-general, 
and  a  short  memorandum  in  writing  of  the  calling  of  every  court  martial,  other 
than  a  regimental  or  battalion  court  martial,  its  object,  and  of  whom  composed, 
shall  forthwith,  after  the  ordering  of  such  court  martial,  be  transmitted  to  the 
adjutant-general  by  the  officer  ordering  the  court,  and  if  no  such  memorandum 
of  the  ordering  of  a  court  martial  for  the  trial  of  any  reported  breach  of  disci- 
pline shall  be  received  by  the  adjutant-general  within  sixty  days  after  any  such 
breach  of  discipline  shall  have  been  reported  to  him,  he  shall  forthwith  order 
and  appoint  a  court  martial  for  the  trial  of  the  alleged  offender  or  offenders,  and 
said  adjutant-general  is  empowered,  with  the  approval  of  the  commauder-in-chief, 
to  order  a  court  martial,  whenever  in  his  judgment  the  good  of  the  service 
demands  one. 

23.  Courts  martial  for  the  trial  of  officers  shall  be  ordered  and  conducted  as 
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now  provided  by  law  in  that  behalf,  and  all  the  provisions  now  existing  by  law 
in  regard  to  courts  martial  for  the  trial  of  officers,  and  the  proceedings  and  sen- 
tences of  those  courts  (except  so  far  as  respects  the  number  of  officers  com- 
posing a  general  court  martial,  which  may  be  any  number  more  than  four  and 
not  more  than  thirteen,)  shall  continue  in  force. 

24.  Ten  days'  notice  in  writing,  to  be  served  personally,  or  by  leaving  the 
same  at  his  place  of  abode  or  business,  shall  be  given  to  every  person  to  be  tried 
by  a  brigade  board,  regimental  or  battalion  court  martial,  and  the  court  shall 
proceed  to  try  in  his  absence  any  such  person,  having  been  duly  notified  and  not 
appearing,  and  if  found  guilty,  to  impose  a  fine  upon  him  according  to  the  pro- 
visions of  this  act. 

25.  Every  member  of  any  company  organized  in  accordance  with  all  the 
requirements  of  this  act,  who  shall  serve  as  required  by  this  act,  or  who  may 
have  been  prevented  from  performing  such  service  by  sickness,  bodily  infirmity,  or 
any  other  reasonable  cause,  and  has  a  certificate  of  the  performance  of  such 
service  or  of  such  reasonable  excuse,  signed  by  the  commandant  of  such  com- 
pany and  countersigned  by  the  commandant  of  the  battalion,  regiment  or  bri- 
gade to  which  the  same  may  be  attached,  shall  be  exempt  from  the  performance 
of  jury  duty  and  payment  of  poll  tax  for  the  term  of  one  year  from  the  date 
thereof. 

26.  Every  officer,  non  commissioned  officer,  musician  and  private  now  belong- 
ing to  or  who  shall  hereafter  enlist  in  the  active  militia,  who  shall  serve  faith- 
fully therein  for  the  term  of  seven  years,  shall,  at  his  request,  receive  a  discharge 
entitling  him  to  exemption  thereafter  from  jury  duty  and  from  all  militia  duty, 
except  in  time  of  war  or  insurrection  ;  the  commandant  of  the  brigade  shall 
grant  such  discharge  to  the  commissioned  officers,  and  the  commandant  of  com- 
panies shall  grant  discharges  to  be  attested  by  the  commandant  of  the  regiment 
or  battalion  to  which  they  belong,  to  every  such  non-commissioned  officer,  musi- 
cian or  private;  to  entitle  any  such  officer,  non-commissioned  officer,  musician  or 
private  to  said  privileges  and  exemptions,  he  shall  have  attended  every  division, 
brigade,  regimental  or  battalion  and  company  parade,  or  paid  the  fine  for  any 
delinquency,  or  have  been  excused  therefrom  by  the  proper  authority. 

27.  All  officers  now  in  commission,  shall  be,  (they  having  conformed  or  con- 
forming to  the  regulations  of  this  act  as  to  uniforming  and  equipping  them- 
selves,) deemed  and  held  to  be  duly  commissioned  under  the  provisions  of  this 
act,  and  to  hold  command  in  or  be  attached  to  the  militia  of  this  state  accord- 
ingly ;  and  all  time  during  which  any  officer,  non-commissioned  officer,  musician 
or  private,  now  attached  to  the  uniformed  militia  of  the  state,  shall  have  faith- 
fully served  continuously,  since  the  first  day  of  January,  in  the  year  eighteen 
hundred  and  fifty-five,  shall  be  computed  and  allowed  as  so  much  of  the  term  of 
enlistment,  such  service  and  the  length  thereof  to  be  ascertained  by  the  officer 
entitled  to  grant  a  discharge,  upon  the  oath  of  such  person  and  other  proof. 

28.  Any  father  shall  be  allowed,  as  for  his  own  service  in  the  militia,  the  time 
which  his  own  son,  under  the  age  of  eighteen  years,  shall  have  served  as  a  mu- 
sician in  the  militia  of  this  state. 

29.  The  commandants  of  regiments,  battalions  and  companies,  shall  report 
the  names  of  any  persons  in  their  respective  companies  who  shall  have  been 
expelled,  or  who  shall  from  any  other  cause  become  liable  to  serve  as  jurors  and 
to  pay  a  poll  tax  to  the  sheriff  of  the  county  and  to  the  assessor  of  the  ward  or 
township  in  which  such  persons  may  respectively  reside ;  and  any  person  who 
shall  be  expelled  or  from  any  other  cause  leave  the  active  militia  prior  to  the 
expiration  of  the  time  of  service,  shall  not  be  entitled  to  claim  any  beuetits  for 
the  time  he  may  have  served  ;  if  any  commissioned  officer  shall  remove  out  of 
the  state  or  out  of  the  bounds  of  his  command,  his  office  shall  thereby  become 
vacant :  Provided,  that  this  section  shall  not  apply  to  any  officer  now  in  com- 
mission now  residing  in  this  state,  and  not  more  than  five  miles  from  the  bounds 
of  his  command,  nor  be  held  or  construed  to  vacate  the  commission  of  any 
major-general,  the  bounds  of  whose  command  are  by  this  act  changed. 
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30.  Any  officer  who  shall  neglect  to  obey  any  order  from  the  commander-in- 
chief,  or  any  call  for  aid  from  the  sheriff  of  his  county,  or  a  mayor  of  a  city  in 
his  county,  or  any  officer  charged  with  wilful  neglect  of  duty,  or  with  disobey- 
ing his  superior,  or  of  improper  or  unollicerlike  conduct  in  the  performance  of 
any  duty  required  by  this  act,  shall  be  tried  by  court  martial,  and  if  found 
guilty  of  the  offence  charged,  shall  be  cashiered,  suspended  or  dismissed  from 
the  service  ;  and  any  non-commissioned  officer,  musician  or  private  who  shall 
neglect  to  obey  such  order,  or  be  guilty  of  disobedience  of  orders,  shall  be 
liable  to  pay  a  fine  not  exceeding  ten  dollars,  or  to  expulsion  from  his  corps, 
or  both,  at  the  discretion  of  the  court  martial. 

31.  For  the  performance  of  actual  service  (not  in  the  service  of  the  United 
States)  officers,  non-commissioned  officers,  musicians  and  privates  shall  receive 
from  the  state  the  like  pay  and  rations  as  are  received  from  the  United  States 
by  the  officers,  non-commissioned  officers,  musicians  and  privates  of  the  regular 
army,  and  whenever  the  service  shall  continue  for  the  space  of  three  months, 
each  non-commissioned  officer,  musician  and  private  shall  receive  one  full  and 
complete  suit  of  uniform.     (See  45.) 

38.  The  widow,  or  minor  children  if  there  be  no  widow,  of  any  officer  or 
soldier  who  may  be  killed  in  the  performance  of  any  actual  service  of  this  state, 
(not  in  service  for  the  United  States,)  or  any  officer  or  soldier  who  may  be 
wounded  or  disabled  in  performing  such  service,  shall  receive  from  the  treasury 
of  the  state  the  like  reward  that  similar  persons  receive  under  similar  circum- 
stances from  the  United  States. 

33.  The  commander-in-chief  of  the  state  may,  in  case  of  invasion  or  other 
emergency,  order  out  any  company,  battalion,  regiment,  brigade  or  division  of 
the  militia  of  this  state,  to  march  to  any  part  thereof,  and  continue  on  service 
so  long  as  he  may  think  necessary,  not  exceeding  three  months. 

34.  The  quartermaster-general  shall,  upon  the  application  of  the  commandant 
of  any  corps  of  militia  who  are  uniformed  according  to  law,  furnish  from  the 
state  arsenal,  when  in  his  opinion  they  can  be  spared  without  manifest  injury  to 
the  service  of  this  state  and  of  the  United  States,  the  number  and  kind  of  arms 
and  equipments  suited  to  the  corps,  he  being  first  satisfied  that  the  said  corps  is 
provided  with  a  proper  depository  for  such  arms  and  equipments  ;  and  he  shall 
require  the  commissioned  officers  of  the  company  to  give  bond,  with  sufficient 
security  that  the  same  shall  not  be  loaned  nor  suffered  to  go  out  of  the  possession 
of  the  company,  and  shall  be  kept  in  good  order,  and  returned  to  the  state 
arsenal  when  he  shall  so  require. 

35.  It  shall  be  the  duty  of  the  quartermaster-general  hereafter,  carefully  to 
compare  the  returns  made  by  the  respective  brigade  inspectors  of  the  number 
and  coudition  of  public  arms  and  equipments  in  the  respective  regiments  and 
battalions  inspected,  with  the  number  actually  loaned  to  the  respective  compa- 
nies in  such  regiment  or  battalion,  and  if  the  number  does  not  fully  appear  on 
the  respective  returns,  or  their  good  condition  is  not  manifested,  the  said  quarter- 
master-general shall,  as  soon  as  may  be,  cause  the  public  arms  and  equipments 
of  such  companies  to  be  returned  to  his  care  ;  he  is  also  authorized  to  cause  all 
such  arms  belonging  to  the  state,  deposited  in  any  place,  or  in  possession  of  any 
person  or  persons  not  under  lawful  responsibility,  to  be  returned  to  the  arsenal, 
and  he  is  hereby  required  to  keep  any  arms  and  equipments  returned  in  pursu- 
ance of  this  act,  separate  from  those  now  in  the  arsenal ;  and  it  shall  be  the 
duty  of  the  quartermaster-general  on  the  first  week  of  every  annual  session  of 
the  legislature,  to  lay  before  them  a  particular  return  of  all  the  arms  and  equip- 
ments belonging  to  the  state,  the  number  loaned  out,  in  whose  hands,  and  whe- 
ther they  remain  under  proper  responsibilities,  including  in  said  return  all  the 
camp  equipage  in  his  charge ;  and  the  quartermaster-general  is  authorized  to 
require  from  the  respective  brigade  inspectors,  adjutants  and  commandants  of 
company,  such  particular  returns  as  may  give  all  information  requisite  fully  to 
carry  this  section  into  effect. 

3(5.  The  arms  and  equipments  of  the  several  corps  of  the  militia  of  the  state 

35 
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shall  conform  in  all  respects  to  those  used  by  similar  corps  in  the  army  of  the 
United  States. 

37.  The  uniforms,  arms,  equipments,  and  other  military  property  of  a  mem- 
ber of  a  uniform  corps,  shall  be  exempt  from  sale  under  execution,  and  from 
every  process  of  law. 

38.  Every  uniform  corps,  before  being  furnished  with  arms  and  equipments, 
shall  provide  themselves  with  a  suitable  armory  or  place  of  deposit,  within  the 
bounds  of  the  corps,  wherein  the  arms  and  equipments  furnished  by  the  state 
shall  be  carefully  kept  for  the  use  of  such  corps  for  military  purposes  only,  and 
shall  not  be  loaned  or  hired  out  nor  used  for  any  other  purpose  whatsoever. 

39.  The  quartermaster-general  may  from  time  to  time,  at  least  once  in  each 
year,  depute  an  officer  to  examine  the  armory  or  place  of  deposit  of  the  arms 
and  equipments  issued  by  the  state  to  any  company,  and  to  inspect  said  arms 
and  equipments,  and  report  to  him  the  condition  of  said  armory  or  place  of  de- 
posit and  of  the  said  arms  and  equipments,  and  if  upon  such  report,  or  upon  a 
personal  examination  or  inspection  by  the  quartermaster-general,  it  shall  appear 
that  such  armory  is  unsuited  or  insecure  for  the  proper  care  and  preservation 
of  said  arms  and  equipments,  or  that  said  arms  and  equipments  are  not  in  good 
condition,  he  may  require  said  arms  and  equipments  to  be  returned  to  the  state 
arsenal;  and  the  said  quartermaster-general  may  from  time  to  time  make  such 
orders  and  regulations  as  he  may  deem  necessary  and  proper  for  the  care  and 
safe  keeping  and  return  of  the  military  property  of  the  state  in  the  use  of  the 
uniform  companies. 

•  40.  The  arms  and  accoutrements  required  by  an  officer  for  his  use  in  the 
military  service  of  the  state,  may  be  issued  to  him  by  the  quartermaster-general, 
on  payment  of  the  regulated  price,  said  price  to  be  placed  to  the  credit  of  the 
arsenal  and  accounted  for  by  the  quartermaster-general  in  his  annual  report. 

41.  There  shall  be  a  board  of  officers,  to  consist  of  the  adjutant-general, 
quartermaster-general  and  three  other  commissioned  officers  of  the  militia  of 
this  state,  to  be  appointed  by  the  commander-in-chief,  who,  from  time  to  time, 
shall  prepare  and  submit  rules  aud  regulations,  forms  and  precedents,  for  the 
use  and  government  of  the  militia  of  this  state,  and  the  same  upon  the  approval 
of  the  commander-in-chief  shall  be  published  in  orders  by  the  adjutant-general, 
and  be  distributed  to  the  commissioned  officers  of  the  state,  and  from  the  publi- 
cation thereof  the  same  shall  be  binding  upon  the  militia  of  this  state. 

42.  All  acts  and  parts  of  acts  inconsistent  with  the  provisions  of  this  act  are 
so  far  forth  only  as  the  same  are  so  inconsistent  hereby  repealed:  Provided 
always,  that  all  acts  of  special  or  particular  application,  or  enacted  with  refer- 
ence to  any  particular  brigade  or  brigades,  regiment  or  regiments,  battalion  or 
battalions,  shall  be  and  remain  in  full  force  and  effect,  notwithstanding  the  pas- 
sage of  this  act,  or  any  matter,  thing,  or  provision  herein  contained. 

Supplement.     Approved  May  6,  1861. 

43.  Sec.  1.  The  counties  of  Hunterdon,  Warren,  Sussex,  Somerset  and  Mor- 
ris are  hereby  constituted  the  fourth  division  of  the  militia  of  this  state. 

Sec.  2.  The  counties  of  Mercer,  Middlesex,  Union,  Monmouth  and  Ocean 
are  hereby  constituted  the  third  division  of  the  militia  of  this  state. 

Sec.  3.  All  acts  or  parts  of  acts  conflicting  with  this  act  are  hereby  repealed. 

44.  By  an  act  for  the  defence  of  this  state,  approved  May  10,  1861,  provision 
is  made  for  enrolling,  organizing,  and  arming  the  militia  under  the  direction  of 
the  governor. 

Sec.  3.  No  organized  bodies  of  armed  men,  except  in  conformity  with  the 
existing  military  laws,  shall  be  formed  or  assemble  in  this  state,  until  the  govern- 
ment of  the  state  shall  by  warrant  have  authorized  such  organization ;  and  the 
governor  is  hereby  authorized,  when  any  such  organization  exists  under  his 
warrant,  to  disband  the  same,  for  what  shall  appear  to  him  good  cause. 

45.  An  act  for  the  relief  of  such  portion  of  the  militia  of  this  state  as  may 
be  called  into  service,  approved  May  11,  1861,  provides  for  additional  pay  to 
the  non-commissioned  officers,  musicians,  and  privates  in  actual  service. 
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•MILLS.  [*523 

[See  Roads.] 

An  Act  to  ascertain  the  toll  of  millers.     Passed  the  2">th  of  May,  ]7W.     (R.  S.  1057.) 

1.  Every  miller  shall  be  allowed,  for  toll,  one  tenth  part  of  a  bushel,  and  no 
more,  out  of  every  bushel  of  grain,  which  he  shall  grind,  including  bolting ;  except 
malt,  out  of  each  bushel  of  which  he  shall  be  allowed  one  quart,  and  no  more. 

2.  If  any  miller  shall  take  or  receive  a  greater  toll  for  grinding  than  is  allowed 
*by  this  act,  he  shall,  for  every  such  offence,  forfeit  and  pay  three  dollars,  r+r9A 
to  be  recovered  by  action  of  debt,  with  costs,  by  any  person  who  shall  ■- 

sue  for  the  same. 

3.  Every  miller  shall  keep  in  his  mill  an  exact  measure  of  one  tenth  part  of 
a  bushel,  and  of  one  twentieth  part  of  a  bushel,  for  his  toll  measures,  with  a  fit 
instrument  to  strike  the  said  measures,  which  shall  be  stricken  whenever  toll  is 
taken ;  and  if  he  fail  in  any  of  these  particulars,  he  shall  forfeit  and  pay  three 
dollars,  to  be  recovered  as  aforesaid. 


MONEY. 

An  Act  regulating  the  money  of  account  in  this  state.     Passed  the  21st  of  February,  1799. 

(R.  S.  796.) 

From  and  after  the  fourth  day  of  July  next,  the  money  of  account  of  this 
state  shall  be  expressed  in  dollars  or  units,  dimes  or  tenths,  cents  or  hundredths, 
and  mills  or  thousandths ;  a  dime  being  the  tenth  part  of  a  dollar,  a  cent  the 
huudredth  part  of  a  dollar,  and  a  mill  the  thousandth  part  of  a  dollar;  and  that 
all  accounts  in  the  treasury  of  this  state,  all  accounts  in  the  treasuries  of  the 
different  counties  of  this  state,  ail  assessment  rolls  and  duplicates,  and  all 
decrees,  verdicts,  judgments,  and  executions,  in  the  courts  of  justice  of  this 
state,  from  and  after  the  said  fourth  day  of  July  next,  shall  be  made,  kept, 
entered,  and  expressed  in  conformity  to  this  act,  and  not  otherwise.  (See 
Interest.) 
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An  Act  for  the  more  easy  redemption  and  foreclosure  of  mortgages.     Passed  the  3d  of 
December,  1794.     (R.  S.  97.) 

Whereas  mortgagees  frequently  bring  actions  of  ejectment  for  the  recovery  of 
lands  and  estates  to  them  mortgaged,  and  bring  actions  on  bonds  given  by 
mortgagors  to  pay  the  money  secured  by  such  mortgages,  and  for  performing 
the  covenants  therein  contained,  and  likewise  commence  suits  in  equity  to  fore- 
close their  mortgagors  from  redeeming  their  estates ;  and  the  courts  of  law, 
where  such  ejectments  are  brought,  have  not  power  to  compel  such  mortgagees 
to  accept  the  principal  moneys  and  interests  due  on  such  mortgages,  and  costs, 
*'9kt  orto  stay  such  *mortgagees  from  proceeding  to  judgment  and  execu- 
-■  tion  in  such  actions;  but  such  mortgagors  must  have  recourse  to  a 
court  of  equity  for  that  purpose,  in  which  case  likewise  such  court  does  not 
give  relief  until  the  hearing  of  the  cause ;  for  remedy  thereof,  and  to  obviate 
all  objections  relating  to  the  same — 

1.  From  henceforth  where  any  action  shall  be  brought  on  any  bond  for  pay- 
ment of  the  money  secured  by  such  mortgage,  or  performance  of  the  covenants 
therein  contained,  or  where  any  action  of  ejectment  shall  be  brought  by  any 
mortgagee  or  mortgagees,  his,  her,  or  their  heirs,  executors,  administrators,  or 
assigns,  for  the  recovery  of  the  possession  of  any  mortgaged  lands,  tenements 
or  hereditaments,  and  no  suit  shall  be  then  depending  in  the  court  of  equity,  for 
or  touching  the  foreclosing  or  redeeming  of  such  mortgaged  lands,  tenements 
or  hereditaments;  if  the  person  or  persons,  having  right  to  redeem  such  mort- 
gaged lands,  tenements  or  hereditaments,  and  who  shall  appear  and  become 
defendant  or  defendants  in  such  action,  shall  at  any  time,  pending  such  action, 
pay  unto  such  mortgagee  or  mortgagees,  or,  in  case  of  his,  her,  or  their  refusal, 
shall  bring  into  court,  where  such  action  shall  be  depending,  all  the  principal 
moneys  and  interest  due  on  such  mortgage,  and  also  all  such  costs  as  have  been 
expended  in  any  suit  or  suits  at  law  or  in  equity,  upon  such  mortgage  (such 
monev  for  principal,  interest  and  costs  to  be  ascertained  and  computed  by  the 
court'  where  such  action  is  or  shall  be  depending,  or  by  the  proper  officer,  by 
such  court  to  be  appointed  for  that  purpose),  the  moneys,  so  paid  by  such  mort- 
gagee or  mortgagees,  or  brought  into  such  court,  shall  be  deemed  and  taken  to 
be  in  full  satisfaction  and  discharge  of  such  mortgage;  and  the  court  shall  and 
may  discharge  every  such  mortgagor  or  defendant  of  and  from  the  same  accord- 
ingly; and  shall  and  may,  by  rule  or  rules  of  the  same  court,  compel  such  mort- 
gagee or  mortgagees,  at  the  cost  and  charges  of  such  mortgagor  or  mortgagors, 
to  assign,  surrender,  or  reconvey  such  mortgaged  lands,  tenements  and  heredita- 
ments, and  such  estate  and  interest  as  such  mortgagee  or  mortgagees  have  or  hath 
therein,  and  deliver  up  all  deeds,  evidences,  and  writings,  in  his,  her,  or  their 
custody,  relating  to  the  title  of  such  mortgaged  lands,  tenements  and  heredita- 
ments, unto  such  mortgagor  or  mortgagors,  who  shall  have  paid  or  brought  such 
moneys  into  the  court,  his,  her,  or  their  heirs,  executors  or  administrators,  or  to 
such  other  person  or  persons,  as  he,  she,  or  they  shall  for  that  purpose  nominate 
or  appoint. 

2.  From  henceforth  where  any  bill  or  bills,  suit  or  suits,  shall  be  filed,  com- 
menced, or  brought  in  the  court  of  equity  of  this  state  by  any  person  or  persons 
having  or  claiming  any  estate,  right  or  interest  in  any  lands,  tenements  or  here- 
ditaments, under  or  by  virtue  of  any  mortgage  or  mortgages  thereof,  to  compel 
the  defendant  or  defendants  in  such  suit  or  suits  (having  or  claiming  a  right  to 
redeem  the  same)  to  pay  the  plaintiff  or  plaintiffs  in  such  suit  or  suits,  the  prin- 
cipal money  and  interest  due  on  any  such  mortgage  or  mortgages,  together  with 
any  sum  or  sums  of  money  due  on  any  incumbrance  or  specialty,  charged,  or 
chargeable  on  the  equity  of  redemption  thereof,  and  in  default  of  payment 
thereof,  to  foreclose  such  defendant  or  defendants  of  his,  her,  or  their  right  or 
equity  of  redeeming  such  mortgaged  lands,  tenements  or  hereditaments;  such 
court  of  equity,  where  such  suit  or  suits  shall  be  depending,  upon  application 
made  to  such  court  by  the  defendant  or  defendants  in  such  suit,  having  a  right 
to  redeem  such  mortgaged  lands,  tenements  or  hereditaments,  and  upon  his,  her, 
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or  their  admitting  the  right  and  title  of  the  plaintiff  or  plaintiffs  in  such  suit, 
may  and  shall,  at  any  tim*'  or  times  before  such  suit  or  cause  shall  be  brought 
to  hearing,  make  such  order  or  decree  therein,  as  such  court  might  or  could 
have  made  therein,  in  case  such  suit  or  cause  had  then  been  regularly  brought 
to  hearing  before  such  court;  and  all  parties  to  such  suit  or  suits  §hall  be  bound 
by  such  order  or  decree  so  made,  to  all  intents  and  purposes,  as  if  such  order  or 
decree  had  been  made  by  such  court,  at  or  subsequent  to  the  hearing  of  such 
cause  or  suit. 

3.  Provided  always,  this  act,  or  any  thing  herein  contained,  shall  not  extend 
to  any  case,  where  the  person  or  persons,  against  whom  the  redemption  is  or  shall 
be  prayed,  shall,  by  writing  under  his,  her,  or  their  hands,  or  the  hands  of  his, 
her  or  their  attorney,  agent  or  solicitor,  to  be  delivered  before  the  money  shall 
be  *brought  into  such  court  at  law,  to  the  attorney  or  solicitor  for  the  r*c9fi 
other  side,  insist,  either  that  the  party  praying  a  redemption  has  a  right  *- 

to  redeem,  or  that  the  premises  are  chargeable  with  other  or  different  principal 
sums  than  what  appear  on  the  face  of  the  mortgage,  or  shall  be  admitted  on  the 
other  side;  nor  to  any  case  where  the  right  of  redemption  to  the  mortgaged 
lands  and  premises  in  question  in  any  cause  or  suit,  shall  be  controverted  or 
questioned  by  or  between  different  defendants  in  the  same  cause  or  suit;  nor 
shall  be  any  prejudice  to  any  subsequent  mortgagee  or  mortgagees,  or  subsequent 
incumbrancer;  any  thing  in  this  act  to  the  contrary  thereof  in  any  wise  notwith- 
standing. 

An  Act  for  the  more  easy  sale  of  mortgaged  premises.     Passed  the  16th  of  February,  1831. 

(E.  S.  99.) 

4.  Sec.  1.  Where  default  or  defaults  have  been  or  shall  be  made,  of  or  in 
payment  of  the  mortgage  money  of  any  lands,  tenements  or  hereditaments, 
within  this  state,  whereto  no  other  person  or  persons  are  necessarily  interested, 
than  the  mortgagor  or  mortgagors,  and  the  mortgagee;  and  where  the  said 
lands,  tenements  and  hereditaments  are  subject  to  one  mortgage  only,  it  shall  and 
may  be  lawful  to,  and  for  the  mortgagee,  at  any  time  after  the  payment  of  the 
said  mortgage  money  ought  to  have  been  made,  to  sue  forth  a  writ  or  writs  of 
scire  facias,  which  the  clerk  of  the  supreme  court,  or  the  clerk  of  the  court  of 
common  pleas  of  the  county  where  the  said  mortgaged  lands  or  hereditaments 
lie,  who  is  hereby  empowered  and  required  to  grant  the  same,  directed  to  the 
proper  officer,  requiring  him  to  make  known  to  the  mortgagor  or  mortgagors, 
that  he,  she,  or  they,  be  and  appear  before  the  court  out  of  which  the  said  writ 
shall  issue,  to  show  cause,  if  any  there  be,  why  the  said  mortgaged  premises 
ought  not  to  be  seized  and  taken  in  execution  for  payment  of  the  said  mortgage 
money,  with  iuterest  and  costs;  and  if  the  defendant  or  defendants  in  such  scire 
facias  appears,  he,  she,  or  they  may  plead  satisfaction  or  payment  of  part  or  all 
of  the  mortgage  money,  or  any  other  lawful  plea  in  avoidance  of  the  deed  or 
debt,  as  the  case  may  require;  but  if  the  defendants  in  such  scire  facias  will  not 
appear  in  person  or  by  attorney,  on  the  day  whereon  the  writ  shall  be  made 
returnable,  then  judgment  to  be  given  upon  such  scire  facias,  shall  be  entered, 
aud  the  plaintiff  or  plaintiffs  shall  have  execution,  directed  to  the  proper  officer, 
by  virtue  whereof,  the  said  mortgaged  premises  shall  be  taken  in  execution, 
exposed  to  sale,  and  sold  in  like  manner  as  under  other  executions  for  the  sale 
of  real  estate,  issued  out  of  the  said  courts,  respectively;  and,  upon  sale,  con- 
veyed to  the  buyer  or  buyers  thereof,  and  the  money  or  price  of  the  same,  after 
satisfying  the  demands  of  the  mortgagee  or  creditor,  and  reasonable  costs,  if 
any  surplus  there  be,  shall  be  paid  into  court  by  the  sheriff  or  other  officer 
making  the  sale,  and  the  court  shall  thereupon  order  such  surplus  to  be  applied 
towards  discharging  any  judgments  or  other  lawful  lien  on  said  mortgaged  pre- 
mises ;  and  in  case  no  such  judgment  or  lien  appears,  then  the  court  shall  order 
the  same  to  be  paid  over  to  the  debtor  or  defendant  in  such  action. 

5.  Sec.  2.  When  lands,  tenements,  or  hereditaments,  shall  be  so  sold,  the  per- 
son or  persons  to  whom  they  shall  be  so  sold,  shall  and  may  hold  and  enjoy  the 
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same,  with  their  appurtenances,  for  such  estate  or  estates  as  they  were  sold, 
clearly  discharged  and  freed  from  all  equity  and  benefit  of  redemption,  and  all 
other  incumbrauces  made  or  suffered  by  the  mortgagor  or  mortgagors,  their 
heirs  or  assigns,  and  such  sales  shall  be  available  in  law,  and  the  respective  ven- 
dees, mortgagees,  or  creditors,  their  heirs  and  assigns,  shall  hold  or  enjoy  the 
same,  freed  and  discharged  as  aforesaid,  in  as  good  and  perfect  an  estate  as  the 
mortgagor  or  mortgagors,  at  the  time  of  executing  the  said  mortgage  deed, 
were  invested  with. 

An  Act  to  register  mortgages.     Revision — Approved  April  15,  1846.     (R.  S.  657.) 

6.  Sec.  1.  The  clerk  of  the  court  of  common  pleas  of  every  county  of  this 
state,  shall,  from  time  to  time,  provide  fit  books,  well  bound  and  lettered,  for 
registering  all  mortgages  and  defeasible  deeds  in  the  nature  of  mortgages,  of 
lands,  tenements  and  hereditaments,  lying  and  being  within  his  county;  in  which 
«W1  shall  *be  entered  the  names  of  the  mortgagor  and  mortgagee,  the  date  of 

J  the  mortgage,  the  mortgage  money  and  when  payable,  and  the  descrip- 
tion and  boundaries  of  the  lands,  tenements  and  hereditaments  mortgaged ;  that 
the  said  clerk  shall,  immediately  on  receiving  the  said  mortgage,  make  the  said 
entry  or  abstract  in  the  register,  and  shall  note  in  the  margin,  or  at  the  foot  of 
such  abstract,  the  day  of  the  month  and  the  year,  when  the  said  mortgage  was 
delivered  to  him  or  brought  to  his  office  to  be  recorded ;  to  which  books  every 
person  shall  have  access  at  proper  seasons,  and  may  search  the  same,  paying  the 
fees  allowed  by  law.  (See  16a.) 

7.  Sec.  2.  The  said  clerk  shall  certify,  on  or  under  the  said  mortgage,  the 
time  when  such  mortgage  was  delivered  to  him  or  brought  to  his  office  to  be 
registered,  and  the  name  or  number  of  the  book  and  page  or  pages  in  which 
it  is  registered,  and  shall,  if  required  by  the  party,  give  a  receipt  for  the  said 
mortgage,  stating  therein  the  time  when  he  received  it,  and  shall,  when  regis- 
tered, deliver  it  to  the  party  entitled  to  it,  or  his  order. 

8.  Sec.  3.  No  mortgage,  defeasible  deed  or  other  conveyance  in  nature  of  a 
mortgage,  which  has  been  made  and  not  already  acknowledged  or  proved  accord- 
ing to  law,  or  which  shall  be  made,  shall  be  entered  in  such  register,  unless  the 
execution  thereof  shall  be  first  acknowledged  or  proved  and  certified  in  the 
manner  prescribed  by  the  act  entitled,  "An  act  respecting  conveyances." 

9.  Sec.  4.  If  any  deed  or  conveyance,  which  shall  be  made,  of  lands,  tene- 
ments and  hereditaments  lying  and  being  in  this  state,  be  expressed  in  absolute 
and  unconditional  terms,  and  it  shall  appear,  by  any  other  writing,  to  have  been 
intended  by  way  or  in  nature  of  a  mortgage,  then  such  deed  or  conveyance  shall 
be  considered  as  a  mortgage,  and  be  liable  to  be  registered  by  virtue  of  this  act; 
and  that  the  grantee  in  the  said  deed  or  conveyance  shall  not  be  entitled  to  or 
enjoy  the  benefits  and  advantages  hereby  given  to  a  mortgagee,  unless  an 
abstract  of  the  writing,  operating  as  a  defeasance  of  it,  or  explanatory  of  the 
intention  of  the  parties,  that  it  should  have  the  effect  of  a  mortgage  or  condi- 
tional deed,  be  also  therewith  registered,  as  in  case  of  a  mortgage. 

10.  Sec.  5.  Every  deed  of  mortgage,  or  conveyance  in  the  nature  of  a  mort- 
gage, of  or  for  any  lands,  tenements  or  hereditaments,  which  shall  have  been 
made  and  executed  after  the  first  day  of  January,  in  the  year  of  our  Lord  one 
thousand  eight  hundred  and  twenty-one,  or  shall  hereafter  be  made  and  executed, 
shall  be  void  and  of  no  effect  against  a  subsequent  judgment  creditor,  or  bona 
fide  purchaser,  or  mortgagee  for  a  valuable  consideration,  not  having  notice 
thereof,  unless  such  mortgage  shall  be  acknowledged  or  proved  according  to 
law,  and  recorded  or  lodged  for  that  purpose  with  the  clerk  of  the  court  of 
common  pleas  of  the  county  in  which  such  lands,  tenements  or  hereditaments 
are  situated,  at  or  before  the  time  of  entering  such  judgment,  or  of  recording  or 
lodging  with  the  clerk  as  aforesaid,  the  said  mortgage  or  conveyance  to  such 
subsequent  purchaser  or  mortgagee  :  Provided  nevertheless,  that  such  mort- 
gage, as  between  the  parties  and  their  heirs,  be  valid  and  operative. 
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11.  Sec.  6.  When  any  mortgage,  registered  as  aforesaid,  shall  be  redeemed, 
paid  and  discharged,  it  shall  be  the  duty  of  the  said  clerk,  on  application  to  him 
made  by  the  mortgagor  or  person  redeeming,  paying  and  discharging  the  s;iid 
mortgage,  and  producing  to  him  the  said  mortgage  cancelled,  or  a  receipt 
thereon,  signed  by  the  mortgagee  or  his  executors,  administrators  or  assigns,  to 
enter  in  a  margin  to  be  left  for  that  purpose,  opposite  to  the  said  abstract,  a 
minute  of  the  said  redemption,  payment  and  discharge  ;  which  minute  shall 
be  a  full  aud  absolute  bar  to  and  discharge  of  the  said  entry,  registry  and 
mortgage. 

12.  Sec.  7.  The  said  clerk  shall  be  allowed,  for  services  done  by  virtue  of 
this  act,  the  following,  and  no  other  fees  : 

For  registering  abstract  of  a  mortgage,  forty  cents; 

For  every  receipt  for  a  mortgage,  ten  cents ; 

For  every  search,  seven  cents; 

For  entering  the  minute  of  a  discharge,  thirteen  cents. 

13.  Sec.  8.  If  any  clerk  shall  give  an  undue  preference  to  a  mortgage,  or 
shall  *register  a  mortgage  last  when  it  ought  to  be  registered  first,  or  shall  r^s^o 
neglect  or  refuse  to  perform  any  service  or  duty  required  of  him  by  this  *- 
act,  he  shall,  for  every  such  offence,  forfeit  and  pay  two  hundred  dollars,  to  be 
recovered,  with  costs,  by  action  of  debt,  by  the  county  collector,  and  paid  to 
the  treasurer  of  this  state,  for  the  use  of  the  state ;  and  shall  also  be  liable 
for  all  damages  which  the  party  aggrieved  may  have  sustained  by  reason 
thereof. 

Supplement.     Appros-ed  March  3,  1853.     (Pam.  241.) 

14.  Sec.  1.  The  clerks  of  the  several  counties  of  this  state  be  and  they  are 
hereby  authorized  to  record,  in  suitable  books  to  be  provided  for  that  purpose, 
any  assignment  of  any  mortgage  upon  lands  within  their  respective  counties, 
the  same  having  thereon  such  certificate  of  the  acknowledgment  or  of  the  proof 
of  execution  thereof,  as  is  or  may  be  by  law  required  for  recording  of  deeds, 
which  certificate  shall  be  recorded  therewith  ;  and  such  recording  shall  be  notice 
from  the  time  such  assignment  is  left  for  that  purpose,  to  all  persons  concerned, 
that  said  mortgage  is  so  assigned  ;  and  the  assignee  of  any  mortgage  by  an 
assignment  or  assignments  not  recorded,  shall  be  bound  by  the  proceedings  and 
sale,  in  any  foreclosure  suit  against  any  previous  holder. 

15.  Sec.  2.  Such  assignments  shall  be  properly  indexed,  and  the  records  and 
certified  copies  thereof  shall  be  evidence,  in  the  same  manner  and  in  like  cases 
as  the  record  of  deeds ;  and  the  clerk  shall  be  entitled  to  the  same  fees  for  re- 
cording such  assignments  and  for  copying  such  records,  as  for  recording  and 
copying  deeds,  and  for  every  search,  five  cents  for  each  book. 

16.  Sec.  3.  When  any  assignment  hereafter  made  is  not  recorded,  as  in  this 
act  provided,  any  payments  made  to  the  assignor  in  good  faith,  and  without 
actual  notice  of  such  assignment,  and  any  release  of  said  mortgaged  premises, 
or  any  part  thereof,  to  a  person  not  having  actual  notice  of  such  assignment, 
shall  be  as  valid  as  if  said  mortgage  had  not  been  assigned. 

A  further  Supplement.     Approved  February  18,  1858.     (Pam.  90.) 

16a.  It  shall  and  may  be  lawful  to  record  in  full,  in  the  books  provided  for 
the  registry  of  mortgages,  all  mortgages  authorized  to  be  registered  by  the  act 
to  which  this  is  a  supplement,  upon  the  request  of  the  mortgagee,  and  upon  his 
paying  therefor  the  same  fees  as  are  allowed  by  law  for  recording  deeds  ;  and 
when  any  mortgage  is  so  recorded  in  full,  the  record  of  such  mortgage,  and  a 
transcript  of  such  record,  duly  certified  by  the  clerk  in  whose  office  the  record  is 
kept,  shall  be  received  in  evidence  in  any  court  of  this  state,  in  the  same  man- 
ner, and  to  the  same  effect,  as  the  record,  or  a  transcript  of  the  record,  of  deeds, 
is  now  received. 
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An  Act  for  the  more  easy  foreclosure  of  mortgages  in  this  state.    Approved  March  18,  1851. 

(Pam.  342.) 

17.  Sec.  1.  In  all  suits  for  the  foreclosure  and  sale  of  mortgaged  premises, 
where  all  the  mortgaged  premises  are  situate  in  the  same  county,  the  circuit 
court  of  said  county  shall  have  the  same  jurisdiction  and  powers  as  the  court  of 
chancery  has,  or  may  have,  in  like  cases  ;  and  such  circuit  court  shall  proceed 
in  the  same  manner  as  the  court  of  chancery  is  or  may  be  authorized  to  do,  and 
shall  be  governed  by  the  rules  of  the  court  of  chancery,  so  far  as  the  same  are 
applicable  ;  and  said  circuit  court  may  issue  subpoenas  and  all  other  lawful  pro- 
cess into  any  of  the  counties  of  this  state,  -and  enforce  obedience  thereto.  (See 
23  and  24.) 

18.  Sec.  2.  The  fees  of  the  solicitor,  for  drawing  and  engrossing  a  bill  in 
such  suits,  shall  be  five  dollars,  and  no  more. 

19.  Sec.  3.  The  fees  and  costs  in  suits  relating  to  mortgages  in  the  circuit 
courts,  shall  be  the  same  as  are  allowed  for  similar  services  in  the  court  of  chan- 
cery, except  that  the  fees  of  the  court  and  clerk  shall  be  two-thirds  the  sum 
allowed  for  like  services  in  the  court  of  chancery. 

20.  Sec.  4.  The  clerks  of  the  circuit  courts  shall  perform  the  same  duties  in 
mortgage  cases,  as  are  required  to  be  performed  by  the  clerk  of  the  court  of 
chancery  in  similar  cases;  and  the  judges  of  the  said  circuit  courts  shall  sign 
the  decrees  in  such  cases,  as  the'chancellor  is  required  to  do. 

21.  Sec.  5.  The  masters  and  examiners  of  the  court  of  chancery  shall  be  ex 
officio  masters  and  examiners  of  all  the  circuit  courts  in  this  state,  and  shall 
have  the  same  powers  and  perform  the  same  duties,  in  cases  commenced  in  the 
circuit  courts  by  virtue  of  this  act,  as  they  have  and  do  in  like  cases  in  the  court 
of  chancery. 

22.  Sec.  6.  All  persons  aggrieved  by  any  order  or  decree  of  any  circuit 
court,  in  mortgage  cases,  may  appeal  from  the  same,  or  any  part  thereof,  to  the 
court  of  errors  and  appeals,  within  the  same  time  and  in  the  same  manner  as 
appeals  are  now  authorized  from  orders  or  decrees  of  the  court  of  chancery. 

A  Supplement.     Approved  March  18,  1858.     (Pam.  463.) 

23.  Sec.  1.  In  all  cases  where  the  circuit  courts  have  jurisdiction  in  suits  for 
the  foreclosure  and  sale  of  mortgaged  premises,  the  said  circuit  courts  shall  be 
always  open,  for  the  return  of  writs  of  subpoena  to  answer,  and  for  making 
orders  for  the  appearance  of  absent  or  concealed  defendants,  and  that  such 
orders  may  be,  to  appear  and  plead,  answer  or  demur,  upon  any  day  either  in 
term  or  vacation  ;  and  in  default  of  such  plea,  answer,  or  demurrer,  a  decree 
pro  confesso,  may  be  taken  on  any  day. 

24.  Sec.  2.  In  all  cases  where  a  decree  pro  confesso  may  be  taken  in  vaca- 
tion, it  shall  be  lawful  to  make  all  orders  of  reference,  and  other  proceedings  to 
perfect  a  final  decree ;  and  to  make  a  final  decree  in  vacation. 

Sec.  3.  Repealed  1860.     (Pam.  159.) 


*529]  *NOTES. 

The  mortgagee  may  be  admitted  to  defend  in  an  action  of  ejectment,  unless  the  lessor  of 
the  plaintiff  will  discharge  the  mortgage.     1  Hal    478. 

A  mortgagee  in  possession  can  never  be  ousted  by  the  mortgagor  or  any  claiming  under 
him,  until  the  mortgage  be  paid.     2  Hal.  175. 

If  there  is  a  subsisting  mortgage  on  the  premises  at  the  time  of  the  execution  of  t lie  deed, 
the  covenant  in  it,  that  the  premises  are  free  from  incumbrances,  is  broken  as  soon  as 
made;  and  if  the  grantee  is  evicted,  and  the  property  is  all  taken,  the  rule  of  damages  for 
a  breach  of  such  covenant  is  the  amount  of  the  consideration  money,  with  interest.  4  Hal. 
139.     7  Hal.  261. 

In  an  action  of  ejectment,  brought  upon  a  mortgage,  the  court  will  not  allow  the  money 
due  upon  the  mortgage  to  be  paid  into  court,  if  there  is  a  bill  in  equity  pending     4  Hal.  335. 

The  assignment  of  a  mortgage,  to  pass  the  title  to  the  land,  must  be  under  hand  and  seal. 
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Payment  of  the  money,  although  it  may  give  a  claim  in  equity,  will  give  no  title  to  the  land. 
A  mortgage,  before  entry  or  foreclosure,  is  not  regarded  us  a  legal  title,  which  a  stranger 
can  set  up.     5  Hal.  156. 

\n  ejectment  may  be  sustained  on  a  mortgage,  after  the  day  of  payment  is  passed,  with- 
out producing  the  bond  therein  recited.     5  Sal.  204.     Spen.  291. 

A  mortgagor  cannot  dispute  that  he  had  a  title  to  the  premises,  in  an  action  of  ejectment 
against  him  on  the  mortgage;  nor  can  lie  set.  up  an  outstanding  title  in  a  third  person. 
The  fact  of  the  mortgagee  having  purchased  the  equity  of  redemption,  does  not  affect  his 
title  under  the  mortgage.      5  Hal.  102. 

Where  the  principal  debtor,  and  his  surety,  both  mortgage  their  lands  to  secure  a  debt, 
the  lands  of  the  principal  debtor  are  to  be  first  sold,  and  the  lands  of  the  surety  will  only 
be  subjected  to  make  good  the  deficiency.     Drake  v.  Bray.     In  Chancery,  1821. 

Where  the  mortgagor  sold  pari  of  the  mortgaged  premises  for  a  full  price,  by  deed  witli 
covenants  of  seizin  and  warranty,  and  the  remainder  of  the  land  was  afterwards  sold  at 
sheriff's  sale,  upon  an  execution  against  the  mortgagor  subsequent  to  the  mortgage:  upon 
a  bill  filed  on  the  mortgage,  the  land  purchased  at  sheriff's  sale  was  directed  to  be  sold  first, 
and  if  that  did  not  produce  enough,  then  the  other  land.  Grier  v.  Miller.  In  Chan.  1821. 
See  Sax.  415.     2  G.  C.  R.  125,  33G,  224. 

But  where  the  mo  tgagor  conveyed  parts  of  the  premises  to  different  purchasers,  subject 
to  the  incumbrance,  and  without  any  covenant  for  the  title,  or  agreement  that  he  would  dis- 
charge the  debt,  each  owner  must  hold  subject  to  the  mortgage,  and  every  part  is  liable  to 
bear  its  due  proportion  of  the  incumbrance,  according  to  its  relative  value,  and  each  owner 
must  contribute  in  that  proportion  to  discharge  it ;  and  if  any  one  of  the  owners  pays  off 
the  incumbrance,  he  will  be  entitled  to  contribution  as  against  the  others.  Mickle  v.  Wood- 
ward.    In  Chan.  1822. 

The  registry  of  all  mortgages,  duly  recorded,  is  notice,  so  far  as  the  registry  goes,  to  all 
subsequent  purchasers  and  mortgagees.     1  Gr.  03.     Sax.  204.     2  G.  C.  11.  36. 

The  Book  of  Registry  is  not  evidence  to  prove  the  existence  and  contents  of  a  mortgage; 
the  original  must  be  produced  on  the  trial,  or  its  loss  or  destruction  shown  or  absence 
accounted  for,  on  common  law  principles.     7  Hal.  42. 

A  mortgage  may  be  made  of  personal  property,  which,  whether  accompanied  by  posses- 
sion or  not,  is  valid  as  between  the  parties,  and  against  all  persons  except  creditors. 
2  Gr.  8. 

Where  the  mortgagee  enters  into  possession  under  his  mortgage,  he  is  not  bound  to  do 
more  than  keep  the  premises  in  necessary  repair;  if  he  make  improvements,  he  cannot  have 
any  allowance  for  them,  in  case  the  mortgagor  afterwards  redeems  the  property;  he  must 
account  for  the  rents  and  profits,  deducting  taxes  and  necessary  expenses,  but  not  for 
trouble.     Sax.  123. 

A  mortgage  given  by  a  guardian  to  his  sureties  to  secure  them,  creates  no  trust  for  the 
benefit  of  the  minor.  When  a  first  mortgage  is  cancelled  on  the  record,  the  legal  prioiity 
attaches  to  the  second  mortgage,  unless  it  should  appear  that  the  first  mortgage  was  im- 
properly and  fraudulently  cancelled,  without  payment  or  satisfaction,  and  without  the  con- 
sent of  the  first  mortgagee.     Sax.  204. 

A  person  purchasing  land  subject  to  a  mortgage,  does  not  thereby  make  himself  liable  for 
the  mortgage  debt;  but  as  between  the  purchaser  and  the  mortgagor,  if  the  mortgage  con- 
stituted a  part  of  the  purchase  money,  the  mortgagor  has  a  right  to  be  indemnified  against 
all  personal  liability  for  the  money.  The  sheriff  is  bound  to  sell  property  on  an  execution 
according  to  law,  and  cannot  annex  the  condition  to  his  sale,  that  the  purchaser  shall  pay  a 
debt  secured  by  mortgage  on  the  land.     Sax.  338.     3  G.  C.  R.  451. 

The  first  mortgagee  having  prosecuted  his  bond  to  judgment  and  execution  at  law,  under 
which  he  purchased  the  mortgaged  premises  at  sheriff's  sale,  took  possession  and  received 
the  rents  and  profits;  the  second  mortgagee  is  entitled  to  redeem,  upon  paying  the  principal 
and  interest  of  the  first  mortgage,  together  with  the  costs  incurred  in  obtaining  the  posses- 
sion, deducting  thereout  the  rents  and  profits  received,  or  what  with  reasonable  diligence 
might  have  been  received  by  the  first  mortgagee  while  in  possession.  Interest  not  allowed 
*on  the  costs,  nor  any  thing  for  taking  care  of  the  property  or  for  any  thing  but  r*-on 
necessary  repairs.     Sax.  435.  L 

Where  A.  has  a  first  mortgage  on  two  lots,  and  B.  takes  a  second  mortgage  on  the  first 
lot  only;  he  may,  as  between  him  and  the  first  mortgagee,  compel  the  satisfaction  of  the 
first  mortgage  out  of  the  second  lot  as  far  as  the  proceeds  will  go.     Sax.  501. 

Whenever  it  can  be  clearly  shown  to  be  the  intention  of  the  parties  that  real  estate,  when 
conveyed,  shall  be  subject  to  be  redeemed  by  the  person  making  the  conveyance,  it  is  con- 
sidered as  a  mere  security  and  the  conveyance  will  operate  as  a  mortgage.  A  mortgagee 
in  possession  is  not  authorized  to  cut  down  the  timber  and  apply  the  proceeds  to  the  extin- 
guishment of  the  debt.     Sax.  534. 

If  the  mortgagee  obtain  a  judgment  and  execution  against  the  mortgagor,  and  purchase 
the  mortgaged  property,  that  will  not  extinguish  his  bonds,  secured  by  the  mortgage;  they 
will  remain  good  at  law,  although  in  equity  they  be  considered  as  paid.     1  Hal.  190. 

See  Notes  to  Dower,  and  Limitation  of  Actions. 
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A  suit  pending  on  a  mortgage  in  chancery,  is  no  bar  to  an  action  at  law  on  the  accom- 
panying bond,  3  Harr.  258,  but  a  court  of  equity  will  restrain  him  from  selling.  3  G.  C. 
R.  220. 

A  mortgage  duly  acknowledged,  may  be  received  in  evidence  without  further  proof.  To 
entitle  the  mortgagee  to  recover  in  ejectment,  he  need  not  produce  the  accompanying  bond. 
Spen.  291. 

The  mortgagor,  while  in  possession,  is  considered  the  absolute  owner,  as  against  everybody 
but  the  mortgagee  or  his  assigns.  1  Zab.  58.  The  mortgagee,  it  has  been  held,  cannot 
maintain  ejectment,  until  after  a  default  in  payment.     Id.  040. 

If  the  mortgagor  himself  pays  the  debt,  the  mortgage  is  satisfied;  but  if  a  third  party 
pay  it,  he  may,  if  equity  require,  be  substituted  for  the  mortgagee.     1  G.  C.  R.  145,  321. 

If  the  husband  before  marriage,  or  the  wife  afterwards,  execute  a  mortgage,  the  widow 
can  only  have  her  dower  subject  to  the  mortgage  ;  and  if  the  mortgage  be  foreclosed  and  a 
sale  made,  the  widow's  rights  are  barred,  except  as  to  the  surplus,  after  satisfying  the 
mortgage.     Id.  349. 

A  mortgage,  before  foreclosure,  is  in  equity  a  chattel,  and  goes  to  the  executor,  and 
although  technically  the  fee  in  the  laud  descends  to  the  heirs,  they  need  not  generally  be 
made  parties  to  a  bill  for  foreclosure.      2  G.  C.  R.  14. 

The  first  mortgage  is  entitled  to  the  possession.     Id.  210. 

If  the  mortgage  be  made  of  an  estate  to  which  the  mortgagor  has  not  a  good  title,  and 
theu  he  who  has  the  real  title  conveys  to  the  mortgagor  or  his  representatives  a  good  title, 
the  mortgagee  will  be  entitled  in  equity  to  the  benefit  of  it.     Id.  446. 

The  assignment  of  a  mortgage  need  not  be  under  seal  to  entitle  the  assignee  to  proceed  in 
equity.     Id.  14.      To  entitle  him  to  an  ejectment,  it  must  be. 

A  mortgage  duly  registered  is  notice  to  all  the  world,  and  if  there  be  an  ambiguity  on  the 
face  of  it,  it  is  sufficient  to  put  subsequent  purchasers  upon  inquiry.  Id.  36.  3  H.  C.  R. 
651.     4  H.  C.  R.  684. 

A  set  off  cannot  be  set  up,  in  a  suit  to  foreclose  a  mortgage.     Id.  376. 

A  mortgagee  who  purchases  the  premises  at  a  sheriff's  sale,  upon  an  execution  for  the 
mortgage  debt,  extinguishes  the  debt  to  the  amount  of  the  purchase  money.     Id.  513. 

A  canal  company  executed  a  mortgage,  by  virtue  of  an  act  of  the  legislature;  held  that  a 
power  of  sale  was  to  be  inferred.     3  G.  C.  R   377. 

If  the  tenant  of  the  equity  of  redemption  pay  the  mortgage  debt,  this  discharges  the 
mortgage,  as  to  all  subsequent  incumbrances;  a  payment  by  the  bond  discharges  the  mort- 
gage.    Id.  458. 

Priority  of  registry  will  not  give  the  mortgagee  a  preference  over  a  mortgage  not  registered, 
of  which'he  had  notice.     Id.  173.     See  1  Hal.  C.  R.  331. 

The  assignee  of  a  bond  and  mortgage  takes  them  subject  to  whatever  equity  existed 
between  the  parlies ;  but  if  the  debtor  misleads  the  assignee,  he  forfeits  that  equity. 
Id.  461. 

It  seems  that  equity  of  redemption  of  the  mortgagor  cannot  be  sold  on  an  execution,  after 
the  mortgagee  has  been  let  into  possession  of  the  premises.     Id.  370. 

A  second  mortgagee  cannot  sell  the  property,  clear  of  the  incumbrance  of  the  first,  without 
the  consent  of  the  first  mortgagee;  nor  compel  him  to  have  a  sale  on  his  mortgage,  without 
first  paying  him  or  tendering  the  money.  The  first  mortgagee  is  not  bound  to  answer  an 
ordinary  foreclosure  bill  of  a  second  mortgagee.     3  H.  C.  R.  531. 

If  a  mortgagee  devises  all  his  interest  in  certain  mortgaged  premises,  the  devisee  will 
take  only  the  interest  he  had  at  the  time  of  making  the  will.     2  Dutch.  196. 

A  mortgagee  has  an  insurable  interest  in  the  mortgaged  property  and  may  describe  it  as 
his  own.     Id.  541. 

The  rights  of  all  incumbrancers,  not  made  parties  to  the  foreclosure  bill,  remain  unaffected 
by  the  decree.     1  Stock.  358.     3  Id.  58. 

Rights  of  dower  and  establishment  of  priorities  of  incumbrances.  1  Stock.  358,  454. 
3  Stock.  133.     7  Beaz.  55. 

The  defence  of  usury  may  be  set  up  by  any  one  claiming  under  the  mortgagor. 
1  Stock.  8U7. 

If  a  mortgagee  purchases  the  mortgaged  premises  subject  to  the  mortgage,  he  extinguishes 
the  debt,     2  Stock    107. 

Where  the  mortgagee  assigns  the  mortgage  to  a  third  person,  he  is  not  a  necessary  party 
to  the  suit,      2  Stock.  320. 

Mortgages  of  personal  property  recognized  in  chancery.     2  Stock    323.     1  Beaz.  86,  93. 

•A  fixture  necessary  to  the  enjoyment  of  the  property,  permanently  attached,  goes  to  the 
mortgagee      3  Stock.  29. 

A  mortgage  to  secure  future  advances  is  good.     3  Stock.  49.     1  Beaz.  13. 

Property  held  under  a  written  contract  to  convey,  may  be  mortgaged.  3  Stock.  539. 
1  Beaz.  140. 
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Companies,  how  incorporated.  10,  20 
certificate  to  be  filed  with  county 

clerk,  19 

certified  copy  of,  evidence,  -7 

of  increase,  &c,  of  capital, 

to  be  filed,  37 


Delaware  River,  stone,  &c,  not  to  be 

thrown  in  channel,  7 

how  offenders  to  be  apprehended,  8 

vessels  ;tt  anchor,  al  night, 

to  show  light,  10 

penalty  for  corning  in  colli- 

—  penalty  for  false,  32  sion  with,  11 

capital.  2<>  per  cent,  to  be  paid  in,      20 steamboats,  to  show  a  light 

statement,  when  all  paid  in,       29  |  at  night,  12 

transferable,  2(j  ,  Obstructions  in  navigable  waters  of  this 

may  be  increased  or  dimin-  state,  1 

ished,  35,  37    any  one  may  remove  them,  2,  5 

directors,  how  elected,  21  ! before  the  act,  to  remain,  3 

failure  to  elect,  not  to  dissolve,  22    Right  of  action  not  barred,  4 

duties  and  powers  of,  23     Steamboats,  on  Delaware,  to  show  a 

may  demand  payment  of  shares,  2-4  liglit  at  night,  12 

may  make  by-laws,  25    speed  of,  on  Raritan,  regulated,  17 

to  keep  a  list  of  stockholders,    38    penalty,  18 

dividends,  when  not  to  be  made,         31  I  Vessels  not  to  anchor  near  Lamberton,         6 

executors,    &c,    not   personally  at  anchor  in  the  Delaware,  to  show 

liable,  33'  light,  10 

stockholders  liable  for  debts,  28    showing  light,  penalty  for  colli- 

liable  to  laborers,  34  :  sion  with,  11 

—  action  against,  30  I navigating  Raritan  river  and  sound 

Delaware   River,  erections  not  to  be  to  keep  to  the  right,  14 

made  in,  9    anchoring  there  at  night,  to  show 

when  vessels  not  to  anchor,  6  light,  15 

i penalty  for  offences,  16 

[See  Wharves.] 

An  Act  to  preserve  the  navigation  of  the  rivers  and  creeks  within  the  state  of  New  Jersev. 
Revision— Approved  April  20,  1846.     (R.  S.  544.) 

1.  If  any  person  or  persons,  without  first  obtaining  an  act  of  the  legislature 
for  that  purpose,  shall  erect  any  dam,  bank,  sluice  or  other  thing,  which  shall 
obstruct  or  prevent  the  free  and  uninterrupted  navigation  of  any  river,  creek,  or 
stream  of  water,  within  this  state,  which  is  now  used  for  the  navigation  of  boats 
or  flats,  or  for  the  transportation  of  hay,  plank,  boards  or  timber,  or  shall  fall 
any  trees  across  such  creek,  or  throw  any  brush  or  other  filth  in  any  part  thereof, 
between  the  mouth  thereof  and  the  uppermost  place  thereon,  now  or  late  used 
as  a  landing,  he,  she,  or  they  so  offending,  shall  severally  forfeit  the  sum  of  fif- 
teen dollars,  to  be  recovered  by  action  of  debt,  before  any  one  justice  of  the 
peace  of  the  said  state,  at  the  suit  of  any  person  who  will  prosecute  the  same  to 
effect,  to  the  sole  use  of  the  prosecutor,  with  costs  of  suit;  and  the  person  or 
persons,  so  offending,  shall  also,  at  his  or  their  proper  costs  and  charge,  imme- 
diately remove  the  bank,  dam,  sluice  or  other  thing  so  erected,  or  the  trees  so 
fell  across  such  branch,  or  brush  or  other  rubbish  thrown  into  the  same;  and  the 
continuance  of  such  dam,  bank,  sluice  or  other  thing  so  erected  or  obstructing 
the  navigation  as  aforesaid,  after  a  request  made  to  such  person  or  persons,  who 
erected  the  same,  to  remove  the  same  ;  and,  on  neglect  or  refusal,  it  shall  be 
esteemed  a  public  nuisance. 

2.  It  shall  be  lawful  for  any  person  or  persons  to  enter  into  the  said  creek, 
river  or  stream  of  water,  and  to  lay  on  shore  on  the  banks  all  such  rubbish  as 
shall  obstruct  the  navigation  thereof,  to  the  least  damage  to  the  owner  of  the 
land,  that  may  be. 

3.  It  shall  and  may  be  lawful  to  keep  up  and  repair  any  bridge  or  bridges  on 
public  highways  :  and  also  all  dams  or  banks  erected  and  finished  before  the 
publication  of  this  act,  where  the  said  dam  or  bank  does  not  raise  the  water  so 
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as  to  overflow  the  lands  of  any  other  person  or  persons,  except  those  who  so 
#(-q9-|  erected  or  own  the  said  *dam,  and  does  not  injure  or  damage  any  other 
.J  person  or  persons  whatsoever,  by  any  ways  or  means  whatever;  and  to 
build  such  other  bridges  where  public  highways  are,  or  shall  be  hereafter  laid 
out,  as  are  or  shall  be  hereafter  necessary  to  be  laid  out,  over  any  river,  creek  or 
brook,  as  a  public  highway ;  and  there  be  left  in  the  channel  thereof,  a  vacancy 
not  less  than  eighteen  feet  between  the  piers  or  piles  of  the  said  bridges  here- 
after to  be  erected  ;  and  that  all  rafts  and  floats  of  hay,  boards,  planks  and 
timber  shall  have  free  passage  through  the  mill  dams  now  erected,  where  they 
have  usually  had  that  liberty  and  conveniency. 

4.  Nothing  in  this  act  shall  extend  to  deprive  any  person  of  his  right  of 
action,  for  any  damage  accruing  to  such  person,  by  the  keeping  up  or  erecting 
any  dam  or  bank,  or  to  justify  any  person  in  repairing  or  keeping  up  any  dam 
that  shall  raise  the  water  so  much  as  to  overflow  the  lands  of,  or  any  ways 
endamage  any  other  person  or  persons  than  him,  her  or  them,  who  hath  so  built, 
or  shall  own  the  said  dam. 

5.  It  shall  and  may  be  lawful  for  any  person  or  persons  whomsoever  to  cut 
down  and  remove  from  the  banks  of  any  river  or  creek,  within  this  state,  all  such 
trunks  and  limbs  of  trees,  and  such  like  obstructions,  which  shall  hang  over,  or 
any  ways  interrupt  the  navigation  of  the  same,  so  as  such  obstructions  be  removed, 
with  as  little  detriment  to  the  owners  of  the  lands  where  the  same  may  happen, 
as  the  nature  of  the  case  will  admit,  for  the  benefit  of  the  navigation. 

An  Act  to  preserve  the  free  navigation  of  the  river  Delaware,  near  the  head  of  the  tide 
waters  thereof.     Passed  February  9,  1815.     (It.  S.  546.) 

6.  Sec.  1.  From  and  after  the  first  day  of  May  next,  it  shall  not  be  lawful  for 
any  schooner,  sloop,  shallop,  or  other  vessel,  to  ride  at  anchor  in  the  channel  of 
the  river,  at  any  place  between  Lamberton  and  the  head  of  the  sloop  navigation 
at  Bloomsbury,  so  as  in  any  way  to  impede,  obstruct,  or  endanger  the  free  navi- 
gation of  all  vessels,  coming  to  or  departing  from  any  of  the  landings  or  wharves, 
situated  at  the  two  places  above  mentioned ;  and  all  such  schooners,  sloops,  shal- 
lops, or  other  vessels  which  ride  at  anchor,  are  required  so  to  arrange  them- 
selves on  each  side  of  the  river,  as  at  all  times  to  leave  a  space  of  not  less  than 
two  hundred  feet  of  the  said  channel  open  and  clear  for  the  free  ingress  and  re- 
gress of  all  vessels  plying  to  or  from  any  of  the  said  laudings  or  wharves ;  and 
the  captain,  master,  owner,  or  other  person  having  the  command  of  any  such 
schooner,  sloop,  shallop,  or  other  vessel,  who  shall  wilfully  contravene  the  pro- 
visions of  this  act,  by  continuing  to  ride  at  anchor  in  any  part  of  the  said  chan- 
nel, so  required  to  be  left  free  and  open,  when  he  might  have  with  safety  removed 
from  the  same,  shall  forfeit  and  pay,  for  each  and  every  such  offence,  the  sum  of 
ten  dollars,  to  be  prosecuted  for  and  recovered  by  action  of  debt,  before  anyjustice 
of  the  peace,  with  costs  of  suit,  by  any  person  or  persons  who  may  think  them- 
selves aggrieved  thereby,  the  one  half  to  the  use  of  the  poor  of  the  township  of 
Nottingham,  and  the  other  half  to  the  use  of  the  person  or  persons  who  shall  sue 
for  and  prosecute  the  same  to  effect. 

7.  Sec.  2.  And  whereas,  it  has  been  represented,  that  the  persons  on  board 
of  certain  vessels  employed  in  the  collection  and  transporting  of  paving  stones, 
are  in  the  practice  of  throwing  overboard  into  the  river  such  irregular  or  offal 
stones  as  are  not  deemed  fit  for  the  purposes  of  paving,  thereby  obstructing  and 
filling  up  from  time  to  time  the  bed  of  the  river  ;  for  remedy  whereof, — be  it 
further  enacted,  that  such  practice  is  hereby  declared  injurious  and  unlawful, 
and  all  and  every  person  or  persons,  who  shall  hereafter  be  guilty  of  throwing 
overboard  into  the  river,  stones,  gravel,  sand,  or  any  other  substance,  which  may 
have  a  tendency  to  fill  up  the  bed  of  the  said  river,  and  shall  be  convicted  thereof, 
shall  forfeit  and  pay  for  each  and  every  such  offence  the  sum  of  twenty-five  dol- 
lars, to  be  prosecuted  for,  recovered  and  applied,  as  is  directed  in  the  preceding 
section. 

8.  Sec.  3.  It  shall  be  the  duty  of  every  justice  of  the  peace,  upon  his  own 
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view,  or  the  representation  or  information  of  any  person  on  oath  or  affirmation, 
to  issue  his  warrant  to  one  or  more  constable  or  constables  in  his  county,  com- 
manding him  or  them  to  require  such  and  so  many  persons  as  he  or  they  shall 
deem  *necessary,  to  aid  and  assist  him  or  them  in  apprehending  every  r*Koo 
person  offending  against  the  provisions  contained  in  the  preceding  sec-  L  c 
tions,  and  forthwith  to  bring  such  offender,  when  apprehended,  before  the  said 
justice,  or  any  other  justice  of  the  peace,  to  be  proceeded  against  in  the  manner 
hereinbefore  directed  :  Provided,  that  this  act  shall  not  extend  to  impair  or  in 
any  way  infringe  on  the  mutual  arrangements  entered  into  by  this  state  and  the 
state  of  Pennsylvania. 

An  Act  to  prevent  obstructions  to  the  navigation  of  the  river  Delaware.     Passed 
March  1,  1820.     (K.  S.  547.) 

9.  No  bridge,  floating  stage,  or  other  device  in  the  nature  of  a  bridge,  no  dam, 
wing,  or  other  device,  creating,  drawing  off,  or  using  a  water  power,  or  taking 
fish,  shall  hereafter  be  erected,  placed  or  dug  in  any  part  of  the  river  Delaware, 
between  New  Jersey  and  Pennsylvania,  without  a  view  first  had  by  three  skilful 
and  respectable  freeholders  in  each  state,  residing  near  the  spot  where  it  may 
be  intended  to  erect  such  bridge,  stage,  dam,  wing  or  device,  appointed  by  the 
court  of  quarter  sessions,  and  a  specific  report  by  them  or  a  majority  of  them, 
respectively,  in  each  state,  to  the  court  of  quarter  sessions  of  the  county  by 
whom  appointed,  showing  distinctly  the  bridge,  stage,  dam,  wing  or  device  in- 
tended, and  stating  that  it  will  not  impede  or  injure  the  navigation  of  the  said 
river,  and  such  report,  being  approved  of  and  confirmed  by  each  court  of  quarter 
sessions,  and  uuappealed  from  to  the  supreme  court  of  either  state,  during  one 
year  after  it  shall  have  been  so  approved  of,  shall  be  final ;  but  if  on  such  appeal 
the  supreme  court  of  either  state  should  reverse  such  approval  and  confirmation, 
the  same  shall  be  set  aside  ;  and  any  person  or  persons  offending  against  the 
provisions  of  this  act  shall,  on  conviction  thereof,  before  the  court  of  quarter 
sessions  of  the  next  adjoiniug  county,  forfeit  and  pay  for  each  offence,  such  sum, 
not  less  than  five  hundred  nor  more  than  one  thousand  dollars,  as  such  court 
shall  adjudge,  one  half  to  the  informer  or  informers  and  the  other  half  to  the 
use  of  the  poor  of  the  proper  county. 

See  act  of  1S5T.     (Pam.  56.) 

An  Act  to  prevent  the  collision  of  vessels  navigating  the  river  Delaware.     Approved 
April  8,  1846.     (R.  S.  548.) 

10.  Sec.  1.  Every  master  or  other  officer  having  charge  of  any  vessel  lying  at 
anchor  in  the  river  Delaware,  shall  hoist  and  show  from  sundown,  and  continue  to 
sunrise,  a  light  at  some  conspicuous  part  of  said  vessel,  at  least  ten  feet  above  the 
deck  ;  and  for  each  and  every  neglect,  such  master  or  other  officer  having  charge 
of  such  vessel,  shall  forfeit  and  pay  the  sum  of  ten  dollars  to  any  person  who  shall 
sue  for  the  same. 

11.  Sec.  2.  "When  any  vessel  navigating  the  river  Delaware  shall  come  in 
collision  with  any  vessel  lying  at  anchor,  having  a  light  on  board  as  aforesaid,  the 
master  or  other  officer  having  charge  of  such  vessel,  so  navigating  the  river 
Delaware,  shall  forfeit  and  pay  to  the  master,  owner,  or  owners  of  such  vessel, 
so  lying  at  anchor,  the  amount  of  all  damages  sustained  by  means  of  such  colli- 
sion, the  same  to  be  sued  for  by  the  officer,  owner  or  owners  of  such  vessel  having 
such  light  on  board  as  aforesaid,  and  shall  be  debarred  from  recovering  any 
damage  he  may  have  sustained  from  such  collision  ;  and  it  shall  and  may  be 
lawful  for  the  officer  serving  the  summons  or  other  process  to  seize  and  keep  in 
custody  the  vessel  so  coming  in  collision  as  aforesaid,  to  abide  the  judgment  of 
the  court  before  which  the  suit  under  this  act  may  be  brought,  at  the  costs  and 
charges  of  the  party  offending  :  Provided,  this  act  shall  not  be  so  construed  as 
to  prevent  the  party  so  offending  from  having  said  vessel  released,  upon  giving 
satisfactory  security  to  the  court  before  whom  the  said  action  may  be  brought. 

12.  Sec.  3.  Every  master  or  other  officer  having  charge  of  any  steamboat 
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navigating  the  river  Delaware,  shall  show  from  sundown,  and  continue  to  sun- 
rise, a  light  suspended  by  a  staff  or  pole,  in  the  extreme  forward  part  of  said 
steamboat,  at  least  ten  feet  above  the  deck,  and  also  a  light  suspended  as  afore- 
said at  the  extreme  after  part  of  said  steamboat,  at  least  twenty  feet  above  the 
deck  ;  and  for  each  and  every  neglect,  such  master  or  other  officer,  having  charge 
of  such  steamboat,  shall  forfeit  and  pay  the  sum  of  twenty  dollars  to  any  person 
who  shall  sue  for  the  same. 

*^<ul       *^-   Sec.  4.  This  act  shall  go  into  full  effect  and  operation,  so  soon  as 
J  the  legislature  of  the  state  of  Pennsylvania  shall  pass  a  concurrent  law. 

An  Act  to  regulate  the  navigation  of  the  river  Raritan  and  Staten  Island  sound.     Passed 
March  7,  1837.     (R.  S.  549.) 

14.  Sec.  1.  All  captains,  owners,  or  other  persons,  in  charge  of  vessels  in  the 
river  Raritan  and  sound  between  this  state  and  Staten  Island,  sailing  with  a  fair 
or  free  wind,  when  met  by  another  vessel  shall  keep  to  the  right,  and  when  over- 
taken by  another  vessel,  they  shall  likewise  keep  to  the  right. 

15.  Sec.  2.  All  captains,  owners,  or  other  persons,  in  charge  of  vessels  navi- 
gating the  river  Raritan  and  sound  between  this  state  and  Staten  Island,  when 
they  shall  come  to  anchor  at  night,  shall  keep,  or  cause  to  be  kept,  a  lantern 
lighted,  or  other  light  that  may  be  seen,  hoisted  at  least  twenty  feet  above  the 
deck  of  such  vessel. 

16.  Sec.  3.  If  any  person  shall  offend  against  the  provisions  of  this  act,  or 
either  of  them,  such  person  shall  forfeit  and  pay  for  every  such  offence  the  sum 
of  twenty  dollars  to  any  person  who  may  sue  for  the  same  ;  and  shall  be  further 
subject  to  an  action  for  all  damages  occasioned  by  such  offence,  to  be  recovered, 
with  costs  of  suit,  in  any  court  having  jurisdiction  thereof. 

An  Act  regulating  the  speed  of  steamboats  and  other  vessels  propelled  by  steam  on  the 
Raritan  river.    Approved  February  20,  1855.     (Pam.  120.) 

17.  Sec.  1.  It  shall  not  be  lawful  for  any  steamboat,  or  other  vessel  propelled 
by  steam,  to  pass  any  of  the  wharves  on  either  side  of  the  Raritan  river,  between 
New  Brunswick  and  a  point  two  hundred  yards  below  French's  or  Wood's  land- 
ing, at  a  greater  speed  than  four  miles  per  hour  while  any  vessel  is  laying  thereto, 
nor  pass  up  and  down  the  said  river  between  said  points  at  a  greater  speed  than 
seven  miles  per  hour. 

18.  Sec.  2.  If  any  steamboat  or  other  vessel  propelled  by  steam  shall  violate 
this  law,  the  person  in  command,  or  owners  of  said  vessel,  being  duly  convicted 
thereof  in  any  court  of  competent  jurisdiction,  shall  pay  one  hundred  dollars, 
one  half  to  the  person  who  shall  prosecute  the  same  to  effect,  and  the  other  half 
to  the  county  treasurer,  and  shall  also  be  liable  to  full  damages  to  the  person 
whose  property  shall  be  injured  thereby. 

An  Act  for  the  incorporation  of  companies  to  navigate  lakes,  ocean  and  inland  waters. 
Approved  March  17,  1854.     (Pam.  470.) 

19.  Sec.  1.  At  any  time  hereafter,  any  five  or  more  persons,  who  may  desire 
to  form  a  company  for  the  purpose  of  building  for  their  own  use,  equipping,  fur- 
nishing, fitting,  purchasing,  chartering  or  owning  steam,  sail,  or  other  boats,  ships, 
or  vessels,  or  property  to  be  used  in  lawful  business,  commerce,  trade,  or  naviga- 
tion upon  ocean  or  inland  waters,  and  for  the  carriage,  transportation,  storing,  or 
lading  of  freight,  mails,  property  or  passengers,  may  make,  sign,  and  acknowledge 
before  some  officer  competent  to  take  the  acknowledgment  of  deeds,  and  file  in  the 
office  of  the  clerk  of  the  county  in  which  the  principal  office  for  the  management 
of  the  business  of  the  company  shall  be  situated,  and  a  duplicate  thereof  in  the 
office  of  the  secretary  of  state,  a  certificate  in  writing,  in  which  shall  be  stated 
the  corporate  name  of  such  company,  and  the  specific  objects  for  which  the  com- 
pany shall  be  formed,  stating  particularly  the  amount  of  capital  stock  of  said 
company,  which  shall  not  be  more  than  one  million  dollars,  nor  less  than  fifty 
thousand  dollars ;  the  term  of  its  existence  not  to  exceed  twenty  years ;  the 
number  of  shares  of  which  the  said  stock  shall  consist,  the  number  of  directors 
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and  their  names,  who  shall  mannge  the  affairs  of  such  company  for  the  first  year, 
and  the  name  of  the  city  or  town  and  county  in  which  the  principal  office  for 
managing;  the  affairs  of  such  company  is  to  be  situated. 

20.  Sec.  2.  When  the  certificate  shall  have  been  filed  as  aforesaid,  and  twenty 
per  cent,  of  the  capital  named  paid  in,  the  persons  who  shall  have  signed  and 
acknowledged  such  certificate,  and  all  others  who  thereafter  may  be  holders  of 
any  *share  or  shares  of  the  capital  stock,  and  their  successors,  shall  be  a  r*rqr 
body  politic  and  corporate,  in  fact  and  in  name,  by  the  name  stated  in  *- 
such  certificate,  and  by  that  name  shall  have  succession,  and  shall  be  capable  of 
suing  and  being  sued  in  any  court  of  law  or  equity;  and  they  and  their  succes- 
sors may  have  a  common  seal,  and  may  make  and  alter  the  same  at  pleasure; 
and  they  shall  by  their  corporate  name  be  capable  in  law  of  purchasing,  holding, 
owning,  hiring,  leasing,  and  conveying  any  real  or  personal  estate  or  property 
whatever,  which  may  be  necessary  to  enable  such  company  to  carry  on  the 
operations  and  business  mentioned  in  such  certificate,  and  all  other  real  or  per- 
sonal estate  or  property  which  shall  have  been  bona  fide  mortgaged  or  pledged 
to  such  company,  by  way  of  security,  or  conveyed  to  such  company  in  satisfac- 
tion or  part  satisfaction  of  any  debt  or  debts  previously  contracted  in  the  course 
of  the  transaction  of  the  business  of  such  company,  and  all  other  real  or  personal 
estate  or  property  which  shall  be  purchased  by  such  company  at  sales  upon 
judgments,  orders  or  decrees  which  shall  be  obtained  for  such  debts,  or  in  the 
course  of  the  prosecution  thereof. 

21.  Sec.  3.  The  stock,  property,  affairs,  and  concerns  of  such  company  shall 
be  managed  by  not  less  than  three  or  more  than  thirteen  directors,  who  shall 
respectively  be  stockholders  of  such  company,  a  majority  of  whom  shall  be  resi- 
dents of  this  state,  and  who  shall,  except  those  for  the  first  year,  be  annually 
elected  by  the  stockholders  of  such  company,  at  such  time  and  place  as  shall  be 
directed  by  the  by-laws  of  such  company ;  public  notice  of  the  time  and  place  of 
holding  such  election  shall  be  published  not  less  than  thirty  days  previous  thereto, 
in  a  newspaper  printed  in  the  city  or  town  in  which  the  principal  office  for  the 
management  of  the  affairs  of  such  company  shall  be  situated;  and  if  there  be  no 
newspaper  published  in  such  city  or  town,  then  in  the  newspaper,  the  principal 
office  of  publication  of  which  is  nearest  to  such  principal  office  of  such  company; 
such  elections  shall  be  made  by  such  of  the  stockholders  as  shall  attend  for  that 
purpose,  either  in  person  or  by  proxy ;  and  such  elections  shall  be  by  ballot,  and 
each  stockholder  shall  be  entitled  to  as  many  votes  as  he  owns  shares  of  stock  in 
such  company ;  and  the  persons  receiving  the  greatest  number  of  votes  shall  be 
directors;  and  when  any  vacancy  shall  happen  among  the  directors,  occasioned 
by  death,  incapacity,  resignation,  the  sale  of  stock  or  otherwise,  it  shall  be  filled 
for  the  remainder  of  the  year  in  such  manner  as  may  be  provided  for  by  the  by- 
laws of  such  company;  the  directors  named  in  the  certificate  aforesaid  shall 
appoint  inspectors  of  the  first  election  from  among  stockholders  who  are  not 
directors. 

22.  Sec.  4.  In  case  it  shall  happen  at  any  time  that  an  election  of  directors 
shall  not  be  made  on  the  day  designated  by  the  by-laws  of  such  company,  when  it 
ought  to  have  been  made,  the  company  for  that  reason  shall  not  be  dissolved,  but 
it  shall  be  lawful  on  any  other  day  to  hold  an  election  for  directors  in  such  man- 
ner as  shall  be  provided  for  by  the  said  by-laws ;  and  all  acts  of  directors  shall 
be  valid  and  binding  as  against  such  company  until  their  successors  shall  be 
elected. 

23.  Sec.  5.  The  directors  of  such  company  shall  have  power  to  appoint  a  pre- 
sident, and  to  appoint  or  employ  such  other  subordinate  officers  as  the  by-laws 
of  such  company  may  designate,  and  to  require  any  or  all  of  such  president  and 
other  officers  to  give  such  security  for  the  faithful  performance  of  their  respective 
duties  as  such  directors  may  require ;  and  the  directors  shall  have  power  to  re- 
move such  president  and  other  officers  respectively,  at  pleasure ;  such  officers 
shall  respectively  have  such  powers  and  perform  such  duties  in  the  management 
of  the  property,  affairs,  and  concerns  of  such  company,  subject  to  the  control  of 
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the  directors,  as  the  by-laws  of  such  company  shall  prescribe;  a  majority  of  the 
directors  for  the  time  being  shall  constitute  a  quorum  for  the  transaction  of 
business. 

24.  Sec.  6.  It  shall  be  lawful  for  the  directors  to  call  in  and  demand  from  the 
stockholders  respectively,  all  such  sums  of  money  by  them  subscribed,  at  such 
times  and  in  such  payments  or  instalments  as  the  directors  shall  deem  proper, 
under  the  penalty  of  forfeiting  the  shares  of  stock  subscribed  for,  and  all  previous 
payments  made  thereon,  if  payment  shall  not  be  made  by  stockholders  within  sixty 
days  after  demand  or  notice  requiring  such  payment  shall  have  been  published 
three  successive  weeks,  as  is  prescribed  in  section  three ;  but  the  collection  by 
„.rofi-j  action  *of  any  instalment  shall  preclude  the  company  from  forfeiting 
J  any  stock  by  reason  of  the  non-payment  of  such  instalment. 

2.5.  Sec.  7.  The  directors  shall  have  power  to  make  such  reasonable  by-laws, 
not  inconsistent  with  the  laws  of  this  state  or  of  the  United  States,  as  they  shall 
deem  proper  for  the  management  and  disposition  of  the  property,  affairs,  and 
concerns  of  such  company,  for  prescribing  the  powers  and  duties  of  the  officers 
of  such  company,  for  the  appointment  of  such  officers,  and  for  the  transaction 
and  carrying  on  the  business  of  such  company. 

26.  Sec.  8.  The  stock  of  such  company  shall  be  deemed  personal  estate,  and 
shall  be  transferable  in  such  manner  as  shall  be  prescribed  by  the  by-laws  of  such 
company,  but  no  shares  shall  be  transferable  until  all  previous  calls  thereon  shall 
have  been  fully  paid  in ;  and  it  shall  not  be  lawful  for  any  such  company  to  use 
any  of  its  funds  in  the  purchase  of  any  stock  in  any  other  corporation  formed 
under  the  laws  of  this  state,  or  to  hold  the  same,  unless  the  same  shall  have  been 
bona  fide  pledged,  hypothecated  or  transferred  to  such  company  by  way  of  secu- 
rity for,  or  in  satisfaction  or  part  satisfaction  of  a  debt  or  of  debts  previously 
contracted  in  the  course  of  the  transaction  of  the  business  of  such  company,  or 
unless  the  same  shall  be  purchased  by  such  company  at  sales  upon  judgments, 
orders  or  decrees  which  shall  be  obtained  for  such  debts,  or  in  the  course  of  the 
prosecution  thereof. 

27.  Sec.  9.  The  copy  of  any  certificate  of  incorporation  filed  in  pursuance  of 
this  act,  certified  by  the  county  clerk  in  whose  office  the  same  is  filed,  under  his 
official  seal,  to  be  a  true  copy  of  and  of  the  whole  of  such  certificate,  shall  be  re- 
ceived in  all  courts  and  places  as  presumptive  legal  evidence  of  the  matters  therein 
stated. 

28.  Sec.  10.  The  stockholders  of  such  company  shall  be  jointly,  severally  and 
individually  liable  to  the  creditors  of  such  company  to  an  amount  equal  to  the 
amount  of  stock  held  by  them  respectively,  for  all  debts  and  contracts  made  by 
such  company,  and  for  all  claims  and  demands  against  such  company,  until  the 
whole  amount  of  capital  stock  fixed  and  limited  by  such  company  shall  have  been 
paid  in,  and  a  certificate  thereof  shall  have  been  made  and  recorded  as  prescribed 
in  the  following  section ;  and  the  capital  stock  so  fixed  and  limited  shall  all  be 
paid  in,  at  least  one  half  thereof  within  one  year,  and  the  remainder  within  two 
years  from  the  incorporation  of  such  company,  or  such  company  shall  be  dis- 
solved. 

29.  Sec.  11.  The  president  and  a  majority  of  the  directors  of  such  company, 
within  thirty  days  after  payment  of  the  last  instalment  of  the  capital  stock  so 
fixed  and  limited  by  such  company,  shall  make  a  certificate  stating  the  amount 
of  the  capital  stock  of  such  company  so  fixed,  limited  and  paid  in,  which  certi- 
ficate shall  be  signed  and  sworn  to  by  the  president  and  a  majority  of  the  direc- 
tors of  such  company ;  and  they  shall  within  the  said  thirty  days  procure  the  same 
to  be  recorded  in  the  office  of  the  clerk  of  the  county  in  which  is  located  the 
principal  office  of  such  company. 

30.  Sec.  12.  No  stockholder  shall  in  any  case  be  personally  liable  for  the  pay- 
ment of  any  debt  contracted  by,  or  claim  or  demand  against  such  company,  unless 
an  action  for  the  collection  of  such  debt,  claim  or  demand  shall  be  brought  against 
such  company  within  two  years  after  the  same  shall  have  become  due  or  shall  have 
accrued ;  and  no  action  or  proceeding  shall  be  brought  or  maintained  against  any 
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stockholder  in  such  company  for  any  such  debt,  claim  or  demand,  until  an  execu- 
tion against  the  property  of  such  company  therefor  shall  have  been  returned 
unsatisfied  in  whole  or  in  part. 

31.  Sec.  13.  If  the  directors  of  any  such  company  shall  declare  and  pay  any 
dividend  when  such  company  is  insolvent,  or  any  dividend,  the  payment  of  which 
would  render  it  insolveut,  or  which  would  diminish  the  amount  of  its  capital  stock, 
they  shall  be  jointly  and  severally  liable  for  all  the  debts  of  such  company  then 
existing-,  and  for  all  claims  and  demands  against  such  company  then  existing,  and 
for  all  debts,  claims  and  demands  thereafter  contracted  or  incurred  while  they  shall 
respectively  continue  in  office  :  Provided,  that  if  any  of  the  directors  shall  object 
to  the  declaring  of  such  dividend,  or  to  the  payment  of  the  same,  and  shall  at  any 
time  before  the  time  fixed  for  the  payment  thereof,  or  within  thirty  days  after 
*such  dividend  is  declared,  file  a  certificate  of  his  or  their  objection  in  j-*co>t 
writing,  with  the  secretary  of  such  company,  if  there  be  such  an  officer,  ■- 

and  if  not,  then  with  the  president  thereof,  and  with  the  clerk  of  the  county  in 
which  the  principal  office  of  such  company  shall  be  situated,  the  director  or 
directors  so  objecting,  and  so  filing  such  objection,  shall  be  exempt  from  such 
liability. 

32.  Sec.  14.  If  any  certificate  made  in  pursuance  of  the  provisions  of  this 
act  shall  be  false  in  any  material  representation,  all  the  officers  who  shall  have 
signed  the  same  shall  be  jointly  and  severally  liable  for  all  the  debts  and  liabili- 
ties of  the  company  contracted  or  incurred  while  they  are  stockholders  or  officers 
thereof. 

33.  Sec.  15.  No  person  holding  stock  in  any  such  company  as  executor,  ad- 
ministrator, guardian  or  trustee,  and  no  person  holding  such  stock  as  collateral 
security,  shall  be  personally  subject  to  any  liability  as  stockholder  of  such  com- 
pany, but  the  person  pledging  such  stock  shall  be  considered  as  holding  the 
same,  and  shall  be  liable  as  a  stockholder  accordingly,  and  the  estate  and  funds 
in  the  hands  of  such  executor,  administrator,  guardian  or  trustee,  shall  be  liable 
in  like  manner  aud  to  the  same  extent  as  the  testator  or  intestate,  or  the  ward 
or  person  interested  in  such  trust  fund  would  have  been,  if  he  had  been  living 
and  competent  to  act  and  hold  the  same  stock  in  his  own  name. 

34.  Sec.  16.  The  stockholders  of  such  company  shall  be  jointly,  severally 
and  individually  liable  for  all  debts  that  may  be  due  and  owing  to  all  the  laborers 
and  mechanics  of  such  company  for  services  performed  for  such  company ;  which 
debts  so  due  shall  be  paid  out  of  the  first  assets  realized  from  said  company  or 
said  stockholders;  but  no  action  or  proceeding  shall  be  brought  or  maintained 
against  any  stockholder  for  any  such  debt  until  an  execution  against  the  pro- 
perty of  such  company  shall  have  been  returned  unsatisfied  in  whole  or  in  part. 

35.  Sec.  17.  Any  company  which  maybe  formed  under  this  act  may  increase 
or  diminish  its  capital  stock,  by  complying  with  the  provisions  of  this  act,  but 
such  increase  shall  not  be  to  a  sum  more  than  the  larger  sum  specified  in  the 
first  section,  and  such  diminution  shall  not  be  to  a  sum  less  than  the  smaller 
sum  specified  in  said  first  section;  before  such  company  shall  be  entitled  to 
diminish  the  amount  of  its  capital  stock,  if  the  amount  of  its  debts  and  liabilities 
shall  exceed  the  amount  of  capital  stock  to  which  it  is  proposed  to  be  reduced, 
such  amounts  of  debts  and  liabilities  shall  be  satisfied  and  reduced  so  as  not  to 
exceed  such  diminished  amount  of  such  capital  stock. 

36.  Sec.  18.  Whenever  any  such  company  shall  desire  to  call  a  meeting  for 
the  purpose  of  increasing  or  diminishing  the  amount  of  its  capital  stock,  it  shall 
be  the  duty  of  the  directors  to  publish  a  notice  signed  by  at  least  a  majority  of 
them,  at  least  six  successive  weeks,  as  is  prescribed  in  section  three,  previous  to 
the  day  fixed  upon  for  holding  such  meeting,  specifying  the  object  of  such  meet- 
ing, the  time  and  place  when  and  where  such  meeting  shall  be  held,  and  the 
amount  to  which  it  shall  be  proposed  to  increase  or  diminish  the  capital  stock; 
a  vote  of  at  least  two-thirds  of  all  the  shares  of  stock  shall  be  necessary  to  an 
increase  or  diminution  of  the  amount  of  the  capital  stock. 

36 
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31.  Sec.  19.  If  at  any  time  and  place  specified  in  the  notice  provided  for  in 
the  last  preceding  section,  stockholders  shall  appear  in  person  or  by  proxy,  in 
numbers  representing  not  less  than  two-thirds  of  all  the  shares  of  the  stock  of 
the  company,  they  shall  organize  by  choosing  one  of  the  directors  chairman  of 
the  meeting,  and  also  a  suitable  person  for  secretary,  and  proceed  to  a  vote  of 
those  present,  in  person  or  by  proxy,  and  if  on  canvassing  the  votes  it  shall 
appear  that  a  sufficient  number  of  votes  has  been  given  in  favor  of  increasing  or 
diminishing  the  amount  of  capital,  a  certificate  of  the  proceeding,  showing  a 
compliance  with  the  provisions  of  this  act,  the  amount  of  capital  actually  paid 
in,  the  whole  amount  of  debts  and  liabilities  of  the  company,  and  the  amount  to 
which  the  capital  stock  shall  be  increased  or  diminished,  shall  be  made  out, 
signed,  verified  by  the  affidavit  of  the  chairman,  and  be  countersigned  by  the 
secretary,  and  such  certificate  shall  be  acknowledged  by  the  chairman  and  filed 
as  required  by  the  first  section  of  this  act;  and  when  so  filed,  the  capital  stock 
of  such  company  shall  be  increased  or  diminished  to  the  amount  specified  in  such 
certificate. 

^rqo-i  *38.  Sec.  20.  It  shall  be  the  duty  of  the  directors  of  every  such  com- 
■*  pany  to  cause  a  book  to  be  kept  by  the  treasurer  or  secretary  thereof, 
containing  the  names  of  all  persons,  alphabetically  arranged,  who  are  or  shall 
within  six  years  have  been  stockholders  of  such  company,  and  showing  their 
places  of  residence,  the  number  of  shares  of  stock  held  by  them  respectively,  and 
the  time  when  they  respectively  became  owners  of  such  shares,  and  the  amount 
of  stock  actually  paid  in;  which  book  shall,  during  the  usual  business  hours  of 
the  day,  on  every  day  except  Sunday,  the  fourth  day  of  July,  the  twenty-fifth  day 
of  December  and  the  first  of  January,  be  open  for  the  inspection  of  stockholders 
and  creditors  of  the  company  and  their  personal  representatives,  at  the  princi- 
pal office  of  such  company;  and  any  and  every  such  stockholder,  creditor  or 
representative  shall  have  a  right  to  make  extracts  from  such  book;  and  no 
transfer  of  stock  shall  be  valid  for  any  purpose  whatever,  except  to  render  the 
person  to  whom  it  shall  be  transferred  liable  for  the  debts  and  liabilities  of  the 
company,  according  to  the  provisions  of  this  act,  until  it  shall  have  been  entered 
therein  as  required  by  this  section,  by  an  entry  showing  to  and  from  whom  trans- 
ferred ;  such  books  shall  be  presumptive  evidence  of  the  matters  therein  stated 
in  favor  of  the  plaintiff,  in  any  action  or  proceeding  against  such  company  or 
against  any  one  or  more  stockholders;  every  officer  or  agent  of  such  company 
whose  duty  it  shall  be  to  keep  such  book,  who  shall  neglect  any  proper  entry 
in  such  book,  or  shall  refuse  or  neglect  to  exhibit  the  same  or  allow  the  same  to 
be  inspected  or  extracts  to  be  taken  therefrom,  as  provided  by  this  section,  shall 
be  deemed  guilty  of  a  misdemeanor,  and  the  company  shall  forfeit  and  pay  to 
the  party  injured  a  penalty  of  fifty  dollars  for  every  such  neglect  or  refusal,  and 
all  damages  resulting  therefrom;  and  every  company  that  shall  neglect  to  keep 
such  book  open  for  inspection  as  aforesaid,  shall  forfeit  and  pay  the  sum  of  fifty 
dollars  for  every  day  it  shall  so  neglect,  to  be  sued  for  and  recovered  in  the  name 
of  the  collector  of  the  county  in  which  the  principal  office  for  the  transaction  of 
the  business  of  such  company  shall  be  located,  and  when  so  recovered,  the 
amount  shall  be  paid  into  the  treasury  of  such  county  for  the  use  thereof. 
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Affirmation,  instead  of  oath  26-28 

Allegiance,  form  of  oath  of,  1 

who  required  to  take  it.  2,  19 

courts,  &c,  when  to  administer,  16,  17 

Attorney  and  counsellor's  oath,  6 

Chancellor,  oath  of,  4,  10 

Clerk,  oath  of,  5,  14 

to  swear,  judges,  justices,  sheriff, 

and  coroners,  11 

to  enrol  their  names,  12 

if  absent,  judge  to  act,  18 

penalty  for  neglect,  15 

— —  may  administer,  82 
Commissioner,  also,  32 
Errors,  court  of,  oath  of  members,  4 
by  whom  administered,  9 


Declaration,  instead  of  oath, 
False  oaths,  &c,  perjury, 
Form,  by  uplifting  the  hand, 
Governor,  oath  of, 

by  whom  administered. 

Judges  of  supreme  court,  oath  of, 

who  is  to  swear  them, 

Judges  of  common  pleas,  oath  of, 
Justices  of  the  peace, 

how  soon  to  take  the  oath, 

Official  oath,  where  no  form  prescribed, 
Officers  elected  by  joint  meeting,  how 

soon  to  take  oath. 
Perjury  on  affirmations,  &c, 
Sheriff  and  coroners  to  be  sworn  by  clerk,  11 
Surrogate  may  administer,  32 


20,  28 
80,  31 

22,  20 


[See  Conveyances.'] 
An  Act  prescribing  certain  oaths.     Revision — Approved  April  17,  1846.     (R.  S.  8G6.) 

1.  Every  person,  who  is  or  shall  be  required  by  law  to  give  assurance  of 
fidelity  and  attachment  to  the  government  of  this  state,  shall  take  the  following 
oath: 

I, do  sincerely  profess  and  swear,  that  I  do  and  will  bear  true  faith 

and  allegiance  to  the  government  established  in  this  state,  under  the  authority 
of  the  people.     So  help  me  God. 

2.  The  governor  for  the  time  being  of  this  state,  and  every  person  who  shall 
be  appointed  or  elected  to  any  office,  legislative,  executive,  or  judicial,  under 
the  authority  of  this  state,  or  to'  any  office  in  the  militia  thereof,  and  every 
counsellor,  ^solicitor,  and  attorney  at  law,  shall,  before  he  enters  upon  rr„q 
the  execution  of  his  trust,  office,  or  duty,  take  and  subscribe  the  fore-  *• 
going  oath  of  allegiance. 

3.  Every  person  who  shall  be  elected  governor  of  this  state,  or  who  shall  at 
any  time  administer  the  government  thereof,  shall,  before  he  enters  upon  the 
execution  of  his  said  office,  take  and  subscribe  the  following  oath,  to  wit: 

I,  elected  governor  of  the  state  of  New  Jersey,  do  solemnly  promise 

and  swear,  that  I  will  diligently,  faithfully,  and  to  the  best  of  my  knowledge, 
execute  the  said  office  in  conformity  with  the  powers  delegated  to  me;  and  that 
I  will,  to  the  utmost  of  my  skill  and  ability,  promote  the  peace  and  prosperity, 
and  maintain  the  lawful  rights  of  the  said  state.     So  help  me  God. 

4.  The  members  of  the  court  of  errors  and  appeals  in  the  last  resort  in  all 
causes,  the  chancellor,  the.  judges  of  the  supreme  court,  and  the  judges  of  the 
inferior  court  of  common  pleas,  and  orphans' court,  shall,  before  they  enter  upon 
the  execution  of  their  respective  offices,  take  and  subscribe  the  following  oath, 
to  wit: 

I, do  solemnly  promise  and  swear  that  I  will  administer  justice  with- 
out respect  to  persons,  aud  faithfully  and  impartially  perform  all  the  duties 
incumbent  on  me  as according  to  the  best  of  my  abilities  and  under- 
standing, agreeably  to  the  constitution  and  laws  of  the  state  of  New  Jersey.  So 
help  me  God. 

5.  Every  person  who  shall  be  chosen  or  appointed  to  the  office  of  register  or 
clerk  of  any  judicial  court  of  this  state  shall,  before  he  enters  upon  the  execution 
of  his  office,  take  and  subscribe  the  following  oath,  to  wit: 

I, being  appointed  register  (or  clerk,  as  the  case  may  be),  of  the 

do  solemnly  promise  and  swear  that  I  will  truly  and  faithfully  enter  and  record 
all  the  orders,  decrees,  judgments,  and  proceedings  of  the  said  court;  that  I  will 
justly  and  honestly  keep  the  records,  parchments,  papers,  writings,  and  books  to 
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me  committed,  and  to  be  committed,  by  virtue  of  my  said  office;  and  that  I  will 
faithfully  and  impartially  perform  all  the  duties  of  the  said  office,  according  to 
the  best  of  my  abilities  and  understanding.     So  help  me  God. 

6.  Every  counsellor,  solicitor,  or  attorney  at  law,  shall,  before  he  be  permitted 
to  practise  in  any  court  of  this  state,  take  and  subscribe  in  open  court  the  follow- 
ing oath,  to  wit: 

I, do  solemnly  promise  and  swear,  that  I  will  faithfully  and  honestly 

demean  myself  in  the  practice  of  an  attorney  (or  of  a  counsellor  or  solicitor,  as 
the  case  may  be),  and  will  execute  my  office  according  to  the  best  of  my  abilities 
and  understanding.     So  help  me  God. 

7.  Where  the  form  of  an  official  oath  is  not  or  shall  not  be  specially  prescribed, 
then  one  shall  be  taken  in  the  following  words,  to  wit: 

I, do  solemnly  promise  and  swear,  that  I  will  faithfully,  impartially, 

and  justly  perform  all  the  duties  of  the  office  of according  to  the  best  of 

my  abilities  and  understanding.     So  help  me  God. 

8.  Any  member  of  the  Senate  shall  be  and  hereby  is  authorized  to  administer 
the  oaths  of  office  and  allegiance  to  the  person  who  shall  be  elected  governor  of 
this  state ;  which  oaths  shall  be  administered  in  Senate,  if  the  legislature  be  in 
session. 

9.  Any  member  of  the  Senate  or  of  the  General  Assembly  shall  be  and  hereby 
is  empowered  to  administer  the  oath  of  allegiance  to  his  fellow  members  of  the 
same  house. 

10.  The  supreme  court  and  each  judge  thereof  shall  be  and  hereby  is  author- 
ized to  administer  the  oath  of  office  and  of  allegiance  to  any  person  who  shall  be 
appointed  to  the  office  of  chancellor,  or  secretary,  or  attorney-general  of  the  state, 
or  judge  or  clerk  of  the  said  supreme  court. 

11.  It  shall  be  the  duty  of  the  clerk,  for  the  time  being,  of  the  inferior  court 
of  common  pleas  of  each  county  in  this  state,  and  of  none  other,  to  administer  the 
oaths  of  office  and  allegiance  to  every  person  who  shall  be  chosen  or  appointed 
a  judge  of  the  said  court,  or  elected  a  justice  of  the  peace,  sheritf,  or  coroner  in 
and  for  the  said  county. 

12.  It  shall  be  the  duty  of  the  said  clerk  to  enrol  the  name  of  every  person  to 
*F>4nl  *wnom  ne  shall  administer  the  said  oaths,  together  with  the  time  of  ad- 

J  ministering  the  same,  on  paper  or  parchment,  to  be  by  him  for  that  pur- 
pose kept  and  filed  in  his  office,  and  to  transmit,  within  twenty  days  after  admin- 
istering said  oath,  the  name  of  such  person  so  sworn  in,  and  the  time  when,  to 
the  secretary  of  state,  to  be  by  him  filed  in  his  office. 

13.  If  the  clerk  of  the  court  of  common  pleas  be  absent,  removed  or  dead, 
then  it  shall  and  may  be  lawful  for  any  judge  of  the  said  court  to  administer  the 
oaths  of  office  and  allegiance  to  the  persons,  or  any  of  them,  required  to  take  the 
same  in  and  by  the  eleventh  section  of  this  act;  and  the  said  judge  shall  report 
the  name  of  the  person  to  whom  the  said  oaths  were  administered,  and  the  date 
thereof,  to  the  said  clerk  or  his  successor,  who  shall  enrol  the  same  and  transmit 
a  copy  of  such  enrolment  to  the  secretary  of  state,  as  is  directed  by  the  section 
next  preceding. 

14.  Any  judge  of  the  inferior  court  of  common  pleas  shall  be  and  hereby  is 
authorized  to  administer  the  oaths  of  office  and  allegiance  to  the  person  who 
shall  be  elected  or  appointed  clerk  of  the  said  court;  and  it  shall  thereupon  be 
the  duty  of  the  said  clerk  to  enrol  his  own  name  and  the  time  of  his  being  sworn 
into  office,  and  transmit,  as  aforesaid,  a  copy  of  such  enrolment  to  the  secretary 
of  state,  for  the  purpose  above  mentioned. 

15.  If  the  clerk  of  any  inferior  court  of  common  pleas  shall  neglect  or  refuse 
to  perform,  in  due  time,  any  service  or  duty  enjoined  on  him  by  this  act,  he  shall, 
for  every  such  offence,  forfeit  thirty  dollars,  to  be  recovered  by  action  of  debt, 
with  costs,  by  any  person  who  will  sue  for  the  same. 

16.  It  shall  be  the  duty  of  any  court  of  judicature  of  this  state,  to  administer 
the  oath  of  allegiance  to  such  person  as  shall  be  by  law  required  to  take  the  same 
in  the  said  court. 
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17.  It  shall  be  lawful  for  every  court,  body  corporate,  judge,  justice  of  the 
peace  or  other  person  or  persons,  before  whom  it  is  or  shall  be  incumbent  for 
any  person,  who  shall  be  elected  or  appointed  to  office,  to  take  his  official  oath, 
to  administer  at  the  same  time  the  oath  of  allegiance  to  such  person,  if  he  is  or 
shall  be  by  law  required  to  take  the  same. 

18.  Where  the  oath  of  allegiance  is  or  shall  be  required  by  law,  without  any 
official  or  other  oath,  then  it  shall  be  lawful  for  any  judge  of  the  inferior  court  of 
common  pleas,  or  any  justice  of  the  peace,  in  and  for  his  proper  county,  to  ad- 
minister the  same,  unless  it  is  or  shall  be  otherwise  directed  by  this  or  any  other 
act:  And  further,  the  said  judge  and  justice  are  hereby  respectively  empowered 
and  required  to  administer  the  oath  of  allegiance  to  any  person  who  shall  apply 
to  take  the  same. 

19.  If  any  grand  or  petit  juror,  who  hath  not  already  taken  and  subscribed  the 
oath  of  allegiance  to  this  state,  shall  refuse,  if  required  by  the  court,  to  take  and 
subscribe  the  oath  of  allegiance  prescribed  by  this  act,  in  any  court  to  which  he 
shall  be  summoned,  he  shall,  for  every  such  offence,  be  fined  by  the  said  court  in 
any  sum  not  less  than  eight,  nor  more  than  thirty  dollars;  and  the  clerk  of  the 
said  court  shall  deliver  a  certified  list  of  the  name  of  the  juror  and  the  fine 
awarded,  to  the  sheriff  of  the  county,  who  shall  thereupon  levy  and  make  the 
same,  by  distress  and  sale  of  such  juror's  goods,  with  costs. 

20.  If  any  person  who  shall  be  elected  to  any  office  by  the  Senate  and  Assem- 
bly in  joint  meeting,  shall  neglect  or  refuse  to  qualify  into  such  office,  for  and 
during  the  space  of  two  months  after  being  informed  of  his  election  by  any  mem- 
ber of  the  Senate  or  Assembly  for  the  county  in  which  he  resides,  or  by  the  clerk 
of  the  court  of  common  pleas  of  such  county,  his  said  election  shall  thenceforth 
be  void. 

21.  If  any  justice  of  the  peace,  elected  or  to  be  elected  under  the  present  con- 
stitution, shall  neglect  or  refuse  to  qualify  into  office  for  the  period  of  two 
months  after  the  date  of  his  commission,  his  said  election  shall  thenceforth  be 
void. 

22.  Every  person  who  shall  be  permitted  or  required  to  take  an  oath  in  any 
case,  where  by  law  an  oath  is  allowed  or  required,  may  take  the  same  with  the 
ceremony  of  lifting  up  the  hand  and  swearing  by  the  ever  living  God,  instead  of 
that  of  *touching  and  kissing  the  book  of  the  gospels;  and  every  person  r*,- ,i 
who  is  or  shall  be  empowered  and  required  to  tender  and  administer  an  L 
oath  in  the  usual  form,  shall  be  and  hereby  is  empowered  and  required,  on  request 
of  the  party  to  be  sworn,  to  administer  the  same  in  the  manner  hereinbefore  pre- 
scribed. 

23.  An  oath,  which  shall  be  administered  and  taken  agreeably  to  the  mode 
prescribed  in  the  preceding  section  of  this  act,  shall  be  as  good  and  effectual  as 
if  the  same  had  been  administered  and  taken  in  the  usual  form  of  laying  the  hand 
on  and  kissing  the  gospels. 

24.  In  all  cases  where,  by  any  act  of  the  legislature  now  in  force  or  hereafter 
to  be  made,  an  oath  is  or  shall  be  allowed  and  required,  the  same  shall,  on  the 
request  of  the  party  to  be  sworn,  be  taken  with  the  ceremony  of  holding  up  the 
hand  and  swearing  by  the  ever  living  God,  instead  of  that  of  touching  and  kiss- 
ing the  book  of  the  gospels,  although  no  provision  for  that  purpose  is  or  shall 
be  made  in  such  act. 

25.  If  the  person  who  shall  take  such  oath  and  swear  as  aforesaid,  with  the 
uplifted  hand  and  by  the  ever  living  God,  shall  falsely,  wilfully,  and  corruptly 
swear  or  depose  any  matter  or  thing  which,  if  the  same  had  been  sworn  or 
deposed  in  the  usual  form,  would  have  amounted  to  wilful  and  corrupt  perjury, 
then  such  person,  so  offending,  shall  be  deemed  and  adjudged  to  be  guilty  of 
wilful  and  corrupt  perjury,  and,  on  conviction  thereof,  shall  be  punished  accord- 
ingly. 

26.  Every  person  who  shall  be  permitted  or  required  to  take  an  oath  in  any 
case,  where  by  law  an  oath  is  allowed  or  required,  and  who  shall  allege  that  he 
or  she  is  conscientiously  scrupulous  of  taking  an  oath,  shall,  instead  of  the  form 
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of  an  oath,  be  permitted  to  make  his  or  her  solemn  affirmation  or  declaration ; 
and  if  such  person  shall  choose  to  affirm,  it  shall  be  in  the  words  following,  to 
wit: 

I, do  solemnly,  sincerely,  and  truly  declare  and  affirm  : 

But  if  such  person  shall  choose  to  declare,  it  shall  be  in  the  words  following, 
to  wit : 

I,  do  declare,  in  the  presence  of  Almighty  God,  the  witness  of  the 

truth  of  what  I  say  : 

Either  of  which  forms  shall  be  as  good  and  effectual  in  law  as  an  oath  taken 
in  the  usual  form,  in  which  affirmation  or  declaration,  the  words  "  So  help  me 
God,"  at  the  close  of  the  usual  oath,  shall  be  omitted. 

27.  Every  person  who  is  or  shall  be  empowered  and  required  to  tender  and 
administer  an  oath  in  the  usual  form,  shall  be  and  hereby  is  empowered  and 
required  to  tender  and  administer  the  affirmation  or  declaration  aforesaid,  when 
requested  to  that  purpose  by  any  such  scrupulous  person  as  aforesaid. 

28.  In  all  cases  where,  by  an  act  of  the  legislature  of  this  state  now  in  force, 
or  hereafter  to  be  made,  an  oath  is  or  shall  be  allowed  or  required,  the  affirma- 
tion or  declaration,  in  the  form  above  prescribed,  of  any  such  scrupulous  person 
as  aforesaid,  shall  be  allowed  and  taken  instead  of  an  oath  in  the  usual  form, 
although  no  provision  for  that  purpose  is  or  shall  be  made  in  such  act. 

29.  If  any  person,  who  shall  make  such  affirmation  or  declaration,  shall  falsely, 
wilfully,  and  corruptly  affirm  or  declare  any  matter  or  thing  which,  if  the  same 
had  been  sworn  or  deposed  in  the  usual  form,  would  have  amounted  to  wilful 
and  corrupt  perjury,  then  such  person,  so  offending,  shall  be  deemed  and  adjudged 
to  be  guilty  of  wilful  and  corrupt  perjury,  and,  on  being  convicted  thereof,  shall 
be  punished  accordingly. 

An  Act  relative  to  oaths  and  affidavits.     Passed  February  14,  1839.     (R.  S.  871.) 

30.  Sec.  1.  All  oaths,  affirmations,  and  affidavits  required  to  be  made  or 
taken,  by  any  statute  of  this  state,  or  necessary  or  proper  to  be  made,  taken,  or 
used  in  any  court  of  this  state,  or  for  any  lawful  purpose  whatever,  shall  and  may 
be  made  and  taken  by  and  before  the  chancellor,  or  any  judge  of  a  court  of  record 
of  this  state,  or  any  master  in  chancery,  or  any  justice  of  the  peace  of  this  state, 
or  any  mayor,  recorder,  or  alderman  of  any  city  or  borough  of  this  state,  or  any 
commissioner  for  taking  bail  and  affidavits  in  the  supreme  court  of  this  state : 
Provided,  that  nothing  herein  contained  shall  apply  to  the  official  oath  or  affir- 
mation required  to  be  made  or  taken  by  any  of  the  officers  of  this  state,  nor  to  any 

^  oath,  ^affirmation,  or  affidavit  required  to  be  made  and  taken  in  open 
0     J  court,  nor  to  cases  where  it  shall  be  necessary  for  the  party  making  or 
procuring  such  oath,  affirmation,  or  affidavit,  to  give  notice  to  any  person  inte- 
rested, of  the  taking  of  such  oath,  affidavit,  or  affirmation. 

31.  Sec.  2.  If  any  person  shall  wilfully  and  corruptly  swear  or  affirm  falsely, 
in  or  by  any  oath,  affirmation,  or  affidavit  made  or  taken  in  pursuance  of  this  act, 
such  person  shall  be  deemed  guilty  of  perjury,  and  punished  accordingly. 

An  Act  relating  to  the  powers  of  commissioners  of  deeds  and  the  clerks  and  surrogates  of 
counties.     Approved  March  10,  1S.")7.      (Pam.  !'■>.  i 

32.  Sec.  1.  All  commissioners  of  deeds,  and  also  the  clerks  and  surrogates 
of  the  respective  counties  of  this  state,  may  administer  oaths  or  affirmations  to 
all  persons  wishing  to  take  such  oaths  or  affirmations  before  them,  the  same  as 
justices  of  the  peace  are  now  authorized  by  law  to  do,  and  that  such  commis- 
sioners, clerks  and  surrogates  shall  receive  for  all  such  services  the  same  fees  as 
justices  of  the  peace  in  this  state  are  now  entitled  to  :  Provided  however,  that 
none  of  the  said  officers  shall  have  power  to  administer  any  official  oath  which 
they  are  not  now  authorized  to  do,  or  to  administer  any  oaths  or  atfidavits  which 
are  required  to  be  made  or  taken  on  notice.  (Extended  by  act  of  1858,  Pam. 
218,  to  the  clerks  of  all  the  courts  of  record  of  this  state.) 
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33.  Sec.  2.  All  such  oaths,  affirmations  or  depositions  so  taken  before  any 
officer,  shall  be  deemed  as  valid  as  those  taken  before  any  court  in  this  state. 

34.  Sec.  3.  If  any  person  shall  wilfully  and  corruptly  swear  or  affirm  falsely, 
in  or  by  any  oath,  affirmation  or  affidavit  made  or  taken  in  pursuance  of  this 
act,  such  person  shall  be  deemed  guilty  of  perjury,  and  punished  accordingly. 

35.  By  act  of  I860  commissioners  out  of  the  state  are  authorized  to  admin- 
ister oaths  in  certain  cases.     (See  Conveyances,  59.) 


NOTE. 


Every  witness,  or  other  person,  who  does  not  allege  himself  to  he  conscientiously  scrupu- 
lous of  taking  an  oath,  must  be  sworn  and  not  affirmed.      1  Ilarr.  1217. 
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Assignment,  of  hills  and  bonds  may  be 
made, 

Bonds  for  performance  of  covenants,  as- 
signment of  breaches  on, 

in    case   of  judgment,   by   default, 

&c, 

payment  of  damages,  and  judgment 

to  remain  as  security  for  further 
breaches, 

for  payment,  of  money,  if  money 

was  paid  after  the  day,  it  may 
be  pleaded, 


Bonds,  defendant  may  bring  the  money 

into  court, 
how  judgment  to  be  entered    (see 

Set-off,  3). 
Joint  debtors,  liable  separately, 
representatives  bound    to  pay,  as 

if  they  were  bound  severally, 
Payment,  may  be  pleaded  to  action  on 

a  single  bill  or  judgment, 

on  bond  with  penalty, 

Seal,  any  instrument    for  the  payment 
of  money,  may  be  sealed  with  a  scroll, 


10 


[See  Bonds  and  Warrants.     Set-off. ~\ 

An  Act  concerning  obligations,  and  to  enable  mutual  dealers  to  discount.    Passed  the  1st  of 
November,  1797.     (R.  S.  801.) 

1.  Any  instrument  for  the  payment  of  money,  to  which  the  person  making  the 
same  shall  affix  a  scroll,  or  ink,  or  other  device,  by  way  of  seal,  shall  be  taken 
and  adjudged  to  be  of  the  same  force  and  obligation,  as  if  it  were  actually  sealed 
with  wax. 

2.  Assignments  of  bills,  bonds  and  other  writings  obligatory,  for  the  payment 
of  money,  shall  be  good  and  effectual  in  law;  and  an  assignee  of  any  such  may 
thereupon  maintain  an  action  of  debt  in  his  own  name,  but  shall  allow  all  just 
set-offs  or  discounts,  not  only  against  himself,  but  against  the  assignor,  before 
notice  of  such  assignment  shall  have  been  given  to  the  defendant. 

3.  All  persons,  who  now  are,  or  hereafter  shall  be  jointly  indebted  to  any 
other  person  or  persons,  for  or  upon  any  joint  contract,  obligation,  matter  or 
thing,  for  which  a  remedy  could  or  might  be  had  at  law  against  such  debtors,  in 
case  all  were  or  could  be  taken  by  process  issued  out  of  any  court  of  this  state, 
shall  be  answerable  to  their  creditors  separately  for  such  debts  ;  that  is  to  say, 
such  creditor  or  creditors  may  issue  process  against  such  joint  debtors ;  and  in 
case  any  of  such  joint  debtors  shall  be  taken  and  brought  into  court,  by  virtue 
of  such  process,  such  of  them  so  taken  and  brought  into  court  shall  answer  to  the 
plaintiff  or  plaintiffs,  and  if  judgment  shall  pass  for  the  plaintiff  or  plaintiffs,  he, 
she  or  they  shall  have  his,  her  or  their  judgment  and  execution  against  such  of 
them  so  brought  into  court,  and  against  the  other  joint  debtor  or  debtors  named 
in  the  process,  in  the  same  manner,  as  if  they  had  been  all  taken  and  brought 
into  court  by  virtue  of  the  said  process. 

4.  The  representatives  of  one  jointly  bound  with  another  for 'the  payment  of  a 
debt,  or  for  performance  or  forbearance  of  any  act,  or  for  any  other  thing,  and 
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dying  in  the  lifetime  of  the  latter,  may  be  charged,  by  virtue  of  such  obligation, 
£.     -,  *in  the  same  manner  as  such  representatives  might  have  been  charged,  if 
J  the  obligators  had  been  bound  severally  as  well  as  jointly. 

5.  In  every  action  upon  any  bond,  or  for  any  penal  sum,  for  non-performance 
of  covenants,  or  agreements  contained  in  any  indenture,  deed  or  writing,  or  upon 
any  bond  with  condition,  other  than  for  the  payment  of  money,  the  plaintiff 
may  assign  as  many  breaches  as  he  shall  think  fit ;  and  the  jury,  upon  trial  of 
such  action,  shall  assess  damages  for  such  of  the  said  breaches  as  the  plaintiff 
shall  prove  to  have  been  broken,  and  on  verdict  therefor,  the  like  judgment  shall 
be  entered,  as  heretofore  hath  been  usually  entered  in  such  action. 

6.  Where  judgment  on  demurrer,  or  by  confession,  or  default,  shall  be  given 
for  the  plaintiff  in  such  action,  he  may  assign  as  many  breaches  of  the  cove- 
nants, agreements,  or  conditions  aforesaid,  as  he  shall  think  fit;  upon  which  a 
jury  shall  be  summoned  to  inquire  of  the  truth  of  such  breaches,  and  to  assess 
the  damages,  that  the  plaintiff  shall  have  sustained  thereby. 

1.  If  the  defendant,  after  such  judgment  entered,  and  before  execution  exe- 
cuted, shall  pay  into  the  court,  where  the  action  is  or  shall  be  brought,  to  the 
use  of  the  plaintiff,  or  his  executors,  or  administrators,  such  damages,  so 
assessed  by  reason  of  all  or  any  of  the  breaches  of  such  covenants,  agreements, 
or  conditions,  together  with  costs  of  suit,  a  stay  of  execution  of  the  judgment 
shall  be  entered  on  record  ;  and  if  by  reason  of  any  execution  executed,  the 
plaintiff  or  his  executors  or  administrators,  shall  be  fully  paid  or  satisfied  all 
such  damages  so  assessed,  with  costs  of  suit,  and  the  legal  charges  for  executing 
the  said  execution,  the  body,  lands,  and  goods  and  chattels  of  the  said  defendant 
shall  be  thereupon  forthwith  discharged  from  the  said  execution,  which  shall 
likewise  be  entered  on  record  :  but  in  every  such  case,  the  said  judgment  shall, 
notwithstanding,  remain  as  a  security  to  the  plaintiff,  his  executors  and  admin- 
istrators, for  any  other  breaches,  which  may  afterwards  happen  of  such  cove- 
nants, agreements  or  conditions  ;  upon  which  the  plaintiff,  or  his  executors,  or 
administrators,  may  have  a  scire  facias  against  the  defendant,  his  heirs,  devisees, 
terretenants,  executors  or  administrators,  assigning  other  breaches,  to  summon 
him  or  them  respectively  to  show  cause,  why  execution  should  not  be  had  or 
awarded  on  the  said  judgment ;  and  thereupon  damages  shall  be  assessed  as 
aforesaid,  and  execution  issued  accordingly ;  and  upon  payment  or  satisfaction, 
in  manner  aforesaid,  of  such  future  damages,  costs  and  charges  as  aforesaid,  all 
further  proceedings  on  the  said  judgment  shall  be  stayed,  and  so  on  as  often  as 
the  same  shall  happen  ;  and  the  defendant,  his  body,  lands,  goods  and  chattels, 
shall  be  discharged  from  the  said  execution. 

8.  In  any  action  of  debt  on  single  bill,  or  action  of  debt,  or  scire  facias  on  a 
judgment,  if  the  defendant  hath  paid  the  money  due  on  such  bill  or  judgment, 
such  payment  may  be  pleaded  in  bar. 

9.  In  any  action  of  debt  on  a  bond,  which  hath  a  condition  or  defeasance  to 
make  void  the  same  on  payment  of  a  less  sum,  at  a  day  or  place  certain,  if  the 
obligor,  his  heirs,  executors,  or  administrators,  have,  before  the  action  brought, 
paid  to  the  obligee,  his  executors,  or  administrators,  the  principal  and  interest 
due  by  the  condition  or  defeasance  of  such  bond,  though  such  payment  was  not 
made  strictly  according  to  the  condition  or  defeasance,  yet  it  may  be  pleaded  in 
bar,  and  shall  be  as  effectual  a  bar  of  such  action,  as  if  the  money  had  been 
paid  at  the  day  and  place,  according  to  the  condition  or  defeasance,  and  had 
been  so  pleaded. 

10.  If  at  any  time  pending  an  action  on  any  such  bond,  with  a  penalty,  the 
defendant  shall  bring  into  the  court,  where  the  action  shall  be  depending,  all  the 
principal  money  and  interest  due  on  such  bond,  and  all  such  costs  as  have  been 
expended  in  any  suit  or  suits  in  law  or  equity  upon  the  said  bond,  the  said 
money,  so  brought  in,  shall  be  deemed  and  taken  to  be  in  full  payment  and  satis- 
faction of  such  bond  ;  and  the  court  shall  give  judgment  to  discharge  the 
defendant  from  the  same  accordingly. 

For  the  other  sections  of  this  act,  see  Set-off. 
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Nothing  but  wax  or  wafer  will  be  a  good  seal  to  a  deed,  indenture,  lease,  covenant,  or  any 
other  instrument  except  one  for  Hie  payment  of  money  (as  a  bond  or  sealed  bill).  1  Hal. 
175.     6  Hal.  174.     Butqnare?     1  II.  C.  II.  52. 

Bonds  and  sealed  hills  may  be  assigned  under  the  above  statute,  and  an  action  be  brought 
thereon  in  the  name  of  the  assignee,  although  they  may  not  be  in  terms  payable  to  assigns. 
2  South    573      2  Hal.  90.     See  2  South    861. 

The  plaintiff  need  not  style  himself  assignee  in  the  summons;  but  in  his  state  of  demand 
he  must  set  forth  the  assignment  and  must  prove  it  on  the  trial.     Penn.  649,  670,  712. 

Only  obligations  for  the  payment  of  money  are  assignable,  so  that  the  assignee  can  re- 
cover thereon  in  his  own  name.  A  covenant  to  deliver  b  ards  is  not.  Penn.  142.  Nor  is 
a  book  account.     Penn.  463.     Nor  a, judgment  and  execution.     Penn.  844. 

The  rights  of  an  assignee  of  an  instrument  not  strictly  assignable,  will  be  protected  by  the 
court;  a  payment  to  the  assignor  after  notice  of  the  assignment  would  not  be  good;  the 
assignee  may  use  the  assignor's  name  to  collect  the  demand    &c.     2  Gr.  509. 

If  a  bond  or  sealed  bill  is  assigned  without  any  guarantee  of  the  payment,  the  assignee 
takes  it  at  his  own  risk;  the  assignor  is  only  responsible  that  the  amount  is  actually  due. 
Penn.  20,  158,  430. 

If  the  assignor  adds  to  his  assignment,  "and  guarantee  the  payment,"  the  guarantee  is 
coextensive  with  the  instrument,  and  the  assignor  becomes  surety  that  the  money  will  be 
paid.  The  holder  of  the  instrument  is  not  obliged  in  such  a  case  to  use  any  diligence  to 
obtain  the  money,  in  order  to  render  the  assignor  liable.     1  South.  178.     2  Hal.  272. 

The  endorsing  of  a  bond  or  sealed  bill  in  blank,  will  not  authorize  the  assignee  to  write  a 
guarantee  over  the  same,  nor  can  an  assignment  be  in  any  wise  altered  without  the  consent 
of  the  assignor;  to  do  so  might  be  forgery.  2  South.  821.  Proof  of  the  defendant's  signa- 
ture to  an  assignment  is,  ordinarily,  evidence  of  the  assignment  as  it  stands.     2  Hal.  2i2. 

Where  a  note  contains  in  the  body  of  it  the  words  "witness  my  hand  and  seal,"  and  has 
a  nourish  or  scroll  under  the  name,  proof  of  the  handwriting  of  the  drawer  is  sufficient 
evidence  for  the  jury  to  presume  that  the  scroll  was  put  to  the  instrument  by  way  of  seal, 
and  that  it  was  sealed  and  delivered.     2  Hal.  272 

The  assignee  of  a  bond  or  sealed  bill  takes  it  subject  to  all  the  defence  and  equities  that 
exist,  and  fraud  may  be  set  up  against  him.     6  Hal.  110. 

One  of  two  joint  obligees  cannot  assign  a  bond;  if  one  dies,  the  action  must  be  in  the 
name  of  the  survivor,  but  the  proceeds  belong  to  the  survivor  and  the  representatives  of 
the  deceased.     1  Harr.  16. 

To  make  a  sealed  instrument  valid,  it  must  be  delivered  ;  but  any  acts  or  words  evincing 
an  intent,  to  deliver  at  the  time,  are  sufficient.  And  possession  of  the  instrument  is  ordi- 
narily presumptive  proof  of  a  delivery.     4  Hal.  153. 

Where  three  obligors  in  a  bond  bound  themselves  in  a  thousand  dollars  each,  held  that 
the  bond  was  a  several,  and  not  a  joint  bond.     Penn.  500.     See  5  Hal.  119. 

A  judgment  may  be  entered  for  the  default  of  paying  the  first  year's  interest,  on  a  bond 
payable  in  three  years,  with  interest  annually.     2  Hal.  165. 

When  a  bond  is  taken  under  a  statute,  it  ought  to  conform  in  substance  to  the  requisi- 
tions of  the  law,  and  if  it  goes  beyond  it,  it  is  void  so  far  as  it  exceeds  those  requisites, 
but  is  not  wholly  void.     2  Penn.  500.     3  Gr.  479.     See  7  Hal.  1. 

If  an  action  of  debt  is  brought  on  a  money  bond,  and  a  part  of  the  debt  has  been  paid, 
it  is  proper  for  the  jury  to  specify  by  their  verdict  the  exact,  balance  due  the  plaintiff, 
although  the  judgment  must  be  rendered  for  the  penalty.     5  Hal.  114. 

In  an  action  of  debt  on  a  bond  with  special  condition,  and  an  assignment  of  breaches, 
the  damages  laid  in  the  conclusion  of  the  declaration  are  merely  nominal,  and  the  jury  may 
exceed  that  amount.  Nil  debet  is  not  a  good  plea,  where  the  condition  and  breach  are  set 
out.     7  Hal.  160. 

An  alteration  in  a  material  part  of  a  bond,  if  made  with  the  consent  of  the  obligor,  does 
not  invalidate  it.  The  bond  of  one  person  may,  by  his  consent,  be  changed  into  the  bond 
of  two.     2  Gr.  583. 

Where  one  of  several  persons  named  in  a  bond  signed  it,  and  handed  it  to  one  of  the 
obligees,  saying,  this  is  not  to  be  delivered  up  till  all  the  persons  have  signed  it.  but  it  was 
delivered  after  a  part  only  had  signed  it.  held  that  it  was  not  a  valid  bond.     2  Gr.  155. 

In  an  action  against  one  of  the  obligors  on  a  joint  and  several  bond,  no  notice  need  be 
taken  of  the  other  obligor.  A  receipt  in  full  may  be  explained  and  disputed,  but  a  release 
under  seal,  estops  and  excludes  for  ever.  A  release  to  one  of  two  obligors  is  a  release  to 
both,  but  a  covenant  or  agreement  not  to  sue  one,  will  not  discharge  the  other.  3  Gr.  423. 
The  above  statute  authorizing  assignees  to  sue,  extends  only  to  bonds,  which  are  for  the 
payment  of  money  only.     Spen.  578. 

When  a  man  owes  two  debts  and  makes  a  payment,  he  has  a  right  to  direct  on  which 
debt  it  shall  be  applied ;  if  he  makes  no  direction,  the  creditor  may  apply  it  as  he  pleases. 
Spen.  180.     See  also  1  Beaz.  319. 

The  assignnment  need  not  be  by  deed  or  in  writing ;  the  assignee  of  an  assignee  may 
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^P,r-l  sue  in  *his  own  name,  although  the  first  assignment  is  not  in  terms  to  the  assignee 
J    n.nrl    his   nssiornw       Id    fi8       The   assignment  need  not  show  a  consideration.      2  Z:ib. 


405. 


and  his  assigns.     Id.  68.     The  assignment  need  not  show  a  consideration.     2  Zab. 

A  railroad  bond,  designed  to  pass  from  hand  to  hand,  and  in  pi-actice  so  used,  is  so  far 
like  a  negotiable  instrument,  that  the  title  of  a  bona  fide  holder  is  complete  without  regard 
to  prior  equities.     1  Stock.  697. 

The  time  of  payment  in  a  bond  may  be  extended  by  parol.    1  Green,  165.     3  G.  C.  R.  148. 


OFFICES. 


Appointment  of  certain, 
Bail,  commissioners  of, 

court  may  make  rules, 

may  administer  oaths, 

also  in  circuit  courts, 

Commissions,  how  to  be  issued, 
Directors  of  Raritan  canal,  &c, 

reports  to  be  made, 

Frauds,  how  prevented, 

Freehold  qualification  unnecessary, 


18 

14 
15 

16 
17 

2 

20-26 

27 

7 
28 


Incompatible,  when,  4 
Justices  of  supreme  court  not  to  hold 

other  offices,  5 
Masters  in  chancery,  appointment,  19 
President  of  Senate,  powers,  &c,  13 
Residence,  where  to  be,  1,  6 
Resignation,  how  made,  3 
Seals,  8,  9,  10 
Senators  of  U.  S.,  how  appointed,  11 
how  commissioned,  12 


[See  Aliens.  Clerks.  Conveyances.  Bonds  and  Warrants.  Judges.  Jus- 
tices1 Courts.  Oaths.  Orphans'  Courts.  Salaries.  Secretary  of  State. 
Sheriffs.     Suri'ogates.      Treasurer.  ] 

An  Act  relative  to  offices,  commissions,  and  resignations.     Revision — Approved  April  16, 

1846.     (R.  S.  860.) 

1.  Each  and  every  person  holding  or  who  shall  hereafter  hold  any  office  in 
this  state,  under  the  authority  thereof,  shall  reside  within  this  state  and  execute 
such  office  ;  and  also,  that  every  person  holding  an  office,  the  authority  and 
duties  of  which  relate  to  a  county  only,  shall  reside  within  such  county ;  and  if 
any  person  holding  or  who  shall  hereafter  hold  any  office  as  aforesaid,  shall  at 
any  time  presume  to  let,  farm  out  or  transfer  such  office,  or  any  part  thereof,  to 
any  person  or  persons  whatsoever,  he  shall  for  such  offence  forfeit  the  sum  of 
fifteen  hundred  dollars,  to  be  recovered  with  full  costs  of  suit,  by  any  person 
who  will  sue  for  the  same,  one  half  to  the  prosecutor,  and  the  other  half  to  the 
treasurer,  for  the  use  of  the  state.     (See  6.) 

2.  If  the  secretary  of  state  shall  at  any  time  neglect  or  refuse  to  issue  a  com- 
mission to  any  person  elected  or  appointed  to  any  office  within  this  state, 
requiring  a  commission  from  the  governor,  or  shall  take  fees  for  any  commission, 
where  by  law  he  is  not  entitled  to  fees,  or,  where  he  is  entitled  to  fees,  shall  take 
more  than  by  law  he  is  entitled  to  take,  he  shall  for  every  such  offence  forfeit  the 
sum  of  one  hundred  and  fifty  dollars,  to  be  recovered,  with  costs  of  suit,  by  any 
person  who  will  sue  for  the  same,  one  half  to  the  prosecutor,  and  the  other  half 
to  the  treasurer,  for  the  use  of  the  state. 

3.  In  every  case  in  which  any  officer  holding  an  office  under  the  appointment 
of  the  joint  meeting,  shall  be  desirous  of  resigning  such  office,  the  resignation 
shall  be  made  during  the  sitting  of  the  legislature  by  such  officer,  in  writing 
under  his  hand,  addressed  to  the  joint  meeting ;  and  all  other  state  and  county 
officers  desirous  of  resigning,  shall  send  their  resignations  in  writing  to  the 
governor  or  person  administering  the  government ;  which  resignations  shall  be 
filed  in  the  office  of  the  secretary  of  state  ;  and  that  no  resignation  made  in  any 
other  way,  or  pretended  to  be  made,  shall  be  valid. 

4.  If  any  person  holding  a  civil  commission  or  an  appointment  to  an  office 
within  this  state,  and  under  the  authority  thereof,  shall  hereafter  be  elected  to 
represent  this  state  in  the  Senate  or  House  of  Representatives  in  the  congress 
of  the  United  States,  and  shall  accept  of  the  appointment  or  take  his  seat 
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agreeably  thereto,   the   *commission  or   appointment   of  such   person,  r*cj/» 
under  the  authority  of  this  state,  within  the  same,  shall  be  and  the  same  •- 
is  hereby  declared  to  be  vacated  and  void. 

5.  It  shall  not  be  lawful  for  any  justice  of  the  supreme  court  of  this  state 
hereafter  to  accept  of  any  office  or  appointment  in  any  body  corporate  or  politic 
within  this  state  ;  and  in  case  any  of  the  said  justices  of  the  supreme  court,  now 
or  hereafter  being,  shall  accept  of  any  such  office  or  appointment,  such  accept- 
ance shall  be  deemed  an  abdication  and  resignation  of  said  office  of  justice  of 
the  supreme  court  of  this  state,  and  his  salary  shall  immediately  cease  :  Pro- 
vided nevertheless,  that  nothing  in  this  act  shall  prevent  any  of  the  justices  of 
the  supreme  court  from  accepting  and  exercising  any  office  or  appointment  in 
any  body  corporate  for  the  promotion  of  ecclesiastical,  religious  or  literary 
purposes. 

An  Act  explanatory  of  the  act  entitled,  "An  act  relative  to  offices,  commissions  and 
resignations."     Approved  March  6,  1852. 

6.  Nothing  in  the  first  section  of  the  act,  to  which  this  is  a  supplement,  shall 
be  so  construed  as  to  require  that  prosecutors  of  the  pleas  of  the  state  shall  be 
resident  in  the  county  for  which  they  may  be  appointed. 

An  Act  to  prevent  frauds  by  public  officers.     Revision — Approved  April  10,  1846. 

(R.  S.  864.) 

7.  From  and  after  the  passing  of  this  act,  all  conveyances  and  transfers  of 
property,  whether  real  or  personal,  made  by  any  person  holding,  or  who  has 
held  any  office  of  trust  and  profit  under  the  authority  of  this  state,  and  who, 
while  such  officer,  embezzled  any  of  the  money,  property  or  securities  committed 
to  his  keeping,  with  intent  to  defraud  the  state,  or  any  county  thereof,  any  city, 
borough,  township,  body  corporate,  or  any  person  or  persons,  or  fraudulently 
disposed  of  the  same,  and  all  mortgages  and  liens  by  judgments  confessed,  or 
other  liens  upon  said  property  voluntarily  given  by  such  officer,  whether  upon 
valuable  consideration  or  not,  shall  be  deemed,  as  against  this  state,  to  be  frau- 
dulent and  void  in  law :  Provided,  that  nothing  in  this  act  contained  shall  be 
taken  to  affect  the  rights  of  a  bona  fide  purchaser,  mortgagee  or  judgment 
creditor  for  valuable  consideration,  without  notice  that  said  officer  has  so  embez- 
zled or  made  such  fraudulent  disposition  of  money,  property  or  securities  com- 
mitted to  his  keeping  as  aforesaid. 

An  Act  relating  to  official  seals.     Revision — Approved  April  17,  1846.     (R.  S.  865.) 

8.  Sec.  1.  The  seal  of  the  prerogative  court  now  in  use  shall  be  continued  to 
be  used  until  otherwise  provided,  and  shall  be  deposited  in  the  office  of  the  clerk 
of  said  court,  in  the  custody  of  the  said  clerk  ;  that  the  seal  of  the  secretary  of 
state  now  in  use  shall  be  continued  to  be  used  until  otherwise  provided,  and  shall 
be  deposited  in  the  office  of  the  secretary  of  state,  in  the  custody  of  the  said 
secretary ;  that  the  seal  of  the  court  of  chancery  now  in  use  shall  be  continued 
to  be  used  until  otherwise  provided,  and  shall  be  deposited  in  the  office  of  the 
clerk  of  the  court  of  chancery,  in  the  custody  of  the  clerk  of  said  court ;  that 
the  seal  of  the  supreme  court  of  judicature  of  this  state  now  in  use  shall  be 
continued  to  be  used  until  otherwise  provided,  and  shall  be  deposited  in  the 
office  of  the  clerk  of  said  court,  in  the  custody  of  said  clerk ;  that  the  seals  of 
the  clerks  of  the  respective  counties  in  this  state  now  in  use  shall  be  continued 
to  be  used  until  otherwise  provided,  and  shall  be  deposited  in  the  offices  of  the 
respective  clerks,  and  in  the  custody  of  said  clerks  respectively ;  and  that  the 
seals  of  the  surrogates  of  the  respective  counties  in  this  state  now  in  use  shall 
be  continued  to  be  used  until  otherwise  provided,  and  shall  be  deposited  in  the 
offices  of  the  surrogates  of  the  respective  counties,  and  in  the  custody  of  the 
said  surrogates  respectively. 

9.  Sec.  2.  The  seal  of  the  secretary  of  state  shall  be  also  the  seal  of  the 
court  of  impeachment,  and  of  the  court  of  errors  and  appeals ;  the  seals  of  the 


572  OFFICES. 

clerks  of  the  respective  counties  shall  be  also  the  seals  of  the  circuit  courts,  the 
courts  of  common  pleas,  the  courts  of  oyer  and  terminer  and  general  jail 
delivery,  and  the  courts  of  quarter  sessions  of  the  said  counties  respectively ; 
*^ill  anc^  ^ia^  ^ne  sea^s  °f  *tne  surrogates  of  the  respective  counties  shall  be 
J  also  the  seals  of  the  orphans'  courts  of  said  counties  respectively. 

10.  Sec.  3  All  commissions,  writs,  process  and  other  proceedings  and  instru- 
ments of  writing,  certificates  and  exemplifications,  which  require  to  be  sealed  by 
any  of  the  aforesaid  officers,  or  attested  by  the  seal  of  any  of  the  aforesaid  courts, 
shall  be  held  valid  and  effectual  when  sealed  with  the  seal  of  such  officers  or 
such  courts  as  aforesaid. 

An  Act  to  prescribe  the  manner  of  appointing  senators  of  the  United  States,  on  the  part 
of  this  state.     Revision— Approved  April  10,  1846.     (R.  S.  80G.) 

11.  Sec.  1.  Senators  of  the  United  States,  on  the  part  of  this  state,  shall  be 
appointed  by  the  Senate  and  General  Assembly  of  this  state  in  joint  meeting 
assembled ;  and  in  case  a  vacancy  or  vacancies  shall  happen,  by  death  or  other- 
wise, at  any  time  during  the  sitting  of  the  legislature,  then  and  in  such  case,  the 
vacaucy  or  vacancies  so  happening  shall  be  filled,  during  such  sitting,  by  the 
Senate  and  Assembly  of  this  state ;  and  if  a  vacancy  or  vacancies,  by  the  death 
of  either  or  both  of  the  said  senators,  or  otherwise  howsoever,  shall  happen 
during  the  recess  of  the  legislature,  then  the  governor  of  the  state,  or  in  case  of 
his  death,  absence,  or  other  disqualification,  the  person  administering  the  govern- 
ment for  the  time  being,  may  make  a  temporary  appointment  or  appointments 
until  the  next  meeting  of  the  legislature,  which  shall  then  fill  such  vacancy  or 
vacancies. 

12.  Sec.  2.  Every  person  who  shall  be  elected  a  senator  on  the  part  of  this 
state,  shall  be  commissioned  by  the  governor  of  this  state,  or  the  person  adminis- 
tering the  government  for  the  time  being,  under  the  great  seal  of  the  state. 

An  Act  respecting  the  powers  and  duties  of  the  president  of  the  Senate.     Approved  Feb- 
ruary 14,  1845.     (R.  S.  807.) 

13.  The  powers,  privileges,  duties,  and  remunerations,  granted  to  or  imposed 
upon  the  vice  president  of  council  by  law,  at  and  immediately  before  the  time 
Avhen  the  present  constitution  of  the  state  took  effect,  shall  hereafter  be  exercised, 
enjoyed,  and  performed  by  the  president  of  the  senate,  so  far  as  the  same  are  not 
inconsistent  with  the  present  constitution;  and  all  such  powers  or  duties,  here- 
tofore exercised  or  performed  by  the  president  of  the  senate,  are  hereby  ratified 
and  confirmed,  and  shall  have  the  same  force  and  effect  as  if  exercised  or  per- 
formed after  the  passage  of  this  act. 

An  Act  authorizing  the  justices  of  the  supreme  court  to  appoint  commissioners  to  take  spe- 
cial bail,  and  to  administer  oaths  and  affirmations.     Revision — Approved  April  16,  1846. 

(R,  S.  856.) 

14.  Sec  1.  The  justices  of  the  supreme  court,  or  any  two  of  them,  of  whom 
the  chief  justice  shall  be  one,  shall  and  may  commission  and  empower,  under  the 
seal  of  the  said  court,  from  time  to  time,  such  and  so  many  persons  as  they  shall 
think  fit  and  necessary  in  the  several  counties  of  this  state,  to  take  and  receive 
such  recognisance  or  recognisances  of  bail,  as  any  person  or  persons  shall  be 
willing  or  desirous  to  acknowledge  or  make  in  any  action  or  suit  in  the  said 
court,  in  such  manner  and  form  as  the  justices  of  the  supreme  court  have  used  to 
take  the  same;  which  said  recognisance  or  recognisances  of  bail  and  bailpiece, 
shall  be  transmitted  to  the  office  of  the  clerk  of  the  said  court,  within  the  time 
allowed  by  law  for  putting  in  special  bail;  and  the  said  clerk  shall  file  and  docket 
the  same,  upon  payment  of  such  fees  as  now  are  or  hereafter  shall  be  allowed  for 
such  services;  which  recognisance  or  recognisances  of  bail  and  bailpiece,  so 
taken  and  transmitted,  shall  be  of  like  effect  as  if  the  same  were  taken  de  bene 
esse,  before  any  of  the  justices  of  the  said  court;  and  for  the  taking  of  every 
such  recognisance  of  bail  and  bailpiece,  the  said  commissioners  shall  receive 
twenty-eight  cents,  and  no  more. 
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15.  Sec.  2.  The  said  supreme  court  shall  make  such  rules  and  orders  for  the 
justifying  such  bail,  and  making  the  same  absolute,  as  to  the  said  court  shall  seem 
meet,  so  as  the  cognisor  or  cognisora  of  such  bail  be  not  compelled  to  appear  in 
person  in  the  said  court  to  justify;  but  the  same  may  be  determined  by  affidavit 
or  affidavits  duly  taken  before  the  said  commissioners,  who  are  hereby  respectively 
♦empowered  and  required  to  take  the  same,  and  also  to  examine  the  r*c4Q 
sureties  on  oath  or  affirmation  touching  the  value  of  their  respective  *- 
estates. 

1G.  Sec.  3.  Every  commissioner  appointed  by  virtue  of  this  act  shall  have  full 
power  and  authority  to  administer  an  oath  or  affirmation  to  any  person  who 
shall  be  willing  and  desirous  to  make  such  oath  or  affirmation  before  him,  in  or 
concerning  any  cause  or  causes  in  the  said  supreme  court;  and  every  affidavit 
made  before  such  commissioners  shall  be  as  good  and  effectual  to  all  intents  and 
purposes  as  if  the  same  were  made  before  a  justice  of  the  supreme  court. 

It.  Sec.  4.  Every  person  empowered  to  take  recognisances  of  bail,  and 
administer  oaths  or  affirmations  in  any  cause  in  the  supreme  court,  shall,  ex  officio, 
have  the  same  power  in  relation  to  the  several  circuit  courts  of  this  state. 

See  Practice  of  Law,  249,  251;  and  see  Bonds  and  Warrants,  9.  By 
virtue  of  these  acts  all  these  commissioners  are  authorized  to  sign  judgments  by 
virtue  of  warrants  of  attorney. 

An  Act  to  prescribe  and  declare  the  mode  of  appointing  certain  officers.     Revision — Ap- 
proved April  16,  1S4G.     (R,  S.  858.) 

18.  Sec.  1.  All  officers  which,  before  and  at  the  time  when  the  present  consti- 
tution of  the  state  went  into  effect,  were  directed  to  be  appointed  by  the  council 
and  general  assembly,  in  joint  meeting,  and  whose  appointment  is  not  otherwise 
specially  provided  for  by  the  present  constitution,  may  be  appointed  by  the 
senate  and  general  assembly,  in  joint  meeting. 

19.  Sec.  2.  The  power  of  appointing  masters  in  chancery  shall  continue  in 
the  chancellor,  and  be  exercised  by  him  as  heretofore. 

20.  Sec.  3.  The  directors,  on  behalf  of  the  state,  of  the  Delaware  and  Raritan 
Canal  and  Camden  and  Amboy  Railroad  and  Transportation  Companies,  shall 
be  appointed  annually,  by  the  senate  and  general  assembly,  in  joint  meeting,  and 
commissioned  by  the  governor,  or  person  administering  the  government;  and 
the  term  of  office  of  every  such  director  shall  commence  on  the  first  day  of  April 
next  after  his  appointment. 

21.  Sec.  4.  If  a  vacancy,  from  any  cause,  should  occur  when  the  legislature 
is  not  in  session,  in  the  office  of  director  so  appointed,  it  shall  be  the  duty  of  the 
governor,  or  person  administering  the  government,  to  appoint  a  person  to  fill 
such  vacancy  until  the  next  joint  meeting  of  the  legislature. 

An  Act  prescribing  the  duties  of  the  directors,  on  behalf  of  the  state,  of  the  Delaware  and 
Raritan  Canal  and  Camden  and  Amboy  Railroad  and  Transportation  Companies.  Ap- 
proved April  16,  1846.     (R.  S.  858.) 

22.  Sec.  1.  No  person  shall  be  eligible  to  be  appointed  a  director,  on  behalf 
of  the  state,  of  the  Delaware  and  Raritan  Canal  and  Camden  and  Amboy  Rail- 
road and  Transportation  Companies,  who  shall  be  a  stockholder  in  either  of 
them ;  and  if  any  such  director  shall,  either  directly  or  indirectly,  become  a  stock- 
holder during  the  time  for  which  he  was  appointed,  his  office  shall  immediately 
be  considered  vacant. 

23.  Sec.  2.  It  shall  be  the  duty  of  said  directors,  annually,  on  or  before  the 
thirty-first  day  of  December,  to  report  to  the  governor,  in  writing,  a  complete 
statement  of  the  affairs  of  the  said  companies  during  the  past  year,  and  all  such 
matters  concerning  their  management,  transactions,  and  business,  as  may  be  sup- 
posed to  affect  the  interests  of  the  state;  and  also,  a  statement  of  the  number  of 
passengers  transported  on  said  road  or  roads,  over  which  line  of  said  road  or 
roads  transported,  the  amount  of  passage  money  paid  to  the  company  by  such 
passengers,  and  the  amount  of  the  transit  duty  accruing  to  the  state  therefor; 
also,  the  number  of  tons  of  goods,  wares,  and  merchandise  transported  thereon, 
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on  what  line  or  branch  of  said  road  transported,  the  amount  of  freight  paid  the 
company  therefor,  and  the  amount  of  the  transit  duties  accruing  to  the  state  on 
said  good,  wares,  and  merchandise  ;  and  also,  a  similar  statement  respecting 
the  transportation  of  passengers,  coal,  goods,  wares,  and  merchandise,  and  the 
transit  duty  thereon,  on  the  Delaware  and  Raritan  canal;  all  of  which  state- 
ments shall  be,  by  the  governor,  laid  before  the  legislature,  at  the  next  meeting 
thereof. 

24.  Sec.  3.  It  shall  not  be  lawful  for  any  such  director  to  receive  from  said 
companies,  or  either  of  them,  any  office  or  employment  of  any  kind. 

* 
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!25.   Sec.  4.  Before  any  person  so  appointed  a  director  shall  enter  on 


the  duties  of  his  office,  he  shall  file  in  the  office  of  the  secretary  of  state 
an  oath  or  affirmation,  which  he  shall  have  taken  and  subscribed  before  some 
person  duly  authorized  to  administer  the  same,  in  which  oath  or  affirmation  he 
shall  declare  that  he  will  not  (during  the  time  for  which  he  was  appointed  such 
director)  either  directly  or  indirectly  own  stock  in  either  of  said  companies;  will 
faithfully  and  diligently  perform  the  duties  imposed  by  this  act,  without  fear  or 
favor;  and  that  he  will  not  receive  from  said  companies,  or  either  of  them,  any 
office  or  employment  of  any  kind. 

26.  By  an  act  passed  in  1847  (Pam.  17-4),  the  state  directors  are  each  entitled 
to  three  dollars  per  day,  for  each  day  they  may  be  so  employed  in  the  discharge 
of  their  duties. 

Supplement.     Approved  March  9,  1848.     (Pam.  218.) 

27.  It  shall  be  the  duty  of  said  directors,  annually,  on  or  before  the  twentieth 
day  of  January,  to  report  to  the  governor  in  writing,  a  complete  statement  of 
the  affairs  of  the  said  companies  during  the  past  year,  and  all  such  matters  con- 
cerning their  management,  transactions  and  business  as  may  be  supposed  to 
affect  the  interest  of  this  state;  and  also,  a  statement  of  the  number  of  passen- 
gers transported  on  said  road  or  roads,  over  which  line  of  said  roads  trans- 
ported, the  amount  of  passage  money  paid  to  the  company  by  such  passengers, 
and  the  amount  of  the  transit  duty  accruing  to  the  state  therefor;  also,  the 
number  of  tous  of  goods,  wares  and  merchandise  transported  thereon,  on  what 
line  or  branch  of  said  road  transported,  the  amount  of  freight  paid  the  company 
therefor,  and  the  amount  of  transit  duties  accruing  to  the  state  on  said  goods, 
wares  and  merchandise;  and  also  a  similar  statement  respecting  the  transporta- 
tion of  passengers,  coal,  goods,  wares  and  merchandise  on  the  Delaware  and 
Raritan  canal;  all  of  which  statements  shall  be,  by  the  governor,  laid  before 
the  legislature. 

An  Act  to  abolish  freehold  qualification.     Approved  February  28,  1851.     (Pam.  93.) 

28.  Sec.  1.  It  shall  not  be  necessary  hereafter  for  any  person  to  possess  a 
freehold,  in  order  to  qualify  him  to  be  elected  to,  and  hold,  occupy,  possess  and 
enjoy  any  public  office  whatever,  in  any  county  or  township  in  this  state. 

Sec.  2.  See  Juries. 
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co-executor  to  account, 

remedy  if  refusal 

- — —  removing  out  of  state,  40, 

to  put  money  at  interest, 

how  to  settle, 

Executrix,  when  to  give  security, 

marrying, 

Fees  and  costs,  taxing  and  collecting, 
Fees,  list  of,  to  be  set  up, 

what  to  be, 

on  probate  of  will, 

Fraud,  how  prevented, 

suits,  how  prosecuted, 

Guardians,  when  to  give  security 

letters  may  be  revoked, 

to  put  money  at  interest, 

court  to  appoint,  and  letters, 

testamentary,  89, 


24,  54, 


6,7, 


Guardians  of  orphans  out  of  state,  87 

how  chosen,  23 

accounts,  how  settled,  24 

marrying,                                    47,  48,  52 

to  settle  in  one  year,  54 

to  file  inventory,  73 

Husbands  to  give  bonds,  52,  07 

Insolvent  estates,  proceedings,  72 

Inventories  to  be  specific,  49 

by  guardians,  73 

Legacies,  power  of  court  in  suits  for,  05 
Limitation  of  actions  against  ex- 
ecutors, &c  ,  70,  71 
Masters  in  chancery,  powers,  02,  64 
Minors'  money,  to  be  put  at  interest,  14 
Notice  of  settling  accounts,  24,  56 

of  rule  to  limit  creditors,  70 

Process  may  be  served  in  other  counties,    30 

Property,  when  to  be  delivered  over,  9 
Receipts,  acknowledged  and  recorded,  34,  97 
Revocation  of  letters,                       8,  74,  83-4 

Sale  of  land,  creditor  may  require,  15 

in  case  of  insolvent  estates,  72 

See  title,  Sale  of  Land. 

Sheriff  to  serve  process,  29 
Suits  for  legacies  and  shares  of  estate,       65 

Surety,  remedy  of,  10 

how  released,  80-4 

Surrogate  to  be  clerk,  4 

to  keep  minutes,  63 

to  make  returns,  19 

to  file  papers,  20 

audit  and  state  accounts,  24 

how  long  to  file    do.,  25 

to  set  up  list  of  fees,  33 

not  to  be  attorney  or  judge,  35 

examine  witnesses,  36,  37 

take  affidavits,  38 

duties  and  fees  in  certain  suits,  69 

when  to  issue  citation,       16,  41,  66,  73 

grant  rule  to  limit  creditors,  70 

Trustee,  when  supplied,  13 

fraud  of,  proceedings,  67 

Vacation,  power  of  judge,                65,  67,  68 

Wills,  probate  of,  16 

letters  to  be  recorded,  17 

form  of  letters,  18 

appeal  in  probate  cases,  16,  59 

costs  of  trial,  60 

in  certain  cases,  69 


[See  Assignments.  Dower.  Executors  and  Administrators.  Executions. 
Guardians.  Insolvent  Estates.  Limitation  of  Actions.  Married  Women. 
Partition.     Prerogative  Court.     Sale  of  Land.     Surrogates.     Wills.'] 


An  Act  respecting  the  orphans'  court,  and  the  power  and  authority  of  surrogates. 
Revision— Approved  April  16,  1846.     (R.  S.  205.) 

1.  The  judges  of  the  court  of  common  pleas  in  the  several  counties  of  this 


state,  *or  any  three  of  them,  shall  be  and  they  are  hereby  constituted 

(See 


[*55l 


judges  of  a  court  of  record  to  be  called  "the  orphans'  court." 
Courts.) 

2.  The  orphans'  court  shall  hold  annually  in  each  county  four  stated  terms,  at 
the  times  and  places  prescribed  by  law  for  holding  the  same,  and  also  such  special 
terms  as  the  court  may  from  time  to  time  appoint,  or  as  may  be  convened  pur- 
suant to  law. 

3.  All  special  terms,  except  where  otherwise  specially  authorized  by  law,  shall 
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be  appointed  by  the  court  at  a  regular  term,  and  shall  be  held  at  the  place  in  the 
county  where  the  court  holds  its  regular  terms. 

4.  The  surrogate  of  the  county  shall  be  clerk  or  register  of  the  orphans' 
court. 

5.  The  orphans'  court  shall  have  full  power  and  authority  to  hear  and  deter- 
mine all  disputes  and  controversies  whatsoever,  respecting  the  existence  of  wills, 
the  fairness  of  inventories,  the  right  of  administration  and  guardianship,  and  the 
allowance  of  the  accounts  of  executors,  administrators,  guardians  or  trustees, 
audited  and  stated  by  the  surrogate,  as  hereinafter  directed ;  and  also  all  other 
matters  and  things  hereinafter  submitted  to  their  determination,  and  to  award 
process  and  cause  to  come  before  them,  all  and  every  person  and  persons  inter- 
ested or  necessary  to  give  evidence  in  any  such  cause,  or  who,  as  executors, 
administrators,  guardians,  trustees  or  otherwise,  are  or  shall  be  intrusted  with, 
or  in  any  wise  accountable  for  any  lands,  tenements,  goods,  chattels  or  estate, 
belonging,  or  which  shall  belong  to  any  orphan  or  person  under  age;  and  the 
ordinary,  his  register  and  the  surrogates  are  hereby  directed  and  required,  upon 
application  made  for  that  purpose,  and  payment  of  reasonable  fees,  to  transmit 
into  the  orphans'  courts,  true  copies  or  duplicates  of  all  bonds,  inventories,  ac- 
counts and  proceedings  whatsoever,  now  or  hereafter  remaining  or  being  in  their 
respective  offices  or  possession,  which  do  or  shall  relate  to  the  estates  of  orphans, 
or  any  of  them. 

6.  The  orphans'  court  shall  have  full  power  and  authority,  where  letters  of 
administration  or  guardianship  shall  have  been  granted  upon  insufficient  security, 
to  order  and  direct  all  such  administrators  or  guardians  to  give  such  further  or 
other  security  to  the  ordinary,  by  bonds  in  the  usual  form,  as  the  said  court, 
after  hearing  the  objection  of  creditors  or  persons  concerned,  shall  approve  of; 
and  if  it  appears  on  examination  that  any  administrator  or  guardian  hath  em- 
bezzled, wasted  or  misapplied  all  or  any  part  of  the  decedent's  estate,  or  shall 
neglect  or  refuse  to  give  bonds,  with  sureties  as  aforesaid,  or  the  security  taken 
shall  have  been  insufficient,  then  and  in  every  such  case,  the  court  shall  forth- 
with, by  sentence,  revoke  or  repeal  the  letters  of  administration  or  guardianship, 
and  thereupon  the  surrogate  shall  grant  letters  of  administration  or  guardianship 
to  such  person  or  persons  having  right  thereunto,  as  will  give  bonds  in  manner 
and  form  aforesaid,  who  may  have  actions  of  trover,  detinue,  or  on  the  case,  for 
such  goods  or  chattels  as  came  to  the  possession  of  the  former  administrators  or 
guardians,  and  shall  be  detained,  wasted,  embezzled,  withheld  or  misapplied  by 
any  of  them,  and  no  satisfaction  made  for  the  same. 

7.  When  any  complaint  is  made  to  any  one  of  the  judges  of  the  orphans'  court, 
that  an  executrix  having  a  minor  or  minors  of  her  own,  or  being  concerned  for 
others,  is  married,  or  like  to  be  espoused  to  another  husband,  without  securing 
the  minors'  portions  or  estates,  or  that  an  executor,  guardian  or  other  person 
having  the  care  and  trust  of  minors'  estates,  is  likely  to  prove  insolvent,  or  shall 
refuse  or  neglect  to  exhibit  true  and  perfect  inventories,  or  give  full  and  just 
accounts  of  the  said  estates  come  to  their  hands  or  knowledge,  then  and  in  every 
such  case,  the  said  judge  is  hereby  required,  forthwith  to  call  an  orphans' court, 
which  court  shall  order  and  direct  all  and  every  such  executrix,  executor,  guar- 
dian or  trustee,  to  give  security  to  the  orphans  or  minors,  by  mortgage  or  bonds, 
in  such  sums  and  with  such  sureties  as  the  said  court  shall  think  reasonable,  con- 
ditioned for  the  performance  of  their  respective  trusts;  and  for  the  true  payment 
or  delivery,  to  and  for  the  use  and  behoof  of  such  orphan  or  orphans  as  they  are 
concerned  for,  or  such  as  shall  legally  represent  them,  of  the  legacies,  portions, 
shares  and  dividends  of  estates,  real  and  personal,  belonging  to  such  orphans,  or 
*f>'i2T  *minors,  so  far  as  they  have  assets,  as  also  for  their  maintenance  and 

-•  education,  as  the  said  court  shall  judge  fit  for  the  benefit  and  best  advan- 
tage of  such  orphans. 

8.  When  any  executrix,  executor  or  guardian  shall  be  ordered  and  directed  by 
the  orphans'  court  to  give  security,  as  provided  in  the  preceding  section  of  this 
act,  and  shall  neglect  or  refuse  to  give  such  security,  it  shall  aud  may  be  lawful 
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for  the  said  court,  by  order  or  decree,  to  revoke  the  letters  testamentary  or  of 
guardianship  of  such  executrix,  executor  or  guardian,  and  to  appoint  some  other 
proper  person  as  administrator  with  the  will  annexed,  or  as  guardian,  in  the 
room  and  stead  of  the  person  so  neglecting  or  refusing  to  give  security,  which 
person  so  appointed  shall,  before  he  enters  upon  the  duties  of  his  appointment, 
give  bond  to  the  ordinary  in  such  sum  and  with  such  security  as  the  said  court 
shall  require  for  the  faithful  performance  of  his  duties.     (See  80  to  84.) 

9.  The  said  executrix,  executor  or  guardian,  whose  duties  shall  cease  by  virtue 
of  the  decree  of  said  orphans'  court  as  aforesaid,  shall,  immediately  thereafter, 
deliver  over  to  such  newly  appointed  administrator  or  guardian,  all  goods  and 
chattels,  moneys  or  other  assets  or  effects,  which  he  or  she  may  have  held  as 
executrix,  executor  or  guardian;  and  if  such  executrix,  executor  or  guardian 
shall  neglect  or  refuse  so  to  do,  it  shall  then  be  lawful  for  such  newly  appointed 
administrator  or  guardian  to  commence  a  suit,  either  at  law  or  equity,  for  the 
recovery  thereof,  with  costs  of  suit. 

10.  Where  the  surety,  in  any  bond  given  by  an  administrator  or  guardian,  for 
the  faithful  execution  of  his  office,  shall  discover  or  believe  that  such  adminis- 
trator or  guardian  is  wasting  or  mismanaging  the  estate,  whereby  the  said  surety 
may  become  liable  to  loss  or  damage,  the  said  orphans'  court,  upon  application 
of  such  surety  and  upon  sufficient  reason  therefor,  may  order  and  direct  every 
such  administrator  or  guardian  to  render  an  account  of  his  or  her  administration 
or  guardianship  to  such  surety,  and  if  it  shall  appear  that  such  administrator  or 
guardian  has  embezzled,  wasted,  misapplied  or  mismanaged  the  estate,  in  every 
such  case  the  said  court  shall  direct  the  said  administrator  or  guardian  to  give 
separate  security  to  his  or  her  surety,  for  the  true  payment  of  the  balance  remain- 
ing in  his  or  her  hands,  to  creditors,  representatives,  or  the  ward  of  such  guardian, 
and  on  neglect  or  refusal,  it  shall  be  lawful  for  the  said  court  to  revoke  the  letters 
of  administration  or  guardianship,  and  grant  the  same  to  such  person  or  persons 
having  right  thereto,  as  will  give  sufficient  bonds,  in  the  usual  form,  to  the  ordi- 
nary, and  in  such  case  it  shall  be  the  duty  of  the  said  newly  appointed  adminis- 
trator or  guardian  immediately  to  bring  an  action  on  the  case  against  such 
removed  administrator  or  guardian,  and  hold  him  or  her  to  bail,  and  in  such 
action  to  recover  the  amount  of  all  moneys,  assets,  rents,  issues  and  profits 
received  by  such  removed  administrator  or  guardian,  and  not  applied  according 
to  law,  as  well  as  all  damages  done  or  committed  by  such  administrator  or 
guardian,  in  respect  of  the  estate  in  his  or  her  hands.     (See  80  to  84.) 

11.  Whenever  there  are  two  or  more  acting  executors,  guardians  or  adminis- 
trators, the  orphans'  court  shall  or  may,  from  time  to  time,  on  application  of 
any  one  or  more  of  them,  upon  sufficient  reasons  given  to  the  court  therefor, 
order  and  direct  every  such  executor,  guardian  or  administrator  to  account  with 
his  or  her  co-executor  or  co-executors,  administrator  or  administrators,  guardian 
or  guardians,  for  all  assets  which  have  severally  come  to  the  hand  of  such  exe- 
cutor, guardian  or  administrator,  and  whenever  the  court  shall  judge  it  neces- 
sary, shall  compel  each  executor,  guardian  or  administrator,  to  give  separate 
security  to  his  co-executor  or  co-executors,  administrator  or  administrators, 
guardian  or  guardians,  for  the  true  payment  of  the  balance  remaining  in  his  or 
her  hands,  to  wards,  creditors,  legatees  or  representatives  of  the  testator  or  in- 
testate, and  on  neglect  or  refusal  to  give  such  account  or  security,  it  shall  and 
may  be  lawful  for  the  same  court  to  authorize  such  co-executor  or  co-executors, 
administrator  or  administrators,  guardian  or  guardians,  to  sue  for  such  assets  in 
the  hands  of  such  executor  or  executors,  administrator  or  administrators,  guardian 
or  guardians  so  neglecting  or  refusing  as  aforesaid. 

12.  In  all  cases  in  which  letters  of  administration  shall  have  been  or  hereafter 
shall  be  granted  to  two  or  more  administrators,  and  complaint  shall  be  made  to 
the  *orphans'  court  of  the  county  where  the  same  shall  be  granted,  that  r#crq 
one  or  more  of  the  said  administrators  neglects  or  refuses  to  proceed  *- 
with  the  administration  of  the  estate,  or  when  one  or  more  of  such  administra- 
tors shall  remove  or  reside  out  of  this  state,  and  shall  neglect  or  refuse  to  pro- 

37 
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ceed  in  the  settlement  of  the  estate  on  which  such  letters  shall  be  granted,  it 
shall  and  may  be  lawful  for  such  orphans'  court  to  cause  a  citation  or  notice  to 
be  served  agreeably  to  their  own  order,  on  such  administrator  or  administrators, 
and  thereupon  the  said  orphans'  court  may  proceed  to  hear  such  complaint,  and 
shall  have  full  power  and  authority,  upon  satisfactory  proof  of  such  neglect  or 
refusal,  to  revoke  and  annul  the  letters  of  administration  of  such  defaulting 
administrator  or  administrators;  ard  the  remaining  administrator  or  administra- 
tors shall  proceed  in  the  same  manner,  as  if  he,  she  or  they  had  been  appointed 
the  sole  administrator  or  administrators;  and  such  defaulting  administrator  or 
administrators  shall  be  liable  to  all  actions,  and  to  account  in  the  same  manner 
as  if  this  act  had  not  been  passed,  so  far  as  the  administration  of  the  estate  has 
come  into  his  or  their  hands;  and  nothing  in  this  act  shall  be  construed  to 
release  the  securities  of  such  administrator  or  administrators  from  their  liability 
for  so  much  of  the  estate  as  may  have  come  to  the  hands  of  such  administrator 
or  administrators. 

13.  When  any  trustee  appointed  by  last  will  and  testament  shall  neglect  or 
refuse  to  act,  or  shall  die  before  the  execution  and  completion  of  the  trust  so 
committed  to  him,  the  orphans'  court  of  the  county  where  such  testator  resided 
at  the  time  of  his  death,  shall  have  full  power  and  authority  to  appoint  some 
suitable  person  or  persons  to  execute  such  trust;  and  the  said  court  are  hereby 
authorized  and  required  to  demand  and  take  from  such  trustee  or  trustees  a  bond 
with  one  or  more  freehold  sureties,  conditioned  for  the  due  performance  of  the 
said  trust;  and  the  trustee  or  trustees  so  appointed  shall  have  and  possess  all 
the  power  of  the  said  trustee  or  trustees  so  neglecting,  refusing,  or  dying :  Pro- 
vided always,  that  nothing  in  this  section  contained  shall  be  construed  to  apply 
to  the  office  of  executor. 

14.  Executors,  administrators,  trustees  or  guardians  may,  by  leave  and  direc- 
tion of  the  orphans'  court,  put  out  to  interest  all  moneys  in  their  hands  which 
they  are  or  may  be  lawfully  required  to  retain,  whether  the  same  belong  to 
minors,  legatees  or  other  person  or  persons  whomsoever,  upon  such  security, 
and  for  such  length  of  time  as  the  said  court  shall  allow  of,  and  if  such  security 
so  takeu,  bona  tide  and  without  fraud,  shall  happen  to  prove  insufficient,  it  shall 
be  the  loss  of  the  minors  or  other  person  entitled  thereto,  and  it  shall  be  the  duty 
of  executors,  administrators,  trustees  and  guardians,  in  cases  where  the  estates 
of  minors  or  other  persons  in  their  hands  may  be  materially  benefited  thereby, 
to  make  application  to  the  orphans'  court  for  such  leave  and  direction,  and  in 
case  they  shall  neglect  so  to  do,  they  shall  be  accountable  for  the  interest  that 
might  have  been  made  thereby;  but  if  no  persons  who  may  be  willing  to  take 
the  said  money  at  interest,  giving  such  security,  can  be  found  by  the  said  execu- 
tors, administrators,  trustees  or  guardians,  nor  by  any  other  friend  or  friends  of 
such  minors  or  others,  then  the  said  executors,  administrators,  trustees  or  guar- 
dians, shall  in  such  cases  be  accountable  for  the  principal  money  only,  until  it 
can  be  put  out  at  interest  as  aforesaid :  Provided  nevertheless,  that  in  any  case 
where  executors,  administrators,  trustees  or  guardians  shall  make  use  of  the 
money  of  minors  or  others,  which  shall  come  to  their  hands,  they  shall  be 
accountable  not  only  for  the  principal  but  for  the  interest  thereon. 

15.  Wheu  any  creditor  shall  have  obtained  judgment  against  an  executor  or 
administrator,  and  the  execution  issued  on  the  same  shall  remain  unsatisfied  in 
whole  or  part,  for  defect  of  personal  estate  to  be  levied  on  and  sold,  and  there  is 
real  estate,  it  shall  be  lawful  for  the  creditor  or  his  legal  representative,  if  the 
executor  or  administrator,  being  thereto  required,  shall  neglect  or  refuse  to  obtain 
a  sale  thereof  according  to  law,  for  the  space  of  six  months  after  being  so  required, 
to  apply  to  the  orphans'  court  of  the  proper  county  to  order  such  sale  to  be  made ; 
and  the  said  court,  upon  due  notice  given  to  said  executor  or  administrator  of  such 
application,  shall  examine  the  circumstances  of  the  case;  and  if  it  appears  that 
*^±~]  *tue  sa'^  ^e^t  or  an}T  Par*  thereof  is  unpaid,  and  the  personal  estate  defi- 

J  cient  as  aforesaid,  and  no  sufficient  cause  being  shown  to  the  contrary, 
the  said  court  may  make  such  order  to  show  cause  as  is  mentioned  in  the  fifteenth 
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section  of  the  act  entitled,  "An  act  making  lands  liable  to  be  sold  for  the  pay- 
ment of  debts;"  and  such  further  proceedings  shall  be  had  as  is  prescribed  in  the 
same  act  in  relation  to  the  sale  of  real  estate,  where  the  personal  estate  is  insuf- 
ficient to  pay  debts. 

16.  The  surrogate  of  each  county  shall  take  the  depositions  to  wills,  adminis- 
trations, inventories  and  administration  bonds,  in  case  of  intestacy,  and  issue 
thereon  letters  testamentary  and  of  administration;  which  several  letters  shall 
be  in  the  form  hereinafter  mentioned ;  but  in  all  cases  whatsoever  where  doubts 
arise  on  the  face  of  a  will,  or  a  caveat  is  put  in  against  proving  a  will,  and 
wherever  disputes  happen  respecting  the  existence  of  a  will,  the  fairness  of  an 
inventory,  or  the  right  of  administration,  the  surrogate  shall  issue  citations  to 
all  persons  concerned,  to  appear  at  the  next  orphans' court  to  be  held  in  and  for 
the  county ;  which  citations  shall  be  served  at  least  ten  days  before  the  sitting  of 
the  court,  when  the  cause  shall  be  heard  in  a  summary  way  and  determined  by 
the  judges  of  the  court,  subject  to  an  appeal  to  the  prerogative  court,  if  de- 
manded by  any  of  the  parties  within  thirty  days  after  the  sentence  or  decree  of 
the  orphans'  court;  after  which,  if  no  appeal  be  demanded,  the  surrogate  shall 
proceed  thereon  as  the  sentence  of  the  orphans'  court  shall  direct;  and  all  pro- 
ceedings of  surrogates  not  brought  as  aforesaid  before  the  orphans'  court  shall, 
in  like  manner,  be  subject  to  an  appeal  to  the  prerogative  court  by  any  persons 
interested,  or  other  persons  legally  representing  them,  provided  such  appeal  be 
made  within  six  months  after  any  such  proceedings;  and  upon  all  causes  heard 
in  a  summary  way  as  aforesaid  upon  citation  by  the  orphans'  court,  the  evidence 
and  proceedings  upon  the  application  of  either  party  shall  be  reduced  to  writing 
by  the  register  of  the  court,  and  the  court,  upon  just  cause,  may  put  off  the 
hearing  of  the  cause  to  another  time,  upon  the  application  of  either  party :  Pro- 
vided, that  no  surrogate  shall  proceed  to  prove  any  will  until  ten  days  from  the 
death  of  the  testator. 

IT.  The  surrogate  of  each  county  shall  record,  in  books  to  be  provided  for 
that  purpose  at  the  expense  of  the  county  for  which  they  shall  be  used,  all  wills 
proved  before  him  or  the  orphans'  court,  together  with  the  proofs  thereof,  all 
letters  of  guardianship,  letters  testamentary  and  letters  of  administration,  by 
him  issued  or  granted,  and  all  things  concerning  the  same,  and  also  all  invento- 
ries proved  before  him;  which  records  shall  be  of  the  same  force,  validity  and 
effect  as  the  like  records  in  the  prerogative  office,  and  the  transcript  of  such 
records,  certified  under  the  hand  and  seal  of  office  of  the  surrogate,  shall  be 
received  in  evidence  in  every  court  of  this  state,  and  have  the  same  validity  and 
effect  as  transcripts  certified  by  the  register  of  the  prerogative  court. 

18.  The  said  surrogates  shall  issue  letters  testamentary  in  the  following  form : 

I,  . surrogate  of  the  county  of do  certify  the  annexed  to  be  a 

true  copy  of  the  last  will  and  testament  of late  of  the  county  of 

deceased,  and  that the  executors  therein  named,  proved  the  same  before 

me,  and  are  duly  authorized  to  take  upon  themselves  the  administration  of  the 
estate  of  the  testator,  agreeably  to  the  said  will.     Witness  my  hand  and  seal 

of  office,  the day  of in  the  year  of  our  Lord  one  thousand  eight 

hundred  

And  the  said  surrogate  shall  issue  letters  of  administration  in  the  following 
form: 

I, surrogate  of  the  county  of  do  certify,  that  on  the 

day  of administration  of  the  goods  and  chattels,  rights  and  credits,  which 

were  of late  of  the  county  of who  died  intestate,  was  granted  by 

me  to of who  are  duly  authorized  to  administer  the  same  agree- 
ably to  law.     Witness  my  hand  and  seal  of  office,  the day  of  in 

the  year  of  our  Lord,  &c. 

And  the  said  probate  of  wills  and  letters  of  administration  shall  have  the  same 
validity  and  effect  as  probate  of  wills  and  letters  of  administration  issued  by  the 
♦register  of  the  prerogative  office,  in  the  name  of  the  ordinary,  with  the  t^kck 
seal  of  office  affixed.     (See  88.)  L 
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19.  It  shall  be  the  duty  of  every  surrogate,  on  the  first  Monday  of  February, 
May,  August,  and  November,  in  each  year,  to  transmit  to  the  register  of  the  pre- 
rogative court  all  wills  and  inventories  proved  by  him,  and  a  return  of  all  letters 
of  administration  granted  during  the  preceding  three  months,  to  be  filed  in  the 
said  register's  office. 

20.  Every  surrogate  shall  carefully  file  all  administration  and  guardianship 
bonds  by  him  taken,  and  all  other  instruments  of  writing  required  by  law  in  con- 
ducting the  business  of  his  office,  or  which  were  heretofore  used  to  be  filed  in  the 
prerogative  office. 

21.  It  shall  and  may  be  lawful  for  the  ordinary  to  cause  any  guardianship 
bond  to  be  prosecuted  in  any  court  of  record,  at  the  request  and  expense  of  any 
person  aggrieved  by  the  said  bond  having  become  forfeited,  and  the  moneys  re- 
covered upon  such  bond  shall  be  applied  towards  making  good  the  damages  sus- 
tained by  the  not  performing  the  condition  thereof,  in  such  manner  as  the  ordi- 
nary shall  by  his  sentence  or  decree  direct. 

22.  The  powers  and  duties  formerly  exercised  and  performed  by  the  ordinary, 
relative  to  the  admission  of  guardians,  for  persons  under  the  age  of  twenty-one 
years,  shall  hereafter  be  exercised  and  performed  by  the  orphans'  court  of  the 
county  in  which  the  minor  applying  for  a  guardian  may  reside,  or  shall  have  real 
or  personal  estate,  subject,  however,  to  an  appeal  to  the  prerogative  court,  and  the 
letters  of  guardianship  shall  be  issued  under  the  direction  of  the  orphans'  court 
by  the  surrogate  of  the  county  in  which  the  application  shall  be  made,  which 
letters  shall  be  in  the  following  form : 

I, surrogate  of  the  county  of do  certify,  that  on  the day 

of the  orphans'  court  of  the  county  of admitted of  — 

as  guardian  of  the  person  and  property  of being  a  minor  under  the  age 

of .     Witness  my  hand  and  seal  of  office,  Szc. 

Provided,  that  nothing  in  this  act  shall  be  construed  to  prevent  the  ordinary, 
in  person,  from  granting  probates  of  wills,  letters  of  administration,  and  letters  of 
guardianship,  from  the  prerogative  office,  in  cases  where  a  convenience  will  arise 
from  doing  the  same.     (See  89.) 

23.  Where  an  orphan  is  of  the  age  of  fourteen  years  or  upwards,  letters  of  guar- 
dianship shall  be  granted,  on  petition  to  the  orphans'  court,  signed  by  such  orphan 
in  presence  of  the  surrogate,  and  on  the  guardian  or  guardians  first  entering  into  a 
bond  to  the  ordinary  with  good  security,  in  a  sufficient  sum,  for  the  faithful  execu- 
tion of  his  office ;  but  where  an  orphan  is  under  the  age  of  fourteen  years,  the 
mother,  or  next  of  kin,  of  full  age,  and  where  there  are  several  relations  in  equal 
degree  of  kindred,  any  one,  giving  due  notice  to  the  rest,  may  apply  to  the  orphans' 
court  for  the  guardianship  of  such  orphan,  who,  upon  inquiry  into  the  circum- 
stances of  the  case,  may  admit  one  or  more  of  them,  or  a  stranger  willing  to  accept 
the  trust,  at  their  discretion,  to  be  guardian  or  guardians  of  such  orphan,  until  he 
or  she  attains  the  age  of  fourteen  years  or  other  guardian  or  guardians  be  ap- 
pointed in  his  stead,  such  guardian  or  guardians  giving  good  security  by  bond 
as  aforesaid,  as  the  said  court  shall  direct,  and  until  the  said  orphan,  after  arriv- 
ing at  the  age  of  fourteen,  shall  choose  another  guardian  or  guardians,  the  per- 
son or  persons  so  first  appointed  shall  remain  the  lawful  guardian  or  guardians 
of  such  orphan,  under  the  said  first  letters  of  guardianship,  and  the  bond  given 
thereon  shall  continue  in  full  force;  but  where  the  orphan,  after  arriving  to  the 
age  of  fourteen  years,  shall  choose  any  other  person  or  persons  to  be  guardian 
or  guardians,  letters  of  guardianship  shall  be  applied  for,  as  before  directed,  and 
all  proceedings  thereon  be  had  accordingly. 

24.  The  surrogate  shall  audit  and  state  the  accounts  of  executors  and  admin- 
istrators exhibited  to  him,  and  report  the  same  to  the  orphans'  court  at  the  next 
sitting  thereafter,  the  executor  in  case  of  a  will,  or  the  administrator  in  case  of 
intestacy,  giving  at  least  two  months'  notice  of  his  intention  in  five  of  the  most 
public  places  in  the  county,  as  near  as  may  be  to  the  place  of  residence  of  the 

parties  ^concerned  or  some  of  them,  where  such  account  is  to  be  allowed ; 
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which  court,  on  due  proof  of  notice  as  aforesaid,  and  no  exception  being 
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made  to  the  report  of  the  surrogate,  shall  decree  an  allowance  of  the  account  as 
stated;  but  if  any  person  or  persons  interested  in  the  settlement  of  said  account 
shall,  by  himself  or  attorney,  appear  and  make  exceptions  to  the  report,  the  court 
shall  either  proceed  to  hear  the  proofs  and  allegations,  and  correct  or  amend  any 
mistake  or  errors  that  may  happen  in  the  account  as  reported,  or  refer  the  same 
to  auditors,  who  shall  examine  and  restate  the  account,  after  hearing  parties  and 
witnesses,  and  make  report  to  the  next  or  some  subsequent  court  for  confirma- 
tion and  allowance  as  aforesaid :  Provided  always,  that  in  all  cases  where  it 
shall  appear  that  the  executor  or  administrator  hath  not  had  sufficient  assets  in 
hand  of  the  testator  or  intestate,  to  satisfy  all  just  debts  and  expenses,  the  court 
shall  not  proceed  to  decree  an  allowance  of  the  account  until  the  next  sitting 
after  the  report  is  made;  and  the  accounts  of  guardians  or  trustees  shall  be 
audited  and  stated  by  the  surrogate,  and  reported  to  and  finally  settled  and 
allowed  by  the  orphans'  court  in  manner  aforesaid;  but  in  cases  of  trustees  and 
guardians,  the  surrogate  shall  issue  citations  to  all  persons  concerned  to  appear 
at  the  said  orphans'  court;  which  citations  shall  be  served  at  least  ten  days 
before  the  sitting  of  the  court;  and  the  said  court  shall,  upon  application  of  an 
orphan  or  other  person  interested,  from  time  to  time,  order  and  direct  the  guar- 
dians to  account  as  aforesaid,  for  all  moneys,  goods  and  chattels  they  shall  re- 
ceive, and  for  the  rents,  issues  and  profits  of  any  real  estate  in  their  possession 
belonging  to  their  wards. 

25.  When  any  surrogate  shall  audit  and  state  any  account  as  directed  by  the 
preceding  section  of  this  act,  he  shall  audit  and  state  the  same,  and  place  the  said 
account  on  the  files  of  his  office  subject  to  the  inspection  of  any  person  interested 
therein,  at  least  twenty  days  previous  to  the  same  being  presented  to  the  court 
for  settlement  and  allowance. 

20.  It  shall  be  lawful  for  the  court  to  whom  any  account  is  reported  for  allow- 
ance as  aforesaid,  or  for  the  auditors  to  whom  an  account  is  referred  as  aforesaid, 
at  the  instance  of  any  party  interested  in  the  same,  or  by  their  own  proper  author- 
ity, to  examine  any  executor,  administrator,  guardian  or  trustee  exhibiting  such 
account,  on  oath  or  affirmation,  touching  the  truth  and  fairness  of  the  same  or 
any  part  or  item  thereof;  and  the  allowance  of  commissions  to  executors,  admin- 
istrators, guardians  or  trustees,  shall  be  made  with  reference  to  their  actual  pains, 
trouble,  and  risk  in  settling  such  estate,  rather  than  in  respect  to  the  quantum  of 
estate ;  and  where  any  difference  arises  between  executors,  administrators,  guar- 
dians or  trustees,  in  regard  to  the  proportion  of  commissions  between  them,  the 
orphans'  court  shall  determine  the  same,  having  regard  to  their  respective  ser- 
vices. 

27.  The  sentence  or  decree  of  the  orphans'  court  on  the  final  settlement  and 
allowance  of  the  accounts  of  executors,  administrators,  guardians  or  trustees, 
shall  be  conclusive  upon  all  parties,  and  shall  exonerate  and  for  ever  discharge 
every  such  executor,  administrator,  guardian  or  trustee  from  all  demands  of  cre- 
ditors, legatees  or  others,  beyond  the  amount  of  such  settlement,  except  for 
assets  or  moneys  which  may  come  to  hand  after  settlement  as  aforesaid,  except- 
ing, also,  in  cases  where  a  party  applying  for  a  resettlement,  shall  prove  some 
fraud  or  mistake  therein,  to  the  satisfaction  of  the  said  orphans'  court. 

28.  Every  person  duly  cited  or  summoned  to  appear  at  any  of  the  said  orphans' 
courts,  ten  days  before  the  time  appointed  for  appearance,  who  shall  make  default, 
shall  be  liable  to  attachment  for  contempt,  and  the  said  courts  are  hereby  author- 
ized and  empowered  to  compel  obedience  to  their  process,  orders  and  sentences, 
by  imprisonment  of  body  or  distress  and  sale  of  lands  and  goods,  as  fully  and 
amply  as  any  other  court  of  record  in  this  state. 

29.  The  sheriff  and  constables  of  the  county  shall  be  and  they  hereby  are 
severally  declared  to  be  officers  of  the  orphans'  court,  and  shall  attend  the  same 
as  such,  and  serve  all  process  and  orders  of  the  court  or  judges,  directed  to  them 
or  any  of  them. 

30.  Whenever  a  citation  or  process  of  attachment  shall  be  duly  issued  out  of 
the  orphans'  court  in  any  county  of  this  state,  against  any  person  or  persons  who 
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shall  reside  without  said  county,  and  within  this  state,  it  shall  be  the  duty  of  the 
*rrhi  *sheriff  or  other  proper  officer  of  such  county,  and  the  said  sheriff  or 
-■  other  officer  is  hereby  authorized  and  empowered  to  serve  and  execute 
such  citation  or  process,  in  the  same  manner  as  if  the  person  or  persons  against 
whom  it  may  be  issued,  resided  within  the  county  where  such  citation  or  process 
is  issued. 

31.  If  it  shall  happen  that  an  orphans'  court  shall  not  be  held  at  the  regular 
term  or  terms  of  said  court,  by  reason  of  the  non-attendance  of  a  sufficient 
number  of  judges,  the  business  and  proceedings  pending  in  said  court  and  pro- 
cess returnable  thereto,  shall  be  considered  continuing  from  term  to  term  until 
a  regular  court  shall  be  held. 

32.  The  clerk  of  the  orphans'  court  shall  draw  and  tax  bills  of  costs  in  all 
litigated  suits  in  said  court,  and  present  the  same  to  the  court,  who  shall  adjudge 
and  direct  which  of  the  parties  shall  pay  the  same ;  and  every  bill  of  costs  so 
taxed,  shall  be  filed  by  the  surrogate,  who  is  hereby  authorized,  if  the  same  is 
not  paid,  to  issue  an  execution  against  the  goods  and  chattels,  lands  and  tene- 
ments of  the  party  adjudged  to  pay  the  same ;  and  the  costs,  when  paid  or 
levied,  shall  be  received  by  the  surrogate,  who  shall  pay  to  the  court,  sheriff  and 
crier  each  their  fees,  as  the  same  shall  be  taxed,  and  the  residue  to  the  persons 
entitled  thereto ;  and  the  execution,  before  the  same  is  delivered  to  the  sheriff, 
shall  be  recorded  by  the  clerk  of  the  court  of  common  pleas  of  the  county,  in 
the  book  by  him  kept  for  recording  executions. 

33.  The  surrogate  shall  cause  to  be  affixed  and  at  all  times  kept  up  in  his 
office,  in  some  conspicuous  place,  a  true  list  of  all  fees  which  may  be  lawfully 
demanded  by  him,  as  well  in  his  capacity  of  clerk  of  the  orphans'  court  as  of 
surrogate  of  the  county,  and  if  he  shall  neglect  to  put  up  and  keep  in  view  such 
list  of  fees,  or  shall  take  other  or  greater  fees  than  by  law  allowed,  or  shall  take 
fees  for  services  not  performed,  he  shall,  for  every  such  offence,  forfeit  and  pay 
the  sum  of  thirty  dollars,  to  be  recovered  in  an  action  of  debt,  with  costs  of  suit, 
before  any  court  having  cognizance  thereof,  by  the  party  aggrieved. 

34.  It  shall  be  lawful  for  every  executor,  administrator  or  guardian,  who  hath 
settled  or  shall  settle  his  or  her  account  before  the  orphaus'  court,  and  who  hath 
or  shall  hereafter  pay  any  legacy  or  legacies,  distributive  share  or  shares,  or 
sums  of  money,  to  any  persou  or  persons  entitled  by  law  to  receive  the  same, 
his,  her  or  their  executors  or  administrators,  to  produce  the  receipts  and  dis- 
charges therefor  to  the  surrogate  of  the  county  in  which  letters  testamentary  or 
of  administration  or  guardianship  have  been  or  shall  be  granted,  and  the  said 
surrogate  shall  immediately  record  the  same  in  a  book  to  be  by  him  kept  for 
that  purpose :  Provided,  that  the  same  be  first  proved  and  acknowledged  in 
the  manner  that  deeds  of  conveyance  of  land  are  by  law  required  to  be  proved 
and  acknowledged  ;  which  proof  or  acknowledgment  shall  be  recorded  with  such 
receipts  or  discharges;  and  the  said  surrogate  shall  endorse,  on  such  receipts 
and  discharges,  the  book  and  page  in  which  the  same  is  recorded,  with  the  time 
of  recording  the  same,  and  sign  his  name  thereto;  and  the  said  record,  or  a  copy 
thereof,  under  the  hand  and  seal  of  office  of  the  surrogate,  shall  be  received  in 
evidence  in  any  court  of  record  in  this  state,  if  it  shall  be  made  to  appear  to  the 
satisfaction  of  said  court,  that  the  origiual  receipt  or  discharge  hath  been  lost, 
or  that  it  is  not  in  the  power  of  the  party  offering  the  copy  in  evidence  to  pro- 
duce the  same,  and  the  surrogates  of  the  several  counties  of  this  state  shall  pro- 
cure, at  the  expense  of  the  county,  a  good  bound  book  in  which  they  shall 
record  such  receipts  and  discharges.   (See  97.) 

35.  No  surrogate  shall  be  allowed  to  appear  or  act  as  attorney,  proctor  or 
counsel,  or  to  sit  as  a  judge  in  the  orphans'  court  of  the  county  in  which  he  is 
surrogate. 

36.  All  examinations  to  be  taken  and  made  use  of  at  the  hearing  of  any  cause 
in  the  orphans'  court  of  any  county,  may  be  taken  and  reduced  to  writing  by 
the  surrogate  of  such  county,  who  is  hereby  authorized  to  administer  the  proper 
oath  to  the  witnesses  examined  by  him,  which  examinations  shall  be  taken  on 


ORPHANS'  COURTS.  583 

ten  days1  notice  of  the  time  and  place  of  taking  the  same,  given  by  ihe  party  or 
bifl  attorney,  to  the  opposite  party  or  his  attorney,  and  either  uf  the  parties 

may,  in  person  or  by  his  attorney,  be  present  and  examine  and  cross-examine 
Buofa  witnesses. 

37.  The  examinations  so  taken  shall  be  of  the  like  force  and  effect  as  if  taken 
*in  the  orphans'  court,  before  the  judges  thereof,  and  shall  be  filed  with  r*c-o 
the  clerk  of  the  said  court,  to  be  read  in  evidence  upon  the  hearing  of  the  •- 
cause,  saving  all  just  exceptions. 

33.  Whenever  an  oath,  affirmation  or  affidavit  is  required  to  be  made  or 
taken,  to  be  used  for  any  purpose  whatever,  in  any  proceeding  to  be  had  before 
any  surrogate  or  in  the  orphans'  court  of  any  county,  the  same  may  be  made 
and  taken  by  and  before  the  surrogate  of  the  county  wherein  said  proceeding 
maybe  had;  and  the  said  surrogate  shall  be  entitled  to  receive  the  sum  of 
twelve  cents  for  every  such  oath,  affirmation  or  affidavit,  when  not  otherwise 
specially  provided. 

39.  The  judges,  surrogates  and  other  officers  of  the  orphans'  court,  shall  be 
entitled  to  demand  and  receive,  for  the  services  hereinafter  mentioned,  the  fees 
thereunto  annexed,  and  no  more,  and  a  sheet  or  folio  shall  contain  one  hundred 
words. 

Fees  to  be  divided  among  the  judges  who  are  present  in  court  when  the  ser- 
vice is  performed. 

The  first  motion  in  every  cause  (but  no  case  to  be  deemed  a  cause 

in  court,  unless  there  be  adverse  parties  in  the  same),  50  cents. 

Every  order  in  a  cause,  20  cents. 

The  trial  and  argument  of  every  cause,  50  cents. 

Every  decree,  80  cents. 

Every  appointment  of  auditors,  guardians,  trustees  or  commissioners,  SO  cents. 

Retaxing  every  bill  of  costs,  when  necessary,  50  cents. 

Fees  to  be  received  by  the  surrogate,  for  services  directed  by  lav:  to  be  per- 
formed by  the  register  of  the  prerogative  court,  and  to  be  paid  over  to  him. 

For  recording  the  name  of  each  testator,  the  year  in  which  the  will 

was  proved,  and  filing  the  will, 
Recording  the  name  of  each  intestate,  where  administration  hath 

been  granted,  and  the  year  when  granted, 
Filing  every  inventory, 

Fees  of  surrogate  and  clerk  of  the  orpharis'  court. 

For  drawing  and  taking  depositions  on  will  or  inventory, 

Engrossing  a  will  and  proof,  each  sheet, 

Recording  a  will  and  proof,  each  sheet, 

Granting  probate, 

Engrossing  probate, 

Recording  probate, 

Drawing  and  taking  depositions  to  codicils, 

Recording  and  engrossing  codicil  and  proof,  each  sheet, 

Drawing  administration  bond  and  taking  deposition  thereon, 

Granting  letters  of  administration, 

Engrossing  ditto, 

Recording  ditto, 

Filing  administration  bond, 

Recording  inventory  and  proof,  each  sheet, 

Drawing  bond  and  petition  for  guardianship, 

Reading    do.  do., 

Filing        do.  do., 

Granting  letters  of  guardianship, 

Engrossing  do., 


25  cents. 

12  cents. 

12  cents. 

$1  33  cents. 

12  cents. 

8  cents. 

1  00 

12  cents. 

8  cents. 

62  cents. 

8  cents. 

1  33  cents. 

1  00 

12  cents. 

8  cents. 

8  cents. 

S  cents. 

1  33  cents. 

10  cents. 

8  cents. 

1  00 

12  cents. 
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Recording  letters  of  guardianship,  8  cents. 

Recording  inventories,  made  by  guardians,  each  sheet,  8  cents. 

Drawing  petition,  stating  a  list  of  debts  and  credits  on  application 

for  the  sale  of  real  estate,  entering  rule  and  making  copies,  $1  55  cents. 

Exhibiting  proofs  of  advertising  rule  to  show  cause,  entering  decree, 

copies  thereof,  and  receiving,  filing  and  recording  report  of  sales,     4  20  cents. 
*For  advertising  the  rule  of  court,  when  done  by  the  surrogate,     1  00 
For  services  enjoined  by  the  act  concerning  contracts  of  real 
estate,  made  by  testators  and  intestates,  in  their  lifetime,  the  same 
fees  as  allowed  for  the  sale  of  land. 

Drawing  petition,  reading,  filing  and  recording  decree  appointing 
commissioners  for  the  division  of  real  estate,  and  a  certified 
copy  of  such  decree,  3  40  cents. 

Recording  report  of  commissioners,  each  sheet,  8  cents. 

Recording  drafts,  for  each  and  every  course,  3  cents. 

Drawing  petition  on  application  for  rule  to  limit  time  to  creditor's 
demand,  enteriug  the  rule,  advertising,  entering  the  decree, 
making  the  rule  absolute,  and  a  certified  copy  of  the  decree,  4  20  cents. 

Drawing  every  citation  or  other  process,  30  cents. 

Sealing  the  same,  14  cents. 

Entering  every  action,  8  cents. 

Entering  the  return  of  a  writ,  10  cents. 

Entering  every  rule  or  order  of  court,  10  cents. 

Copy  of  such  rule  or  order,  8  cents. 

Searching  the  records,  12  cents. 

Swearing  each  witness,  6  cents. 

Reading  every  petition  or  other  writing  given  in  evidence,  10  cents. 

Filing  every  citation,  exception  or  other  paper,  8  cents. 

Entering  every  discontinuance,  10  cents. 

Entering  every  decree,  10  cents. 

Taxing  every  bill  of  costs,  50  cents. 

Issuing  execution  for  costs,  50  cents. 

Entering  and  filing  appeal,  20  cents. 

Copies  of  citations,  exceptions,  records,  and  other  papers,  each  sheet,     8  cents. 

Seal  and  certificate,  25  cents. 

Taking  depositions,  each  sheet,  12  cents. 

Recording  certified  copy  of  proceedings  in  cases  of  lunacy,  trans- 
mitted to  the  court,  each  sheet,  8  cents. 

Recording  receipts  and  discharges,  each  sheet,  8  cents. 

For  auditing  and  stating  the  account  of  executors,  administrators, 
guardians  or  trustees,  and  reporting  the  same  to  the  court,  such 
fees  as  the  court  shall  think  reasonable. 

Crier's  fees. 

Making  proclamation  on  application  for  the  fulfilment  of  contracts,        8  cents. 
Swearing  a  witness,  6  cents. 

Supplement.     Approved  February  28,  1849.     (Pam.  165.) 

40.  Sec.  1.  In  case  the  executor  or  executors  of  any  last  will  and  testament 
has  or  have  removed,  or  shall  hereafter  remove  out  of  this  state,  or  do  not  reside 
within  the  same,  and  shall  neglect  or  refuse  to  proceed  with  the  administration 
of  the  estate,  and  to  execute  and  fulfil  the  trusts  mentioned  in  the  last  will  and 
testament  of  the  testator,  it  shall  be  lawful  for  the  orphans'  court  of  the  county 
where  letters  testamentary  have  been  granted,  upon  complaint  made  by  any  per- 
son interested  in  the  estate  of  the  testator,  to  revoke  the  letters  testamentary 
granted  to  such  executor  or  executors,  and  thereupon  to  grant  letters  testament- 
ary, with  the  will  annexed,  to  such  fit,  responsible,  and  discreet  person  or  per- 
sons as  such  orphans'  court  shall  see  fit  and  proper. 
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41.  Sec.  2.  Before  any  letters  testamentary  shall  he  issued  in  pursuance  of 
this  act,  citations  shall  he  duly  issued,  directed  to  all  the  parties  interested  in  the 
estate  of  the  testator,  and  shall  be  duly  served  on  all  the  parties  named  therein, 
resident  within  the  jurisdiction  of  the  court,  requiring  such  persons,  on  a  certain 
day  to  be  named  therein,  to  show  cause  why  the  letters  testamentary,  theretofore 
issued,  should  not  be  revoked,  and  letters  testamentary,  with  the  will  annexed, 
issued,  as  *raentioned  in  the  first  section  of  this  act,  a  copy  of  which  cita-  r*znn 
tion  shall  also  be  published  in  some  newspaper  of  this  state,  to  be  desig-  •- 
nated  by  the  court,  once  in  every  week,  for  at  least  thirty  days  prior  to  the  time 
appointed  for  the  hearing  of  said  complaint ;  and  the  truth  of  said  complaint 
shall  be  duly  proved  and  established  before  said  court. 

42.  Sec.  *3.  All  persons  to  whom  letters  testamentary,  with  the  will  annexed, 
of  any  person  or  persons,  shall  be  issued,  in  pursuance  of  this  act,  shall  be  re- 
quired, before  the  issuing  thereof,  to  give  bonds  to  the  ordinary  of  this  state, 
with  two  or  more  sureties  able  and  sufficient,  in  such  penalty  as  the  court  shall 
direct,  with  condition  for  the  faithful  execution  of  the  trust  reposed,  and  as  far 
as  the  same  is  applicable,  in  conformity  with  the  condition  of  the  bond  required 
by  the  eleventh  section  of  the  act  entitled,  "An  act  respecting  executors  and  the 
administration  and  distribution  of  intestates'  estates,"  to  be  given  by  persons  to 
whom  administration  shall  be  granted. 

43.  Sec.  4.  All  persons  to  whom  letters  testamentary  shall  be  issued,  in  pur- 
suance of  this  act,  shall  have  full  power  and  authority  to  demand,  recover,  and 
receive  the  estate  of  the  testator,  and  to  fulfil  all  and  every  the  trust  and  trusts 
contained  in  his  last  will  and  testament,  in  the  same  manner  and  to  the  same 
effect  as  if  such  person  or  persons  had  been  named  in  said  last  will  and  testa- 
ment, as  the  executor  or  executors  thereof,  and  shall  have  all  lawful  and  proper 
action  and  actions,  suit  and  suits,  both  at  law  and  in  equity,  as  well  against  the 
executor  or  executors,  whose  letters  shall  be  revoked  as  aforesaid,  as  all  other 
persons,  necessary  for  the  administration  and  final  settlement  of  the  estate  of  the 
testator,  and  the  execution  and  fulfilment  of  the  trusts  mentioned  in  said  last  will 
and  testament. 

44.  Sec.  5.  Nothing  in  this  act  contained  shall  be  construed  or  held  to  re- 
lease or  discharge  any  executor  or  executors,  wrhose  letters  may  be  revoked  as 
aforesaid,  from  liability  to  account,  as  heretofore,  for  the  estate,  or  any  part 
thereof,  of  his  or  their  testator  received,  or  which  ought  to  have  been  received 
by  him  or  them,  or  for  any  neglect,  default,  miscarriage,  or  breach  of  trust  by 
him  or  them  done,  committed  or  suffered,  or  to  release  or  discharge  the  surety 
or  sureties,  if  any  shall  have  been  given,  of  such  executor  or  executors  from  his 
or  their  liability. 

45.  Sec.  6.  No  appeal  to  the  prerogative  court,  from  any  order,  sentence,  or 
decree  of  any  orphans' court  of  this  state,  hereafter  to  be  made,  shall  be  allowed, 
unless  such  appeal  shall  be  demanded  within  six  months  from  the  time  of  the 
making  of  such  order,  sentence,  or  decree  ;  and  that  no  appeal  from  any  such 
order,  sentence,  or  decree,  heretofore  made,  shall  be  allowed,  unless  such  appeal 
be  demanded  within  six  months  from  the  time  of  the  approval  of  this  act. 

46.  Sec.  7.  This  act  shall  not  be  held  to  apply  to  cases  where,  by  law,  the 
time  within  which  appeals  shall  be  taken  from  the  orders,  sentences,  or  decrees 
of  the  orphans'  court  to  the  prerogative  court,  is  now  limited. 

Supplement.     Approved  March  2,  1854.     (Pam.  245.) 

41  Sec.  1.  If  complaint  shall  be  made  to  any  one  of  the  judges  of  the  orphans' 
court  of  any  county,  by  any  person  who  shall  be  security  on  the  bond  of  any 
administratrix  or  female  guardian  having  control  of  the  estate  of  any  minor,  that 
such  administratrix  or  guardian  is  married  or  likely  to  be  married  ;  and  the  said 
person  or  persons  shall  represent  under  oath  his  or  their  fear  that  the  estate  of 
said  minor  may  be  wasted  or  mismanaged  by  reason  of  such  marriage,  the  said 
judge  shall  forthwith  call  an  orphans'  court,  which  court  shall,  on  being  satisfied 
of  the  reasonableness  of  such  apprehension,  order  and  direct  such  administratrix 
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or  guardian  to  give  security  to  the  minors  or  orphans  by  mortgage  or  bonds,  in 
such  sum  and  with  such  sureties  as  the  said  court  shall  think  reasonable,  con- 
ditioned as  directed  in  the  seventh  section  of  the  act  to  which  this  is  a  supple- 
ment, instead  of  the  said  administration  or  guardianship  bond. 

48.  Sec.  2.  In  case  of  the  neglect  or  refusal  of  any  administratrix  or  guardian 
as  aforesaid,  to  comply  with  such  order  and  direction,  the  said  court  shall  pro- 
ceed to  revoke  her  letters  of  administration  or  guardianship,  and  to  appoint  some 
other  fit  person  in  the  stead  of  the  person  so  refusing,  taking  from  the  person  so 
^       .  newly  *appointed,  security  for  the  faithful  performance  of  his  duties  as  is 

J  directed  in  the  eighth  section  of  the  act  to  which  this  is  a  supplement. 

A  further  Supplement.     Approved  March  17,  1855.     (Pam.  342.) 

49.  Sec.  1.  No  inventory  shall  be  received  or  admitted  to  be  proved  before 
the  surrogate  or  orphans'  court  or  ordinary  which  is  not  full  and  specific  in  its 
details. 

50.  Sec.  2.  Any  person  aggrieved  by  any  order  or  proceeding  of  a  surrogate, 
in  proving  an  inventory  or  granting  letters  of  administration,  may,  by  filing  a 
petition  of  appeal  with  the  surrogate  within  thirty  days  after  such  order  or  pro- 
ceeding, appeal  therefrom  to  the  orphans'  court,  which  appeal  the  said  court 
shall  hear  in  a  summary  way  at  the  next  term  thereafter,  and  affirm  or  reverse 
the  order  or  proceeding  complained  of,  either  wholly  or  in  part. 

51.  Sec.  3.  Whenever  any  executor,  administrator,  guardian,  or  trustee  shall 
be  removed  by  order  of  the  orphans'  court,  the  said  order  shall  also  require  the 
person  so  removed  to  state  and  settle  his  account  as  such  executor,  adminis- 
trator, guardian,  or  trustee,  at  the  next  term  of  said  court,  and  to  pay  and 
deliver  the  balance  due,  and  the  goods,  chattels,  effects,  and  choses  in  action  in 
his  hands,  to  the  person  that  may  be  entitled  to  receive  the  same,  within  sixty 
days  after  such  settlement ;  and  the  court  may  enforce  the  performance  of  such 
order  by  fine,  not  to  exceed  the  amount  of  the  estate  in  his  hauds,  or  by  attach- 
ment for  contempt,  or  both,  at  the  discretion  of  the  court,  the  payment  of  which 
fine  may  be  enforced  by  attachment,  or  by  execution  against  the  goods  and  chat- 
tels, or  the  goods  and  chattels  and  lands,  of  such  defaulter,  and  in  favor  of  the 
person  to  whom  the  defaulter  should  have  made  such  payment  as  aforesaid,  who 
shall  be  entitled  to  receive  such  fine,  and  shall  account  for  the  same  as  assets  of 
the  estate. 

52.  Sec.  4.  In  case  of  the  marriage  of  any  female  executrix,  administratrix, 
guardian,  or  trustee  under  a  will,  her  power  as  such  over  the  estate  or  property 
shall  immediately  cease  and  be  suspended,  and  the  orphans'  court,  at  its  next 
term,  shall  revoke  the  letters  testamentary  of  administration  or  of  guardianship, 
or  the  power  and  authority  of  such  trustee,  and  remove  her  from  office,  unless 
her  husband  give  bond  to  the  ordinary,  with  two  or  more  sufficient  sureties,  and 
in  such  sum  as  the  court  may  direct,  conditioned  for  the  faithful  execution  by 
him  and  his  wife  of  the  trust  reposed,  in  which  case  the  said  power  shall  be  con- 
tinued in  the  name  of  him  and  his  wife  :  Provided,  that  nothing  herein  con- 
tained shall  be  construed  to  release  or  discharge  said  husband  and  wife,  or  either 
of  them,  from  any  previous  neglect,  default,  or  breach  of  trust,  or  from  any 
liability  to  account  as  heretofore,  or  to  release  or  discharge  the  sureties  of  such 
female  (if  any  there  be)  from  their  liability ;  and  if  the  husband  fail  to  give 
such  bond,  the  court  shall  have  full  power  to  appoint  some  suitable  person  in 
the  stead  of  such  female,  who  shall  have  the  same  power  and  authority  that  she 
had  before  her  removal :  Provided,  that  before  he  enters  upon  the  duties  of  his 
appointment,  he  shall  give  bond  to  the  ordinary,  with  two  or  more  sufficient 
sureties,  and  in  such  sum  as  the  court  may  direct,  conditioned  for  the  faithful 
execution  of  the  trust  reposed.     (See  97.) 

53.  Sec.  5.  It  shall  be  lawful  for  the  orphans'  court,  at  any  time,  upon  good 
cause  shown,  to  require  any  executor,  administrator,  guardian,  or  trustee  under 
a  will,  to  give  bond,  in  such  sum  and  with  such  sureties  as  the  court  may  approve, 
to  his  co-executor,  administrator,  guardian,  or  trustee,  conditioned  to  indemnify 
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him  from  all  loss  that  may  happen  to  him  by  the  neglect,  default,  or  breach  of 
trust  of  such  executor,  administrator,  guardian,  or  trustee,  or  the  like  bond  to 
the  ordinary,  conditioned  for  the  faithful  performance  of  his  duties  as  such  exe- 
cutor, administrator,  guardian,  or  trustee,  and  for  the  payment  and  delivery,  to 
the  person  that  may  be  entitled  to  receive  the  same,  of  any  money  or  property 
that  may  then  or  thereafter  be  in  his  hands,  as  such  executor,  administrator, 
guardian,  or  trustee :  Provided  however,  that  twenty  days'  notice  be  given  to 
such  executor,  administrator,  guardian  or  trustee,  of  such  application  to  the 
court,  and  of  the  reasons  therefor;  and  on  failure  to  give  such  bond,  the  court 
shall  have  full  power  to  revoke  the  letters  testamentary  of  administration  or 
guardianship,  or  the  power  and  authority  of  such  trustee,  and  remove  such  exe- 
cutor, administrator,  guardian,  *or  trustee  from  office,  and  appoint  some  r*5f;c> 
suitable  person  in  his  stead,  who  shall  have  the  same  power  and  authority  L 
as  the  one  so  removed,  and  before  he  enters  upon  the  duties  of  his  appointment 
shall  give  bond  to  the  ordinary,  in  the  manner  required  in  the  fourth  section  of 
this  act :  Provided,  that  nothing  herein  contained  shall  be  construed  to  release 
or  discharge  the  person  so  removed  from  any  previous  neglect,  default,  or  breach 
of  trust,  or  to  release  or  discharge  his  sureties,  if  any  there  be,  from  their 
liability. 

54.  Sec.  6.   [Repealed  and  supplied  by  74.] 

55.  Sec.  7.  It  shall  be  the  duty  of  the  orphans'  court,  on  the  settlement  of 
any  account  by  an  executor,  administrator,  guardian,  or  trustee,  which  is  not  a 
final  settlement,  to  order  when  a  further  account  shall  be  settled ;  and  if  he  fail 
to  make  such  settlement  at  the  time  so  ordered,  the  court,  for  good  cause  shown, 
unless  further  time  be  granted,  shall  proceed  to  remove  him,  and  appoint  a  suit- 
able person  in  his  place,  as  provided  in  the  next  preceding  section  of  this  act. 

56.  Sec.  8.   [Repealed  and  supplied  by  76.] 

57.  Sec.  9.   [Repealed  and  supplied  by  92.] 

58.  Sec.  10.  Where  provision  shall  be  made  by  a  will  for  a  specific  compen- 
sation to  an  executor,  trustee,  or  guardian,  the  same  shall  be  deemed  a  full 
satisfaction  for  his  services  in  lieu  of  the  allowance  aforesaid,  or  his  share  thereof, 
unless  he  *shall,  by  writing  filed  with  the  surrogate,  renounce  all  claim  ^.^ 
to  such  specific  compensation.  *- 

59.  Sec.  11.  All  proceedings  of  surrogates  respecting  the  probate  of  the  will 
of  a  person  dying  after  this  act  takes  effect,  and  not  brought  before  the  orphans' 
court  by  virtue  of  the  sixteenth  section  of  the  act  to  which  this  is  a  supplement, 
shall  be  subject  to  an  appeal  to  the  orphans'  court  by  any  person  interested,  or 
other  person  legally  representing  him,  and  to  proceedings  thereon  as  if  the  will 
had  not  been  proved :  Provided,  that  such  appeal  be  brought  within  six  months 
after  such  proceedings  before  the  surrogate,  or  within  one  year  after  such  pro- 
ceedings in  cases  where  the  person  appealing  resides  out  of  this  state  at  the 
death  of  the  testator. 

60.  Sec.  12.  Whenever  a  cause  respecting  the  probate  of  the  will  of  a  person 
dying  after  this  act  takes  effect  shall  be  tried,  if  probate  of  such  will  be  refused, 
such  decree  or  order  may  be  made  respecting  the  costs  as  might  have  heretofore 
been  made ;  but  if  probate  thereof  be  granted,  then  the  costs  of  both  parties  shall 
be  paid  by  the  person  or  persons  contesting  the  validity  of  the  will,  and  the  suc- 
cessful party  shall  have  a  decree  for  such  costs  and  fees  as  the  court  may  allow 
against  the  other  party,  which  decree  may  be  enforced  by  the  court  making  it,  by 
attachment,  or  execution,  or  any  other  lawful  process  or  proceeding,  as  fully  and 
amply  as  the  judgment  of  any  court  of  this  state:  Provided  however,  that  if, 
upon  the  trial  or  hearing  of  such  cause,  the  party  contesting  the  validity  of  such 
will  does  not  offer  any  evidence  other  than  the  subscribing  witnesses  to  the  will, 
then  he  shall  not  be  liable  to  pay  the  costs  of  the  successful  party.     (See  86.) 

61.  Sec.  13.  It  shall  and  may  be  lawful  for  the  ordinary  to  cause  any  bond 
that  may  be  executed  in  pursuance  of  this  act  to  be  prosecuted  in  any  court  of 
record,  at  the  request  and  expense  of  any  person  aggrieved  by  the  forfeiture  of 
such  bond,  and  the  moneys  recovered  thereon  shall  be  applied  towards  making 
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good  the  damages  sustained  by  the  not  performing  the  conditions  thereof,  in  such 
manner  as  the  ordinary  shall,  by  his  sentence  or  decree,  direct. 

62.  Sec.  14.  The  masters  and  examiners  of  the  court  of  chancery  shall  be,  ex 
officio,  masters  and  examiners  of  all  the  orphans'  courts  in  this  state,  and  in  all 
suits  or  proceedings  authorized  by  this  act  shall  have  the  same  powers,  perform 
the  same  duties,  and  be  governed  by  the  same  rules  as  in  suits  and  proceedings 
in  the  court  of  chancery. 

63.  Sec.  15.  It  shall  be  the  duty  of  the  clerk  of  the  orphans'  court  to  keep 
regular  minutes  of  the  trials  and  proceedings  had  in  said  court,  and  to  enter  all 
decrees,  and  all  sentences  or  orders  whereby  any  fine  is  imposed,  or  a  sum  of 
money  is  ordered  to  be  paid  by  one  party  to  another,  in  a  book  to  be  by  him 
kept  for  that  purpose,  which  decrees,  sentences,  and  orders  shall  be  signed  by 
the  president  judge  ef  the  court,  and  the  record  thereof,  or  a  duly  certified  copy 
of  such  record,  shall  be  evidence  in  all  courts  of  this  state ;  and  the  said  decrees, 
sentences,  and  orders  shall  have  the  same  liens  and  priorities  as  judgments  of  the 
circuit  court  of  the  same  county,  and  the  like  executions  may  issue  thereon,  or  if 
need  be,  the  president  judge  of  the  court  may  enforce  performance  of  the  same 
by  writs  of  attachment,  injunction,  and  ne  exeat,  in  the  same  manner  as  may  be 
done  by  the  court  of  chancery,  and  all  executions  against  lands  shall  be  recorded 
in  the  manner  now  provided  by  law. 

64.  Sec.  16.  It  shall  be  lawful  for  the  orphans'  court,  or  the  president  judge 
thereof,  to  refer  it  to  a  master  and  examiner  to  take  or  restate  an  account,  or  to 
refer  to  him  any  other  matter  or  question  upon  which  it  may  be  necessary  or 
proper  to  have  the  report  of  a  master,  or  to  direct  the  testimony  in  any  matter 
pending  before  the  court  to  be  taken  before  a  master  and  examiner,  instead  of 
before  the  court,  as  heretofore. 

65.  Sec.  IT.  The  orphans'  court  shall  have  jurisdiction  over  suits  for  the  reco- 
very of  legacies  and  distributive  shares,  in  cases  where  the  will  has  been  proved 
in  the  same  court  or  before  the  surrogate,  or  a  decree  of  distribution  has  been 
made  in  the  same  court,  and  such  suits  shall  be  commenced  by  petition,  setting 
forth  concisely  the  petitioner's  claim  and  the  relief  prayed  for,  and  verified  by  the 
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oath  *of  the  petitioner,  or  his  agent  or  solicitor  in  the  matter,  and  on 
the  filing  thereof,  a  citation  or  citations,  under  the  seal  of  the  court,  and 
signed  by  the  clerk  and  the  petitioner,  or  his  solicitor,  shall  issue  of  course,  or 
any  other  lawful  writ  prayed  for,  if  allowed  by  the  court  or  the  president  judge, 
may  issue  thereon,  returnable  in  term  time  or  vacation,  and  directed  to  the 
parties  named  in  the  petition  as  defendants,  and  that  for  obtaining  from  the 
president  judge  such  writ,  or  any  other  necessary  order  relating  to  the  business 
of  the  court  and  which  he  may  make,  the  court  shall  be  considered  as  always 
open. 

66.  Sec.  18.  Such  citations  and  writs  may  be  issued  into  any  county  of  this 
state,  and  such  citations  shall  be  served  in  like  manner  as  subpoenas  issued  out 
of  the  court  of  chancery,  and  such  other  writs  in  the  same  manner  as  similar  writs 
issued  out  of  the  court  of  chancery,  and  the  court  may  enforce  obedience  to  all 
such  citations  and  writs  by  attachment  or  in  any  other  lawful  manner. 

67.  Sec.  19.  In  order  to  prevent  fraud  upon  the  estate  of  any  deceased  per- 
son, by  any  executor,  administrator,  guardian,  or  trustee,  who  may  be  intrusted 
with  the  management  of  such  estate,  or  any  part  thereof,  and  to  prevent  such 
executor,  administrator,  guardian,  or  trustee  from  embezzling,  wasting,  or  mis- 
managing the  estate  so  intrusted  to  him,  the  orphans'  court,  or  the  president 
judge  thereof  in  vacation,  may,  by  order  or  decree,  compel  discovery  to  be  made, 
on  examination  or  otherwise," in  relation  to  the  same  estate,  and  may  order  such 
proceedings,  or  the  issuing  of  such  lawful  writs  or  process  as  may  be  necessary 
for  the  foregoing  purposes,  and  may  enforce  obedience  to  all  such  orders,  decrees, 
writs,  and  process  as  fully  and  amply  as  may  be  done  by  the  court  of  chancery, 
and  such  writs  and  process  may  be  issued  into  any  county  of  this  state,  and  shall 
be  served  in  like  manner  as  similar  writs  and  process  issuing  out  of  the  court  of 
chancery :  Provided  however,  that  this  section  shall  apply  only  to  those  cases 
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where  letters  testamentary  or  of  administration  upon  such  estate  have  been 
issued  out  of  the  same  orphans1  court  or  by  the  surrogate  of  the  same  county. 

68.  Sec.  20.  In  all  suits  and  proceedings  by  virtue  of  the  next  preceding 
section,  such  proceedings  shall  lie  commenced  by  petition,  setting  forth  concisely 
the  petitioner's  claim  and  the  relief  prayed  for,  and  verified  by  the  oath  of  the 
petitioner  or  his  agent  or  solicitor  in  the  matter  ;  and  in  all  suits  and  proceedings 
by  virtue  of  the  seventeenth  and  nineteenth  sections  of  this  act,  the  orphans' 
court  shall,  except  where  it  is  otherwise  provided  by  this  act,  proceed  in  the 
same  manner  as  the  court  of  chancery  is  or  may  be  authorized  to  do,  and  shall 
be  governed  by  the  rules  of  the  court  of  chancery,  so  far  as  the  same  are  appli- 
cable :  Provided  however,  that  any  question  arising  in  any  such  suit  or  proceed- 
ing may  be  tried  and  determined  in  a  summary  way  before  the  court  without 
being  referred  to  a  master :  And  provided  further,  that  the  justices  of  the 
supreme  court  may,  from  time  to  time,  make  such  rules  and  orders  to  regulate 
the  pleadings  and  practice  in  such  proceedings  as  may,  in  their  judgment,  render 
the  practice  and  proceedings  therein  more  simple,  expeditious  and  efficient,  and 
prevent  unnecessary  costs  and  delay,  and  for  that  purpose  they  shall  have  full 
power  to  change  and  regulate  such  pleadings  and  practice. 

69.  Sec.  21.  In  suits  and  proceedings  by  virtue  of  the  seventeenth  and  nine- 
teenth sections  of  this  act,  the  clerks  of  the  orphans'  court  shall  perform  the 
same  duties  as  are  required  to  be  performed  by  the  clerk  of  the  court  of  chancery 
in  similar  cases,  and  in  such  suits  and  proceedings  the  fees  of  the  solicitor  for 
drawing  and  engrossing  a  petition,  or  answer  thereto,  shall  in  no  case  exceed 
three  dollars,  and  all  other  fees  and  costs  shall  be  the  same  as  are  allowed  for 
similar  services  in  the  court  of  chancery,  except  that  the  fees  of  the  court  and  clerk 
shall  be  two-thirds  of  the  sum  allowed  for  like  services  in  the  court  of  chancery. 

70.  Sec.  22.  The  orphans'  court,  or  the  surrogate  of  the  proper  ^ounty,  is 
hereby  empowered  to  order  executors  and  administrators  to  give  public  notice  to 
the  creditors  of  the  estate  of  the  decedent  to  bring  in  their  debts,  demands,  and 
claims  against  the  same,  under  oath,  within  nine  months  from  the  date  of  such 
order,  by  setting  up  such  notice  in  five  of  the  most  public  places  in  said  county 
for  the  space  of  two  months,  and  also  by  advertising  the  same,  for  the  like  space, 
in  such  one  or  more  of  the  newspapers  of  this  state  as  may  be  directed  in  said 
order,  and  any  further  *notice,  in  case  the  court  or  surrogate  shall  judge  r^-nr 
the  same  necessary,  which  order  may  be  made  at  any  time,  in  term  time  L 

or  vacation,  after  the  granting  of  letters  testamentary  or  of  administration, 
whether  the  estate  be  insolvent  or  not,  and  such  notice  shall  be  given  and  adver- 
tised within  twenty  days  after  the  date  of  such  order;  and  if  any  creditor  shall 
neglect  to  bring  in  and  exhibit  his  or  her  debt,  demand,  or  claim  within  the 
time  so  limited,  after  public  notice  given  as  aforesaid,  such  creditor  shall  be  for 
ever  barred  of  his  or  her  action  therefor  against  such  executors  or  administrators  : 
Provided  however,  that  in  case  such  creditor,  so  failing  to  bring  in  his  debt, 
demand,  or  claim,  shall,  before  decree  of  distribution,  find  some  other  estate  not 
inventoried  or  accounted  for  by  the  executor  or  administrator,  he  shall  receive 
his  ratable  proportion  out  of  the  same. 

71.  Sec.  23.  The  act,  approved  February  the  twenty-eighth,  eighteen  hun- 
dred and  forty-nine,  and  entitled,  "An  act  for  the  relief  of  legatees  and  next  of 
kin  in  the  recovery  of  legacies  and  distributive  shares,"  be  and  the  same  is  hereby 
so  amended  that  the  same  shall  apply  to  all  proceedings  by  virtue  of  the  next 
preceding  section  of  this  act,  to  the  same  extent  that  it  now  applies  to  proceed- 
ings by  virtue  of  the  fifteenth  section  of  the  act  entitled,  "An  act  for  the  limita- 
tion of  actions."     (See  Executors  and  Administrators.) 

72.  Sec.  24.  When  such  order  shall  be  obtained,  and  notice  given,  as  is  pro- 
vided in  the  twenty-second  section  of  this  act,  the  executor  or  administrator,  if 
he  shall  at  the  time  of  obtaining  such  order,  or  within  ten  months  thereafter,  by 
application  in  writing,  under  oath,  represent  to  the  orphans'  court  of  the  proper 
county  that,  according  to  the  best  of  his  knowledge  and  belief,  the  real  and  per- 
sonal estate  of  the  decedent  is  insufficient  to  pay  the  debts  of  the  deceased,  may 
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take  all  proceedings,  and  make,  by  order  of  the  court,  all  sales  of  real  estate  that 
may  be  necessary  for  the  settlement  of  the  estate,  and  that  may  be  authorized  by 
the  act  entitled,  "An  act  concerning  the  estates  of  persons  who  die  insolvent," 
without  proceeding  as  is  required  in  the  third  section  of  that  act.  (See  Insol- 
vent Estates.) 

73.  Sec.  25.  If  any  guardian  fail  to  deliver  to  the  proper  surrogate  an  inven- 
tory of  the  estate  of  the  ward  in  the  time  and  manner  required  by  law,  such  sur- 
rogate shall,  without  any  application  or  order  therefor,  cite  such  guardian  to 
deliver  in  such  inventory  at  the  ensuing  term  of  the  orphans' court,  and  the  costs 
of  such  citation  and  of  the  proceedings  thereon,  shall  be  paid  by  such  guardian 
out  of  his  own  private  estate  ;  and  if  he  fail  to  deliver  in  such  inventory,  accord- 
ing to  such  citation  and  the  order  of  the  court,  the  court  shall  revoke  the  letters 
of  guardianship,  and  remove  him  from  office,  and  appoint  some  suitable  person 
in  his  place,  who  shall  have  all  the  power  of  the  person  so  removed,  and,  before 
he  enters  upon  the  duties  of  his  appointment,  shall  give  bond  to  the  ordinary, 
in  the  manner  required  in  the  fourth  section  of  this  act;  and  the  person  so 
removed  shall  not  be  entitled  to  any  commissions  or  compensation  for  his  past 
services. 

A  further  Supplement.     Approved  March  6,  1856.     (Pam.  153.) 

74.  Sec.  1.  It  shall  be  the  duty  of  every  executor,  administrator,  guardian,  or 
trustee  under  a  will,  to  state  and  settle  his  account  in  the  surrogate's  office  of  the 
proper  county  within  one  year  after  his  appointment,  or  at  the  first  regular  term 
of  the  orphans'  court  after  the  expiration  of  said  year,  unless  the  court,  for  good 
cause  shown,  allow  further  time  therefor ;  and  in  case  of  failure  to  make  such  set- 
tlement within  the  time  so  limited,  or  so  allowed  by  the  court,  any  person  or  per- 
sons interested  in  the  estate,  or  any  other  person,  as  the  next  friend  of  any  infant 
or  infants  interested,  may  cite  such  executor,  administrator,  guardian  or  trustee 
to  make  such  settlement  at  the  ensuing  term  of  the  court ;  and  if  he  fail  to  state 
aiM  settle  his  account  according  to  such  citation,  the  costs  of  such  citation  and 
A  the  proceedings  thereon  shall  be  paid  by  such  executor,  administrator,  guar- 
dian or  trustee  out  of  his  own  private  estate,  unless  the  court,  for  good  cause 
shown,  shall  order  otherwise;  and  the  court  may,  if  it  shall  appear  that  the 
executor,  administrator,  guardian  or  trustee  has  wilfully  delayed  the  settlement 
of  his  account,  revoke  the  letters  testamentary  of  administration  or  guardianship, 
or  the  power  and  authority  of  such  trustee,  and  remove  such  executor,  adminis- 
trator, guardian  or  trustee  from  office,  and  appoint  some  suitable  person  in  his 
place,  which  person  so  appointed  shall,  before  he  enters  upon  the  duties  of  his 
appointment,  give  bond  to  the  ordinary,  with  two  or  more  sufficient  sureties,  and 
in  such  sum  as  the  court  may  direct,  conditioned  for  the  faithful  execution  of  the 
trust  reposed,  and  shall  then  have  all  the  power  of  the  person  so  removed  ;  and 
the  person  so  removed  shall  not  be  entitled  to  any  commissions  or  compensation 
for  his  past  services  :  Provided,  that  nothing  herein  contained  shall  make  it  the 
duty  of  any  executor  or  administrator,  who  is  or  may  be  entitled  to  all  the  per- 
sonal estate  of  the  testator  or  intestate,  after  payment  of  debts,  to  settle  his  ac- 
counts in  the  surrogate's  office  of  the  county,  unless  required  to  do  so  by  some 
person  interested  in  said  estate  ;  nor  shall  it  be  the  duty  of  any  guardian  or  trus- 
tee to  settle  an  account,  who  shall  file  with  the  surrogate  of  the  proper  county  a 
release  or  discharge  from  his  ward  or  cestui  que  trust,  of  full  age,  or  if  married, 
from  such  ward  or  cestui  que  trust  together  with  her  husband,  duly  executed 
and  acknowledged  as  deeds  for  land  are  by  law  executed  and  acknowledged. 

75.  Sec.  2.  Copies  of  the  releases  or  discharges  mentioned  in  the  preceding 
section,  duly  certified  by  the  surrogate* under  his  seal  of  office,  shall  be  received 
as  evidence  in  all  courts  of  this  state. 

76.  Sec.  3.  No  account  of  any  executor,  administrator,  guardian  or  trustee 
shall  be  audited  or  stated  by  the  surrogate,  or  allowed  by  the  orphans'  court, 
unless  such  executor,  administrator,  guardian  or  trustee  shall  first  give  at  least 
two  months'  notice  of  such  settlement  by  advertisements  set  up  in  five  of  the  most 
public  places  of  the  county  in  which  such  settlement  is  to  be  made,  one  whereof 
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shall  be  set  up  in  the  surrogate's  office  of  said  county,  and  also  by  publishing 
the  same  in  one  or  more  newspapers  published  in  such  county  for  the  same  length 
of  time,  and  due  proof  of  such  advertising  be  made  and  filed  with  the  surrogate: 
Provided,  that  in  case  no  newspaper  be  published  in  the  county,  then  instead  of 
advertising  such  notice  in  the  newspaper,  the  said  executor,  administrator,  guar- 
dian or  trustee  shall  give  notice  by  setting  up  advertisements  in  ten  of  the  most 
public  places  in  said  county  for  the  like  space  of  time,  two  of  which  places  shall 
be  the  clerk's  and  surrogate's  offices  of  said  county. 

77.  Skc.  4.  Sufficient  bonds,  with  two  or  more  able  sureties,  to  the  ordinary 
of  the  state,  with  like  penalty  and  conditions  as  in  other  cases  of  administrator's 
bonds,  shall  be  required  of  all  husbands  to  whom  administration  shall  be  granted 
of  the  goods,  chattels  and  credits  of  their  deceased  wives. 

78.  Sec.  5.  The  commissions  of  executors  and  administrators  on  all  sums  that 
come  into  their  hands  under  five  hundred  dollars,  shall  be  determined  by  the 
orphans'  court,  according  to  the  actual  services  rendered.     (See  92.) 

79.  Sec.  6.  The  sixth  and  eighth  sections  of  the  act  entitled  "A  further  sup- 
plement to  the  act  entitled  'An  act  respecting  the  orphans'  court,  and  the  power 
and  authority  of  surrogates,'"  approved  March  seventeenth,  eighteen  hundred 
and  fifty-five,  and  all  other  acts  contrary  to  the  provisions  herein  contained,  be 
and  the  same  are  hereby  repealed. 

A  further  Supplement.     Approved  March  1,  1859.     (ram.  74.) 

80.  Sec.  1.  "When  either,  or  all  of  the  sureties  of  any  executor  or  executors,  ad- 
ministrator or  administrators,  or  guardian  or  guardians,  shall  desire  to  be  released 
from  responsibility  on  account  of  the  future  acts,  or  defaults  of  such  executor  or 
executors,  administrator  or  administrators,  guardian  or  guardians,  such  surety 
or  sureties  may  make  application  to  the  orphans'  court  of  the  county  in  which 
the  letters  testamentary,  or  of  administration,  or  of  guardianship  were  granted 
for  relief. 

81.  Sec.  2.  Said  orphans' court  shall  thereupon  direct  to  be  issued  a  citation 
to  such  executor  or  executors,  administrator  or  administrators,  or  guardian  or 
guardians,  requiring  him  or  them  to  appear  before  said  court,  at  a  time  and  place 
to  be  therein  specified,  to  state  and  settle  his  or  their  account  of  the  estate  that 
has  come  into  his  or  their  hands,  and  of  the  claims  presented  to  him  or  them 
against  the  same,  and  to  give  new  sureties,  in  the  usual  form,  for  the  discharge 
of  his  or  their  duties ;  which  citation  shall  be  served  on  each  person  to  whom  it 
is  directed,  or  a  copy  thereof,  left  at  his  dwelling-house  or  usual  place  of  abode, 
at  least  ten  entire  days  prior  to  its  return  ;  and  if  any  person,  against  whom  such 
citation  is  issued,  does  not  appear  at  the  return  thereof,  and  it  shall  be  made  to 
appear  to  the  satisfaction  of  the  court,  that  such  person  is  out  of  the  state,  or 
cannot  upon  due  inquiry  be  found  therein,  or  that  he  conceals  himself  within 
this  state,  the  court  may  by  order  direct  that  he  appear  at  such  time  as  shall 
seem  reasonable  to  the  court,  which  order  may  be  served  or  published  in  any 
manner  that  the  court  may  see  proper  in  the  same  to  direct,  and  on  proof  of  the 
service  or  publication  of  said  order,  and  of  the  performance  of  the  directions  con- 
tained in  said  order,  the  court  may  proceed  as  if  such  person  had  been  duly 
served  with  a  citation. 

82.  Sec.  3.  If  upon  the  return  of  such  citation  served,  or  upon  the  proof  of 
the  service  or  publication  of  the  order  referred  to  in  the  last  preceding  section  of 
this  act,  the  executor  or  executors,  administrator  or  administrators,  or  guardian 
or  guardians  therein  named,  shall  give  new  sureties  to  the  satisfaction  of  said 
court,  the  court  may  thereupon  make  order  that  the  surety  or  sureties,  who 
applied  for  relief  in  the  premises,  shall  not  be  liable  on  their  bond  for  any  sub- 
sequent act,  default  or  misconduct  of  such  executor  or  executors,  administrator 
or  administrators,  guardian  or  guardians. 

83.  Sec.  4.  If  such  executor  or  executors,  administrator  or  administrators,  or 
guardian  or  guardians,  neglect  or  refuse  to  state  and  settle  his  or  their  account 
as  aforesaid,  and  to  give  new  sureties  to  the  satisfaction  of  the  court,  on  the 
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return  of  the  citation,  or  within  such  reasonable  time  as  the  court  shall  allow, 
the  court  shall,  by  order  or  decree,  revoke  the  letters  testamentary,  or  of  admin- 
istration, or  of  guardianship,  of  such  executor  or  executors,  administrator  or 
administrators,  or  guardian  or  guardians,  and  proceed  to  appoint  some  other 
proper  person  as  administrator,  with  the  will  annexed,  or  as  administrator,  or  as 
guardian,  in  the  room  and  stead  of  the  person  or  persons,  so  neglecting  or 
refusing  to  give  sureties,  which  person  so  appointed,  shall,  before  he  enters 
upon  the  duties  of  his  appointment,  give  bond  to  the  ordinary,  in  such  sum,  and 
with  such  sureties,  as  the  court  shall  require,  for  the  faithful  performance  of  his 
duties. 

84.  Sec.  5.  Every  executor,  administrator,  or  guardian,  whose  duties  shall 
cease  by  such  order  or  decree,  shall  immediately  deliver  over  to  such  newly 
appointed  administrator  with  the  will  annexed,  or  administrator,  or  guardian, 
all  goods  and  chattels,  moneys  or  other  assets,  or  effects,  which  he  may  have 
held  as  executor,  administrator  or  guardian,  or  shall  be  proceeded  against,  as  is 
directed  in  the  ninth  section  of  the  act  to  which  this  is  a  supplement. 

A  Supplement.     Approved  March  1,  1859.     (Pam.  87.) 

85.  "Where  an  orphan  is  of  the  age  of  fourteen  years,  or  upwards,  and  resides 
out  of  this  state,  and  in  some  other  state  or  territory  of  the  United  States,  let- 
ters of  guardianship  shall  be  granted  in  this  state,  on  petition  to  the  orphans' 
court,  signed  by  such  orphan,  in  the  presence  of  a  judge  of  a  court  of  record  in 
the  state  or  territory  in  which  such  orphan  may  reside,  and  which  signature 
shall  be  acknowledged  before  said  judge,  in  the  same  manner  and  form  as  ac- 
knowledgment of  deeds  are  required  to  be  acknowledged  by  the  laws  of  this  state, 
which  guardians  shall  have  the  charge  of  property  in  this  state  as  fully  as  the 
guardians  of  minors  are  now  authorized  by  law. 

A  further  Supplement.     Approved  February  1,  1861. 

86.  Sec.  1.  Whenever  a  cause  respecting  the  probate  of  the  will  of  any 
person  deceased,  or  who  shall  hereafter  die,  shall  be  tried,  and  other  evidence 
shall  be  offered  by  the  person  or  persons  contesting  such  will,  besides  the  sub- 
scribing witnesses  thereto,  and  probate  thereof  shall  be  granted,  then  the  court, 
if  it  shall  appear  that  the  person  or  persons  contesting  such  will  had  reasonable 
cause  therefor,  may  make  such  decree  respecting  the  payment  of  the  costs  and 
expenses  as  could  have  been  made  previous  to  the  supplement,  approved  March 
seventeenth,  eighteen  hundred  and  fifty-five,  to  the  act  to  which  this  is  a  sup- 
plement. 

87.  Sec.  2.  So  much  of  the  twelfth  section  of  the  above  mentioned  supple- 
ment, approved  March  seventeenth,  eighteen  hundred  and  fifty-five,  as  conflicts 
with  this  supplement,  be  and  the  same  is  hereby  repealed. 

88.  Sec.  3.  Letters  of  administration,  with  the  will  annexed,  hereafter  issued 
by  any  surrogate  in  this  state,  shall  be  in  form  and  of  the  purport  following,  to 
wit: 

To  all  to  whom  these  presents  shall  come,  greeting : 

Whereas, ,  late  of  the  county  of ,  in  the  state  of ,  de- 
parted this  life,  having  made  and  executed  a  last  will  and  testament,  which  has 

been  duly  proved,  according  to  law,  before  the  surrogate  of  the  county  of : 

and  whereas,  (the  said  testator  failed  to  appoint  any  executor  thereof,)  or,  (the 
executor  named  therein,  has  renounced  the  trust  imposed  upon  him  by  said  will,) 
or,  as  the  case  may  be. 

Therefore,  I,  surrogate  of  the  county  of  ,  do  hereby  appoint 

administrator  of  all  and  singular  the  goods,  chattels  and  credits  of  said  deceased, 
who  is  duly  authorized  to  administer  the  same  agreeably  to  said  will. 

In  witness  whereof,  I  have  hereunto  set  my  hand  and  seal  of  office,  this . 

day  of ,  A.  D. . 

,  Surrogate. 
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And  when  such  administrator  shall  be  appointed  by  any  court  in  this  state, 
the  letters  to  be  issued  thereon  shall  recite  the  fact  of  such  appointment. 

89.   Sec.  4.   All  letters  of  guardianship  issued  in  this  state  to  testamentary 
guardians  shall  be  in  form  and  of  the  purport  following,  to  wit: 

Whereas, ,  late  of  the  county  of ,  in  the  state  of ,  in  and 

by  his  last  will  and  testament,  duly  proved  before  the  surrogate  of  the  county  of 

,  did  appoint to  be  guardian  of  the  person  and  property  of , 

an  infant,  under  the  age  of  twenty-one  years  ;  and  whereas,  the  said has 

accepted  of  the  said  appointment  and  entered  into  bond  according  to  law, 

Therefore,  I, ,  surrogate  of  the  county  of ,  do  hereby  certify 

that  the  said is  duly  authorized  to  execute  the  said  trust  according  to 

law  and  the  terms  of  the  said  last  will  and  testament. 

In  witness  whereof,  I  have  hereunto  set  my  hand  and  seal  of  office,  this  — 
day  of ,  in  the  year  of  our  Lord  one  thousand  eight  hundred  and 


-,  Surrogate. 


90.  Sec.  5.  For  issuing  and  sealing  such  letters  the  surrogate  shall  be  enti- 
tled to  the  sum  of  one  dollar. 

91.  Sec.  6.  All  bonds  required  by  law  to  be  taken  by  any  surrogate  of  this 
state  shall  forthwith  be  recorded  by  him  in  a  suitable  book  to  be  procured  by 
him  for  that  purpose,  for  which  he  shall  be  entitled  to  receive  ten  cents  per  folio : 
and  the  record  thereof,  or  a  duly  certified  copy  of  the  same,  shall  be  received  as 
evidence  in  all  courts  of  record  of  this  state. 

A  further  Supplement.     Approved  March  1-1,  1861. 

92.  On  the  settlement  of  the  accounts  of  executors,  administrators,  guardians 
and  trustees  under  a  will,  their  commissions,  over  and  above  their  actual  and 
necessary  expenses,  shall  not  exceed  the  following  rates  :  on  all  sums  that  come 
into  their  hands  not  exceeding  one  thousand  dollars,  ten  per  cent.;  if  over  one 
thousand,  and  not  exceeding  five  thousand  dollars,  seven  per  cent,  on  such 
excess ;  if  over  five  thousand  dollars,  and  not  exceeding  ten  thousand  dollars, 
six  per  cent,  on  such  excess ;  and  if  over  ten  thousand  dollars,  five  per  cent,  on 
such  excess. 

An  Act  concerning  contracts  of  real  estate,  made  by  testators  and  intestates  in  their  lifetime. 
Passed  November  13,  1804.     (R.  S.  638.) 

93.  Sec.  1.  Where  any  testator  or  intestate  hath  heretofore  or  hereafter  may, 
in  his  or  her  lifetime,  have  entered  into  a  written  contract,  properly  attested  by 
two  or  more  witnesses  (see  77),  for  the  sale  or  conveyance  of  any  land  lying  and 
being  within  this  state,  it  shall  be  lawful  for  the  executors  or  administrators  of 
every  such  testator  or  intestate,  or  for  the  purchaser  or  claimant  of  such  land  as 
aforesaid,  after  advertising  the  intention  of  their  application,  at  least  two  months, 
in  five  of  the  most  public  places  in  the  county  where  the  said  lands  shall  lie,  and 
at  least  in  one  of  the  public  newspapers  in  circulation  in  said  county,  to  apply  to 
the  judges  of  the  orphans'  court  holden  for  said  county,  producing  the  said  con- 
tract to  the  court,  and  it  shall  be  the  duty  of  the  judges  of  the  said  court  to  order 
proclamation  to  be  made  in  open  court,  for  two  terms  successively,  of  the  purport 
of  the  application  so  made,  that  if  any  person  or  persons  can  show  cause  why  the 
request  of  the  applicant  or  applicants  should  not  be  granted,  such  person  or  per- 
sons may  appear  and  support  the  same,  at  least  within  the  third  term  after  the 
application  has  been  so  made. 

*94.  Sec.  2.  The  said  claimant  or  claimants,  or  their  legal  represen-  r#-fifi 
tatives,  or  the  legal  representatives  of  the  deceased,  or  either  of  them,  •-  ° 
may  appear  before  the  said  court,  who  shall  hear  the  allegations  (or  objections, 
if  any)  of  said  parties,  and  if  the  court  shall  find  no  sufficient  cause  to  the  con- 
trary, they  shall  decree  the  fulfilment  of  the  contract,  and  give  judgment  accord- 
ingly; which  decree  and  judgment,  together  with  the  contract,  shall  be  entered 
of  record  in  the  minutes  of  the  court,  and  the  contract  shall  be  filed  in  the  clerk's 
office  of  said  court,  and  the  court  shall  thereupon  order  the  executors  or  admin- 
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istrators,  the  survivor  or  survivors  of  them,  or  the  legal  representatives  of  the 
deceased  (upon  the  purchase  money  being  paid  or  secured  to  be  paid,  agreeably 
to  the  tenor  of  such  contract),  to  make  as  good  and  sufficient  a  deed  of  convey- 
ance to  the  claimant  or  claimants,  as  the  testator  or  intestate,  in  his  or  her  life- 
time, could  have  done,  any  act  or  usage  to  the  contrary  notwithstanding. 

95.  Sec.  3.  The  said  court,  for  every  such  procedure  or  adjudication,  shall  be 
entitled  to  receive  the  same  fees  as  are  allowed  by  law  for  directing  the  sale  of 
lands  by  said  court,  to  be  paid  equally  by  the  parties  so  concerned. 

Supplement.     Approved  March  4,  1853.     (Pam.  283.) 

96.  The  orphans'  court  of  the  several  counties  shall  have  power  to  decree 
the  fulfilment  of  any  contract  or  contracts  in  writing,  heretofore  made  or  hereaf- 
ter to  be  made,  although  the  same  be  attested  by  no  subscribing  witness,  which 
have  been  or  may  be  entered  into  by  testators  or  intestates,  for  the  sale  or  con- 
veyance of  land,  lying  and  being  within  such  county,  iu  his  or  their  lifetime,  in 
the  manner  prescribed  by  the  act  to  which  this  is  a  supplement:  Provided,  that 
such  application  shall  be  made  to  the  court  within  five  years  from  the  date  of 
such  contract,  and  the  execution  of  such  contract  shall  be  duly  proved  to  the 
satisfaction  of  the  court  before  any  such  decree  shall  be  made,  and  any  deed 
executed  or  given,  by  virtue  of  such  order  of  the  orphans'  court,  shall  convey 
the  lands  directed  to  be  conveyed,  as  fully  as  if  the  testator  or  intestate  had 
executed  the  same  in  his  lifetime. 

An  Act  authorizing  the  receipts  and  discharges  of  commissioners,  receivers,  and  others,  to 
be  recorded.     Approved  March  1,  1859.     (Pam.  34.) 

97.  It  shall  be  lawful  for  every  commissioner  ordered  to  sell  lands  or  real 
estate,  receiver,  master  in  chancery,  or  trustee,  who,  in  the  due  and  lawful  execu- 
tion of  the  trust  reposed  in  him,  shall  pay  any  share  or  shares  or  sums  of  money 
to  any  person  entitled  by  law  to  receive  the  same,  his,  her  or  their  executors, 
administrators  or  legal  representatives,  to  have  the  receipts  and  discharges 
therefor  recorded  in  the  surrogate's  office  of  the  county  where  he  resides,  or 
where  the  property  relating  to  the  trust  reposed  in  him,  was  situate,  in  the  book, 
required  by  the  thirty-fourth  section  of  the  act  entitled,  "An  act  respecting  the 
orphans'  court  and  the  power  and  authority  of  surrogates,"  approved  April  six- 
teenth, eighteen  hundred  and  forty-six,  to  be  kept  by  the  surrogate  for  the  re- 
cord of  receipts  and  discharges:  Provided,  that  the  same  be  first  proved  or 
acknowledged  in  the  manner  that  deeds  of  conveyance  of  land  are  by  law  required 
to  be  proved  and  acknowledged  ;  and  the  provisions  of  said  section  of  said  act 
shall  in  all  things  apply  to  the  receipts  and  discharges  hereby  authorized  to  be 
recorded,  and  to  the  record  thereof. 


NOTES. 

Citations  by  an  executor  against  a  co-executor  to  account,  &c,  are  not  to  be  issued  of 
course,  but  by  order  of  the  court  on  cause  shown.  And  the  account  exhibited  in  such  a  case 
must  be  separate  and  not  joint.  The  object,  of  the  proceeding  is  only  to  obtain  security  from 
the  executor  for  the  faithful  administration  of  the  estate,  if  the  case  require  it.  1  South. 
189.     See  1  Penn.  112. 

The  Orphans'  Court  may  determine  whether  an  executor  or  administrator  is  indebted  to 
the  estate,  and  charge  him  with  the  debt  as  assets  in  his  hands.  Coxe  153.  But  see 
1  South.  189. 

The  surrogate  of  the  county  where  the  deceased  person  had  his  residence,  is  the  proper 
officer  to  grant  letters  of  administration,  and  not  the  surrogate  where  he  happened  to  die. 
Chan.  Williamson,  1823. 

Administrators  or  executors  have  no  authority  to  act  in  this  state,  by  virtue  of  letters 
granted  in  another  state.    3  Gr.  183. 

If  by  mistake,  or  other  just  and  sufficient  cause,  an  omission  has  taken  place  in  a  partial 
account,  exhibited  by  an  administrator,  such  omission  may  be  corrected  and  just  allowance 
be  made  in  the  final  account.  A  charge  of  interest  by  an  administrator  will  be  viewed 
with  caution,  but  circumstances  may  exist  which  will  not  barely  justify,  but  commend  an 
advance  of  money  by  an  administrator,  and  entitle  him  to  interest.     No  allowance  can  be 
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made  in  nn  administrator's  account  for  court  fees,  by  way  of  expense?  of  (be  judges,  beyond 
the  legal  fees.  An  allowance  may  be  made  for  counsel  fees  paid  under  proper  circum- 
stances.    •>  Hal.  44. 

Accounts  Bottled  by  the  Orphans'  Court,  can  only  be  opened  in  cases  of  fraud  and  mistake 
(gee  above  127),  proved  by  clear  and  >ati --factory  evidence.  An  allowance  of  too  much  com- 
mission* by  the  court,  is  nol  a  fraud  or  mistake.  A  decree  opening  an  account,  is  such  a 
final  decree  as  may  be  removed  by  certiorari.     7  Hal.  316. 

The  court  must  ascertain  and  settle  the  amount  due  to  each  of  the  next  of  kin,  before 
they  can  maintain  an  action  against  the  administrator  for  the  balance  of  the  estate  in  his 
hands.     3  Gr.  92 

The  Orphans'  Court  cannot  tax  and  settle  the  costs  on  a  commission  of  lunacy ;  that  must 
be  done  by  the  Court  of  Chancery.     ;1>  8r.  4_'u. 

The  account  audited  by  the  surrogate  and  presented  to  the  Orphans'  Court,  being  sworn 
*to,  ought  to  be  complete  in  itself,  and  should  not  afterwards  be  in  any  way  altered,    r*5g7 
If  the  court  vary  the  account,  it  should  be  stated  anew,  or  the  balances  brought  down  •- 
to  the  foot,  and  the  additions  or  deductions  be  so  made  as  to  leave  the  account  as  sworn  to 
unaltered.     1  Hair.  98. 

An  executor  or  administrator  putting  out  money  of  minors,  should  vest  it  in  public  stocks 
or  secure  it  by  a  proper  mortgage,  or  he  will  be  responsible.  The  direction  of  the  Orphans' 
Court  should  be  obtained  by  a  regular  decree,  before  the  loan  :  if  obtained  afterwards,  it 
will  not  be  regarded.  The  decrees  of  the  Orphans'  Court  are  not  to  be  questioned,  in 
matters  within  their  jurisdiction,  if  fairly  obtained  ;  but  if  the  court  transcends  its  juris- 
diction, or  the  order  is  obtained  bv  fraud  or  misrepresentation,  it  will  be  considered  as  null. 
Sax.  -1W.     1  Zab.  302. 

An  administrator,  although  entitled  to  a  distributive  share  of  the  personal  estate,  may 
be  examined  on  oath,  to  prove  that  he  or  his  co-administrator  is  indebted  to  the  estate. 
2  Harr.  189. 

The  court  has'  no  power  to  determine  who  are  creditors  of  the  estate  and  who  are  not, 
except  in  cases  of  insolvent  estates.     1  Harr.  421. 

Interest  ought  to  be  charged  to  an  executor,  &c.,  in  all  case3  where  he  used  or  made  a 
profit  of  the  funds,  or  where  he  put  the  money  to  interest  and  might  have  received.  3  Harr. 
59.  Commissions  ought,  as  a  general  rule,  to  be  first  deducted,  before  interest  is  charged 
on  money  in  hand.     lb. 

The  Orphans'  Court  is  not  a  court  of  limited  jurisdiction,  but  one  of  general  powers  :  its 
decree  must  he  considered,  in  cases  which  in  their  nature  belong  to  its  jurisdiction,  as  valid, 
until  reversed.     3  Harr.  73.     1  Zab.  302.     3  Zab.  116. 

The  power  of  an  administrator  pendente  lite,  ceases  with  the  termination  of  the  contro- 
versy.    Id.  15. 

The  court  can  only  open  an  account  once  finally  settled,  where  fraud  or  mistake  is  shown 
by  legal  and  sufficient  evidence.     4  Harr.  83. 

After  a  decree  for  a  sale  has  been  executed,  the  court  has  no  power  to  set  it  aside.     lb. 

An  action  will  not  lie  on  a  decree  of  the  court,  to  recover  a  balance  decreed  to  be  in  the 
hands  of  the  guardian  of  a  lunatic,  after  the  commission  of  lunacy  has  expired.  The 
proper  action  will  be  for  money  had  and  received,  and  the  settlement  will  be  evidence  of 
the  amount.     Spen.  343. 

A  plaintiff  in  a  certiorari  to  this  court,  if  successful,  is  not  entitled  to  costs.     Spen.  52. 

Since  the  new  constitution,  the  remedy  of  the  party  considering  himself  aggrieved  by  a 
decree,  is  by  appeal  to  the  Prerogative  Court,  if  the  subject  matter  was  within  the  jurisdic- 
tion of  the  Orphans'  Court.     Constitution  New  Jersey,  Art.  VI.,  Sec.  4. 

Lands  are  not  assets  until  sold  by  order  of  the  court,  and  the  money  received,  and  of 
course  the  executor,  &c,  cannot  be  compelled  to  account  for  the  value  of  land  not  sold. 
Spen.  480. 

A  party  seeking  to  open  an  account  for  fraud  or  mistake,  should  show  the  particulars 
thereof,  and  prove  them.  If  the  account  be  opened,  a  new  account  should  afterwards  be 
made  out,  and  the  old  account  left  unaltered.  Spen.  125.  An  account  ought  not  to  be 
opened  to  alter  discretionary  commissions.  1  Zab.  70,  614.  If  the  account  appears 
on  its  face  to  be  final,  it  will  be  so  considered,  although  not  so  styled  in  the  caption. 
1  Zab.  70. 

A  decree  of  the  court  setting  off  dower,  held  void  where  a  party  to  be  affected  was  not 
served  with  notice.  Service  of  notice  on  a  married  woman  living  apart  from  her  husband, 
is  not  sufficient,  although  the  right  to  be  affected  is  in  her.     3  Zab.  116. 

A  decree  settling  a  joint  account  only  ascertains  the  amount  due,  and  does  not  determine 
what  part  of  the  estate  is  in  each  executor's  hands,  but  leaves  that  question  as  between 
themselves  entirely  undetermined.     1  G.  C.  R.  66. 

The  Court  of  Chancery  has  original  jurisdiction  to  settle  the  accounts  of  administrators, 
executors,  guardians,  and  trustees;  and  until  the  final  decree  of  the  Orphans'  Court,  the 
Court  of  Chancery  may,  in  its  discretion,  take  jurisdiction  of  the  case;  but  where  conside- 
rable progress  has  been  made  in  that  court,  will  not  do  it  without  some  substantial  reasons. 
Id.  480.     2  H.  C.  R.  557.     2  Stock.  287. 

The  decree  of  the  court  on  a  final  settlement,  adjudging  that  due  and  legal  notice  has 
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been  given,  is  final  and  conclusive;  but  if  (here  was  a  fraudulent  or  unconscientious  act  or 
omission  of  the  party  to  be  benefited,  equity  mny  give  relief.     2  G.  C.  R.  231. 

The  court  has  no  jurisdiction  to  adjust  difficulties  between  co-executors,  respecting  their 
receipts  and  disbursements.     Id.  292. 

The  limitation  of  time  for  taking  an  appeal,  refers  to  the  time  of  demanding  and  taking 
the  appeal  in  the  Orphans'  Court,  and  not  to  the  time  of  filing  the  petition.  The  appellant 
should  procure  all  the  necessary  transcripts,  and  file  them  with  his  petition  at  the  next 
term  after  the  appeal  is  taken.     3  G.  C.  R.  136. 

The  surrogate  or  court  cannot  grant  letters  of  administration  to  whomever  they  think 
most  fit  or  proper.  They  are  to  be  granted  to  the  widow,  or  next  of  kin,  if  they  are  fit 
persons  and  will  accept;  and  ought  not  to  be  granted  to  strangers,  until  it  is  ascertained 
whether  those  who  are  entitled  wish  to  act.  Where  there  is  doubt  about  the  right,  or  the 
fitness  of  persons  applying,  the  letters  ought  not  to  be  granted  until  those  interested  have 
^-  ,o-i  an  opportunity  to  be  *heard  If  disputes  arise,  by  ditferent  persons  claiming 
J  to  administer,  the  matter  should  be  referred  to  the  decision  of  the  court,  and  cita- 
tions issued  to  all  persons  concerned  to  appear. 

The  next  of  kin  are  children,  grandchildren,  parents,  brothers,  sisters,  grandfather, 
uncles,  aunts,  nephews,  cousins,  in  the  order  named.  An  infant  under  twenty-one  years 
cannot  be  an  administrator.  Males  are  usually  preferred  to  females,  especially  if  the  latter 
are  married.  The  husband  is  in  all  cases  entitled  to  administration  of  his  wife's  effects, 
and  is  not  required  to  give  a  bond.  If  letters  are  granted  to  a  married  woman,  her  hus- 
band must  enter  into  the  bond  and  act  with  her. 

When  a  person  dies  without  a  will,  his  real  estate  descends  to  and  immediately  vests  in 
his  heirs,  who  are  entitled  to  take  possession  and  assign  the  widow  her  dower  and  receive 
the  rents;  but  they  cannot  sell  and  convey  a  good  title  until  the  expiration  of  a  year,  if 
there  are  debts  which  will  require  it  to  be  sold. 

The  administrators  have  nothing  to  do  with  the  real  estate,  except  to  sell  it,  by  order  of 
the  court,  to  pay  debts;  nor  have  the  executors,  except  so  far  as  the  will  expressly 
empowers  them.  Rent  due  is  payable  to  them  like  other  debts;  if  not  due,  it  goes  to  the 
heirs,  or  devisees. 

All  the  personal  property  is  to  be  appraised,  and  belongs  to  the  executors  or  adminis- 
trators. A  particular  inventory  must  be  made,  sworn  to,  and  filed  with  the  surrogate. 
The  apparel  and  ornaments  of  the  wife  and  children  are  not  to  be  appraised;  nor  are 
goods,  bonds,  or  other  things  which  are  in  the  possession  of  the  deceased,  as  executor, 
guardian,  or  trustee,  or  which  he  has  borrowed  or  hired.  Grass  uncut,  and  fruit  ungathered 
are  not  to  be  appraised;  but  growing  gruin,  roots,  or  other  things  that  were  sown  or 
planted,  are  to  be  appraised,  unless  there  is  a  will,  in  which  case  they  go  to  the  devisee, 
with  the  land.  Goods  and  chattels  given  away  specifically  in  the  will,  should  be  appraised, 
and  so  stated. 

The  surplus  of  the  personal  property,  after  the  payment  of  the  debts  and  expenses,  the 
court  will  decree  to  be  distributed,  and  it  has  power  to  compel  the  executor  or  adminis- 
trator to  pay  the  money.  The  husband  is  entitled  to  all  the  personal  property  left  by  his 
wife. 

If  the  deceased  leaves  a  widow,  she  is  entitled  to  one  half,  if  there  are  no  children  or 
their  descendants.  If  there  are  children  or  descendants,  she  takes  one  third,  and  the  chil- 
dren the  rest  equally,  any  child's  part  who  has  died  going  to  his  descendants. 

If  there  are  no  children  living,  but  several  grandchildren,  they  all  take  equally,  all  being 
of  equal  degree. 

If  there  are  no  children  or  their  descendants,  the  father  is  next  of  kin,  and  takes  all,  if 
there  is  no  widow,  and  half,  if  there  is. 

If  there  are  no  children  or  their  representatives,  and  no  father,  brothers  and  sisters  take 
equally,  including  the  half  blood,  and  if  any  are  deceased,  their  children  take  their 
shares. 

If  there  is  no  father,  the  mother  takes  an  equal  share  with  the  brothers  and  sisters,  and 
their  descendants;  and  if  no  brothers  and  sisters,  all  but  the  widow's  share. 

If  there  is  a  child  or  children  of  a  brother  or  sister,  and  only  a  grandchild  of  another 
brother  or  sister  (there  being  no  living  brother  or  sister),  the  grandchild  does  not  take, 
there  being  no  representation  among  collaterals  after  brothers'  and  sisters'  children. 

A  grandfather  or  grandmother  takes  the  whole,  to  the  exclusion  of  uncles  and  aunts,  and 
if  both  a  grandfather  and  grandmother,  they  take  equally. 

If  no  brothers  or  sisters  are  living,  uncles  and  aunts,  and  brothers'  and  sisters'  children 
share  equally,  they  being  all  of  equal  degree. 

Relations  on  the  father's  and  mother's  side,  of  equal  degree  of  kindred,  share  alike. 
Kindred  by  blood,  and  not  those  by  marriage,  take. 

Real  estate  descends,  in  some  respects,  differently  from  the  personal  (see  title  Descent), 
so  that  if  the  balance  in  the  executor's  or  administrator's  hands  arises  from  an  overplus  of 
land  sold,  it  will  be  distributed  to  those  who  were  entitled  to  the  land. 

If  a  child  has  had  an  estate  by  settlement  from  the  deceased  parent,  or  has  had  his  por- 
tion advanced  in  whole  or  in  part  in  his  lifetime,  then  the  court  will  take  that  into  the  cal- 
culation, so  as  to  make  the  children  equal. 
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The  Orphans'  Court  should  make  a  specific  decree,  declaring  to  whom  the  balance  of  an 
intestate's  estate  is  to  be  paid.  Such  a  decree  cannot  be  questioned  in  a  collateral  pro- 
oeeding.  If  the  statutory  notice  of  settlement  was  given,  the  parties  in  interest  are  bound 
by  it,  so  far  as  the  administrator  is  concerned,  unless  they  appeal.  It  is  the  duty  of  the 
court  to  see  that  the  facts  are  fully  proved.  Zule's  adm.  v.  Zulc.  Prerog.  Court,  May, 
1861,  by  (Ireen  ordinary  and  Whelpley  Ch.  Jus. 

Neither  the  Orphans'  nor  the  Prerogative  Court  has  power  to  order  the  distribution  of 
money  in  the  hands  of  an  executor.  The  statute  authorizes  such  order  only  in  cases  of 
intestacy.     Estate  of  James  Kakiu.     Prerog.  Court,  Williamson  ordinary. 
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Clerk  of  common  pleas,  to  be  clerk  of,        10 
Court,  by  whom  held,  lt  17 

when  to  be  held, 

to  be  continued  so  long  as  there  is 

business, 

jurisdiction  of, 

Fees, 

Indictments  found  in  sessions  may  be 
tried  in  this  court, 

may  be  sent  to  quarter  sessions, 

Indictments  found  in  sessions    may  be 
tried  any  time  during  session  of  court, 


4 

1,  5 

15 

8 
9 

10 


Indictments  sent  from  sessions  may  be 

remanded, 
Process  may  be  sent  into  any  county, 
Quarter    sessions    may    organize    graud 

jury,  &c, 
Sheriff,  to  summon  grand  and  petit  ju- 
rors, 

to  proclaim  the  court,  and  attend  it, 

may  take  recognisance  of  defend- 
ant, 

of  witnesses, 

Verdict  taken  by  one  judge, 


11 
12 


13 
14 
18 


[Bee  Grimes.     Criminal  Proceedings.     Courts.     Juries.     Supreme  Cottrt.} 

An  Act  constituting  the  court  of  oyer  and  terminer  and  general  jail  delivery.     Revision — 
Approved  April  10,  1840.     (R.  S.  220.) 

1.  The  courts  of  oyer  and  terminer  and  of  general  jail  delivery  in  and  for  each 
of  the  counties  of  this  state,  shall  be  deemed  and  taken  to  be  one  court,  to  be 
called  the  court  of  oyer  and  terminer  and  general  jail  delivery,  which  court 
shall  possess,  enjoy  and  exercise  all  the  jurisdiction,  powers,  and  authority  here- 
tofore belonging  to  the  said  courts  respectively;  and  that  the  justices  for  the 
time  being  of  the  supreme  court,  and  the  judges  for  the  time  being  of  the  re- 
spective courts  of  common  pleas  in  and  for  the  several  counties  of  this  state,  or 
any  three  [now  one]  or  more  of  them,  of  whom  one  of  the  justices  of  the  supreme 
court  shall  always  be  one,  shall,  by  virtue  of  this  act  and  without  any  other 
commission,  constitute  the  court  of  oyer  and  terminer  and  general  jail  delivery 
in  and  for  the  said  counties  respectively.    (See  17.) 

2.  The  said  court  of  oyer  and  terminer  and  general  jail  delivery  shall  be  held 
in  the  respective  counties  of  this  state  at  the  times  of  holding  the  circuit  courts 
in  the  same,  and  at  any  other  time  that  the  chief  justice  or  one  of  the  justices  of 
the  supreme  court  shall  think  it  necessary  to  appoint,  on  application  made  to 
him  in  writing  by  the  board  of  chosen  freeholders  of  the  county. 

3.  If  one  of  the  justices  of  the  supreme  court  shall  not  be  present  at  the  usual 
hour  of  opening  the  court  of  oyer  and  terminer  and  general  jail  delivery  in  any 
county  in  this  state,  on  the  day  appointed  by  law  for  holding  such  court,  then 
the  court  of  general  quarter  sessions  of  the  peace  in  and  for  such  county  may 
proceed  to  organize  the  grand  jury  for  such  county,  in  the  same  manner  as  the 
court  of  oyer  and  terminer  and  general  jail  delivery  might  do,  if  that  court  were 
in  session ;  and  all  process  returnable  to,  and  all  recognisances  for  the  appear- 
ance of  persons  before  the  said  court  of  oyer  and  terminer  and  general  jail  de- 
livery, shall  be  as  valid  and  effectual  as  if  the  said  court  had  been  opened  and 
in  session,  and  may  be  proceeded  on  according  to  law  in  the  said  court  of 
general  quarter  sessions  of  the  peace;  and  all  indictments  pending  in  such 
county,  and  all  indictments  that  may  be  found  and  presented  by  such  grand 
jury,  shall  be  as  good  and  effectual  as  if  the  grand  jury  had  been  organized  and 
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sworn  or  affirmed  before  the  court  of  oyer  and  terminer  and  general  jail  de- 
livery, and  shall  be  tried  or  otherwise  determined,  either  in  the  court  of  general 
quarter  sessions  of  the  peace  or  the  court  of  oyer  and  terminer  and  general  jail 
delivery,  as  by  law  the  same  ought  to  be  tried  and  determined. 

4.  The  said  court  of  oyer  and  terminer  and  general  jail  delivery  may  be  held 
and  continued  for  so  long  time,  at  each  session,  as  the  business  of  and  before 
such  court  shall  render  necessary. 

5.  The  said  court  of  oyer  and  terminer  and  general  jail  delivery  shall  have 
cognizance  of  all  crimes  and  offences  whatsoever,  which,  by  law,  are  or  shall  be 
of  an  indictable  or  presentable  nature,  and  which  have  been  or  shall  be  com- 
mitted, done  or  attempted  within  the  counties  respectively  for  which  such  court 
^r^-,  shall  be  held,  *and  shall  have  authority  to   deliver  the  jails   in   such 

J  counties  of  the  prisoners  therein,  doing  in  the  premises  what  to  justice 
doth  or  shall  appertain  according  to  the  laws  of  this  state. 

6.  The  respective  sheriffs  of  the  several  counties  of  this  state  shall  cause  to 
come  before  the  said  court  of  oyer  and  terminer  and  general  jail  delivery,  at  the 
times  and  places  of  holding  their  said  respective  courts,  twenty-four  good  and 
lawful  men  to  serve  as  grand  jurors,  and  so  many  good  and  lawful  men  to  serve 
as  petit  jurors  as  shall  be  necessary,  and  without  any  precept  beiug  issued  for 
that  purpose. 

7.  The  said  sheriffs  shall  cause  to  be  publicly  proclaimed  throughout  their 
respective  counties,  that  all  persons  who  will  prosecute  against  the  prisoners, 
being  in  the  jails  of  their  counties,  be  then  and  there  before  such  courts  to  prose- 
cute against  them  agreeably  to  law,  and  shall  also  give  notice  to  all  justices  of 
the  peace,  coroners  and  constables  within  their  respective  counties,  that  they  be 
then  and  there  in  their  own  persons  with  their  rolls,  records,  indictments  and 
other  remembrances,  to  do  those  things  which  to  their  offices  in  that  behalf  shall 
appertain  to  be  done  ;  and  the  said  respective  sheriffs  and  their  respective  under- 
sheriffs  shall  then  and  there  attend,  in  their  proper  persons,  to  do  those  things 
which  to  their  offices  in  that  behalf  appertain  to  be  done. 

8.  The  said  court  of  oyer  and  terminer  and  general  jail  delivery,  in  the  several 
counties,  shall  have  authority  to  deliver  the  jails  of  such  prisoners  as  are  or 
shall  be  indicted  before  the  courts  of  general  quarter  sessions  of  the  peace,  in 
and  for  the  same  counties  respectively. 

9.  When  any  indictment  or  presentment,  which  the  court  of  general  quarter 
sessions  of  the  peace  of  the  county  is  competent  to  try  and  determine,  shall  be 
found  in  the  court  of  oyer  and  terminer  and  general  jail  delivery  in  and  for  such 
county,  it  shall  be  lawful  for  such  court,  if  they  think  proper,  to  order  the  said 
indictment  or  presentment  to  be  delivered  to  the  clerk  of  the  said  court  of  general 
quarter  sessions,  who  is  hereby  directed  to  file  the  same,  and  also  to  make  entry 
thereof  in  the  minutes  at  the  then  or  subsequent  session ;  and  after  such  affiling, 
the  said  court  of  general  quarter  sessions  shall  have  authority  to  issue  process 
and  proceed  upon,  and  to  hear  and  determine  such  indictment  or  presentment 
in  like  manner  as  if  the  same  had  been  originally  found  in  the  said  court  of 
general  quarter  sessions. 

10.  The  said  court  of  oyer  and  terminer  and  general  jail  delivery  may,  at  any 
time  during  the  session  of  said  court,  transmit,  in  manner  aforesaid,  to  the  court 
of  general  quarter  sessions  of  the  peace,  any  indictments  or  presentments  which 
the  said  court  of  general  quarter  sessions  shall  be  competent  to  try;  and  there- 
upon the  said  court  of  general  quarter  sessions  shall  have  authority  to  issue 
process,  and  hear  and  determine  such  indictments  or  presentments  in  like  man- 
ner as  if  the  said  court  of  oyer  and  terminer  and  general  jail  delivery  were  not 
in  session  at  the  time. 

11.  If  any  indictment  or  presentment  found  in  the  court  of  general  quarter 
sessions  of  the  peace,  to  the  trial  and  determination  whereof  the  said  court  is 
competent,  be  transmitted  to  the  court  of  oyer  and  terminer  and  general  jail 
delivery,  then  such  court  may,  if  they  think  proper,  remand  such  indictment  or 
presentment  to  the  said  court  of  general  quarter  sessions,  there  to  be  proceeded 
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upon  in  like  manner  as  if  the  same  had  not  been  sent  to  the  said  court  of  oyer 
and  terminer  and  general  jail  delivery. 

12.  The  courts  of  oyer  and  terminer  and  general  jail  delivery  and  general 
quarter  sessions  of  the  peace  in  this  state,  shall  have  authority  to  direct  their 
writs  and  process  into  any  or  all  the  counties  of  this  state,  if  necessary,  to  arrest 
and  bring  before  them  any  person  or  persons  against  whom  any  indictment  may 
be  pending  in  the  said  courts  respectively. 

13.  The  sheriff  to  whom  any  process  is  directed  to  arrest  or  take  any  de- 
fendant against  whom  an  indictment  is  presented,  shall  be  and  he  is  hereby 
authorized  to  take  the  recognisance  of  the  said  defendant  (and  his  sureties  if 
required),  for  the  appearance  of  said  defendant  at  the  court  in  which  the  said 
process  is  returnable ;  which  recognisance  the  said  sheriff  shall  return  with  the 
said  process,  and  it  shall  *be  filed  by  the  clerk  and  be  of  the  same  force  r*e>ri 
and  effect,  and  in  case  of  forfeiture,  shall  be  prosecuted  in  the  same  man-  L 

ner  as  if  the  same  had  been  taken  by  a  justice  of  the  peace  of  this  state. 

14.  In  all  cases  where  process  shall  be  served  by  a  sheriff  to  compel  the  at- 
tendance of  any  witness  in  any  criminal  proceeding  in  any  court  of  this  state,  the 
sheriff  so  serving  said  process  is  hereby  authorized  to  take  the  recognisance  of 
said  witness  in  like  manner  as  a  justice  of  the  peace  is  now  authorized  to  take 
such  recognisance  in  all  cases  where  a  recognisance  is  required ;  which  recog- 
nisance shall  be  returned  and  be  of  the  same  force  and  effect,  and  in  case  of 
forfeiture  shall  be  prosecuted  in  the  same  manner  as  if  the  same  had  been  taken 
before  a  justice  of  the  peace. 

15.  The  same  fees  shall  be  allowed  to  the  court  of  oyer  and  terminer  and 
general  jail  delivery  as  are  by  law  allowed  to  the  court  of  general  quarter  ses- 
sions; which  fees  shall  be  divided  among  the  judges  attending  said  court,  other 
than  the  justice  of  the  supreme  court  who  may  be  present  and  presiding;  but 
such  justice  shall  be  entitled  to  receive  one  dollar  for  the  trial  or  argument  of 
every  cause  in  said  court. 

16.  The  clerk  of  the  court  of  common  pleas  in  each  county  shall  be  the  clerk 
of  the  court  of  oyer  and  terminer  and  general  jail  delivery. 

17.  By  a  supplement,  approved  March  29,  1855,  (Pam.  495,)  one  judge  of 
the  common  pleas  is  sufficient,  with  a  justice  of  the  supreme  court,  to  constitute 
the  court. 

18.  A  verdict  taken  without  objection  before  the  president  judge,  in  cases  of 
common  misdemeanor,  is  valid.     (See  Juries,  47.) 

19.  By  act  approved  March  15, 1859,  (Pam.  421,)  special  provisions  are  made 
for  the  court  in  Essex  county. 

20.  By  act  approved  March  22, 1860,  (Pam.  495,)  special  provisions  are  made 
for  the  court  in  Hudson  county. 
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Costs  of  conviction,  Low  certified  and  paid,  4 
Majority  of  members  necessary  to  all  acts,  5 


Secretary  of  state,  ex  officio  clerk  of, 
Sentence  of  death  may  be  commuted  by, 


An  Act  relative  to  the  court  of  pardons.     Approved  January  18,  1853.     (Pam.  4.) 

1.  The  officers  of  this  state,  in  whom  the  power  to  remit  fines  and  forfeitures, 
and  to  grant  pardons,  is  vested  by  the  constitution,  shall  meet  statedly  at 
Trenton,  on  the  third  day  of  each  regular  term  of  the  court  of  errors  and  ap- 
peals, and  at  such  other  times  and  places  as  the  governor,  or  person  adminis- 
tering the  government,  may  direct;  and  when  convened,  shall  be  called  the 
court  of  pardons,  and  shall  keep  a  record  of  their  votes  and  proceedings,  to 
which  all  persons  shall  have  access,  or  copies  thereof,  upon  paying  such  fees  as 
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are  now  required  for  like   services  iu  the  office  of  the   secretary  of  state. 
(See  7.) 

2.  The  secretary  of  state  shall  be  ex  officio  clerk  of  said  court;  and  that  said 
clerk  and  each  member  of  said  court  shall  receive  three  dollars  for  each  day's 
actual  attendance  upon  said  court;  and  when  convened  specially,  the  same 
mileage  as  is  allowed  to  members  of  the  legislature. 

3.  The  court  of  pardons  may,  upon  application  for  the  pardon  of  any  person 
under  sentence  of  death,  direct  that  the  sentence  of  death  be  commuted  to  im- 
prisonment at  hard  labor,  for  life  or  a  term  of  years ;  and  the  sheriff  or  other 
officer  in  whose  custody  such  person  may  be,  shall,  upon  receiving  such  order  or 
direction,  signed  by  the  governor  or  person  administering  the  government,  and 
attested  by  the  clerk  of  said  court,  refrain  from  executing  such  sentence  of  death, 
and  shall,  within  ten  days  after  the  receipt  thereof,  convey  such  convict  to  the 
state  prison,  and  deliver  him  with  such  order  to  the  keeper  of  the  prison,  who 
shall  detain  him  for  the  term  for  which  such  sentence  was  commuted;  and  such 
term  of  imprisonment  shall  not  be  remitted  or  commuted.     (See  6.) 

4.  The  costs  on  conviction,  and  the  costs  and  fees  of  transporting  such  con- 
vict to  the  state  prison,  shall  be  certified,  paid  and  recovered,  in  the  same  manner 
as  if  said  convict  had  been  originally  sentenced  to  such  imprisonment. 

^rKp-i       *5.  The  concurrence  of  a  majority  of  the  members  of  the  court  of 
"^  pardons,  of  which  majority  the  governor,  or  person  administering  the 
government,  shall  be  one,  shall  be  necessary  to  all  acts  of  said  court. 

6.  By  supplement  approved  March  20,  1857,  (Pam.  318,)  so  much  of  the 
third  section  of  the  above  act,  as  limits  the  powers  of  the  said  court  to  grant 
pardons  or  remit  fines  and  forfeitures  in  any  case,  after  conviction,  is  repealed. 

7.  By  supplement,  approved  March  12,  1858,  (Pam.  351,)  so  much  of  the 
first  section  as  requires  the  court  of  pardons  to  meet  statedly  at  Trenton  on  the 
third  day  of  each  regular  term  of  the  court  of  errors  and  appeals,  is  repealed. 


NOTE. 

The  pardoning  power  in  this  state  cannot  constitutionally  remit  and  restore  a  fine  after 
it  has  been  paid.     8  Dutch.  637. 
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Action  for, 

Application  for,  to  judge, 

notice  of, 

to  orphans'  court, 

Allotment  of  shares, 
Chancery  may  order  sale, 
Clerk,  money  paid  to, 

punishment  for  embezzlement, 

Commissioners  appointed  by  judge, 

may  examine  witnesses, 

oath  of, 

vacancy  supplied. 

survivor  of, 

to  pay  over  proceeds, 

accounts  settled, 

Commissions  to  be  allowed, 
Controverted  part, 
Curtesy  estate  in  probate, 
Defects,  certain,  not  to  defeat, 
Division,  how  made, 

in  case  of  minors, 

Dower,  provision  for,  23, 


40, 

47 

Dower,  payment  of,  may  be  ordered, 

31 

1 

Embezzlement,  punishment  of, 

38 

1, 

11 

Error  not  to  vitiate, 

28 

10 

Estates  not  in  possession, 

33 

38 

4,  5 

Expenses  apportioned  and  paid, 

9 

26 

35 

in  cases  of  minors, 

12 

37 

Fees  allowed, 

24 

38 

Guardian  to  give  bond, 

22 

1,2 

Judge,  proceedings  by, 

1 

6 

may  examine  witnesses, 

6 

18 

fees  of, 

8 

19 

Lands,  when    there  is  an  estate  in 

20 

expectancy,  how  divided  or  sold, 

33 

-38 

21 

Liens,  how  adjusted, 

14 

25 

Minors'  lands,  how  divided, 

10 

32 

Notice  of  application, 

1 

3 

Orphans'  court,  proceedings  by, 

10 

29 

Partition  by  writ, 

40 

-47 

28 

Prerogative  court,  proceedings  by, 

10 

3 

Record  of  proceedings, 

7 

10 

if  in  orphans'  court, 

10 

29 

36 
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An  Act  for  the  more  easy  partition  of  lands  held  by  coparceners,  joint  tenants,  and  tenants 
in  common.     Revision — Approved  April  16,  1846.     (R.  S.  101.) 

1.  Any  person,  being  a  coparcener,  joint  tenant,  or  tenant  in  common,  in  any 
tract  or  tracts  of  land  within  this  state,  may  apply  to  any  justice  of  the  supreme 
court,  or  judge  of  any  circuit  court  or  court  of  common  pleas  of  the  county 
wherein  such  lands  may  lie,  for  a  partition  of  such  tract  or  tracts  of  land ;  where- 
upon the  said  justice  or  judge  shall  ascertain  the  number  of  equal  shares  or  parts 
in  which  such  tract  or  tracts  were,  or  at  the  time  of  such  application,  are  held 
by  the  original  coparceners,  joint  tenants,  or  tenants  in  common,  and  shall 
nominate  three  persons,  not  interested  in  the  said  land,  as  commissioners,  to 
make  partition  of  such  tract  or  tracts  into  as  many  parts  or  shares  as  the  same 
was  originally  held;  and  the  said  justice  or  judge  shall  thereupon  order  an  ad- 
vertisement to  be  inserted  in  one  of  the  public  newspapers  of  this  state,  and  in 
such  other  public  newspapers  or  places  as  the  said  justice  or  judge  shall  direct, 
for  four  weeks  successively,  at  least  once  in  each  week,  to  the  following  or  like 
effect,  he  or  they  making  such  alterations  or  additions  as  the  nature  of  the  case 
may  require : 

By justice  of  the  supreme  court  of  New  Jersey,  or  judge  of  the  circuit 

court  or  the  court  of  common  pleas  of  the  county  of . 

Notice  is  hereby  given,  that  on  application  to  me,  by of who 

claims  an  undivided part  of  all  that  tract  of  land  (giving  a  description  of 

the  tract  or  tracts  intended  to  be  divided),  I  have  nominated  A.  B.,  C.  D.  and 
E.  F.,  *commissioners  to  divide  the  said  tract  (or  tracts)  of  land,  into  r#r*3 

equal  shares  or  parts ;  and  unless  proper  objections  are  stated  L 

to  me  at on  the  day  of next  (which  is  to  be  at  least 

thirty  days  from  the  date  of  the  notice),  the  said  A.  B.,  C.  D.  and  E.  F.,  will 
then  be  appointed  commissioners  to  make  partition  of  the  said  land,  pursuant 
to  an  act  entitled,  "An  act  for  the  more  easy  partition  of  lands  held  by  copar- 
ceners, joint  tenants,  and  tenants  in  common."    Given  under  my  hand  this 

day  of . 

2.  If  no  objections  are  made  before  the  said  justice  or  judge,  on  the  day 
appointed  by  him  for  that  purpose,  to  the  persons  nominated  as  commissioners, 
then  the  said  justice  or  judge  shall,  in  writing,  under  his  hand  and  seal,  appoint 
the  persons  so  nominated,  to  be  commissioners  to  divide  the  said  land,  pursuant 
to  the  directions  prescribed  in  this  act;  and  that  the  said  justice  or  judge  shall, 
in  the  said  writing,  describe  the  tract  or  tracts  so  to  be  divided,  and  direct  the 
number  of  parts  or  shares  into  which  the  same  is  to  be  allotted;  but  if  objec- 
tions are  made  to  the  persons  nominated  as  commissioners,  or  any  of  them,  the 
said  justice  or  judge  shall  then  proceed  to  hear  and  determine  such  objections, 
and  in  case  he  find  them  well  founded,  to  appoint  under  his  hand  and  seal,  other 
fit  and  disinterested  persons  in  the  room  of  those  he  may  think  proper  to  remove. 

3.  The  said  commissioners,  having  taken  the  oath  or  affirmation  hereinafter 
prescribed,  shall  cause  a  survey  to  be  made  in  their  presence  of  the  tract  or  tracts 
to  be  divided,  and  shall  then  proceed  to  divide  the  same  into  the  number  of  parts 
or  shares  directed  by  the  said  justice  or  judge,  in  the  writing  containing  their 
appointment,  each  part  or  share  to  contain  one  or  more  lots,  as  the  commission- 
ers may  think  proper,  they  having  due  regard  in  the  partition  to  the  situation, 
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quantity,  quality  and  advantages  of  each  part  or  share,  so  that  they  may  be  equal 
in  value,  as  nearly  as  may  be ;  and  if  the  bounds  of  any  tract  or  tracts,  so  to  be 
divided,  shall  be  controverted,  the  commissioners  are  hereby  directed,  if  such 
controverted  part  is  valuable,  to  separate  the  same  from  the  uncontroverted  part, 
and  to  make  partition  of  the  tract  or  tracts,  in  such  manner,  that  a  proportion 
of  the  controverted  part  may  be  allotted  to  each  share,  as  well  as  a  proportion 
of  the  uncontroverted  part;  and  the  said  commissioners,  previous  to  the  said 
survey,  shall  administer  an  oath  or  affirmation  to  the  surveyor  and  chain-bearers, 
that  they  will  well  and  truly  perform  their  respective  duties  honestly  and  impar- 
tially ;  which  oath  or  affirmation,  any  one  of  the  said  commissioners  is  hereby 
empowered  to  administer. 

4.  The  said  commissioners  shall  number  the  several  parts  or  shares  by  them 
laid  off,  from  number  one,  progressively,  and  shall  in  the  same  manner  number 
each  lot  in  the  several  shares,  if  the  same  contain  more  than  one  lot,  and  shall 
make  a  true  field-book,  specifying  the  bounds  and  numbers  of  each  lot,  and  also 
a  map  or  maps  of  the  tract  or  tracts,  on  which  the  several  shares  or  lots  shall  be 
laid  down  and  numbered,  and  shall  keep  an  exact  and  particular  account  of  their 
time  expended  in  the  execution  of  the  duties  of  this  act,  and  of  the  money  due 
for  the  same,  and  also  of  all  expenses  accrued  for  surveying  or  otherwise,  agree- 
ably to  the  directions  of  this  act;  and  the  said  commissioners  shall  thereupon 
give  notice,  by  advertisement  in  manner  aforesaid,  for  three  weeks  successively, 
that  on  a  certain  day  by  them  named,  not  less  than  one  month  from  the  date  of 
such  notification,  attendance  will  be  given  at  a  place  therein  named,  and  an  allot- 
ment, by  ballot,  take  place,  of  the  several  parts  or  shares  of  the  tract  or  tracts 
therein  described,  to  the  original  coparceners,  joint  tenants  or  tenants  in  com- 
mon, their  heirs  or  assigns. 

5.  On  application  made  to  the  said  justice  or  judge,  by  any  one  of  the  parties 
to  the  partition  intended  to  be  made,  the  said  justice  or  judge  shall  attend  at  the 
time  and  place  specified  in  the  advertisement  of  the  commissioners,  and  shall, 
with  the  assistance  of  the  said  commissioners,  proceed  to  allot  the  several  parts 
or  shares  of  the  tract  or  tracts  intended  to  be  divided  in  the  manner  hereinafter 
described;  but  if  no  application  shall  be  made  to  the  said  justice  or  judge  for 
his  attendance,  then  the  said  commissioners  shall,  on  the  day  appointed  for  that 
purpose,  proceed,  in  a  public  manner,  to  number  as  many  tickets  as  there  are 
shares  of  land  marked  on  the  map,  which  shall  be  put  in  a  box,  and  the  names 
of  the  original  coparceners,  joint  tenants  or  tenants  in  common  shall  be  put,  in 
*z*a~]  separate  tickets,  into  another  *box,  when  a  person,  appointed  by  the  said 

J  justice,  judge  or  commissioners,  shall  proceed  to  draw  a  ticket  of  the  names, 
and  then  a  ticket  of  the  numbers,  and  so  proceed  until  all  the  tickets  are  drawn, 
and  the  share  on  the  map  bearing  the  number  of  the  ticket  drawn  next  after 
drawing  the  ticket  with  the  name,  shall  be  the  separate  and  divided  share  of  that 
original  coparcener,  joint  tenant  or  tenant  in  common,  his  or  her  heirs  or  assigns, 
in  the  land  so  divided;  of  which  balloting  the  said  justice  or  judge  or  commis- 
sioners, shall  make  a  full  and  ample  certificate  under  his  or  their  hands  and  seals, 
specifying  particularly  the  time,  place  and  manner  of  balloting,  and  the  allotment 
of  the  shares. 

6.  The  said  justice  or  judge  and  the  said  commissioners  are  hereby  authorized, 
as  the  case  may  require,  to  issue  his  or  their  precept  or  precepts,  under  his  or 
their  hands  and  seals,  commanding  such  person  or  persons,  who  are  able  to  give 
any  necessary  information,  to  come  before  him  or  them,  when  and  where  he  or 
they  may  direct,  to  testify,  by  an  oath  or  affirmation,  concerning  such  acts,  mat- 
ters or  things,  as  may  be  necessary  for  the  said  justice  or  judge  or  commissioners 
to  investigate  in  the  execution  of  the  trust,  duties  and  services  required  of  them 
by  this  act,  and  to  bring  with  them  all  such  patents,  surveys,  maps,  records,  deeds, 
or  other  writings,  as  may  be  necessary  to  be  examined  by  the  said  justice,  judge, 
or  commissioners. 

7.  The  said  commissioners  shall  transmit  the  writing  containing  their  appoint- 
ment and  their  oath  or  affirmation  of  office,  properly  certified  by  the  person  ad- 
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ministering  the  same,  and  the  map  and  field-book,  together  with  the  said  certifi- 
cate of  allotment,  and  also  their  accounts,  to  the  justice  or  judge  from  whom  they 
received  their  appointment,  or  in  case  of  his  death,  resignation  or  removal,  then 
to  any  other  justice  or  judge  of  the  same  court,  who,  after  inspecting  the  same, 
shall  order  the  said  instruments,  excepting  the  account  of  expenses,  to  be  recorded 
in  the  clerk's  office  of  the  supreme  court,  or  in  the  clerk's  office  of  the  county  in 
which  the  lands  lie,  which  shall  be  good  evidence  of  such  partition  ;  and  which 
partition  shall  be  as  valid  and  effectual  in  law  to  divide  and  separate  the  said 
lands,  as  if  the  same  had  been  made  on  writs  of  partition,  according  to  the  course 
of  the  common  law. 

8.  The  said  justice  or  judge  shall  be  allowed  for  the  services  hereinbefore 
required  of  him,  at  the  rate  of  three  dollars  a  day  while  employed  in  the  said 
business. 

9.  After  the  said  justice  or  judge  shall  have  ascertained  the  whole  expense  of 
such  partition,  he  shall  divide  the  same  among  the  several  parts  or  shares,  which 
shall  be  paid  by  the  persons  to  whom  such  shares  were  allotted,  their  heirs  or 
assigns,  withiu  four  weeks  after  the  same  shall  be  ascertained,  or  in  default  of 
payment  of  such  expense,  the  said  justice  or  judge  shall  direct  a  sale  to  be  made, 
by  the  commissioners,  of  so  much  of  those  parts  or  shares,  deficient  in  paying 
the  expense,  as  will  be  sufficient  to  pay  their  respective  proportions  thereof, 
together  with  the  expense  accruing  on  such  sale,  and  shall  direct  the  same  to  be 
sold  by  the  said  commissioners,  at  public  auction,  to  the  highest  bidder;  and 
the  said  commissioners'  deed  to  the  purchaser  shall  pass  as  good  a  title  for  the 
separate  enjoyment  of  the  same,  as  if  all  the  owners  and  claimants  of  shares  of 
the  entire  tract  divided  had  joined  therein. 

10.  When  two  or  more  persons  shall  hold  real  estate  as  coparceners,  joint 
tenants  or  tenants  in  common,  any  one  or  more  of  whom  are  minors  under  the 
age  of  twenty-one  years,  it  shall  and  may  be  lawful  for  the  orphans'  court  of  the 
county  in  which  such  real  estate  may  be,  or  for  the  prerogative  court,  when  such 
real  estate  is  situate  in  two  or  more  counties,  upon  application  made  by  one  or 
more  of  said  coparceners,  joint  tenants  or  tenants  in  common,  or  by  any  person 
duly  authorized  in  their  behalf,  or  claiming  under  them  or  any  of  them,  to  order 
and  direct  a  division  of  such  real  estate  to  be  made  between  the  said  owners,  in 
such  shares  and  proportions  as  they  may  be  entitled  to  by  law;  the  metes  and 
bounds  of  each  share  to  be  ascertained  by  three  disinterested  commissioners,  to 
be  appointed  by  the  court,  whose  report,  made  in  writing  under  their  hands,  to 
the  next  or  any  subsequent  term  of  the  said  court,  after  such  division  shall  be 
made  and  approved  by  *the  said  court,  shall  be  conclusive  to  all  parties  rru, 
concerned ;  and  a  copy  of  the  appointment  of  said  commissioners,  together  '- 
with  their  report,  shall  be  recorded  in  a  book  to  be  kept  for  that  purpose  in  the 
office  of  the  clerk  of  said  court,  and  copies  thereof,  duly  certified  under  the  seal 
of  said  court,  shall  be  evidence  in  all  courts  of  law  or  equity. 

11.  Notice  of  application  to  the  prerogative  court  or  orphans'  court,  for  the 
partition  of  any  real  estate,  shall  be  served  upon  all  the  joint  tenants,  copar- 
ceners, or  tenants  in  common,  interested  therein,  who  shall  not  have  joined  in 
such  application,  and  upon  the  guardian  or  guardians  (if  any  there  be)  of  such 
as  are  minors,  at  least  four  weeks  before  the  time  of  making  such  application, 
or  be  published  for  the  like  space  of  time  in  one  of  the  newspapers  of  this  state, 
circulated  in  the  neighborhood  of  the  said  real  estate;  and  no  order  for  parti- 
tion shall  be  made  upon  such  application,  until  satisfactory  proof  be  made  to 
the  court  of  the  service  or  publication  of  such  notice  as  aforesaid. 

12  The  necessary  costs  and  expenses  which  shall  arise  under  an  order  of  the 
prerogative  court  or  orphans'  court,  in  any  of  the  cases  aforesaid,  shall  be 
assessed  by  the  said  court  upon  each  share,  in  proportion  to  the  value  divided 
to  him  or  her,  and  may  be  recovered  by  a  warrant  from  the  said  court,  directing 
distress  and  sale  to  be  made  of  so  much  timber,  wood  or  herbage  as  may  be 
found  on  the  part  divided  to  him  or  her,  or  of  other  property  belonging  to  such 
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owner  as  will  be  sufficient  to  pay  the  costs  and  expenses  aforesaid,  and  costs  of 
such  distress  and  sale. 

13.  On  a  partition  made  by  virtue  of  an  order  of  the  prerogative  court  or 
orphans' court  in  any  of  the  cases  aforesaid,  if  any  owner  or  any  person  claiming 
under  him  or  her,  hath,  after  the  death  of  the  testator  or  intestate  and  before 
the  division,  cut  off  or  made  use  of  any  timber,  or  committed  any  waste  or  de- 
struction on  the  premises,  the  commissioners  appointed  to  make  the  division 
shall  estimate  the  damage  done  by  such  owner,  or  person  claiming  under  him  or 
her,  and  divide  the  premises  so  that  such  owner  shall  be  charged  with  said 
damage,  and  have  a  share  proportionably  less  in  value  than  the  other  owners 
who  have  done  no  waste  or  damage. 

14.  If  there  be,  at  the  time  of  making  any  partition  by  virtue  of  this  act,  a 
lien  upon  the  undivided  estate  of  any  owner,  by  judgment,  decree,  mortgage,  or 
otherwise,  such  lien  shall  thereafter  be  a  lien  only  on  the  share  assigned  or 
allotted  to  such  owner ;  and  such  share  shall  be  first  charged  with  its  just  pro- 
portion of  the  costs  of  the  partition  in  preference  to  any  such  lien. 

15.  If  the  commissioners  appointed  by  virtue  of  this  act  shall  in  any  case  be 
of  opinion,  that  the  tract  or  tracts  of  land  or  real  estate  in  question  are  so  cir- 
cumstanced, that  a  partition  thereof  cannot  be  made  without  great  prejudice  to 
the  owners  of  the  same,  they  shall  so  report;  and  if  it  shall  appear  by  satisfac- 
tory proof,  that  the  said  tract  or  tracts  of  land  or  real  estate  cannot  be  parti- 
tioned among  the  owners  and  proprietors  without  great  prejudice  to  their 
interest,  then  and  in  such  case,  the  court  or  justice  or  judge  to  whom  the  applica- 
tion for  the  partition  of  such  tract  or  tracts  of  land  or  real  estate  shall  have  been 
made,  or  in  case  of  the  death,  resignation,  or  removal  of  the  said  justice  or 
judge,  any  other  justice  or  judge  of  the  same  court  may  order  the  said  commis- 
sioners or  persons  appointed  to  make  partition  as  aforesaid,  to  sell  such  tract  or 
tracts  of  land  or  real  estate,  at  public  auction,  to  the  highest  bidder. 

16.  The  said  commissioners  shall,  after  making  such  sale  or  sales,  report  the 
same  by  writing  under  their  hands  to  the  next  stated  term  of  the  court,  by  whom, 
or  by  a  justice  or  judge  whereof,  such  sale  was  ordered  to  be  made. 

IT.  If  the  court  to  which  the  report  of  the  sale  of  such  land  or  real  estate 
shall  be  made  as  aforesaid,  shall  approve  of  such  sale,  it  shall  confirm  the  same 
as  valid  and  effectual  in  law,  and  shall,  by  rule  of  said  court,  direct  the  said 
report  to  be  recorded,  and  the  said  commissioners  to  execute  good  and  sufficient 
conveyances  in  the  law  to  the  purchaser  or  purchasers,  for  the  tract  or  tracts  of 
land  or  real  estate  so  sold ;  which  said  conveyances,  duly  executed  as  aforesaid, 
shall  operate  as  an  effectual  bar,  both  in  law  and  equity,  against  the  said  owners 
♦  ^Tfi"!  anc^  proprietors  *and  against  all  and  every  person  or  persons  claiming 
-"  by,  from  or  under  them  or  either  of  them,  and  a  copy  of  any  such  report, 
so  recorded  as  aforesaid,  duly  certified  under  the  seal  of  said  court,  shall  be 
evidence  in  any  court  of  this  state.  (See  Sale  of  Land,  act  of  1854.) 

18.  Every  commissioner  appointed  by  virtue  of  this  act  shall,  before  he  enters 
upon  the  duties  of  his  appointment,  take  an  oath  or  affirmation,  before  some 
person  duly  authorized  to  administer  oaths  and  affirmations  in  this  state,  that 
he  will  honestly,  faithfully  and  impartially  execute  the  trust,  and  perform  the 
duties  and  services  required  of  him  by  this  act,  to  the  best  of  his  skill,  knowledge 
and  judgment. 

19.  In  case  of  the  death,  resignation,  neglect  or  refusal  to  serve  of  any  of  the 
commissioners  to  be  appointed  by  virtue  of  this  act,  before  the  trust,  duties  and 
services  hereby  required  of  them  shall  be  completed,  then  the  court,  justice  or 
judge  to  whom  the  application  for  partition  shall  have  been  made,  or  in  case  of 
the  death,  resignation  or  removal  of  such  justice  or  judge,  any  other  justice  or 
judge  of  the  same  court  shall,  by  writing  under  his  hand  and  seal,  appoint 
another  commissioner  or  commissioners,  who,  after  taking  the  oath  or  affirma- 
tion prescribed  by  this  act,  shall  be  vested  with  the  like  powers  and  authority 
as  if  he  or  they  had  been  originally  appointed. 

20.  In  all  cases  where  a  sale  shall  be  made  by  commissioners  by  virtue  of  this 
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act,  if  any  of  the  said  commissioners  shall  die  after  making  such  sale,  and  either 
before  or  after  the  confirmation  thereof,  it  shall  and  may  be  lawful  for  the  sur- 
viving commissioner  or  commissioners  to  make  report  of  such  sale,  and  if  the 
6ale  be  confirmed,  to  execute  a  deed  or  deeds  of  conveyance  to  the  purchasers 
of  the  said  real  estate  pursuant  to  such  sale;  which  deed  or  deeds  shall  have 
the  same  force,  effect  and  validity  as  if  made  and  executed  by  all  the  said  com- 
missioners. 

21.  The  moneys  arising  from  every  sale  as  aforesaid,  shall  be  ordered  by  the 
court  to  be  paid  by  the  commissioners  to  the  parties  interested  in  the  real  estate 
so  sold,  their  guardians  or  legal  representatives,  in  proportion  to  their  respec- 
tive rights  in  the  same,  deducting  from  their  respective  shares  the  costs  and 
charges  which  may  be  allowed  and  ordered  to  be  retained  out  of  the  same ;  and 
if  any  of  the  said  parties  shall  be  absent  from  this  state  without  such  legal  rep- 
resentative, the  proportion  of  the  money  due  to  every  such  party  shall  be  put 
out  at  interest  on  sufficient  security  of  real  property,  or  invested  in  public  stock, 
by  order  and  under  the  direction  and  control  of  said  court,  for  the  benefit  of 
such  party. 

22.  It  shall  be  the  duty  of  the  said  courts,  respectively,  to  require  of  the 
guardian  of  any  person  under  the  age  of  twenty-one  years,  entitled  to  a  propor- 
tion of  the  moneys  arising  from  any  sale  as  aforesaid,  such  security,  by  bond,  to 
the  ordinary  of  this  state,  as  the  said  court  shall  judge  to  be  sufficient,  for  the 
benefit  of  such  minor,  conditioned  for  the  faithful  discharge  of  the  trust  com- 
mitted to  such  guardian. 

23.  Whenever  any  widow  may  be  entitled  to  dower  in  any  tract  or  tracts  of 
land  or  real  estate  ordered  to  be  sold  as  aforesaid,  and  such  widow  shall,  before 
or  at  the  time  of  making  such  sale,  by  writing  under  her  hand  and  seal,  signify 
her  assent  and  determination  to  relinquish  her  dower  in  the  same,  so  that  the 
said  tract  or  tracts  of  land  or  real  estate  may  be  sold  free  of  the  incumbrance 
of  her  said  dower,  then  and  in  such  case  one-third  part  of  the  moneys  arising 
from  such  sale  shall  be  put  out  at  interest  on  sufficient  security  of  real  property, 
or  invested  in  public  stock,  by  order  and  under  the  direction  and  control  of  said 
court,  for  the  benefit  of  such  widow  during  her  natural  life,  and  the  interest 
thereon  shall  be  paid  to  her  as  the  same  may  become  due,  as  a  compensation 
for  and  in  lieu  of  her  said  dower,  and  at  her  decease  the  said  principal  sum  shall 
be  distributed  among  the  parties  interested,  in  the  manner  hereinbefore  directed. 
(See  29.) 

24.  There  shall  be  allowed  in  proceedings  under  this  act : 

To  the  Justice,  Judge  or  Court. 

For  order  for  sale,  one  dollar. 
"    confirmation  of  sale  and  ordering  conveyance,  one  dollar. 

*To  the  Clerk.  [*5*77 

For  entering  and  filing  report  of  sale,  fifty  cents. 
"    recording  the  same,  for  each  sheet,  eight  cents. 
"    entering  order  of  confirmation  and  for  conveyance,  fifty  cents. 

To  the  Surrogate. 

For  drawing  petition,  reading,  filing  and  recording  decree  appointing  commis- 
sioners, and  a  certified  copy  of  such  decree,  three  dollars  and  forty  cents.* 
"    recording  report  of  commissioners,  for  each  sheet,  eight  cents. 

Commissioners. 

For  each  commissioner  one  dollar  and  fifty  cents  a  day  for  each  day  employed 
in  the  service,  together  with  all  actual  expenses  for  surveying,  chain-bearing, 
assistants  and  other  necessary  expenses,  and  such  further  reasonable  allow- 
ance as  the  court  may  judge  proper,  to  be  taxed  by  the  court. 
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25.  In  all  cases  where  commissioners  appointed  by  virtue  of  this  act,  to  make 
partition  of  real  estate,  shall  make  sale  thereof  as  aforesaid,  and  shall  pay  the 
net  proceeds  of  such  sale  or  sales  to  the  persons  entitled  by  law  to  receive  the 
same,  it  shall  and  may  be  lawful  for  the  said  commissioners  to  produce  the 
receipts  and  discharges  therefor  to  the  surrogate  of  the  county  in  which  the 
said  real  estate,  or  the  more  valuable  part  thereof,  is  situate;  and  the  said  sur- 
rogate shall  immediately  record  the  same  in  the  book  of  receipts  and  discharges 
in  his  office,  provided  the  same  be  first  proved  or  acknowledged  in  the  manner 
that  deeds  of  conveyance  of  land  are  required  to  be  proved  or  acknowledged, 
which  proof  or  acknowledgment  shall  be  recorded  with  such  receipts  and  dis- 
charges; and  the  said  surrogate  shall  endorse  on  such  receipts  and  discharges 
the  book  and  page  on  which  the  same  are  recorded,  with  the  time  of  recording 
the  same,  and  sign  his  name  thereto ;  and  the  said  record,  or  a  certified  copy 
thereof,  under  the  hand  and  seal  of  office  of  the  surrogate,  shall  be  received  in 
evidence  in  any  court  of  record  in  this  state,  if  it  shall  be  made  to  appear  to  the 
satisfaction  of  said  court  that  the  original  receipt  and  discharge  hath  been  lost, 
or  that  it  is  not  in  the  power  of  the  party  offering  the  copy  in  evidence  to  pro- 
duce the  same. 

26.  The  court  of  chancery  shall  have  power  upon  bill  filed  in  that  court  for 
the  partition  of  real  estate,  to  decree  the  sale  thereof.     (See  35,  39a.) 

27.  Nothing  in  this  act  contained  shall  be  so  construed  as  to  injure,  prejudice, 
defeat  or  destroy  the  estate,  right  or  title  of  any  person  or  persons  claiming  such 
tract  or  tracts  of  land,  or  any  part  thereof,  or  anything  therein,  by  title  under 
any  other  person  or  persons,  or  by  title  paramount  or  superior  to  the  title  of 
such  coparcener,  joint  tenant  or  tenant  in  common,  among  whom  partition  is  to 
be  made ;  and  that  nothing  in  this  act  contained  shall  extend  to  the  partitioning 
of  the  lands  held  in  common  by  the  general  proprietors  of  the  eastern  or  western 
divisions  of  this  state. 

An  Act  supplementary  to  an  act  entitled  "An  act  for  the  more  easy  partition  of  lands  held 
by  coparceners,  joint  tenants  and  tenants  in  common,"  approved  April  sixteenth,  eighteen 
hundred  and  forty-six.     Approved  February  3,  1853.     (Pam.  34.) 

28.  No  partition  of  lands  in  this  state  heretofore  made  between  coparceners, 
joint  tenants  or  tenants  in  common,  by  order  of  any  orphans'  court  in  said  state, 
nor  any  sale  thereof  by  commissioners  appointed  to  make  such  partition,  shall  be 
held  or  esteemed  to  be  invalid  by  reason  of  any  defect  in  the  form  of  the  appli- 
cation, or  of  any  supposed  want  of  power  in  said  court  to  order  or  decree  said 
partition  or  sale,  where  the  said  application  for  partition  is  in  fact  between 
coparceners,  joint  tenants  or  tenants  in  common,  and  the  heir  or  heirs  of  a  de- 
ceased coparcener,  joint  tenant  or  tenant  in  common,  or  any  claiming  under 
them,  but  that  the  said  partition  and  sale,  if  in  other  respects  legal,  shall  and 
the  same  is  hereby  declared  to  be  valid  and  effectual  in  law. 

Supplement.     Approved  March  14,  1861. 

28a.  Any  partition  of  lands  heretofore  made  or  hereafter  to  be  made  upon 
application  by  any  coparcener,  joint  tenant  or  tenant  in  common  therein,  to  any 
court,  judge,  judges  or  other  officers  having  jurisdiction  in  matters  of  partition, 
in  which  process  has  been  served  or  notice  given  in  the  manner  required  by  law, 
and  any  sale  of  lands  by  virtue  of  an  order  therefor  made  in  any  such  proceeding 
for  partition,  shall  be  binding  and  conclusive  upon  all  coparceners,  joint  tenants 
•or  tenants  in  common,  and  all  persons  claiming  or  to  claim  any  interest  in  any 
share  in  said  lands,  in  reversion  or  remainder,  notwithstanding  any  error  or 
illegality  in  such  proceedings  for  partition  or  sale,  unless  such  proceedings  shall 
have  been  reversed  or  set  aside  in  certiorari,  writ  of  error  or  other  proceedings 
to  review  the  same,  brought  within  three  years  after  such  partition  or  sale. 

*578]  *A  further  Supplement.     Approved  February  12,  1855.     (Pam.  49.) 

29.  Sec.  1.  In  all  proceedings  for  the  partition  of  lands,  in  any  court  of  this 
state  now  having  authority  for  that  purpose,  whenever  the  estate  of  any  tenant 
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in  dower,  or  by  curtesy,  in  the  whole  or  any  part  or  share  of  the  premises  in 
question,  shall  have  been  admitted  by  the  parties,  or  ascertained  by  the  court  to 
be  existing  at  the  time  of  making  the  order  for  the  sale  of  such  premises,  and 
the  person  entitled  to  such  estate  has  been  made  a  party  to  the  proceedings,  it 
shall  be  lawful  for  the  court  to  consider  and  determine,  under  all  the  circum- 
stances of  the  case,  having  regard  to  the  interests  of  all  the  parties,  whether 
such  estate  ought  to  be  excepted  from  such  sale,  or  whether  the  same  should  be 
sold,  and  to  order  and  decree  accordingly. 

30.  Sec.  2.  If  a  sale  of  the  premises,  including  such  estate,  shall  be  ordered, 
the  estate  and  interest  of  every  such  tenant  or  person  shall  pass  thereby,  and  the 
purchaser,  his  heirs  and  assigns,  shall  hold  such  premises  free  and  discharged 
from  all  claims  by  virtue  thereof. 

31.  Sec.  3.  Upon  such  sale  being  made  of  any  such  estate,  the  court  shall 
direct  the  payment  of  such  sum  in  gross  out  of  the  proceeds  of  the  sale  of  the 
premises  to  the  person  entitled  to  such  estate  in  dower,  or  by  the  curtesy,  as 
shall  be  deemed  a  just  and  reasonable  satisfaction  for  such  estate  or  interest, 
and  which  the  person,  so  entitled,  shall  consent  in  writing  to  accept  in  lieu 
thereof;  but  in  case  no  such  consent  be  given  before  the  making  of  the  order 
for  distribution  of  the  proceeds  of  such  sale,  then  the  court  shall  ascertain  and 
determine  what  proportion  of  such  proceeds  will  be  a  just  and  reasonable  sum 
to  be  invested  for  the  beuefit  of  the  person  entitled  to  such  estate  in  dower  or 
by  the  curtesy,  and  shall  order  the  same  to  be  invested  and  disposed  of  in  the 
manner  directed  in  and  by  the  twenty-third  section  of  the  act,  to  which  this  is  a 
supplement. 

A  further  Supplement.     Approved  March  20,  1855. 

32.  Whenever  commissioners,  appointed  after  this  act  takes  effect,  by  any 
court  or  judge,  to  make  partition  of  real  estate,  shall  make  sale  of  such  real 
estate  or  any  part  thereof,  and  the  court  or  judge  shall  allow  them  commissions 
on  the  amount  of  sales,  such  commissions  shall  not  exceed  the  following  rates, 
to  wit:  on  all  sums  not  exceeding  one  thousand  dollars,  two  per  cent.;  if  over 
one  thousand  dollars,  and  not  exceeding  three  thousand  dollars,  one  per  cent, 
on  such  excess ;  and  if  over  three  thousand  dollars,  one  half  of  one  per  cent, 
on  such  excess. 

A  further  Supplement.     Approved  February  24,  1858.     (Pam.  104.) 

32a.  In  all  proceedings  for  partition  under  the  act  to  which  this  is  a  supple- 
ment, it  shall  and  may  be  lawful  to  divide  a  part  of  the  lands  included  in  the 
application,  and  to  sell  the  remainder  thereof,  whenever  it  shall  appear  by  the 
report  of  the  commissioners  which  shall  designate  the  lands  to  be  divided  and 
those  to  be  sold  and  by  other  satisfactory  proof,  that  the  whole  of  the  lands 
cannot  be  divided  among  owners  and  proprietors  without  great  prejudice  to 
their  interest. 

An  Act  to  authorize  the  partition  of  lands,  in  cases  where  particular  undivided  shares 
therein  are  limited  over.     Approved  March  6,  1852.     (Pam.  157.) 

33.  Sec.  1.  Partition  of  lands,  held  by  coparceners,  joint  tenants,  or  tenants 
in  common,  may  be  made  by  any  court  or  jurisdiction  now  having  authority  to 
make  partition  of  lands,  on  any  proceeding  now  authorized  for  that  purpose, 
notwithstanding  the  share  held  by  any  coparcener,  joint  tenant,  or  tenant  in 
common  may  be  for  a  less  estate  than  a  fee,  or  may  be  limited  over  after  an 
estate  for  life,  or  any  estate  therein;  and  such  partition  shall  bind  all  tenants 
of  such  share,  in  remainder,  reversion,  or  expectancy,  who  shall  be  entitled  only 
to  that  part  of  the  lands  partitioned  as  may  be  set  off  in  severalty  to  the  share 
upon  which  such  remainder  or  expectancy  is  limited:  Provided,  that  in  all  cases 
where  such  remainder,  reversion  or  expectancy  is  limited  over  to  any  person  in 
being,  such  person  shall  be  served  with  like  notice  or  process  as  may  be  by  law 
required  to  be  served  on  the  owner  or  tenant  of  such  share  in  such  proceeding 
of  partition,  if  notice  be  required  therein ;  and  in  all  such  cases  where  partition 
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is  made  of  lands,  of  which  any  share  is  limited  over,  and  which  are  held  in  equal 
undivided  shares,  the  commissioners,  or  other  persons  making  partition,  shall 
divide  said  lands  and  allot  the  shares,  and  certify  such  division  and  allotment  in 
the  manner  directed  by  the  act  entitled,  "An  act  for  the  more  easy  partition  of 
lands  held  by  coparceners,  joint  tenants,  and  tenants  in  common." 
Secs.  2,  3,  4,  repealed. 

A  further  Supplement.     Approved  March  18,  1858.     (Pam.  478.) 

34.  Where  there  is  an  estate  for  life  or  lives,  or  other  less  estate,  in  any  lands 
or  tenements  situate  in  this  state,  and  the  reversion  or  remainder  in  fee  is  owned 
by  several  persons,  as  joint  tenants,  coparceners,  or  tenants  in  common,  and  the 
particular  tenant  or  tenants  shall  consent  thereto,  partition  of  the  said  lands  or 
tenements  may  be  made  among  said  joint  tenants,  coparceners,  or  tenants  in  com- 
mon, by  any  court  or  jurisdiction  having  authority  to  make  partition  of  lands; 
and  the  said  particular  tenant  or  tenants  shall  have  the  same  estate  or  estates  in 
the  respective  parts  which  may  be  set  off  in  severalty,  as  he,  she  or  they  may 
have  had  in  the  whole  lands  or  tenements,  before  such  partition  shall  have  been 
made  ;  and  in  case  partition  cannot  be  made  of  such  lands  or  tenements,  or  any  part 
thereof,  without  great  prejudice  to  the  said  joint  tenants,  coparceners,  or  tenants 
in  common,  so  that  a  sale  thereof  shall  be  ordered,  the  whole  estate,  in  possession 
as  well  as  in  expectancy,  in  the  said  lands  or  tenements,  or  in  the  said  part  thereof 
which  cannot  be  divided,  shall  be  sold,  and  such  portion  of  the  proceeds  of  said  sale 
shall  be  paid  to  the  particular  tenant  or  tenants,  as  shall  be  just  and  reasonable, 
according  to  the  quantity  of  his,  her,  or  their  estate  and  interest  in  said  lands  or 
tenements,  and  as  shall  be  ascertained  by  the  court  ordering  such  partition  or  sale. 

A  Supplement.     Approved  March  13,  1861. 

35.  Sec.  1.  In  all  proceedings  for  the  partition  of  lands,  where  all  or  any  of 
the  undivided  shares  thereof  is  or  are  limited  over  in  the  manner  specified  in  the 
first  section  of  the  act  to  which  this  is  a  supplement,  a  sale  thereof  may  be  made 
upon  an  order  or  decree  of  the  court  of  chancery,  when  such  proceedings  shall 
have  been  commenced  in  that  court;  but  no  such  sale  shall  be  ordered,  unless  a 
division  of  said  lands  cannot  be  made  without  impairing  their  value  to  the  extent 
of  at  least  one-fourth  part  thereof,  and  shall  be  so  reported  or  otherwise  made 
to  appear  to  the  satisfaction  of  the  chancellor. 

36.  Sec.  2.  In  all  such  partition  proceedings,  when  a  sale  shall  be  made  as 
aforesaid,  such  sale  and  deed  to  the  purchaser  shall  convey  the  title  to  said  lands 
of  all  the  tenants  either  in  possession,  remainder,  reversion,  or  expectancy;  but 
the  net 'proceeds  of  the  sale  of  any  share  not  held  in  fee  simple  or  limited  over, 
shall  be  invested  and  kept  invested  in  the  name  of  the  state  of  Xew  Jersey,  un- 
der the  order  and  direction  of  the  court  of  chancery,  for  the  use  of  the  person  or 
persons  owning  such  share,  upon  bond  secured  by  mortgage  to  said  state, 
either  upon  the  property  so  sold  or  any  part  thereof,  or  the  fee  simple  of  other 
unincumbered  real  estate  in  this  state,  worth  at  least  double  the  principal  sum 
so  secured  thereon,  two  thirds  of  which  value  shall  be  in  the  land  itself  independ- 
ently of  any  building  thereon ;  and  such  bond  and  mortgage,  after  being  duly 
recorded,  shall  be  filed  in  the  office  of  the  clerk  in  chancery,  and  there  remain  as 
of  record  until  duly  satisfied  and  discharged ;  and  said  clerk  shall  be  authorized 
to  certify  copies  thereof  under  the  seal  of  said  court,  and  such  copies  so  certi- 
fied, shall  be  evidence  as  other  records  and  files  of  said  court  are,  when  so  certi- 
fied ;  and  the  interest  accruing  on  such  bond  shall  be  paid  yearly  or  half  yearly, 
according  to  the  condition  thereof,  to  the  person  or  persons  who  would  have 
been  tenant  or  tenants  of  the  particular  estate  of  such  share,  if  there  had  been 
no  such  sale  thereof,  his  heirs,  executors,  administrators  or  assigns,  and  shall  be 
so  secured  by  the  condition  of  such  bond  and  mortgage,  and  the  principal  and 
the  interest  also,  when  not  paid  as  aforesaid,  shall  be  collected  under  the  order 
and  direction  of  the  court  of  chancery. 

37.  Sec.  3.  Whenever  all  or  any  portion  of  the  principal  sum  of  money  so 
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as  aforesaid  secured,  shall  be  collected,  it  shall  be  paid  only  to  the  said  clerk  in 
chancery,  and  when  so  paid,  it  shall  be  considered  as  in  that  court,  and  shall 
there  remain  until  paid  out,  or  re-invested  under  the  order  and  direction  of  that 
court,  and  said  clerk  and  his  sureties  shall  be  responsible  therefor,  and  no  other 
payment  shall  discharge  such  bond  and  mortgage  or  authorize  any  county  clerk 
to  discharge  the  registry  or  record  thereof;  and  the  said  clerk  in  chancery  shall 
be  entitled  to  one  quarter  of  one  per  cent,  on  all  moneys  paid  into  said  court 
and  re-invested  or  paid  out  under  or  by  virtue  of  this  act,  to  be  taken  out  of  the 
increase  or  interest  and  not  out  of  said  principal ;  and  whenever  the  particular 
estate  or  estates  in  such  share  of  said  lands  would  have  been  determined  and  the 
same  become  vested  in  fee  simple  absolute,  if  no  such  sale  thereof  had  been  made, 
then  the  said  principal  shall  be  paid  or  such  bond  and  mortgage  assigned  under 
the  order  and  direction  of  said  court  of  chancery,  to  the  person  or  persons  in 
whom  such  share  would  then  have  become  vested  in  fee  simple  absolute,  had  no 
such  sale  been  made,  his,  her  or  their  heirs  or  assigns. 

38.  Sec.  4.  If  any  master  in  chancery,  clerk  or  other  person,  shall  wilfully 
embezzle  or  convert  to  his  own  use  any  money  that  shall  come  to  his  hands 
under  or  by  virtue  of  the  provisions  of  this  act,  or  the  act  to  which  this  is 
a  supplement,  he  shall  be  guilty  of  a  misdemeanor,  and  on  conviction  thereof 
shall  be  punished  by  imprisonment  at  hard  labor,  or  otherwise,  not  exceeding 
two  years,  or  by  fine  not  exceeding  one  thousand  dollars,  or  both. 

39.  Sec.  5.  The  second,  third  and  fourth  sections  of  the  act  to  which  this  is 
a  supplement,  and  also  the  supplement  thereto,  approved  the  fourth  day  of 
March,  one  thousand  eight  hundred  and  fifty-three,  are  hereby  repealed,  and 
this  act  shall  take  effect  immediately:  Provided,  that  such  repeal  shall  iu  no 
wise  affect  any  suit  or  proceeding  now  pending,  but  such  suit  or  proceeding  may 
be  continued  and  prosecuted  as  if  this  act  had  not  been  passed. 

A  Supplement.     Approved  February  25,  1858.      (Pam.  121.) 

39a.  In  all  causes  now  pending,  or  which  may  hereafter  be  commenced  in  the 
court  of  chancery,  for  partition  of  lands  devised  by  a  parent  to  his  or  her  chil- 
dren, of  which  lands  any  share  is  limited  over,  the  proceedings  may  be  in  con- 
formity with  the  authority  and  practice  of  said  court,  as  the  same  were  before 
the  passage  of  said  act ;  unless  the  said  court  shall  otherwise  order  and  direct. 

*An  Act  to  compel  joint  tenants  and  tenants  in  common  to  make  partition,  and  for  rs-orv 
the  more  easy  obtaining  partition  of  lands  in  coparcenary,  joint  tenancy  and  ten-  L 
ancy  in  common.     Passed  March  9,  1797.     (R.  S.  109.) 

40.  Sec.  1 .  All  joint  tenants  and  tenants  in  common,  that  now  be,  or  hereafter 
shall  be,  of  any  estate  or  estates  of  inheritance,  in  their  own  right  or  in  right  of 
their  wives,  of  any  lands,  tenements  or  hereditaments  within  this  state,  shall  and 
may  be  compelled,  by  virtue  of  this  act,  to  make  partition  between  them  of  all 
such  lands,  tenements  or  hereditaments,  as  they  now  hold,  or  hereafter  shall  hold, 
as  joint  tenants  or  tenants  in  common,  by  writ  of  partition,  in  that  case  to  be 
devised  in  the  court  of  chancery,  in  like  manner  and  form  as  coparceners  by  the 
common  law  have  been  and  are  compelled  to  do,  and  the  same  writ  to  be  pur- 
sued at  the  common  law :  Provided  always,  that  every  of  the  said  joint  tenants, 
or  tenants  in  common,  and  his,  her  and  their  heirs,  after  such  partition  made, 
shall  and  may  have  aid  of  the  other,  or  of  his,  her  or  their  heirs,  to  the  intent  to 
deraign  the  warranty  paramount,  and  to  recover  for  the  rate  as  is  used  between 
coparceners  after  partition  made,  by  the  order  of  the  common  law. 

41.  Sec.  2.  All  joint  tenants,  and  tenants  in  common,  and  every  of  them,  who 
now  hold,  or  hereafter  shall  hold,  jointly  or  in  common,  for  term  of  life  or  lives, 
year  or  years,  and  joint  tenants,  or  tenants  in  common,  where  one  or  some  of 
them  have  or  shall  have  estate  or  estates  for  term  of  life  or  lives,  or  year  or 
years,  with  the  other  or  others,  that  have  or  shall  have  estate  or  estates  of  inhe- 
ritance of  freehold  in  any  lands,  tenements  or  hereditaments,  shall  and  may  be 
compelled  from  henceforth,  by  writ  of  partition,  out  of  the  court  of  chancery, 
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upon  his,  her  or  their  case  or  cases  and  to  be  pursued  at  the  common  law,  to 
make  severance  and  partition  of  all  such  lands,  tenements  or  hereditaments, 
which  they  hold  jointly  or  in  common,  for  term  of  life  or  lives,  year  or  years,  or 
where  one  or  some  of  them  hold  jointly  or  in  common,  for  terra  of  life  or  lives, 
year  or  years,  with  another  or  others,  that  have  an  estate  or  estates  of  inheri- 
tance or  freehold:  Provided  always,  that  no  such  partition  or  severance  here- 
after to  be  made  by  force  of  this  clause  of  this  act  be,  nor  shall  be  prejudicial  or 
hurtful  to  any  person  or  persons,  their  heirs  or  successors,  other  than  such  as  be 
parties  unto  the  said  partition,  their  executors  or  assigns. 

42.  Sec.  3.  After  process  of  pone,  or  attachment,  returned  upon  any  writ  of 
partition,  between  coparceners  at  the  common  law  or  custom,  or  between  joint 
tenants,  or  tenants  in  common,  by  virtue  of  this  act,  affidavit  being  made  by  any 
credible  person,  of  due  notice  given  of  the  said  writ  of  partition  to  the  tenant 
or  tenants  to  the  action,  and  a  copy  thereof  left  with  the  occupier,  or  tenant  or 
tenants,  or  if  they  cannot  be  found,  to  the  wife,  son  or  daughter,  being  of  the 
age  of  twenty-one  years  or  upwards,  of  the  tenant  or  tenants,  or  to  the  tenant 
in  actual  possession,  by  virtue  of  any  estate  of  freehold,  or  for  term  of  year  or 
years,  or  uncertain  interest,  or  at  will,  of  the  lands,  tenements  or  hereditaments, 
whereof  the  partition  is  demanded  (unless  the  said  tenant  in  actual  possession 
*kqi-i  be  demandant  *in  the  action),  at  least  twenty  days  before  the  day  of  the 
J  return  of  the  said  pone  or  attachment,  if  the  tenant  or  tenants  to  such 
writ,  or  any  of  them,  or  the  true  tenant  to  the  messuages,  lands,  tenements  or 
hereditaments,  as  aforesaid,  shall  not  in  such  case,  within  fifteen  days  after  the 
return  of  such  writ  of  pone  or  attachment,  cause  an  appearance  to  be  entered 
in  such  court,  where  such  writ  of  pone  or  attachment  shall  be  returnable,  then 
in  default  of  such  appearance,  the  demandant  having  entered  his  declaration,  the 
court  may  proceed  to  examine  the  demandant's  title  and  quantity  of  his  part  and 
purpart,  and  accordingly  as  they  shall  find  his  right,  part  and  purpart  to  be, 
they  shall,  for  so  much,  give  judgment  by  default,  and  award  a  writ  to  make  par- 
tition, whereby  such  proportion,  part  and  purpart  may  be  set  out  severally ; 
which  writ  being  executed  after  eight  days'  notice  given  to  the  occupier  or  tenant 
or  tenants  of  the  premises,  and  returned,  and  thereupon  final  judgment  entered, 
the  same  shall  be  good  and  conclude  all  persons  whatsoever,  after  notice  as  afore- 
said, whatever  right  or  title  they  have  or  may  at  any  time  claim  to  have  in  any 
of  the  messuages,  lands,  tenements  or  hereditaments  mentioned  in  the  said  judg- 
ment and  writ  of  partition,  although  all  persons  concerned  are  not  named  in  any 
of  the  proceedings,  nor  the  title  of  the  tenants  truly  set  forth  :  Provided  ahcays, 
that  if  such  tenant  or  person  concerned,  or  either  of  them,  against  whom,  or  his, 
her  or  their  right  or  title,  such  judgment  by  default  is  given,  shall,  within  the 
space  of  one  year  after  the  first  judgment  entered,  or  in  case  of  infancy, 
coverture,  insane  memory,  or  absence  out  of  the  state,  within  one  year  after  his, 
her  or  their  return,  or  the  determination  of  such  inability,  apply  to  the  court  by 
motion,  where  such  judgment  is  entered,  and  show  good  and  probable  matter  in 
bar  of.  such  partition,  or  that  the  demandant  hath  not  title  to  so  much  as  he 
hath  recovered,  then  and  in  such  case,  the  court  may  suspend  or  set  aside  such 
judgment,  and  admit  the  tenant  and  teuants  to  appear  and  plead,  and  the  cause 
shall  proceed  according  to  due  course  of  law,  as  if  no  such  judgment  had  been 
given  ;  and  if  the  court,  upon  hearing  thereof,  shall  adjudge  for  the  first  demand- 
ant, then  the  said  first  judgment  shall  stand  confirmed,  and  be  good  against  all 
persons  whatsoever,  except  such  other  persons  as  shall  be  absent  or  disabled  as 
aforesaid ;  and  the  person  or  persons  so  applying  shall  be  awarded  thereupon  to 
pay  costs;  or  if  within  such  time  or  times  aforesaid,  the  tenants  or  persons  con- 
cerned admitting  the  demandant's  title,  parts  and  purparts,  shall  show  to  the  court 
any  inequality  in  the  partition,  the  court  may  award  a  new  partition  to  be  made 
in  the  presence  of  all  parties  concerned,  if  they  will  appear,  notwithstanding  the 
return  and  filing  upon  record  of  the  former;  which  said  second  partition  returned 
and  filed,  shall  be  good  and  firm  for  ever  against  all  persons  whatsoever,  except 
as  before  excepted. 
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43.  Sec.  4.  No  plea  in  abatement  shall  be  admitted  or  received  in  any  suit 
for  partition,  nor  shall  the  same  be  abated  by  reason  of  the  death  of  any  tenant. 

44.  Sec.  5.  When  the  high  sheriff,  by  reason  of  distance,  infirmity,  or  any 
other  hinderance,  cannot  conveniently  be  present  at  the  execution  of  any  judg- 
ment in  partition,  in  such  case,  the  under-sheriff,  in  the  presence  of  two  justices 
of  the  peace  of  the  county,  where  the  lands,  tenements,  or  hereditaments  to  be 
divided  do  lie,  shall  and  may  proceed  to  the  execution  of  any  writ  of  partition, 
by  inquisition  in  due  form  of  law,  as  if  the  high  sheriff  were  then  personally 
present;  and  the  high  sheriff  thereupon  shall,  and  he  is  hereby  enabled  and 
required  to  make  the  same  return,  as  if  he  were  personally  present  at  such  exe- 
cution ;  and  in  case  such  partition  be  made,  returned,  and  filed,  he,  she,  or  they, 
that  was  or  were  tenant  or  tenants  of  any  of  the  said  messuages,  lands,  tene- 
ments, and  hereditaments,  or  of  any  part  or  purpart  thereof,  before  they  were 
divided,  shall  be  tenant  or  tenants  for  such  part  set  out  severally  to  the  respective 
landlords  or  owners  thereof,  by  and  under  the  same  conditions,  rents,  covenants, 
and  reservations,  where  they  are  or  shall  be  so  divided ;  and  the  landlords  and 
owners  of  the  several  parts  and  purparts,  so  divided  and  allotted  as  aforesaid, 
shall  warrant  and  make  good  to  the  respective  tenants  the  said  several  parts 
severally,  after  such  partition,  as  they  are  or  were  bound  to  do,  by  any  agree- 
ment, lease,  or  grant  of  their  respective  parts,  before  any  partition  made ;  and 
in  case  any  demandant  be  tenant  in  actual  possession  to  the  *tenant  to  r#cog 
the  action,  for  part  and  proportion,  or  any  part  thereof,  in  the  messuages,  •- 
lands,  tenements,  and  hereditaments,  to  be  divided  by  virtue  of  a  writ  of  partition 
as  aforesaid,  for  any  term  of  life  or  lives,  year  or  years,  or  uncertain  interest,  the 
said  tenant,  so  in  actual  possession,  shall  stand  and  be  possessed  of  the  said  pur- 
parts and  proportions,  for  the  like  term,  and  under  the  same  conditions  and 
covenants,  when  it  is  set  out  severally  in  pursuance  of  this  act. 

45.  Sec  6.  The  respective  sheriffs,  their  undersheriffs  and  deputies,  and  in  case 
of  sickness  or  disability  of  the  sheriff,  all  justices  of  the  peace,  within  their  respec- 
tive counties,  shall  give  due  attendance  to  the  executing  of  such  writ  of  partition, 
unless  reasonable  cause  be  shown  to  the  court,  upon  oath  or  affirmation,  and 
there  allowed  of,  or  otherwise  be  liable,  every  of  them,  to  pay  unto  the  demand- 
ant such  costs  and  damages  as  shall  be  awarded  by  the  court,  not  exceeding 
thirty  dollars;  for  which  the  demandant  or  plaintiff  may  bring  his  action  in  any 
court  having  cognizance  thereof,  and  recover  the  same  with  costs. 

46.  Sec.  7.  All  writs  of  partition,  which  shall  be  issued  by  virtue  of  this  act, 
shall  be  made  returnable  before  the  supreme  court  of  this  state,  and  no  other, 
which  court  is  hereby  declared  to  have  jurisdiction  of  the  same. 

47.  Sec  8.  In  all  suits  of  partition,  which  shall  be  instituted  by  virtue  of  this 
act,  and  wherein  the  demandant  shall  recover,  the  costs  thereof  shall  be  divided 
and  apportioned  by  the  court,  or  any  justice  of  the  court,  among  the  demandant, 
defendant,  tenant,  and  others  concerned,  according  to  their  respective  parts 
and  purparts  of  the  lands,  tenements,  and  hereditaments  as  aforesaid ;  and  if 
such  defendant,  tenant,  or  others  concerned,  shall  not  forthwith  pay  his,  her,  or 
their  proportion  of  such  costs,  that  then  the  demandant  shall  have  and  recover 
the  same  by  judgment  of  the  court,  and  execution  against  the  body  or  bodies,  or 
the  goods  and  chattels,  lands  and  tenements  of  such  defendant,  tenant,  or  others 
concerned. 


NOTES. 

A  partition  cannot  be  made  by  order  of  a  judge,  unless  the  shares  into  which  it  is  to  be 
divided  are  equal,  which  was  the  case  when  a  male  heir  took  two  shares.  Nor  where  some 
of  the  children  of  the  deceased  person  had  been  advanced,  by  receiving  real  estate  in  his 
lifetime.     3  Hal.  50.     Spen.  693. 

The  judge  ought  to  require  some  documentary  or  other  evidence,  to  establish  the  fact  of 
a  joint  tenancy;  and  if  on  the  day  appointed  for  naming  commissioners,  or  at  any  time 
before  they  are  appointed,  objections  are  made,  and  it  appears  that  there  is  an  adverse  pos- 
session, or  a  real  dispute  about  the  title  to  an  undivided  share  of  the  premises,  no  appoint- 
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ment  should  be  made  or  partition  ordered,  but  the  application  should  be  dismissed  and  the 
parties  left  to  their  legal  remedies.     2  Gr.  132. 

In  case  of  an  order  for  a  partition  made  by  a  judge,  the  remedy  of  any  person  aggrieved 
■will  be  by  certiorari  to  supreme  court ;  in  cases  of  orders  made  by  the  orphans'  court,  it 
will  be  by  appeal  to  the  prerogative  court. 

If  some  of  the  land  ordered  to  be  divided  did  not  belong  to  the  estate,  the  order  may  be 
reversed.     2  South.  554. 

Commissioners  appointed  by  the  judge  cannot  also  be  authorized  in  the  same  commission, 
to  subdivide  a  part  of  the  real  estate  among  the  heirs  of  one  of  the  original  cotenants. 
3  Harr.  54. 

A  mere  parol  partition  followed  by  five  or  six  years'  possession  is  not  binding ;  the  sta- 
tute of  frauds  requires  a  deed  or  writing.     Id.  405. 

Whether  a  deed  or  instrument  shall  operate  as  a  partition  only,  or  as  a  conveyance,  will 
depend  on  the  intention  as  shown  by  the  deed.     4  Harr.  148. 

The  application  to  the  orphans'  court  must  not  only  allege  that  some  of  the  owners  are 
minors,  but  must  name  them,  and  state  which  are  minors.     Spen.  679. 

In  case  of  partition  by  order  of  a  judge,  the  allotment  of  the  shares  must  be  in  the 
names  of  the  original  cotenants,  and  the  heir  or  assignee  will  be  entitled  to  his  share. 
Spen.  693. 

Proceedings  in  partition  will  not  estop  the  party  who  applied  for  them,  in  ignorance,  he 
being  the  sole  owner,  from  denying  the  title  of  the  other  supposed  tenants  in  common. 
Where  the  court  has  no  jurisdiction  to  make  the  partition,  all  the  proceedings  are  void, 
except  so  far  as  protected  by  act  of  1853  (above  28).     1  Zab.  395. 

The  court  of  chancery  has  jurisdiction  to  order  a  partition,  and  if  equity  require,  may 
order  one  party  to  pay  money  to  the  other,  so  as  to  make  the  shares  equal.  1  G.  C.  R.  341, 
349.  A  bill  in  chancery  not  a  proper  proceeding  to  try  a  disputed  title.  Id.  384.  1  H.  C. 
R.  397. 

^.R  *To  justify  the  court  in  setting  aside  the  partition  on  the  ground  of  a  mistake  in 

J  judgment  on  the  part  of  the  commissioners,  the  mistake  must  be  plain  and  evident; 
if  the  evidence  is  doubtful,  report  will  be  sustained.     2  G.  C.  R.  637. 

Proceedings  in  chancery  where  a  son  built  a  house  on  his  father's  land  with  his  know- 
ledge and  occupied  it  many  years.     2  Hal.  Ch.  R.  94. 

Where  land  was  sold  by  order  of  the  orphans'  court  as  not  being  divisible,  a  petitioner 
held  entitled  to  show  he  was  the  owner  of  another  owner's  fourth,  although  that  fact  was 
not  stated  in  his  petition.     4  H.  C.  R.  78. 

The  proceeds  of  land  sold  as  not  divisible,  belonging  to  a  married  woman,  ordered  to  be 
paid  to  husband  and  wife.     1825.     3  Hal.  88. 

Where  an  order  for  the  sale  of  land  was  made  as  not  being  divisible,  and  the  land  was 
sold,  the  court  allowed  the  proceedings  to  be  discontinued  before  an  order  approving  the 
sale  was  made,  upon  making  indemnity  to  all  concerned  by  payment  of  costs  and  expenses. 
The  rights  of  purchasers  do  not  become  fixed,  until  an  order  of  approval  of  the  sale  has  been 
made.     3  Hal.  273. 

When  the  portion  of  money  in  which  the  widow  has  a  right  is  put  out  at  interest  (above 
23),  the  bond  should  be  taken  in  the  name  of  the  commissioners.     5  Hal.  60. 

The  commissioners  must  make  the  deed  to  the  persons  named  in  the  order  confirming  the 
sale.  1  Gr.  182.  The  act  of  1854  (see  title  Sale  of  Lani>)  provides  for  cases  where  the 
purchaser  dies  after  the  confirmation. 

Commissioners  cannot  purchase  at  their  own  sale,  directly  or  indirectly. 

If  land  of  a  married  woman  is  sold  for  the  purposes  of  partition  a  payment  of  the  proceeds 
to  the  husband  is  a  good  payment,  but  chancery  may  interfere  and  protect  the  fund  for  her 
benefit.     3  Stock.  73. 

The  court  of  chancery  in  ordering  a  partition  will  impose  equitable  terms.   3  Stock.  201. 
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Advertisement  of  terms  of  limited  part- 
nerships, to  be  made  in  newspa- 
pers, 9 
affidavits  of  the  publication  to  be 

filed,  10 

of  renewal  and  dissolution,  11,  24 

Assignment  of  property,  judgments  and 

liens,  when  to  be  void,  20,  21 

Capital  in  cash  by  special  partners,  2 

if  reduced,  to  be  made  good,  lti 

Certificate  of  partnership,  what  to  contain,  4 

how  to  be  acknowledged,  5 

to  be  filed  and  recorded  in  clerk's 

office,  6 

affidavit  of  general  partner,  7 

partnership  not  formed  until  filed 

and  recorded,  and  if  statement 

false,  parties  liable,  8 

Dissolution,  alteration  in  names,  &c,  to  be,  12 

how  made  before  time  expires,  24 

Firm,  to  be  in  names  of  general  partners 
only,  13 


Frauds,  partners  liable  to  be  punished  for,  19 

General  partners,  liabilities  of,  2 

to  transact  business  and  sign  name,  3 

firm  to  be  in  the  names  of,  13 

liable  to  account,  18 

Limited    partners,  in  what  cases  there 

may  be,  1 
to  sign   and   acknowledge  certifi- 
cate,                                                 4,  5 
Renewal  of  partnership,  how  made,  11 
Special  partners,  how  far  liable,  2 

not  to  withdraw  capital,  but  may 

receive  interest  or  profits,  15 

may  examine  business  and  advise, 

but  not  to  transact  business  or 

be  agent,  17 

when  liable  as  general  partner, 

8,  9,  11,  12,  13,  15,  17,  22 

not  to  claim  as  creditor  till  others 

paid,  23 

Suits,  how  to  be  brought,  14 


An  Act  to  authorize  limited  partnerships.     Passed  the  9th  of  February,  1837.    (R.  S.  872.) 

1.  Limited  partnerships,  for  the  transaction  of  any  mercantile,  mechanical,  or 
manufacturing  business,  within  this  state,  may  be  formed  by  two  or  more  persons, 
upon  the  terms,  with  the  rights  and  powers,  and  subject  to  the  conditions  and 
liabilities,  herein  prescribed  ;  but  the  provisions  of  this  act  shall  not  be  construed 
to  authorize  any  such  partnership  for  the  purpose  of  banking  or  making  insur- 
ance. 

2.  Such  partnerships  may  consist  of  one  or  more  persons,  who  shall  be  called 
general  partners,  and  who  shall  be  jointly  and  severally  responsible,  as  general 
partners  now  are  by  law,  and  of  one  or  more  persons,  who  shall  contribute,  in 
actual  cash  payments,  a  specific  sum,  as  capital,  to  the  common  stock,  who  shall 
be  called  special  partners,  and  who  shall  not  be  liable  for  the  debts  of  the  partner- 
ship, beyond  the  fund  so  contributed  by  him  or  them  to  the  capital. 

3.  The  geueral  partners  only  shall  be  authorized  to  transact  business,  and 
sign  for  the  partnership,  and  to  bind  the  same. 

4.  The  persons  desirous  of  forming  such  partnership  shall  make  and  severally 
sign  a  certificate,  which  shall  contain : 

1st.  The  name  or  firm  under  which  such  partnership  is  to  be  conducted. 

2d.  The  general  nature  of  the  business  intended  to  be  transacted. 

*3d.  The  names  of  all  the  general  and  special  partners  interested  r*rQ/L 
therein,  distinguishing  which  are  general,  and  which  are  special  partners,  L 
and  their  respective  places  of  residence. 

4th.  The  amount  of  capital  which  each  special  partner  shall  have  contributed 
to  the  common  stock. 

5th.  The  period  at  which  the  partnership  is  to  commence,  and  the  period  at 
which  it  will  terminate. 

5.  The  certificate  shall  be  acknowledged  by  the  several  persons  signing  the 
same,  before  an  officer  authorized  by  law  to  take  the  acknowledgment  and  proof 
of  deeds,  &c,  in  this  state,  and  certified  in  the  same  manner  as  the  acknowledg- 
ment of  conveyances  of  land. 

6.  The  certificate  so  acknowledged  and  certified  shall  be  filed  in  the  office  of 
the  clerk  of  the  county  in  which  the  principal  place  of  the  business  of  the  partner- 
ship shall  be  situated,  and  shall  also  be  recorded  by  him  at  large,  in  a  book  to 
be  kept  for  that  purpose,  open  to  public  inspection ;  if  the  partnership  shall  have 
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places  of  business  situated  in  different  counties,  a  transcript  of  the  certificate  and 
of  the  acknowledgment  thereof,  duly  certified  by  the  clerk  in  whose  office  it  shall 
be  filed,  under  his  official  seal,  shall  be  filed  and  recorded  in  like  manner  in  the 
office  of  the  clerk  of  every  such  county. 

7.  At  the  time  of  filing  the  original  certificate,  with  the  evidence  of  the  ac- 
knowledgment thereof,  as  before  directed,  an  affidavit  of  one  or.more  of  the  gene- 
ral partners  shall  also  be  filed  in  the  same  office,  stating,  that  the  sums  specified 
in  the  certificate  to  have  been  contributed  by  each  of  the  special  partners  to  the 
common  stock,  have  been  actually  and  in  good  faith  paid  in  cash. 

8.  Xo  such  partnership  shall  be  deemed  to  have  been  formed  until  a  certificate 
shall  have  been  made,  acknowledged,  filed,  and  recorded,  nor  until  an  affidavit 
shall  have  been  filed,  as  above  directed ;  and  if  any  false  statements  be  made  in 
such  certificate  or  affidavit,  all  the  persons  interested  in  such  partnership  shall 
be  liable  for  all  the  engagements  thereof,  as  general  partners. 

9.  The  partners  shall  publish  the  terms  of  the  partnership,  when  registered, 
for  at  least  six  weeks  immediately  after  such  registry,  in  a  newspaper  or  news- 
papers published  in  the  county  or  counties  in  which  their  business  shall  be  carried 
on;  and  if  no  newspaper  be  published  in  the  same,  then  in  a  newspaper  of  the 
county  nearest  to  their  place  of  business;  and  if  such  publication  be  not  made, 
the  partnership  shall  be  deemed  general. 

10.  Affidavits  of  the  publication  of  such  notice,  by  the  printers  of  the  news- 
papers in  which  the  same  shall  be  published,  may  be  filed  with  the  clerk  directing 
the  same,  and  shall  be  evidence  of  the  facts  therein  contained. 

11.  Every  renewal  or  continuance  of  such  partnership  beyond  the  time  origin- 
ally fixed  for  its  duration,  shall  be  certified,  acknowledged,  and  recorded,  and  an 
affidavit  of  a  general  partner  be  made  and  filed,  and  notice  be  given  in  the  man- 
ner herein  required  for  its  original  formation ;  and  every  such  partnership,  which 
shall  be  otherwise  renewed  or  continued,  shall  be  deemed  a  general  partnership. 

12.  Every  alteration  which  shall  be  made  in  the  names  of  the  partners,  in  the 
nature  of  the  business,  or  in  the  capital  or  shares  thereof,  or  in  any  other  matter 
specified  in  the  original  certificate,  shall  be  deemed  a  dissolution  of  the  partner- 
ship; and  every  such  partnership,  which  shall  in  any  manner  be  carried  on  after 
such  alteration  shall  have  been  made,  shall  be  deemed  a  general  partnership, 
unless  renewed  as  a  special  partnership,  according  to  the  provisions  of  the  pre- 
ceding section. 

13.  The  business  of  the  partnership  shall  be  conducted  under  a  firm,  in  which 
the  names  of  the  general  partners  only  shall  be  inserted,  without  the  addition  of 
the  word  "company"  or  any  other  general  term;  and  if  the  name  of  any  special 
partner  shall  be  used  in  such  firm,  with  his  privity,  he  shall  be  deemed  a  general 
partner. 

14.  Suits  in  relation  to  the  business  of  the  partnership  may  be  brought  and 
conducted  by  and  against  the  general  partners,  in  the  same  manner  as  if  there 
was  no  special  partners. 

^-o--,  *15.  No  part  of  the  sum  which  any  special  partner  shall  have  contri- 
J  buted  to  the  capital  stock  shall  be  withdrawn  by  him,  or  paid  or  trans- 
ferred to  him  in  the  shape  of  the  dividends,  profits  or  otherwise,  at  any  time 
during  the  continuance  of  the  partnership  ;  but  any  partner  may  annually  receive 
lawful  interest  on  the  sum  so  contributed  by  him,  if  the  payment  of  such  interest 
shall  not  reduce  the  original  amount  of  such  capital ;  and  if,  after  the  payment 
of  such  interest,  any  profits  shall  remain  to  be  divided,  he  may  also  receive  his 
portion  of  such  profits.     (See  25.) 

16.  If  it  shall  appear  that,  by  the  payment  of  interest  or  profits  to  any  special 
partner,  the  original  capital  has  been  reduced,  the  partner  receiving  the  same  shall 
be  bound  to  restore  the  amount  necessary  to  make  good  his  share  of  capital,  with 
interest. 

17.  A  special  partner  may  from  time  to  time  examine  into  the  state  and  pro- 
gress of  the  partnership  concerns,  and  may  advise  as  to  their  management;  but 
he  shall  not  transact  any  business  on  account  of  the  partnership,  nor  be  employed 
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for  that  purpose  as  agent,  attorney,  or  otherwise;  if  he  shall  interfere  contrary 
to  these  provisions,  he  shall  be  deemed  a  general  partner.     (See  25.) 

18.  The  general  partners  shall  be  liable  to  account  to  each  other,  and  to  their 
special  partners,  for  their  management  of  the  concerns,  both  in  law  and  equity, 
as  other  partners  now  are  by  law. 

19.  Every  partner  who  shall  be  guilty  of  any  fraud  in  the  affairs  of  the  part- 
nership shall  be  liable,  civilly,  to  the  party  injured  to  the  extent  of  his  damage; 
and  shall  also  be  liable  to  an  indictment  for  a  misdemeanor,  punishable  by  fine  or 
imprisonment,  or  both,  in  the  discretion  of  the  court  by  which  he  shall  be  tried. 

20.  Every  sale,  assignment,  or  transfer  of  any  property  or  effects  of  such  part- 
nership, when  insolvent,  or  in  contemplation  of  insolvency,  made  by  such  part- 
nership, or  after  or  in  contemplation  of  the  insolvency  of  any  partner  with  the 
intent  of  giving  a  preference  to  any  creditor  of  such  partnership  or  insolvent 
partner  over  other  creditors  of  such  partnerships ;  and  every  judgment  confessed, 
lien  created,  or  security  given  by  such  partnership,  under  the  like  circumstances 
and  with  the  like  intent,  shall  be  void,  as  against  the  creditors  of  such  partner- 
ship. 

21.  Every  such  sale,  assignment,  or  transfer  of  any  of  the  property  or  effects 
of  a  general  or  special  partner,  made  by  such  general  or  special  partner  when 
insolvent,  or  in  contemplation  of  insolvency,  or  after,  or  in  contemplation  of,  the 
insolvency  of  the  partnership,  with  the  intent  of  giving  to  any  creditor  of  his 
own,  or  of  the  partnership,  a  preference  over  creditors  of  the  partnership,  and 
every  judgment  confessed,  lien  created,  or  security  given,  by  any  such  partner, 
under  the  like  circumstances,  and  with  the  like  intent,  shall  be  void,  as  against 
the  creditors  of  the  partnership. 

22.  Every  special  partner  who  shall  violate  any  provision  of  the  two  last  pre- 
ceding sections,  or  who  shall  concur  in,  or  assent  to  any  such  violation,  by  the 
partnership,  or  by  any  individual  partner,  shall  be  liable  as  a  general  partner. 

23.  In  the  case  of  the  insolvency  or  bankruptcy  of  the  partnership,  no  special 
partner  shall,  under  any  circumstances,  be  allowed  to  claim  as  a  creditor,  until 
the  claims  of  all  the  other  creditors  of  the  partnership  shall  be  satisfied. 

24.  No  dissolution  of  such  partnership,  by  the  acts  of  the  parties,  shall  take 
place  previous  to  the  time  specified  in  the  certificates  of  its  formation,  or  in  the 
certificate  of  its  renewal,  until  a  notice  of  such  dissolution  shall  have  been  filed 
and  recorded  in  the  clerk's  office  in  which  the  original  certificate  was  recorded, 
and  published  once  in  each  week,  for  four  weeks,  in  a  newspaper  circulating  in 
each  of  the  counties  where  the  partnership  may  have  places  of  business. 

A  Supplement.     Approved  March  15,  1859.     (Pani.  335.) 

25.  Any  special  partner  may  from  time  to  time  loan  money  to,  and  advance 
and  pay  money  for  the  partnership  with  which  he  is  connected,  and  may  take 
and  hold  the  notes,  drafts,  acceptances,  and  bonds  of,  or  belonging  to  the  part- 
nership, as  security  for  the  repayment  of  such  moneys  and  interest,  and  may  use 
and  lend  his  name  and  credit  as  security  for  the  partnership,  in  any  business 
thereof,  and  shall  have  the  same  rights  and  remedies  in  these  respects  as  any 
other  creditor  might  have;  he  may  also  negotiate  sales,  purchases,  and  other 
business  for  the  partnership,  but  no  business  so  negotiated  shall  be  binding  upon 
the  partnership  until  approved  by  a  general  partner,  but  he  shall  not,  excepting 
as  mentioned  herein,  and  in  the  act  to  which  this  is  a  supplement,  transact  any 
business  on  account  of  the  partnership,  nor  be  employed  for  that  purpose  as 
agent,  attorney,  or  otherwise ;  and  if  he  shall  interfere,  contrary  to  these  provi- 
sions, unless  specially  employed  in  writing,  so  to  do,  by  the  general  partner  or 
partners,  he  shall  be  deemed  a  general  partner. 


NOTES. 


Partners  cannot  sue  or  be  sued  in  the  name  of  the  firm;  the  proper  names  of  all  the  gen- 
eral partners  must  be  used.     Penn.  75,  984.     5  Hal.  295. 
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One  partner  cannot  sue  another  in  debt  or  assumpsit,  for  an  unsettled  partnership  ac- 
count;  the  action  must  be  an  action  of  account.     Penn.  663.     See  Peun.  466. 

If  one  of  the  partners  dies,  actions  for  partnership  accounts  must  be  brought  in  the  name 
,Rp,  *of  the  survivor;  but  one  partner  cannot  sue  alone,  although  the  partnership  be 
6bbJ  dissolved.     Penn.  978. 

A  culpable  neglect  in  one  partner,  in  pursuing  the  claims  of  the  concern,  may  render  him 
liable  to  account  to  the  other  partner  for  the  amount  which  has  been  lost  by  his  neglect;  but 
he  is  only  obliged  to  take  the  same  care  of  the  partnership  business  as  of  his  own.  1  Hal. 
434.     See  Penn.  717. 

An  agreement  to  receive,  by  way  of  rent,  a  part  of  the  profits  of  a  tavern  and  farm,  will 
not  make  the  parlies  partners,  so  as  to  prevent  an  action  of  assumpsit,  being  brought. 
6  Hal.  181.     1  Harr.  38. 

An  action  of  assumpsit  may  be  maintained  by  one  partner  against  another  for  a  balance 
struck  upon  a  settlement,  after  a  dissolution  and  an  express  promise  to  pay.  The  acts  of 
one  partner  in  'general  bind  the  whole,  and  are  evidence  against  all.  Such  acts  are  not 
evidence  that  others  are  partners;  but  general  reputation,  connected  with  corroborating 
circumstances,  is  sufficient  prima  facie  evidence  of  partnership.  2  Gr.  578.  1  Harr.  40, 
161. 

The  admissions  of  one  person,  that  another  was  concerned  with  him  as  a  partner,  are  not 
legal  evidence  of  the  partnership.     3  Gr.  440. 

If  a  partnership  once  existed,  it  will  be  considered  in  law  as  continuing,  with  respect  to 
atl  persons  acting  under  a  bona  fide  belief  of  its  continuance,  and  who  have  had  no  notice 
of  a  dissolution,  notwithstanding  the  firm  may  have  expired  or  may  have  been  dissolved. 
1  Harr.  161. 

If  a  note  be  made  by  partners,  and  afterwards  they  dissolve,  and  one  of  the  partners 
assumes  the  debt  of  the  firm,  this  will  not  discharge  the  other  partner.     1  Harr.  186. 

After  the  dissolution,  the  authority  of  an  individual  partner  over  the  joint  stock  ceases; 
he  cannot  use  it  for  his  private  benefit,  or  in  auy  way  inconsistent  with  the  closing  of  the 
partnership  business.  The  wh6le  partnership  property  is  liable  for  the  debts,  and  if  all 
cannot  be  paid,  they  must  be  paid  proportionally.  1  Sax.  443  The  partnership  debts  must 
be  paid  out  of  its  property  prior  to  the  individual  debts  of  the  partners;  the  sheriff,  on  an 
execution  against  an  individual  partner,  can  only  sell  his  interest  in  the  balance  of  the 
partnership  property  after  its  debts  are  paid.     3  Kent's  Com.  14.     And  see  1  Harr.  147. 

The  interest  of  one  partner  in  the  partnership  property  may  be  attached,  in  the  hands  of 
his  copartners,  for  his  separate  debt,  subject  to  partnership  debts.  1  Zab.  46;  but  not  for 
a  partnership  debt,  so  long  as  any  one  of  the  partners  resides  in  the  state.     2  Gr.  402. 

In  case  of  limited  or  special  partnership,  under  the  foregoing  act,  the  alteration  caused 
by  the  death  of  a  special  partner  (sec.  12)  affects  only  transactions  carried  on  after  such 
alteration,  and  does  not  affect  prior  debts  or  other  transactions  of  the  firm.     1  Zab.  659. 

Suits  brought  by  the  firm,  after  the  death  of  a  special  partner,  for  debts  accruing  prior  to 
such  alteration,  should  be  brought  in  the  name  of  the  general  partners.     lb. 

Persons  giving  themselves  out  as  partners,  will  be  held  liable  as  such,  although  they  really 
are  not.     2  Greenl.  Ev.  §  483.     2  Zab.  372 

Whether  land  purchased  by  partners  in  trade,  as  between  themselves,  or  between  them 
and  their  creditors,  is  to  be  considered  as  real  or  personal  estate?  Qusere.  But  where  no 
claims  of  creditors  interfered,  and  the  partners  themselves  had  not  considered  the  property 
as  partnership  property,  but  treated  it  as  real  estate,  and  separately  sold  and  conveyed  their 
moieties,  at  different  times,  it  must  be  considered  real  estate.     Sax.  Ch.  R.  74. 

Where  real  estate  is  purchased  with  partnership  funds,  and  the  conveyance  made  to  one 
of  the  partners,  the  legal  title  vests  in  him,  but  he  holds  the  land  in  trust  for  the  benefit  of 
the  other  partners.     Id.  441. 

After  the  dissolution  of  a  partnership,  the  authority  of  an  individual  partner  over  the 
joint  stock  ceases.  He  cannot  use  it  for  his  private  benefit,  or  in  any  way  inconsistent  with 
the  closing  of  the  partnership  business.     lb. 

In  equity,  the  creditors  of  a  partnership  have  a  right  to  be  first  paid  out  of  the  partner- 
ship property,  in  preference  to  the  creditors  of  the  individual  partners.     1  Gr.  Ch.  R.  163. 

After  the  debts  of  a  firm  are  satisfied,  the  residue  of  the  property  belongs  to  the  indivi- 
dual partners,  and  can  then,  and  then  only,  be  applied  to  the  payment  of  their  individual 
creditors.     lb. 

As  respects  third  persons,  a  different  rule  prevails,  in  regard  to  silent  partnerships,  from 
that  which  obtains  in  the  case  of  open  partnerships,     lb. 

The  visible  partner,  if  sued  alone,  cannot  plead  in  abatement  that  he  has  a  dormant  part- 
ner; and  the  creditor  may,  at  his  election,  sue  either  the  visible  partner  alone,  or  join  any 
latent  partner  he  may  discover.     lb. 

Those  funds  shall  be  liable  to  the  claim  of  a  creditor,  on  which  the  credit  is  given.  In  an 
open  partnership,  the  credit  is  given  to  the  firm  and  to  the  goods  they  are  possessed  of,  and 
a  partnership  creditor  shall  be  first  paid  out  of  them;  but  if  the  partner  be  unknown,  the 
credit  is  given  to  the  visible  partner  only,  and  the  goods  in  his  possession  are  supposed  to 
be  his  own;  and  in  such  case,  the  discovery  of  the  latent  partner  cannot  give  any  prefer- 
ence to  a  partnership  creditor,     lb. 
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In  an  action  brought  by  partners,  defendant  may  claim  a  credit  for  merchandise  furnished 
to  one  of  the  firm,  under  an  agreement  that  the  price  was  to  be  credited  to  him  on  the  hooks 
of  the  firm.     3  Gr.  127. 

Persons  may  make  themselves  partners,  so  far  as  creditors  are  concerned,  who  are  not 
so  in  fact ;  but  held  that  commission  merchants,  who  advanced  money  to  whom  the  control 
of  the  business  of  a  manufacturing  firm  was  transferred,  did  not  become  partners.  1  Dutch. 
268,  674.     See  2  Stock.  469. 

Each  partner  is  authorized  to  sell  and  pay  debts.     Id.  390. 

It  is  a  fraud  for  a  partner  to  deliver  the  note  of  the  firm  to  pay  his  private  debt.  3 
Dutch.  230. 

A  sale  of  partnership  effects  under  an  execution  against  one  partner,  operates  as  a  dis- 
solution.    1  Stock.  62. 

When  a  receiver  will  he  appointed.     2  Stock.  03.     3  Id.  71. 

Distribution  and  settlement  of  partnership  effects,  and  the  priority  of  equities.    1  Beaz.  31. 
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Aliens  brought  into  the  state,  tax  to  be 

paid,  4 

master  to  furnish  list  of,  5 

penalty  for  landing  without  permis- 
sion, 6 

sick  to  be  provided  for,  7 

Captains  of  steamboats,  duty  of,  10 

County  collectors,  duty  of,  11 

Convicts  not  to  be  brought  into  this  state,  1 


Convicts,  penalty  for  bringing  or  offer- 
ing them  for  sale, 

recognisance  to  be  given, 

Penalties,  how  to  be  recovered, 
Power  of  corporations  not  impaired, 
Steamboats,  where  passengers  in,  to  be 

taxed, 
Tax,  how  to  be  paid  and  appropriated, 


10 
11 


Passed  the  28th  of  January, 


[See  Diseases.      Travellers.'] 

An  Act  to  prevent  the  importation  of  convicts  into  this  state. 

1797.     (R.  S.  563.) 

1.  No  captain  or  master  of  any  vessel,  or  any  other  person,  shall,  knowingly 
or  willingly,  import,  bring  or  send,  or  cause,  or  procure  to  be  imported,  brought 
or  sent,  or  be  aiding  or  assisting  therein,  into  this  state,  by  land  or  water,  any 
felon-convict,  or  person  convict  of  an  infamous  crime,  or  under  sentence  of  death, 
or  other  legal  disability,  incurred  by  a  criminal  prosecution,  or  who  shall  be  de- 
livered or  sent  to  him  or  her  from  any  prison  or  place  of  confinement,  in  parts 
out  of  the  United  States. 

2.  Every  captain  or  master  of  a  vessel,  or  other  person,  who  shall  so  as  afore- 
said import,  bring  or  send,  or  cause  or  procure  to  be  imported,  brought  or  sent, 
or  be  aiding  or  assisting  therein,  into  this  state,  by  land  or  water,  or  shall  sell 
or  offer  for  sale,  any  such  person  as  above  described,  knowing  him  or  her  so  to 
be,  shall  forfeit,  for  every  such  offence,  two  hundred  dollars,  to  be  recovered, 
with  costs,  by  aciion  of  debt,  by  any  person  who  will  sue  for  the  same,  in  any 
court  of  record  having  cognizance  thereof,  in  which  the  defendant  shall  be  ruled 
to  give  special  bail,  the  one  moiety  of  said  forfeiture  to  the  state,  and  the  other 
moiety  to  the  person  suing  for  the  same. 

3.  Every  person,  who  shall  offend  against  this  act,  shall,  on  conviction  thereof, 
be  adjudged  and  ordered  to  enter  into  a  recognisance,  with  sufficient  sureties,  to 
convey  and  transport,  within  such  reasonable  time  as  shall  be  directed  by  the 
court,  to  some  place  without  the  limits  and  jurisdiction  of  the  "United  States, 
every  such  felon-convict  or  other  person  of  the  description  aforesaid,  which  he 
or  she  shall  have  been  convicted  of  having  brought,  imported  or  sent,  or  having 
caused  or  procured  to  be  brought,  imported  or  sent,  or  having  been  aiding  or 
assisting  therein,  into  this  state,  or  of  having  so  as  aforesaid  sold  or  offered  for 
sale  ;  and  in  default  of  entering  into  such  recognisance,  with  sufficient  sureties 
as  aforesaid,  he  or  she  shall  be  committed  to  jail,  there  to  remain  without  bail 
or  mainprise,  until  he  or  she  shall  enter  into  such  recognisance,  or  shall  cause 
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such  felon-convict,  or  other  person  of  the  description  aforesaid,  to  be  conveyed 
or  transported  to  some  place  without  the  limits  and  jurisdiction  of  the  United 

States. 

An  Act  relative  to  alien  passengers  arriving  in  this  state.     Passed  the  19th  of  February, 

1838.     (R.  S.  3.) 

4.  Sec.  1.  From  and  after  the  first  day  of  April  next,  the  corporate  authori- 
ties of  any  city  or  township  in  this  state  shall  be,  and  are  hereby  authorized  to 
impose  and  collect  from  the  master,  owner  or  owners,  agents  or  consignee  of  any 
and  every  ship  or  vessel,  arriving  from  any  country  out  of  the  United  States,  at 
any  such  city  or  township,  with  alien  passengers,  a  sum  not  less  than  one  dollar, 
and  not  exceeding  ten  dollars,  for  each  and  every  alien  passenger,  brought  in 
said  ship  or  vessel  as  aforesaid  :  Provided,  where  the  boundaries  of  any  city  are 
coextensive  with  the  boundaries  of  any  township,  that  then  and  in  that  case  the 
powers  conferred  by  this  act  shall  vest  in  and  be  exclusively  exercised  by  the 
corporate  authorities  of  such  city:  And  provided  also,  where  the  boundaries  of 
^       -,  any  city  are  *included  within,  and  not  coextensive  with,  the  boundaries 

J  of  any  township,  and  any  such  ships  or  vessels  should  arrive  at  any  such 
city,  then,  and  in  that  case,  the  powers  conferred  by  this  act  shall  vest  in  and  be 
exercised  exclusively  by  the  corporate  authorities  of  such  city. 

5.  Sec.  2.  It  shall  be  the  duty  of  the  master  or  commander  of  every  ship  or 
vessel  so  arriving,  within  twenty-four  hours  thereafter,  and  before  any  passenger 
or  passengers  are  permitted  to  land  from  on  board  said  ship  or  vessel,  to  furnish 
to  the  president,  mayor,  or  chief  officer  of  any  such  city,  or  the  clerk  of  any  such 
township,  or  such  person  as  the  corporate  authorities  of  any  such  city  or  town- 
ship may  respectively  designate,  a  full  and  correct  list  of  all  the  passengers 
arriving  in  his  vessel,  with  the  name,  age,  occupation,  and  place  of  birth  of  each 
and  every  passenger,  under  the  penalty  of  five  hundred  dollars. 

6.  Sec.  3.  No  passenger  shall  be  permitted  to  land  from  on  board  any  ship 
or  vessel  arriving  as  aforesaid,  without  permission  from  the  corporate  authority 
of  any  such  city  or  township,  under  the  penalty  of  fifty  dollars  for  each  and  every 
passenger  so  landed. 

7.  Sec.  4.  In  case  any  alien  passenger  arriving  as  aforesaid,  and  landed  by 
authority  and  permission  of  the  corporate  authority  of  any  such  city  or  town- 
ship, is  or  shall-  become  sick,  infirm,  or  otherwise  incapable  of  providing  for  his 
or  her  own  maintenance,  then  it  shall  be  the  duty  of  such  city  or  township  to 
provide  for  the  maintenance  and  support  of  the  said  sick  or  infirm  passenger,  so 
long  as  he  or  she  shall  remain  incapable  of  providing  for  his  or  her  own  mainte- 
nance. 

8.  Sec.  5.  The  aforesaid  penalties  shall  and  may  be  sued  for  and  recovered, 
with  full  costs  of  suit,  by  action  of  debt,  in  any  court  having  cognizance  thereof, 
in  the  corporate  name  of  any  such  city  or  township  in  this  state,  where  the  pen- 
alty or  forfeiture  may  have  accrued ;  and  that  the  defendant  or  defendants,  in 
every  such  suit,  may  be  held  to  special  bail ;  and  that  it  shall  and  may  be  law- 
ful for  the  corporate  authority  of  any  such  city  or  township  to  compound  for  said 
penalties,  or  either  of  them,  either  before  or  after  suing  for  the  same,  upon  such 
terms  as  they  may  think  proper. 

9.  Sec.  6.  Nothing  contained  in  this  act  shall  be  construed  to  impair,  or  in 
any  wise  counteract,  the  full  force  and  execution  of  the  powers  already  vested  in 
the  corporate  authorities  of  any  such  city  or  township,  by  their  charters  or  acts 
of  incorporation,  or  any  supplements  thereto. 

An  Act  to  create  a  fund  for  the  improvement  of  internal  navigation,  and  for  other  purposes. 
Passed  February  11,  1819.     (R.  S.  785.) 

10.  Sec.  1.  There  shall  be  levied  on  and  collected  from  each  and  every  pas- 
senger in  each  and  every  steamboat  navigating  waters  within  the  jurisdiction  of 
this  state,  and  between  this  state  and  any  other  state  where  passengers  in  steam- 
boats are  taxed,  at  the  rate  of  two  cents,  for  each  and  every  mile  the  said  pas- 
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sengers  are  so  conveyed  within  the  jurisdiction  of  this  state,  and  that  during  each 
month  thereafter,  in  which  such  boat  shall  be  employed  for  the  conveyance  of 
passengers,  it  shall  be  the  duty  of  such  captain  or  master  to  cause  to  be  deliv- 
ered to  the  collector  of  the  county  nearest  to  where  such  boat  runs  within  this 
state,  a  return  or  account,  sworn  to  before  some  oflicer  authorized  to  administer 
oaths,  the  number  of  trips  made  by  such  boat  during  such  month,  and  the  whole 
number  of  passengers  conveyed  on  board  of  such  boats  at  each  of  the  said  trips, 
and  pay  to  the  said  county  collector  the  amount  of  such  tax  collected  during  the 
time  mentioned  in  the  said  return,  deducting  five  per  cent,  thereof  as  a  compen- 
sation for  making  such  return  and  collecting  and  paying  over  the  said  tax  :  And 
further,  that  in  case  of  any  neglect  or  refusal  in  making  such  return  and  collect- 
ing and  paying  over  the  tax,  as  directed  in  and  by  this  act,  the  captain  or  master 
so  neglecting  or  refusing,  shall  forfeit  and  pay  the  sura  of  three  hundred  dollars, 
besides  the  amount  of  tax  so  directed  to  be  collected  and  paid  over,  to  be  recov- 
ered in  an  action  in  the  name  of  this  state. 

11.  Sec.  2.  The  tax  to  be  collected  in  pursuance  of  this  act,  shall  be  paid 
over  by  the  county  collector  where  the  same  may  be  collected,  to  the  treasurer 
of  this  *state,  to  be  appropriated,  when  necessary,  for  the  improvement  r*rqq 
of  internal  navigation,  or  for  such  other  purpose  as  the  legislature  may  *- 
direct ;  and  the  county  collector  performing  the  duties  required  by  this  act,  shall 
be  entitled  to  receive,  from  the  treasurer  of  this  state,  one  per  cent,  on  all  moneys 
collected  and  paid  over  by  virtue  of  this  act. 
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Agent  or  clerk  prohibited,  20 

Ardent  spirits,  not  to  be  vended  by,  10 

Clerk  to  receive  tax,  19,  21 

Fees  and  tax  to  be  paid,  2,  7,  19 

License  required,  and  how  obtained,         1,  2 

copy  to  be  filed  with  clerk  of  every 

county,    and   certificate    thereof 

to  be  endorsed  on  the  original,  7 

forgery  of,  a  misdemeanor,  3 

penalty  for  lending  or  hiring, 


for  peddling  without, 
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License,  penalty  for  refusing  to  show, 
Liquors,  penalty  for  vending, 
Nonresidents  not  to  vend  goods  in 
Phillipsburg, 
penalty, 


G 
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Persons  now  licensed,  act  not  to  apply  to,  15 

selling  books  not  affected,  15 

Phillipsburg,  act  of  April  10,  1846,  not 

to  apply  to, 
Sales  in  public  markets  not  prohibited, 
Suits,  when  and  how  to  be  brought, 


14 

6 
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[For  Penitentiary,  see  State  Prison.~\ 


An  Act  relating  to  hawkers,  pedlers  and  petty  chapmen. 
April  10,  1846.     (R.  S.  1U40.) 


Revision — Approved 


1.  No  person  shall  follow,  use  or  exercise  the  business  or  calling  of  a  hawker, 
pedler,  petty  chapman  or  itinerant  auctioneer  in  this  state,  or  shall  go  or  travel 
from  town  to  town,  or  to  the  houses  of  other  persons,  either  on  foot,  or  with  a 
horse  or  horses,  mule  or  mules,  or  other  beast  or  beasts  of  burthen,  carrying,  sell- 
ing or  exposing,  either  at  private  or  public  sale,  any  goods,  wares,  or  merchandise 
not  the  growth,  product  or  manufacture  of  this  state,  until  such  person  shall  have 
first  obtained  a  license  for  that  purpose,  in  the  manner  hereinafter  directed. 

2.  Such  license  shall  be  granted  by  the  governor  of  this  state,  or  person 
administering  the  government,  upon  a  recommendation,  for  that  purpose,  by  the 
inferior  court  of  common  pleas  of  the  county  where  the  application  for  such 
license  may  be  made ;  and  that  every  person  who  shall  obtain  such  license  to 
travel  with  a  horse  or  horses,  or  other  beasts  of  burthen,  for  the  purpose  of  sell- 
ing goods,  wares  or  merchandise,  either  at  public  or  private  sale,  or  both,  shall 
pay  to  the  governor,  or  person  administering  the  government,  the  sum  of  three 
dollars  and  fifty  cents  ;  and  every  person  who  shall  obtain  a  license  to  travel  on 
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foot  for  the  purpose  aforesaid,  shall  pay  two  dollars :  Provided,  that  no  such 
license  shall  be  exercised  or  used  until  the  person  or  persous  licensed  to  travel 
with  a  horse  or  horses,  or  other  beasts  of  burthen,  shall  have  first  paid  to  the 
governor,  or  person  administering  the  government,  the  sum  of  fifteen  dollars, 
for  the  use  of  the  state ;  and  the  persons  licensed  to  travel  on  foot,  shall  have 
first  paid  to  the  governor,  or  person  administering  the  government,  the  sum  of 
eight  dollars,  for  the  use  of  the  state  ;  which  said  payment  shall  be  endorsed  by 
the  governor,  or  person  administering  the  government,  on  the  said  license,  at  the 
time  of  granting  the  same,  and  which  said  license  shall  continue  and  be  valid'  for 
one  year  only,  unless  renewed,  as  hereinafter  provided.     (See  18,  19.) 

3.  If  any  person  shall  forge  or  counterfeit  any  license,  or  any  such  endorse- 
ment thereon,  as  before  mentioned,  for  the  purpose  of  using  the  same,  or  shall 
wilfully  and  knowingly  travel  with  any  such  forged  license,  for  the  purpose  of 
selling  as  aforesaid,  such  person  shall  be  deemed  guilty  of  a  misdemeanor,  and 
on  conviction  thereof,  shall  be  punished  as  in  other  cases  of  forgery. 

4.  If  any  person,  having  obtained  a  license  as  aforesaid,  shall  lend  or  hire  the 
same  to  any  other  person  or  persons,  for  the  purpose  of  using  or  exercising  the 
same,  such  license  shall  thereby  become  void ;  and  the  person  lending  or  hiring 
♦'SQOT  *sucn  license,  and  the  person  using  the  same  under  color  thereof,  shall 

J  each  forfeit  the  sum  of  one  hundred  dollars,  to  be  recovered  in  any  court 
of  competent  jurisdiction,  with  costs  of  suit,  in  an  action  of  debt,  the  one  half 
to  the  use  of  the  poor  of  the  township  in  which  said  suit  shall  be  brought,  and 
the  other  half  to  the  person  suing  for  the  same. 

5.  If  any  person  shall  be  found  hawking,  peddling  or  travelling  from  house  to 
house,  or  place  to  place,  to  vend,  either  at  public  or  private  sale,  any  goods, 
wares  or  merchandise  hereinbefore  mentioned  and  described,  without  first  having 
obtained  a  license  as  hereinbefore  mentioned,  such  person  shall  forfeit  the  sum 
of  fifty  dollars,  to  be  recovered  in  an  action  of  debt,  by  any  person  who  may  sue 
for  the  same,  the  one  half  to  the  prosecutor,  and  the  other  half  to  the  use  of  the 
state,  before  any  justice  of  the  peace  of  any  of  the  counties  in  this  state,  together 
with  the  costs  of  prosecution.     (See  17.) 

6.  Nothing  in  this  act  contained  shall  prevent  any  person  from  selling  or  ex- 
posing to  sale,  any  goods,  wares  and  merchandise  in  any  public  market  in  this 
state,  without  a  license  for  that  purpose  :  Provided  always,  that  any  person 
found  hawking  or  peddling  as  aforesaid,  who  shall,  upon  demand  being  made 
by  any  person  in  this  state,  refuse  to  produce  and  show  such  license  as  aforesaid, 
then  the  person  so  offending  shall  forfeit  and  pay  the  sum  of  ten  dollars  for 
every  offence,  to  be  recovered  in  an  action  of  debt,  by  any  person  who  shall  sue 
for  the  same. 

7.  It  shall  be  the  duty  of  every  person  who  may  have  obtained  a  license  in 
pursuance  of  this  act,  before  he  shall  sell,  or  expose  for  sale,  any  goods,  wares 
or  merchandise  by  virtue  thereof,  in  any  county  of  this  state,  to  file  in  the  clerk's 
office  of  such  county  a  copy  of  his  license,  and  the  clerk  of  such  county  shall 
thereupon  endorse  on  the  original  license  a  certificate  of  a  filing  of  the  said 
copy  ;  and  in  case  any  person  shall  sell  or  expose  for  sale,  any  goods,  wares  or 
merchandise,  as  aforesaid,  without  having  first  procured  the  said  certificate  on 
his  license,  he  shall  be  liable  to  all  the  penalties  of  this  act ;  and  the  said  clerks 
shall  be  entitled  to  receive  fifty  cents  for  such  certificate  and  filing.     (See  19.) 

8.  It  shall  be  the  duty  of  the  overseers  of  the  poor  of  every  township  in  this 
state,  to  sue  for  and  recover  the  penalties  of  any  person  or  persons  who  may  offend 
against  any  of  the  provisions  of  this  act  in  their  respective  townships  ;  and  they 
shall  be  entitled  to  one  half  of  any  penalty  or  penalties,  when  received,  to  their 
own  use,  the  other  half  to  be  appropriated  to  the  poor  of  the  township. 

9.  Every  suit  for  any  penalty  prescribed  by  this  act,  shall  be  commenced  within 
six  months  from  the  time  of  incurring  such  penalty,  and  not  after  ;  and  every  such 
suit  may  be  commenced  by  warrant,  in  the  court  for  the  trial  of  small  causes,  any 
law,  usage  or  custom  to  the  contrary  notwithstanding. 

? 
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Supplement.     Approved  March  10,  1854.     (Pam.  402.) 

10.  Sec.  1.  No  person  shall  be  authorized,  by  virtue  of  any  license  granted 
under  the  authority  of  the  act  to  which  this  is  a  supplement,  to  carry,  sell  or 
expose,  either  at  private  or  public  sale,  any  wine,  gin,  rum,  brandy,  whiskey, 
cider  spirits  or  other  ardent  spirits,  or  any  composition  of  which  any  of  the  said 
liquors  shall  form  the  chief  ingredient. 

11.  Sec.  2.  If  any  person  or  persons  shall  be  found  hawking,  peddling,  or 
travelling  from  house  to  house,  or  place  to  place,  to  vend  either  at  public  or 
private  sale  any  wine,  gin,  rum,  brandy,  whiskey,  cider  spirits  or  other  ardent 
spirits,  or  any  composition  of  which  any  of  the  said  liquors  shall  form  the  chief 
ingredient,  such  person  shall  forfeit  and  pay  the  sum  of  fifty  dollars,  to  be  re- 
covered in  an  action  of  debt  by  any  person  who  may  sue  for  the  same,  before 
any  justice  of  the  peace  of  any  of  the  counties  of  this  state,  together  with  the 
cost  of  prosecution. 

An  Act  to  prevent  pedlers  and  auctioneers  of  goods,  wares  and  merchandise,  not  the  growth, 
product  or  manufacture  of  this  state,  from  exercising  their  business  in  the  township  of 
Phillipsburg,  in  the  county  of  Warren.     Approved  March  16,  1854.     (Pam.  364.) 

12.  Sec  1.  No  person,  being  a  nonresident  of  this  state,  shall  follow,  use  or 
exercise  the  business  or  calling  of  a  hawker,  pedler,  petty  chapman  or  itinerant 
♦auctioneer,  in  the  township  of  Phillipsburg,  in  the  county  of  Warren,  in  r#r  q1 
this  state,  carrying,  selling  or  exposing  either  at  private  or  public  sale,   L 

or  delivering  any  goods,  wares  or  merchandise,  not  the  growth,  product  or 
manufacture  of  this  state. 

13.  Sec.  2.  If  any  person,  not  a  resident  of  this  state,  shall  be  found  hawk- 
ing, peddling  or  travelling  from  house  to  house,  or  place  to  place,  to  vend  either 
at  public  or  private  sale,  or  to  deliver  any  goods,  wares  or  merchandise  herein- 
before mentioned  and  described,  such  person  shall  forfeit  the  sum  of  twenty  dol- 
lars for  each  offence,  to  be  recovered  in  an  action  of  debt,  by  any  person  who 
shall  sue  for  the  same,  the  one  half  to  the  prosecutor,  who  shall  be  a  competent 
witness  in  such  case,  and  the  other  half  to  the  use  of  the  state,  before  any 
justice  of  the  peace  of  any  of  the  counties  in  this  state,  with  the  costs  of  prose- 
cution. 

14.  Sec.  3.  The  act  entitled  "An  act  relating  to  hawkers,  pedlers  and  petty 
chapmen,"  approved  April  tenth,  eighteen  hundred  and  forty-six,  shall  not  apply 
to  the  township  of  Phillipsburg  in  the  county  of  Warren. 

15.  Sec.  4.  This  act  shall  not  be  so  construed  as  to  apply  to  any  person  or 
persons  now  licensed  to  peddle,  or  any  person  engaged  in  selling  books  in  said 
state  during  the  term  of  such  license  therein  specified. 

16.  By  act  of  1857,  (Pam.  417,)  this  act  not  to  prevent  sale  and  delivery  of 
meat,  fish  and  vegetables,  in  the  township  of  Phillipsburg. 

A  Supplement.     Approved  March  18,  1858.     (Pam.  466.) 

17.  If  any  person  shall  follow,  use  or  exercise  the  business  or  calling  of  a 
hawker,  pedler,  petty  chapman  or  itinerant  auctioneer,  in  this  state,  or  shall  go 
or  travel  from  town  to  town,  or  to  houses  of  other  persons,  either  on  foot  or 
with  a  horse  or  horses,  mule  or  mules,  or  other  beast  or  beasts  of  burthen,  carry- 
ing, selling  or  exposing  either  at  private  or  public  sale,  any  goods,  wares,  or 
merchandise,  not  the  growth,  product  or  manufacture  of  this  state,  without 
having  first  obtained  a  license  therefor,  as  provided  by  the  act  to  which  this  act 
is  a  supplement,  he,  she,  or  they  shall  be  deemed  guilty  of  a  misdemeanor,  and 
upon  conviction  thereof,  shall  be  fined  in  any  sum  not  exceeding  five  hundred 
dollars,  or  imprisonment  for  any  term  not  exceeding  one  year,  or  both. 

A  further  Supplement.     Approved  March  15,  1860.     (Pam.  265.) 

18.  Sec.  1.  No  license  which  shall  be  obtained  by  any  person  to  travel  on  foot, 
under  the  second  section  of  the  act  to  which  this  is  a  supplement,  shall  be  held, 
deemed  or  taken  to  authorize  any  such  person  to  travel  or  to  transport  any 
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goods,  wares  or  merchandise,  for  the  purpose  of  such  trade,  by  railroad,  steam- 
boat, or  other  public  conveyance ;  but  every  person  desirous  of  so  transporting 
any  goods,  wares  or  merchandise,  for  the  purpose  aforesaid,  shall  first  obtain 
and  pay  for  a  license  to  travel  with  a  horse  or  horses,  or  other  beasts  of  burthen, 
and  in  default  thereof,  shall  be  held  liable  to  all  the  pains  and  penalties  of  the 
act  to  which  this  is  a  supplement,  and  all  the  supplements  thereto. 

19.  Sec.  2.  It  shall  be  the  duty  of  any  person  who  may  have  obtained  a  license, 
in  pursuance  of  the  act  to  which  this  is  a  supplement,  or  in  pursuance  of  any 
supplement  thereto,  in  addition  to  the  other  duties  imposed  upon  such  persons 
by  the  said  act  aud  the  supplements  thereto,  before  he  shall  sell  or  expose, 
either  at  public  or  private  sale,  any  goods,  wares,  or  merchandise  by  virtue  of 
such  license,  in  any  county  in  this  state,  to  pay  to  the  clerk  of  such  county  the 
sum  of  fifty  dollars  (by  act  of  March  15,  1861,  twenty  dollars)  for  the  use  of 
such  county,  and  also  the  sum  of  one  dollar  to  the  clerk  of  such  county  as  his 
fee,  which  payments  so  made  to  such  clerk  shall  authorize  the  person  paying  the 
same  to  exercise  his  calling  in  said  county,  under  his  license,  during  the  con- 
tinuance thereof;  and  in  case  any  person  shall  sell  or  expose,  either  at  public  or 
private  sale,  any  goods,  wares  or  merchandise  as  aforesaid,  without  having  com- 
plied with  the  provisions  of  this  act,  he  shall  be  liable  to  all  the  pains  and 
penalties  imposed  upon  persons  selling  without  license  by  the  act  to  which  this 
is  a  supplement,  and  the  various  supplements  thereto. 

20.  Sec.  3.  No  person  shall  act  as  the  clerk,  agent  or  assistant  of  any  person  fol- 
lowing, using  or  exercising  the  business  or  calling  of  a  hawker,  pedler,  petty  chap- 
man or  itinerant  auctioneer  in  this  state,  unless  such  person  so  acting  as  such 
clerk,  agent  or  assistant  shall  have  first  obtained  a  license  under  the  act  to  which 
this  is  a  supplement,  and  in  all  respects  complied  with  all  the  provisions  of  such 
act,  and  all  the  supplements  thereto,  in  all  respects  the  same  as  if  such  person 
were  trading  on  his  own  account;  and  any  person  who  shall  be  found  acting  as 
such  clerk,  agent  or  assistant  as  aforesaid,  without  having  complied  with  all  the 
provisions  of  the  act  to  which  this  is  a  supplement,  and  the  various  supplements 
thereto,  shall  be  liable  to  all  the  pains  and  penalties  imposed  upon  persons  selling 
without  license  by  such  act  and  the  supplements  thereto. 

21.  Sec.  4.  The  clerks  of  the  several  counties  of  this  state  are  hereby  required 
to  keep  an  account  record  of  the  moneys  by  them  received  under  this  act,  with  the 
names  of  the  persons  paying  the  same,  which  record  shall  be  open  at  all  reason- 
able hours  to  the  inspection  of  all  the  citizens  of  this  state. 
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An  Act  to  establish  and  regulate  pilots,  for  the  ports  of  Jersey  City,  Newark  and  Perth 
Amboy,  by  the  way  of  Sandy  Hook.     Revision — Approved  April  17,  1846.   (II.  S.  1049.) 

1.  The  governor,  by  and  with  the  advice  and  consent  of  the  senate,  shall 
appoint  seven  commissioners  of  pilotage,  who  shall  hold  their  offices,  respectively, 
for  three  years;  and  in  case  any  commissioner  of  pilotage,  so  appointed,  shall  die 
or  resign,  or  in  any  other  way  become  disqualified  to  act,  it  shall  be  the  duty  of 
the  governor,  by  and  with  the  advice  and  consent  of  the  senate,  forthwith  to  fill 
such  vacancy;  and  the  person  so  appointed  to  fill  such  vacancy  shall  hold  his 
office  for  the  like  term  of  three  years ;  and  the  commissioners  of  pilotage,  or  a 
majority  of  them,  shall  be  authorized,  and  full  power  and  authority  are  hereby 
given  to  them,  to  permit,  at  their  discretion,  any  person  to  act  as  a  branch  pilot 
*off  the  bar  at  Sandy  Hook,  or  of  the  river  Raritan,  or  of  the  harbors  of  r*cq9 
Jersey  City,  Newark  or  Perth  Amboy,  they  having  examined  the  said  L 
person  in  the  manner  hereinafter  mentioned,  and  made  such  inquiries  respecting 
him  and  his  qualifications,  as  to  them,  the  said  commissioners,  or  a  majority  of 
them,  shall  appear  necessary  and  expedient.     (See  42.) 

2.  The  commissioners  of  pilotage  shall  give  to  every  person  appointed  by 
them  as  a  branch  pilot  or  deputy  pilot,  a  certificate  of  his  appointment,  signed 
by  a  majority  of  them,  or  by  their  chairman,  or  by  their  direction ;  which  cer- 
tificate shall  be  presented  to  the  governor. 

3.  Whenever  any  person  shall  produce  to  the  governor,  or  in  case  of  his 
absence  from  the  seat  of  government,  to  the  secretary  of  state,  a  certificate  of 
the  aforesaid  tenor,  from  the  commissioners  of  pilotage,  or  a  majority  of  them, 
the  said  governor  or  secretary  of  state,  as  the  case  may  be,  shall  administer  to 
such  person  the  following  oath  or  affirmation,  to  wit:  I,  A.  B.  do  solemnly 
swear  (or  affirm),  that  I  will  well  and  faithfully,  and  according  to  the  best  of  my 

skill  and  knowledge,  execute  and  discharge  the  business  and  duty  of  a 

branch  pilot  for  the  bar,  Jersey  City,  Newark,  and  Perth  Amboy  and  harbor  of 
Sandy  Hook,  and  that  I  will  at  all  times  use  my  best  endeavors  to  repair  on 
board  all  ships  and  vessels  that  I  shall  see  and  conceive  to  be  bound  for,  or 
coming  into,  or  going  out  of  the  harbor  aforesaid,  unless  I  am  well  assured  that 
some  other  licensed  pilot  is  then  on  board  the  same ;  and  I  do  further  swear 
(or  affirm),  that  I  will,  from  time  to  time  and  at  all  times,  make  the  best  despatch 
in  my  power  to  bring  safely  over  the  bar  of  Sandy  Hook,  every  vessel  committed 
to  my  care  in  coming  in  or  going  out;  and  that  I  will,  from  time  to  time  and  at 
all  times,  truly  observe,  follow,  and  fulfil,  to  the  best  of  my  skill,  ability,  and 
knowledge,  all  such  orders  and  directions  as  I  shall  or  may  receive  from  the 
commissioners  of  pilotage,  relative  to  all  matters  or  things  that  may  appertain 
to  the  duty  of  a  pilot :  And  further,  that  I  will  not  be  copartner  with  more 
than  twelve  pilots  at  the  same  time,  in  any  affair  relative  or  incident  to  the 
business,  duty  or  office  of  a  pilot. 

4  It  shall  be  the  duty  of  the  said  commissioners,  before  they  grant  a  branch 
or  license  to  any  person  applying  therefor,  to  call  such  applicant  before  them, 
and  in  the  presence  of  one  or  more  of  the  branch  pilots  of  this  state,  who  shall 
be  personally  notified  to  attend  for  the  purpose,  or  in  case  of  the  nonattendance 
of  the  pilot  or  pilots  who  shall  be  so  notified  to  attend  for  that  purpose,  then 
without  the  assistance  or  presence  of  any  branch  pilot,  to  examine  such  person 
so  applying  for  a  branch  or  license  to  act  as  a  pilot  or  deputy  pilot,  or  to  cause 
him  to  be  examined  touching  his  qualifications  for  such  an  employment,  and  in 
particular,  touching  his  knowledge  of  the  tides,  soundings,  bearings,  and  dis- 
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tances  of  the  several  shoals,  rocks,  bars,  and  points  of  land,  in  the  navigation  for 
which  he  applies  for  a  branch  or  license  to  act  as  a  pilot  or  deputy  pilot. 

5.  The  commissioners  of  pilotage  shall  have  power  and  authority  to  order  and 
direct  all  pilots  for  the  bar  and  harbor  aforesaid,  to  deliver  up  their  former,  and 
to  take  out  fresh  licenses  whenever  so  required ;  but  no  pilot  shall  be  charged 
with  any  fee  upon  receiving  a  new  license  as  aforesaid ;  and  every  pilot  not  com- 
plying with  these  conditions,  or  any  of  them,  shall  forthwith  forfeit  his  license, 
and  shall  be  disqualified  to  act  as  a  pilot  for  twelve  months,  and  shall  afterwards 
obtain  no  pilot's  branch,  unless  he  be  readmitted  under  the  same  formalities  as 
one  applying  in  the  first  instance. 

6.  The  commissioners  of  pilotage,  and  a  majority  of  them,  shall  have  power 
and  authority  to  take  away  the  branch  of  any  pilot  or  deputy  pilot,  and  to  de- 
clare his  license  null  and  void,  whenever  it  shall  appear  to  them  that  such  pilot 
has  wilfully  infringed  or  violated  this  act  or  the  orders  of  the  commissioners,  or 
that  he  hath  negligently  and  carelessly  lost  any  vessel  under  his  care,  or  that  he 
is  laboring  under  a  mental  derangement,  so  as  to  be  incapable  of  attending  to 
business,  or  that  he  is  so  addicted  to  the  habits  of  intoxication  as  to  be  unfit  to 
be  intrusted  with  the  charge  of  a  vessel;  and  if  any  pilot  hath  forfeited  his 
branch,  or  is  no  longer  entitled  to  the  use  of  his  license  by  virtue  of  this  or  the 
foregoing  clause,  the  commissioners  of  pilotage  shall  have  power  to  call  on  him 
^cqo-i  for  the  surrender  of  *his  license ;  and  if  he  shall  refuse  to  give  up  the 

-"  same  upon  demand,  the  latter  shall  notify  for  one  week,  in  the  public 
papers  of  Jersey  City,  Newark,  or  in  such  paper  as  they  shall  deem  necessary, 
that  such  person  has  no  longer  a  right  to  act  as  a  pilot  until  he  is  reinstated 
according  to  law:  Provided,  that  before  any  pilot  shall  be  deprived  of  his  branch 
or  license,  or  suspended  from  acting  thereunder,  such  pilot  shall  be  summoned 
by  a  notice  in  writing,  to  be  delivered  to  him  personally,  or  to  be  left  at  his 
usual  place  of  abode  at  least  fifteen  days  before  the  time  specified  therein  for  his 
appearance,  to  appear  before  the  said  commissioners  at  such  time  as  shall  be 
specified  in  the  said  notice,  to  show  cause,  if  any  he  may  have,  against  his  sus- 
pension or  the  revocation  of  his  branch  or  license;  and  if  such  pilot  shall 
neglect  or  refuse  to  appear  at  the  time  specified  in  such  notice  before  the  said 
commissioners,  or  if  the  cause  shown  by  such  pilot  against  his  suspension  or  the 
revocation  of  his  branch  or  license  shall  not  appear  sufficient  and  satisfactory  to 
the  said  commissioners,  it  shall  and  may  be  lawful  for  them  either  to  revoke  the 
branch  or  license  of  such  pilot,  or  to  suspend  him  from  acting  as  a  pilot,  as  they 
may  judge  proper. 

7.  The  said  commissioners  shall  have  full  power  and  authority  to  make  and 
establish  such  rules,  orders,  and  regulations,  not  inconsistent  with  the  constitu- 
tion or  the  laws  of  this  state  or  of  the  United  States,  for  the  better  government 
of  the  said  pilots,  and  with  such  fines  and  penalties  for  the  breach  thereof,  as 
they  shall  deem  proper,  and  the  same  from  time  to  time  to  revoke  or  amend; 
and  the  commissioners,  or  a  majority  of  them,  are  hereby  authorized,  upon  due 
proof  of  misbehavior  of  a  pilot,  when  in  the  execution  of  his  duty,  after  due 
notice  and  hearing  of  such  pilot,  to  fine  such  pilot,  not  exceeding  twenty-five 
dollars,  or  to  suspend  him. 

8.  When  any  pilot  or  deputy  pilot  shall  see  a  vessel  on  the  coast  having  a 
signal  for  a  pilot,  or  shall  hear  a  gun  or  guns  fired  oil'  the  coast,  and  shall  refuse 
or  neglect  to  go  to  the  assistance  of  such  vessel,  when  it  is  practicable  for  him 
to  do  so,  such  pilot  shall,  on  conviction,  forfeit  and  pay  one  hundred  dollars,  to 
be  recovered  by  action  of  debt  in  any  court  of  record,  one  half  to  the  informer, 
the  other  half  to  the  master  of  such  vessel;  and  may,  upon  proof  thereof,  be 
rendered  by  the  commissioners  incapable  of  acting  again  as  a  pilot  or  deputy 
pilot.     (See  39.) 

9.  Every  pilot  cruising  or  standing  out  to  sea  shall  offer  his  services  first  to 
the  vessel  nearest  the  land,  or  in  most  distress,  under  the  penalty  of  fifty  dollars ; 
and  if  any  pilot,  not  being  hindered  by  sickness  or  other  lawful  cause,  shall  re- 
fuse to  go  on  board  any  vessel,  when  required  by  the  master,  to  execute  his  office, 


PILOTS.  825 

nob  pilot  shall  forfeit  and  pay  the  sum  of  one  hundred  dollars;  and  in  either 
ease,  upon  complaint  and  conviction  before  the  commissioners,  such  pilot  shall 
be  liable  to  be  suspended  by  them  for  such  time  as  they  shall  think  fit;  and  every 
pilot,  on  offering  his  services  to  the  master  of  any  vessel,  shall  produce  and  show 
to  such  master  his  warrant  of  appointment  and  license  granted  him  in  virtue  of 
this  act,  under  the  penalty  of  ten  dollars  for  every  neglect. 

10.  If  any  pilot  or  deputy  pilot  shall  negligeutly  or  carelessly  lose  any  vessel 
under  his  care,  and  be  thereof  convicted  by  due  course  of  law,  he  shall  for  ever 
after  such  conviction  be  incapable  of  acting  as  pilot  or  deputy  pilot  in  this  state, 
and  shall  be  also  liable,  by  action  at  common  law,  to  pay  all  such  damages  as  any 
person  shall  sustain  by  such  negligence  or  carelessness ;  and  if  any  pilot  or  deputy 
pilot  shall  run  any  vessel  on  shore,  he  shall  not  be  entitled  to  any  pilotage;  and 
if  by  negligence,  he  shall  also  be  liable,  by  action  at  common  law,  to  pay  all 
damages  occasioned  thereby.     (See  40.) 

11.  No  more  than  twelve  pilots  shall  be  in  partnership,  or  in  any  manner 
share  the  profits  derived  from  the  pilot  business,  under  the  penalty  of  two  hun- 
dred dollars  for  each  and  every  offence,  to  be  paid,  one  half  for  the  use  of  the 
informer,  and  the  residue  to  the  state  treasurer,  by  each  pilot  thus  in  partnership. 

12.  No  commissioner  shall  be  concerned  or  have  any  interest  in  the  pilotage 
business. 

13.  If  any  vessel  going  out  shall  carry  off  to  sea,  through  the  default  of  the 
owner  or  master  of  such  vessel,  auy  pilot  or  deputy  pilot,  when  a  boat  is  attend- 
ing *to  receive  such  pilot  from  on  board  such  vessel,  the  master  or  owner  r*£q  < 
or  consignee  of  such  vessel  shall  pay  the  board  of  commissioners  aforesaid,  *- 

for  the  use  of  such  pilot,  besides  the  pilotage  of  such  vessel,  at  and  after  the 
rate  of  seventy-five  dollars  per  month,  until  such  pilot  shall  return  to  the  port 
of  Jersey  City,  Newark  or  Perth  Amboy,  as  the  case  may  be.     (See  28.) 

14.  It  shall  and  may  be  lawful  for  every  branch  pilot  or  deputy  pilot,  duly 
appointed  and  licensed,  to  ask  and  receive  pilotage  from  any  person  or  persons 
who  shall  employ  him  to  pilot  auy  vessel  from  the  eastward  or  southward  of  the 
White  Buoy,  situate  on  the  eastern  edge  of  the  Outer  Middle  Ground,  near  the 
bar,  to  the  port  of  Jersey  City,  Newark  or  Perth  Amboy,  and  shall  there  safely 
moor  such  vessel,  or  take  her  to  a  proper  wharf,  as  the  master,  owner  or  con- 
signee of  such  vessel  may  desire ;  and,  likewise,  from  any  person  or  persons  who 
shall  employ  him  to  pilot  any  ship  or  other  vessel  from  port,  to  the  eastward  or 
southward  of  said  White  Buoy,  so  far  that  such  vessel  may  safely  proceed  to  sea, 
at  and  after  the  following  rates,  that  is  to  say:  for  vessels  of  the  United  States, 
and  for  vessels  of  other  nations  that  are  permitted  by  the  laws  of  the  United 
States  to  enter  on  the  same  terms  as  vessels  of  the  United  States,  the  sums  fol- 
lowing, viz. :  for  every  vessel  drawing  less  than  fourteen  feet,  any  sum  not  exceed- 
ing two  dollars  for  every  foot  such  vessel  shall  draw;  for  every  vessel  drawing 
fourteen  feet  and  less  than  eighteen  feet,  any  sum  not  exceeding  two  dollars  and 
fifty  cents  for  every  foot  such  vessel  shall  draw;  and  for  every  vessel  drawing 
eighteen  feet  and  upwards,  any  sum  not  exceeding  three  dollars  for  every  foot 
such  vessel  shall  draw ;  and  for  all  vessels  of  war,  any  sum  not  exceeding  five 
dollars  for  every  foot  such  vessel  shall  draw  ;  and  for  all  other  vessels,  an  addi- 
tion of  one-fourth  to  the  above  rates :  And  further,  if  the  master  or  owner  of 
any  vessel  having  a  pilot  on  board  shall  choose  to  have  his  said  vessel,  not 
destined  to  Jersey  City,  Newark  or  Perth  Amboy  as  aforesaid,  moored  at  any 
place  within  Sandy  Hook,  such  pilot  shall  be  allowed  the  same  rate  of  pilotage 
as  if  the  said  ship  or  vessel  was  moored  or  conducted  to  a  proper  wharf,  as  afore- 
said, and  shall  be  entitled  to  his  discharge  from  such  ship  or  vessel  within  twenty- 
four  hours  thereafter:  Provided,  that  no  more  than  half  pilotage,  at  the  rates 
aforesaid,  shall  be  demanded  or  received  by  any  such  pilot  who  shall,  to  the 
westward  of  the  said  White  Buoy,  take  charge  of  any  vessel  coming  into  port  : 
And  provided  also,  that  no  pilotage  whatever  shall  be  demanded  or  received 
by  any  such  pilot  for  any  such  vessel  coming  into  port,  unless  such  pilot  shall 
take  charge  of  such  vessel  to  the  southward  of  the  Upper  Middle  Ground,  and 
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such  vessel  be  at  least  of  the  burthen  of  one  hundred  tons,  unless  such  vessel 
shall  make  the  usual  signal  for  a  pilot,  in  which  case  it  shall  be  the  duty  of  such 
pilot  to  take  charge  of  such  vessel,  and  such  pilot  shall  then  be  entitled  to  half 
pilotage  therefor,  as  aforesaid:  And  further,  that  between  the  first  day  of 
November  and  the  first  day  of  April,  inclusive,  in  every  year,  such  pilot  may  ask 
and  receive  the  additional  sum  of  four  dollars  for  every  vessel  drawiug  ten  feet 
and  upwards,  and  for  every  vessel  drawing  less  than  ten  feet,  the  additional  sum 
of  two  dollars,  aud  one  half  of  such  additional  sum  for  half  pilotage ;  and  it 
shall  be  lawful  for  every  pilot  and  deputy  pilot  to  ask  and  receive  from  any  per- 
son or  persons  who  shall  employ  him  to  pilot  any  vessel,  and  which  shall  be  taken 
in  charge  by  such  pilot  at  such  distance  from  land  as  that  Sandy  Hook  lighthouse 
cannot  be  seen  from  the  deck  of  such  vessel  in  the  daytime  in  fair  weather,  the 
addition  of  one-fourth  to  the  rates  of  pilotage  allowed  by  this  act.  (See  29, 
30,31.) 

15.  For  every  day  which  any  pilot  or  deputy  pilot  shall  be  requested  to  re- 
main or  be  detained  on  board  any  ship  or  vessel,  by  the  master,  owner  or  con- 
signee, over  and  above  the  usual  detentions  of  getting  ships  or  vessels  from  the 
wharf  to  sea,  and  from  sea  to  the  wharf,  he  may  demand  and  receive  the  sum  of 
three  dollars  per  day  for  each  and  every  day  he  shall  be  so  detained.     (See  32.) 

16.  Every  pilot  or  deputy  pilot  who  shall  have  exerted  himself  for  the  preser- 
vation of  any  vessel  appearing  to  be  in  distress,  and  in  want  of  a  pilot,  shall  be 
entitled  for  any  extraordinary  services  to  such  sum  as  the  pilot  and  master,  owner 
or  consignee  can  agree  on,  or  in  case  of  not  agreeing,  as  the  commissioners  shall 
determine  to  be  a  reasonable  reward. 

*rqr-i  *17.  If  the  master  of  any  vessel  (except  schooners  and  sloops  em- 
J  ployed  in  the  coasting  trade  licensed  for  that  purpose,  and  not  making 
the  usual  signal  for  a  pilot),  coming  into  the  ports  of  Jersey  City,  Newark  and 
Perth  Amboy,  or  into  any  of  the  waters  of  New  Jersey,  shall  refuse  to  receive 
on  board  and  employ  a  pilot  who  shall  have  offered  to  go  on  board  and  to  take 
charge  of  the  pilotage  of  such  vessel,  the  master,  owuer  or  consignee  of  such 
vessel  shall  pay  to  the  pilot  half  pilotage,  from  the  place  at  which  such  pilot 
shall  have  offered  himself  to  the  port  of  destination  ;  but  no  half  pilotage  shall 
be  collected  from  any  vessel  in  charge  of  a  New  York  pilot. 

18.  To  each  and  every  boat  in  the  pilot  service,  to  and  from  Sandy  Hook, 
there  shall  be  not  less  than  two  apprentices,  who  shall  be  iudented  to  the  master 
of  the  said  boat  or  boats,  or  some  other  branch  pilot  attached  to  the  said  boat 
or  boats,  for  a  term  not  less  than  four  years  ;  and  it  shall  be  the  duty  of  the 
master  pilot  to  whom  such  apprentices  shall  be  indented,  to  attend  diligently  to 
the  instruction  of  said  apprentices  in  the  art  and  mystery  of  a  pilot  from  time  to 
time,  and,  not  less  than  once  in  every  month  of  the  last  two  years  of  the  said 
apprenticeship,  to  take  such  apprentices  on  board  of  ships  or  other  square  rigged 
vessels,  for  the  purpose  of  teaching  said  apprentices  to  work  and  manoeuvre  such 
ships  or  vessels.  Every  person  who  shall  have  served  four  years  as  an  appren- 
tice to  a  licensed  pilot,  and  two  years  as  a  deputy  pilot,  shall  be  entitled  to  be 
examined  and  licensed  as  a  branch  pilot,  if  found  qualified,  in  preference  to  any 
other  applicants ;  and  every  person  having  served  four  years  as  an  apprentice 
to  a  licensed  pilot,  shall  be  entitled  to  be  examined  and  licensed  as  a  deputy 
pilot,  if  found  qualified,  in  preference  to  any  other  applicants  :  And  further,  that 
the  said  commissioners  shall  annually,  in  the  month  of  May,  cause  all  the  said 
apprentices  to  be  examined  in  their  office,  in  the  presence  of  two  or  more  of  the 
branch  pilots  (who  are  hereby  required  to  attend  for  that  purpose),  touching  and 
concerning  their  knowledge  of  the  tides,  bearing  aud  distances  of  the  several 
shoals,  reefs,  bars,  and  points  of  land,  currents,  and  every  other  matter  the  said 
commissioners  may  think  proper,  tending  to  promote  the  safe  navigation  of  ves- 
sels between  Jersey  City,  Newark,  Perth  Amboy  and  Sandy  Hook. 

19.  The  branch  pilots,  deputy  pilots,  and  apprentices  indented  as  above  men- 
tioned, and  boat  keepers  (to  be  selected  from  the  apprentices)  shall  be  the  only 
persons  employed  in  the  pilot  service  to  and  from  Sandy  Hook. 
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20.  It  shall  be  the  duty  of  every  pilot  or  deputy  pilot,  upon  taking  charge  of 
any  vessel,  either  outward  or  inward  bound,  to  cause  the  lead  to  be  regularly 
hove,  and  to  see  that  the  lead  line  is  properly  marked,  and  in  default  thereof  that 
he  forfeit  his  pilotage. 

21.  In  case  the  owner  or  consignee  of  any  vessel  shall  not  be  satisfied  with  the 
amount  of  pilotage  charged  against  such  vessel,  for  the  pilotage  of  such  vessel  to 
or  from  port,  it  shall  be  the  duty  of  such  pilot  to  have  the  amount  of  pilotage 
claimed  by  him  as  aforesaid,  taxed  or  certified  by  the  said  commissioners,  who 
are  hereby  required  to  examine  and  certify  the  same,  without  fee  or  reward  ;  and 
that  no  suit  or  action  shall  be  brought  or  maintained  for  such  pilotage,  until  the 
same  shall  be  taxed  or  certified  as  aforesaid. 

22.  In  order  to  prevent  intoxication  in  persons  having  the  charge  of  vessels 
as  pilots,  that  if  any  pilot  or  deputy  pilot  shall  become  intoxicated  in  charge  of 
any  vessel,  as  pilot,  he  shall,  for  the  first  offence,  forfeit  his  pilotage,  be  sus- 
pended from  duty  for  six  months,  and  in  addition  thereto,  forfeit  and  pay  fifty 
dollars  to  the  commissioners  aforesaid,  and  to  be  by  them  paid  to  the  trustees  of 
the  Pilots'  Charitable  Society,  if  such  society  is  formed,  and  for  the  second 
offence,  be  deprived  of  his  branch  or  license,  as  the  case  may  be,  and  be  for  ever 
thereafter  incapable  of  acting  as  a  pilot. 

23.  All  forfeitures,  fines  and  penalties,  which  shall  or  may  be  recovered  and 
received  under  and  by  virtue  of  this  act,  and  not  otherwise  appropriated,  shall 
be  applied,  in  the  first  instance,  for,  in  or  towards  the  payment  of  such  costs  of 
suit  and  disbursements  of  the  said  commissioners,  in  their  prosecution  and  pro- 
ceedings under  this  act,  against  offenders,  as  shall  not  be  received  by  them  from 
the  party  *or  parties  prosecuted  or  proceeded  against;  and  the  overplus  r*-q£ 
and  residue  thereof,  if  any  overplus  there  should  be,  shall  be  accounted  ■- 

for  and  paid  over,  on  the  first  Monday  in  June,  in  each  and  every  year,  to  the 
Pilots'  Charitable  Fund,  for  the  use  and  benefit  of  that  association. 

24.  The  pilots  shall,  once  in  each  month,  account  to  the  said  commissioners 
for  the  fees  received  by  them  for  pilotage;  and  the  said  commissioners  shall  be 
entitled  to  receive  five  per  cent,  from  the  said  fees,  as  a  compensation  for  their 
services  under  this  act,  to  be  divided  among  the  commissioners,  according  to  the 
days  they  may  have  respectively  attended.     (See  27.) 

25.  As  soon  as  any  branch  pilot  or  deputy  pilot  shall  have  taken  and  sub- 
scribed the  oath  or  affirmation  prescribed  in  the  third  section  of  this  act,  the 
governor  shall  direct  the  commissioners  of  pilotage  for  the  time  being  to  take 
bond  from  such  branch  pilot  or  deputy  pilot,  in  the  sum  of  five  hundred  dollars, 
with  two  sufficient  sureties,  to  be  approved  of  by  the  said  commissioners,  for  the 
faithful  discharge  of  his  duties  prescribed  in  this  act;  and  thereupon  the  said 
commissioners  shall  deliver  to  such  pilot  a  license  referring  to  his  respective 
branch  ;  and  every  such  license  shall  be  signed  by  the  governor,  and  be  of  force 
during  the  term  therein  specified,  or  during  such  pilot's  good  behavior  ;  and 
every  person  who  shall  be  appointed  a  pilot,  and  who  shall  have  taken  and  sub- 
scribed an  oath  or  affirmation,  as  directed  in  this  act,  and  shall  have  given  bond 
as  aforesaid,  shall  be  to  all  intents  and  purposes  a  pilot,  agreeably  to  the  cer- 
tificate of  the  said  commissioners. 

26.  It  shall  be  the  duty  of  the  said  commissioners  to  lay  before  the  legisla- 
ture, as  early  as  the  second  week  of  their  session,  yearly  and  every  year,  all 
bonds  taken  by  them  as  aforesaid,  an  abstract  of  their  proceedings  within  the 
year  then  last  past,  together  with  a  statement  of  the  number  of  pilots  in  com- 
mission, the  number  of  vessels  taken  in  and  out,  and  such  observations  in  rela- 
tion to  the  system  of  pilotage,  as  in  their  opinion  may  tend  to  the  benefit  of  the 
cause  of  commerce  and  may  be  of  advantage  to  the  general  interests  of  this  state. 

Supplement.     Approved  March  5,  1850.     (Pam.  170.) 

27.  The  fees  of  the  commissioners  on  pilotage,  mentioned  in  the  twenty- fourth 
section  of  the  act  to  which  this  is  a  supplement,  shall  hereafter  be  three  per 
cent,  on  the  fees  received  by  the  pilots  for  pilotage :  Provided,  that  said  com- 


628  PILOTS. 

missioners  shall  not  be  entitled  to  receive  said  commissions  on  extra  pilotage  for 
boarding  off  shore,  or  for  fees  received  for  what  is  called  transportation  or  har- 
bor pilotage.     (See  24.) 

A  further  Supplement.     Approved  February  16,  1855.     (Pam.  70.) 

28.  Sec.  1.  A  pilot  who  is  carried  to  sea,  when  a  boat  is  attending  to  receive 
him,  shall  receive  at  the  rate  of  one  hundred  dollars  per  month,  and  his  reason- 
able expenses,  during  his  necessary  absence.     (See  13.) 

20.  Sec.  2.  The  fees  for  pilotage  are  hereby  established,  as  follows :  for  every 
merchant  vessel,  inward  bound,  and  not  exempted  from  pilotage  by  virtue  of  the 
act  to  which  this  is  a  supplement,  drawing  less  than  fourteen  feet  of  water,  two 
dollars  and  forty-four  cents  per  foot;  for  every  vessel  drawing  fourteen  feet,  and 
less  than  eighteen  feet  of  water,  three  dollars  and  six  and  one-quarter  cents  per 
foot ;  for  every  vessel  drawing  eighteen  feet,  and  under  twenty-one  feet  of  water, 
three  dollars  and  sixty-nine  cents  per  foot ;  for  every  vessel  drawing  twenty-one 
feet  of  water,  and  upwards,  four  dollars  and  thirty-one  and  a  quarter  cents  per 
foot ;  and  for  pilotage  between  any  point  within  the  Narrows,  and  any  point  in 
Staten  Island  sound,  Xewark  bay,  the  Passaic,  Hackensac,  or  Raritan  rivers, 
for  every  vessel,  either  inward  or  outward  bound,  drawing  less  than  six  feet  of 
water,  not  to  exceed  seventy-five  cents  per  foot ;  and  for  every  vessel  drawing 
six  feet  or  more  of  water,  not  to  exceed  one  dollar  per  foot ;  and  for  every 
day's  detention  or  loss,  engaged  in  piloting  a  vessel  between  any  point  within  the 
Narrows,  aud  any  point  in  the  sound,  bay,  or  rivers  aforesaid,  two  dollars  per 
day;  if  the  masters  or  owners  of  any  vessel  shall  request  the  pilot  to  moor  said 
vessel  at  any  place  within  Sandy  Hook,  and  not  to  be  taken  to  the  wharf  or  har- 
den*-] bors  of  Jersey  City,  Xewark,  Perth  *Amboy,  or  Xew  York,  or  the  vessel 
J  to  be  detained  at  quarantine,  the  same  pilotage  shall  be  allowed,  and  the 
pilot  entitled  to  his  discharge  ;  for  piloting  national  vessels  of  the  United  States, 
and  also  those  of  foreign  nations,  five  dollars  per  foot ;  when  any  ship  or  vessel 
bound  to  the  ports  aforesaid,  and  boarded,  by  any  pilot  appointed  by  said  com- 
missioners of  pilotage,  at  such  distance  to  the  southward  or  eastward  of  Sandy 
Hook  lighthouse,  as  that  said  lighthouse  could  not  be  seen  from  the  deck  of  such 
ship  or  vessel  in  the  daytime,  and  in  fair  weather,  the  addition  of  one-fourth  to 
the  rates  of  pilotage  hereinbefore  mentioned  shall  be  allowed  to  such  pilot : 
And  be  it  further  enacted,  that  if  changes  take  place  in  the  rates  of  pilotage 
of  the  Xew  York  pilots,  that  then  the  rates  of  pilotage  for  Xew  Jersey  pilots 
shall  be  made  to  conform  to  such  changes,  by  the  commissioners  of  pilotage  for 
Xew  Jersey,  on  their  being  made  duly  cognizant  thereof.     (See  14.) 

30.  Sec.  3.  The  pilotage  on  merchant  vessels  outward  shall  be  as  follows : 
for  every  vessel  drawing  less  than  fourteen  feet  of  water,  one  dollar  and  eighty- 
one  cents  per  foot;  for  every  vessel  drawing  fourteen  feet,  and  less  than  eighteen 
feet  of  water,  two  dollars  and  twelve  and  a  half  cents  per  foot ;  for  every  vessel 
drawing  eighteen  feet,  and  less  than  twenty-one  feet  of  water,  two  dollars  and 
seventy-five  cents  per  foot;  for  every  vessel  drawing  twenty-one  feet,  and 
upwards,  three  dollars  and  eighteen  and  three-fourth  cents  per  foot.   (See  14.) 

31.  Sec.  4.  The  rates  of  pilotage  for  any  intermediate  distance  shall  be  de- 
termined by  the  board  of  commissioners,  aud  promulgated  in  their  rules  and 
regulations  for  the  government  of  pilots.   (See  14.) 

32.  Sec.  5.  For  every  day  of  detention  at  the  wharf,  or  in  the  harbor,  beyond 
the  time  notified  to  the  pilot,  for  him  to  attend  the  vessel,  or  beyond  the  usual 
time  of  getting  vessels  from  sea  to  the  wharf,  and  from  the  wharf  to  the  sea,  and 
for  every  day  of  detention  of  an  inward  bound  vessel,  by  ice,  longer  than  two 
dajs  for  the  passage  from  sea  to  the  wharf,  three  dollars  shall  be  added  to  the 
pilotage;  if  any  pilot  shall  be  detained  at  quarantine,  by  the  health  officer,  for 
having  been  on  board  a  sickly  vessel  as  pilot,  the  master,  owner,  agent,  or  con- 
signee of  said  vessel  shall  pay  to  such  pilot  all  necessary  expenses  of  living,  and 
three  dollars  per  day  for  each  and  every  day  of  such  detention.   (See  15.) 

33.  Sec.  6.   The  pilotage  shall  be  payable  by  the  master,  owner,  agent,  or 
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consignee  entering  or  clearing  the  vessel,  at  either  of  the  ports  aforesaid,  who 
shall  be  jointly  and  severally  liable  therefor. 

34.  Sec.  7.  Masters  of  vessels  shall  give  an  account  to  the  pilot,  when  board- 
ing, of  the  draught  of  such  vessels;  and  in  case  the  draught  given  is  less  than 
the  actual  draught,  he  shall  forfeit  the  sura  of  twenty-five  dollars,  which  may  be 
sued  for  and  recovered  by  the  New  Jersey  pilots,  under  the  certified  order  of 
the  commissioners  of  pilotage  for  New  Jersey,  and  applied  as  is  directed  in  the 
twenty-third  section  of  the  act  to  which  this  is  a  supplement. 

35.  Sec.  8.  For  services  rendered  by  pilots  moving  or  transporting  vessels  in 
the  harbor  of  New  York,  the  following  shall  be  the  rates :  for  moving  from 
North  to  East  river,  or  vice  versa,  if  a  seventy-four  gun  ship,  twenty  dollars;  if 
a  frigate,  fifteen  dollars;  if  a  sloop  of  war,  ten  dollars;  if  a  merchant  vessel,  five 
dollars;  for  moving  any  vessel  from  quarantine  to  the  city  of  New  York  or 
Jersey  City,  one-quarter  of  the  sum  that  would  be  due  for  the  inward  pilotage 
of  such  vessel,  exclusive  of  the  offshore  pilotage ;  for  hauling  any  vessel  from  the 
river  to  wharf,  or  from  a  wharf  into  the  river,  three  dollars. 

36.  Sec.  9.  Between  the  first  day  of  November  and  the  first  day  of  April, 
inclusive,  four  dollars  shall  be  added  to  the  full  pilotage  of  every  vessel  coming 
into  or  going  out  of  the  ports  of  Jersey  City,  Newark,  Perth  Amboy,  or  New 
York.   (See  14.) 

37.  Sec.  10.  Any  person  not  holding  a  license,  as  pilot,  under  this  act,  or 
under  the  laws  of  the  state  of  New  York,  who  shall  pilot,  or  offer  to  pilot,  any 
ship  or  vessel  not  exempted  by  virtue  of  the  act  to  which  this  is  a  supplement, 
from  pilotage,  to  or  from  the  ports  of  Jersey  City,  Newark,  or  Perth  Amboy, 
by  the  way  of  Sandy  Hook  and  Kill  Van  Kull,  shall  be  deemed  guilty  of  a  mis- 
demeanor, and,  on  conviction,  shall  be  punished  by  a  fine,  not  exceeding  one 
hundred  dollars,  or  *imprisonment,  not  exceeding  sixty  days;  and  all  r*rqo 
persons  employing  a  person  to  act  as  pilot  not  holding  a  license  as  afore-  *- 
said,  shall  forfeit  and  pay  to  the  pilots  suing  therefor,  in  behalf  of  themselves 
and  the  commissioners  of  pilotage  for  New  Jersey,  the  sum  of  one  hundred 
dollars,  to  be  collected  by  decision  of  the  courts  authorized  to  act  in  such  cases. 

38.  Sec.  11.  The  president  of  the  board  of  New  Jersey  pilot  commissioners 
is  hereby  authorized  to  administer  an  oath  to  any  person  or  persons  preferring 
or  rebutting  a  complaint  before  the  board  of  said  commissioners. 

39.  Sec.  12.  If  any  pilot  or  deputy  pilot  shall  see  a  vessel  on  the  coast, 
having  a  signal  for  a  pilot,  or  shall  hear  a  gun  or  guns  fired  off  the  coast,  and 
shall  refuse  or  neglect  to  go  to  the  assistance  of  such  vessel,  when  it  is  practi- 
cable for  him  to  do  so,  such  pilot,  on  conviction  before  the  commissioners,  shall 
forfeit  and  pay  the  sum  of  fifty  dollars  for  each  and  every  offence,  and  may  be 
rendered  incapable  of  acting  as  pilot  or  deputy  pilot.  (See  8.) 

40.  Sec.  13.  If  any  pilot  or  deputy  pilot  shall  negligently  or  carelessly  lose, 
or  run  any  vessel  on  shore,  he  shall  not  be  entitled  to  any  pilotage;  and  such 
pilot,  on  conviction  before  the  commissioners,  shall  forfeit  and  pay  the  sum,  not 
to  exceed  two  hundred  and  fifty  dollars,  for  each  and  every  offence,  and  may  be 
rendered  incapable  of  acting  as  pilot  or  deputy  pilot.   (See  10.) 

41.  Sec.  14.  All  laws,  or  sections  of  laws,  now  in  force,  which  are  inconsist- 
ent with  the  provisions  of  this  supplementary  act,  are  hereby  repealed. 

A  further  Supplement.     Approved  March  22,  1860.     (Pam.  551.) 

42.  The  commissioners  of  pilotage  referred  to  in  the  first  section  of  the  act 
to  which  this  is  a  supplement,  shall  in  future  be  selected  from  among  such  per- 
sons as  have  been  officers  in  our  naval,  revenue  or  merchant  service,  or  such  as 
have  been  commanders  of  vessels  engaged  in  our  coasting  trade. 
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Annual  statements  to  be  made, 

Appeal,  parties  aggrieved  may,  2 

Bridges,  what,  to  be  kept  in  repair, 

where  not  to  be  built, 

Buildings,  not  to  be  removed. 

Capital  stock,  payment  of  instalments, 

how  enforced. 
Chosen    freeholders   may    make    roads 

free, 
Companies,  how  incorporated, 

debts  of,  not  to  exceed  their  capital, 

authorized  to  construct, 

to  tile  a  statement  of  cost  of, 

to  keep  certain  bridges  in  repair, 

Commissioners,  compensation  of, 

Constitution  to  be  adopted,  provisions  of, 

Dedication  of  highways, 

— —  certificate  of  inspectors  to  be  filed, 

Directors,  how  elected, 

Dividends  may  be  made  semi-annually, 

Highways,  how  dedicated, 

not  to  be  obstructed, 

to  remain  till  certificate  filed, 

Inspectors,  appointment  and  compensa- 
tion of, 
their  duties  and  compensation,      14, 


Legislature  reserves  the  right  to  alter  or 

repeal,  22 

Map  of  route  to  be  made  and  filed,  3 

Milestones  to  be  erected  and  maintained,  15 
Parts  of  act  not  applicable  to  certain  roads,  29 
Penalty  for  injuring  works,  16 

on  toll-gatherer  for  delaying  travellers,  17 

for  obstructing  passage,  18 

Provision,  if  not  maintained  agreeably  to 

charter,  30 

Proceedings  when  owners  of  land  object,      2 

in  case  of  objection  to  the  route,  3 

if  roads  and  bridges  are  not  kept 

in  repair,  21 

Rails  or  other  obstruction  not  to  be  placed 

on,  13 

Rates  of  toll,  14,  26 

Road  may  be  made  free  on  paying  cost,     11 

how  to  be  laid  out  and  constructed,    13 

Steam  power  not  to  be  used  on,  13 

Stockholders,  names  of,  to  be  recorded,  6 
Survey  and  description  of  to  be  filed,       1,  2 

of   highways,    return    may   be   in 

general  terms,  25 

Time  for  commencing  and  completing,  20 
Toll  not  to  be  charged  in  certain  cases,       28 


[See  Rail  Roads  and  Canals.~\ 

An  Act  authorizing  the  incorporation  of  plank  road  companies.     Approved 
February  26,  1852.     (Pam.  95  ) 

1.  Any  number  of  persons,  not  less  than  ten,  citizens  and  residents  of  this 
state,  who  shall  file  in  the  office  of  the  secretary  of  state  a  certificate  setting 
forth  that  they  have  formed  a  company,  under  the  provisions  of  this  act,  for  the 
purpose  of  constructing  a  plank  road,  and  shall  file  therewith  a  constitution 
*^QQ1  and  survey,  as  *herein  provided,  shall  thereupon,  with  their  successors 

J  and  assigns,  and  all  others  who  shall  afterwards  become  stockholders  in 
such  company,  be  a  body  corporate  and  politic  in  law,  by  the  name  specified  in 
said  certificate  and  constitution,  with  all  the  powers  and  privileges,  and  subject 
to  the  restrictions,  limitations  and  conditions,  contained  in  the  act  concerning 
corporations,  approved  the  fourteenth  day  of  February,  eighteen  hundred  and 
forty-six. 

2.  Any  company,  formed  in  pursuance  of  this  act,  shall  cause  to  be  made  an 
accurate  survey  of  the  route  intended  to  be  occupied  by  the  plank  road,  which 
they  purpose  to  make,  and  of  the  land  which  it  may  be  necessary  to  appropriate 
to  the  use  of  said  road,  which  survey  and  description  shall  set  forth  the  names 
of  the  owners  and  occupants  of  said  lands,  and  shall  be  signed  by  three-fourths 
in  interest  of  the  said  owners  of  the  land  which  it  may  be  necessary  to  use  and 
occupy,  except  as  hereinafter  provided,  setting  forth  that  they  are  of  opinion 
that  the  construction  of  said  road  will  promote  the  public  good,  and  that  they 
consent  to  its  location  through  and  over  their  property,  and  to  the  appropriation 
of  the  same  to  the  use  of  said  road,  which  survey  and  description,  so  certified 
and  signed,  shall  be  duly  proven  and  filed,  in  connexion  with  the  certificate  and 
constitution,  as  herein  provided;  and  before  any  common  road  or  highway,  which 
has  been  already  dedicated  to  public  use,  shall  be  taken  and  occupied  for  the 
purpose  of  a  plank  road,  it  shall  be  the  duty  of  the  company  so  intending  to  use 
the  same,  to  have  such  road  or  highway  vacated  in  due  form,  according  to  law, 
in  the  way  and  manner  provided  for  vacating  public  roads;  and  if  any  owner  or 
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owners  of  the  land  where  such  public  road  has  been  vacated,  or  of  any  other 
land  surveyed  and  laid  out  for  a  plank  road,  shall  not  be  willing  to  give  the 
same  for  the  use  of  said  company,  or  if  the  owner  or  owners  of  such  land  shall 
be  feme  covert,  under  age,  non  compos,  out  of  the  state,  or  under  any  legal  dis- 
ability which  would  prevent  their  agreement  with  any  company  formed  by  virtue 
of  this  act,  theu  it  shall  be  the  duty  of  any  justice  of  the  supreme  court  of  this 
state,  upon  the  application  of  either  party,  and  after  ten  days'  notice  in  writing 
to  the  opposite  party  of  such  application,  and  after  hearing  the  parties,  to  appoint 
three  disinterested  and  impartial  commissioners,  residents  of  this  state,  to  assess 
the  price  or  value  of  such  land,  and  all  damages  sustained,  who  shall  be  sworn, 
before  some  officer  authorized  by  law  to  administer  an  oath,  faithfully  to  admin- 
ister the  duties  of  such  appointment;  and  after  ten  days'  notice  in  writing  to 
both  parties,  of  the  time  and  place,  shall  meet,  view  the  premises,  and  hear  the 
parties  and  evidence  if  desired,  and  thereupon  make  such  decision  and  award  as 
to  them  shall  appear  just  and  proper,  and  transmit  such  award  and  decision, 
together  with  a  description  of  said  land  and  the  quantity  taken,  by  whom  owned, 
and  how  situate,  bounded  and  described,  in  writing  under  their  hands  and  seals, 
or  the  hands  and  seals  of  a  majority  of  them,  to  the  justice  who  appointed  them, 
to  be  by  him  returned  and  filed,  together  with  all  the  papers  before  him  in  rela- 
tion thereto,  in  the  clerk's  office  of  the  county  in  which  such  lands  lie,  there  to 
be  recorded  and  kept  as  a  public  record,  and  copies  taken  if  required  by  either 
party ;  and  if  either  party  shall  feel  aggrieved  by  the  decision  of  said  commis- 
sioners, the  party  so  aggrieved  may  appeal  to  the  circuit  court  of  the  county  in 
which  said  lands  lie,  at  the  first  term  after  the  decision  of  said  commissioners, 
by  proceeding  in  the  form  of  petition  to  the  said  court,  with  five  days'  notice  to 
the  opposite  party  of  such  appeal,  which  proceeding  shall  vest  in  the  said  court 
full  right  and  power  to  hear  and  adjudge  the  same  ;  and  if  required,  they  shall 
award  a  venire  in  the  common  form  for  a  jury  before  them,  who  shall  hear  and 
shall  finally  determine  the  same  ;  and  it  shall  be  the  duty  of  said  jury  to  assess 
the  value  of  the  said  land  and  all  damages  sustained,  and  for  that  purpose  to 
view  the  land  in  question,  if  required  by  either  party  to  do  so  ;  aud  if  the  said 
jury  be  demanded  by  the  company,  and  they  shall  find  a  greater  sum  than  the 
said  commissioners,  then  judgment  shall  be  given,  with  costs,  against  the  said 
company,  and  execution  issue,  if  need  be  ;  but  if  the  said  jury  shall  be  demanded 
by  the  owner  or  owners,  and  shall  find  the  same  or  a  less  sum  than  the  commis- 
sioners awarded,  then  the  costs  shall  be  paid  by  the  owner  or  owners,  and  shall 
be  deducted  out  of  said  sum  so  awarded,  or  execution  issued  therefor,  as  the 
court  shall  direct;  *and  upon  payment  or  tender  of  the  sum  so  found  r^cnn 
by  the  commissioners  or  by  the  jury,  with  costs,  if  any,  the  said  company  L 
shall  be  deemed  to  be  seized  and  possessed  of  all  such  lands  and  real  estate  so 
appraised  as  aforesaid,  for  the  purposes  of  said  road  ;  and  if  the  owner  or  owners 
of  such  land  or  property  shall  be  feme  covert,  under  age,  non  compos,  out  of 
the  state,  or  under  any  legal  disability,  it  shall  be  the  duty  of  the  said  corpora- 
tion to  pay  the  amount  of  any  award  or  report  so  made  in  behalf  of  such  person 
into  the  court  of  chancery,  to  the  clerk  thereof,  subject  to  the  order  of  the  said 
court,  for  the  use  of  said  owner  or  owners,  all  which  proceedings  shall  be  at  the 
proper  cost  and  charges  of  said  corporation,  except  in  case  of  appeal,  above 
provided  for. 

3.  Every  company  formed  under  this  act,  before  constructing  any  part  of  their 
road  into  or  through  any  county  named  in  their  articles  of  association,  shall  make 
a  map  and  profile  of  the  route  intended  to  be  adopted  by  such  company  in  such 
county,  which  shall  be  certified  by  the  president  and  engineer  of  the  compauy,  or 
a  majority  of  the  directors,  and  filed  in  the  office  of  the  clerk  of  the  county  in 
which  the  road  is  to  be  made.  The  company  shall  give  written  notice  to  all 
actual  occupants  and  owners  of  the  land  over  which  the  route  of  the  road  is  so 
designated,  and  which  has  not  been  purchased  by,  or  given  to  the  company,  of 
the  route  so  designated.  Any  party  feeling  aggrieved  by  the  proposed  location, 
may,  within  fifteen  days  after  receiving  written  notice  as  aforesaid,  apply  to  the 
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court  of  common  pleas  of  the  county  in  which  the  road  is  to  be  made,  by  petition 
duly  verified,  setting  forth  his  objections  to  the  route  designated  ;  and  the  said 
court  may,  if  they  consider  sufficient  cause  therefor  to  exist,  appoint  three  dis- 
interested persons,  one  of  whom  must  be  a  practical  engineer,  commissioners  to 
examine  the  proposed  route,  and,  after  hearing  the  parties,  to  affirm  or  alter  the 
same,  as  may  be  consistent  with  the  just  rights  of  all  parties  and  tlie  public  ; 
but  no  alteration  of  the  route  shall  be  made,  except  by  the  concurrence  of  the 
commissioner  who  is  a  practical  civil  engineer.  The  determination  of  the  com- 
missioners shall,  within  thirty  days  after  their  appointment,  be  made  and  certified 
by  them,  and  the  certificate  filed  in  the  office  of  the  county  clerk.  Said  com- 
missioners shall,  each,  be  entitled  to  three  dollars  per  day  for  their  expenses  and 
services,  to  be  paid  by  the  person  who  applied  for  their  appointment ;  and  if 
the  proposed  route  of  the  road  is  altered  or  changed  by  the  commissioners,  the 
company  shall  refund  the  amount  so  paid. 

4.  Any  company  formed  in  pursuance  of  this  act,  shall  adopt  a  constitution, 
which  shall  be  signed  by  the  stockholders,  and  filed  in  the  office  aforesaid,  which 
constitution  shall  embrace  the  following  provisions,  and  such  additional  articles 
as  said  stockholders  may  deem  necessary  for  the  management  of  their  affairs,  not 
inconsistent  with  the  provisions  of  this  act,  nor  with  the  act  concerning  corpora- 
tions aforesaid  : 

Article  first,  shall  set  forth  the  name,  style,  and  title  of  the  corporation. 

Article  second,  shall  fix  the  amount  of  the  capital  stock,  and  the  number  of 
shares  into  which  it  shall  be  divided. 

Article  third,  shall  designate  the  officers  and  directors  by  whom  the  business 
of  the  company  shall  be  conducted,  the  manner  in  which  they  shall  be  elected, 
and  the  time  for  which  they  shall  serve. 

Article  fourth,  shall  define  the  powers  and  duties  of  the  officers  and  directors. 

Article  fifth,  shall  provide  for  meetings  of  the  stockholders,  and  define  their 
powers. 

5.  The  business  of  any  company  formed  under  this  act  shall  be  conducted  by 
a  board  of  directors,  consisting  of  not  less  than  five,  nor  more  than  nine,  a 
majority  of  whom  shall  be  citizens  of  this  state,  who  shall  be  elected  at  such 
time  and  place  as  shall  be  directed  by  the  by-laws  of  the  corporation,  of  which 
election  public  notice  shall  be  given,  not  less  than  twenty  days  previous  thereto, 
in  a  newspaper  printed  in  each  county  in  or  through  which  the  road  of  such 
company  is  located  ;  or  in  case  no  newspaper  is  published  in  said  county,  then 
in  a  newspaper  published  in  a  county  adjacent  thereto. 

6.  It  shall  be  the  duty  of  the  directors  of  every  company  formed  under  this 
act,  to  cause  a  book  to  be  kept  by  the  secretary,  treasurer,  or  clerk  thereof,  con- 
trol 1  Gaining  *the  names  of  all  persons,  alphabetically  arranged,  who  are  stock- 

J  holders  of  such  company,  and  the  number  of  shares  held  by  them  re- 
spectively, which  book  shall  be  open  for  the  inspection  of  all  persons  who  may 
desire  to  examine  the  same,  or  to  make  copies  thereof. 

7.  The  directors  of  any  company  incorporated  under  this  act  may  require 
payment  of  the  sums  subscribed  to  the  capital  stock,  at  such  times  and  in  such 
proportions,  and  on  such  conditions,  as  they  shall  see  fit,  under  the  penalty  of 
the  forfeiture  of  the  stock,  and  all  previous  payments  made  thereon ;  and  they 
shall  give  notice  of  the  payments  thus  required,  and  of  the  place  and  time  when 
and  where  the  same  are  to  be  paid,  at  least  thirty  days  previous  to  the  time  of 
payment,  in  one  newspaper  printed  in  each  county  in  or  through  which  the  road 
is  located ;  or  in  case  no  newspaper  is  published  in  said  county,  then  in  a  news- 
paper printed  in  a  county  adjacent  thereto ;  and  the  shares  of  any  company 
formed  under  this  act  shall  be  deemed  personal  property,  and  may  be  transferred 
as  shall  be  directed  by  the  by-laws  of  the  company ;  and  the  directors  of  every 
such  company  may,  at  any  time,  with  the  consent  of  a  majority  in  amount  of  the 
stockholders  in  said  company,  provide  for  such  increase  of  the  capital  stock  of 
said  company  as  may  be  necessary  to  finish  the  making  of  a  road  actually  com- 
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menced  and  partly  constructed,  notice  of  such  increase  to  be  duly  filed  in  the 
office  of  the  secretary  of  state. 

8.  It  shall  not  be  lawful  for  any  company  formed  under  this  act  to  issue  any 
bond,  create  any  mortgage,  or  contract  any  debt,  other  than  shall  be  necessary  in 
constructing  and  maintaining  the  road  owned  by  said  company,  which  debt  or 
contract  shall  in  no  case  exceed  the  amount  of  moneys  actually  in  the  treasury, 
or  that  may  be  due  to  the  company  on  the  remaining  instalments  of  the  capital 
stock;  and  for  all  debts  thus  contracted,  the  stockholders  of  said  company  shall 
be  individually  liable,  to  an  amount  equal  to  the  amount  of  the  capital  stock  held 
by  them  respectively. 

9.  Semi-annual  dividends  may  be  made  of  all  moneys  in  the  treasury,  derived 
from  the  profits  of  the  road,  that  may  not  be  required  for  the  payment  of  all 
contracts  for  the  construction  of  such  road,  and  the  formation  of  a  fund  for  its 
maintenance  and  repair. 

10.  The  president  and  directors  of  any  company,  formed  in  pursuance  of  this 
act,  are  hereby  authorized  and  invested  with  all  the  rights  and  powers  necessary 
to  survey,  lay  out,  and  construct  a  plank  road,  in  conformity  with  the  plan  and 
on  the  route  designated  in  the  survey  filed  as  aforesaid,  and  certified  by  the 
owners  of  the  land  through  which  such  road  shall  pass;  and  it  shall  and  may 
be  lawful  for  said  president  and  directors,  or  their  agents,  superintendents,  work- 
men, contractors,  or  other  persons  in  their  employ,  to  enter  upon,  take  posses- 
sion of,  bold,  have,  and  occupy  and  excavate  any  such  lands,  and  to  erect 
embankments,  bridges,  docks,  wharves,  piers,  warehouses,  and  all  other  such 
works  necessary  to  the  construction  and  business  of  said  road,  and  to  do  all 
other  things  which  shall  be  necessary  to  carry  into  full  effect  the  objects  of  this 
act:  Provided  always,  that  they  shall  not  cause  any  obstruction  to  any  public 
highway,  or  build  any  bridge  over  any  navigable  stream,  or  cause  any  obstruc- 
tion thereto,  or  remove  any  dwelling-house  or  other  buildings  without  the  con- 
sent of  the  owners  thereof ;  and  for  all  lands  which  it  may  be  necessary  to 
appropriate  to  the  use  of  such  road,  the  said  corporation  shall  pay,  or  make 
tender  of  payment,  for  all  damages  which  may  have  been  agreed  upon  or 
awarded,  before  the  said  company,  or  any  person  in  their  employ,  shall  enter 
upon  or  break  ground  in  the  premises,  unless  the  consent,  in  writing,  of  the 
owner  or  owners  of  such  lands  be  first  had  and  obtained. 

11.  When  the  board  of  chosen  freeholders  of  the  counties  through  which  any 
road  shall  be  constructed  under  this  act,  shall  desire  so  to  do,  they  may,  by  pay- 
ing to  the  stockholders  the  original  cost  of  constructing  said  road,  as  aforesaid, 
make  the  same  free;  and  that  nothing  in  this  act  shall  be  construed  to  affect  the 
title  of  the  owners  of  land  on  which  the  said  plank  road  passes,  or  from  whence 
the  materials  for  its  construction  may  be  taken. 

12.  Before  the  company  hereby  incorporated  shall  be  entitled  to  collect  the 
tolls  *authorized  to  be  collected  by  the  thirteenth  section  of  this  act,  the  i-*/.™ 
president  thereof  shall  file,  under  oath  or  affirmation,  in  the  office  of  the  •- 
clerks  of  the  counties  through  which  said  road  shall  be  constructed,  a  full  and 
perfect  statement  of  the  cost  of  the  construction  of  said  road. 

13.  Every  plank  road  made  by  virtue  of  this  act  shall  be  laid  out,  and  so  con- 
structed and  maintained,  as  to  secure  at  all  times  a  smooth  and  permanent  road, 
the  track  of  which  shall  be  made  of  plank  or  timber,  so  that  the  same  shall  form 
a  hard  and  even  surface,  and  be  so  constructed  as  to  permit  carriages  and  other 
vehicles  conveniently  and  easily  to  pass  each  other,  and  also  to  permit  all  carnages 
to  pass  on  and  off  when  such  road  is  intersected  by  other  roads ;  and  wherever 
bridges  or  embankments  shall  be  necessary,  substantial  and  permanent  railing 
shall  be  made  and  kept  up  in  all  places  where  it  shall  be  necessary  to  the  safety 
of  persons  using  the  road :  Provided,  that  no  steam  power  shall  be  used  on  any 
road  constructed  by  virtue  of  this  act,  nor  iron  rails  or  other  obstruction  to  com- 
mon travel  placed  thereon. 

14.  In  any  county  of  this  state  in  which  there  shall  be  a  plank  road  con- 
structed by  virtue  of  this  act,  there  shall  be  three  inspectors  of  such  roads,  who 
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shall  not  be  interested  in  any  plank  road  in  that  county ;  they  shall  be  appointed 
by  the  board  of  freeholders  for  the  county,  and  shall  hold  their  office  during  the 
pleasure  of  such  board  ;  whenever  any  company  shall  have  completed  their  road, 
or  any  five  consecutive  miles  thereof,  they  shall  apply  to  any  two  of  the  in- 
spectors in  the  county  where  said  road,  or  the  part  thereof  so  completed,  is 
located,  to  inspect  the  same;  and  if  such  inspectors,  or  a  majority  of  them,  are 
satisfied,  on  inspection,  that  the  road  is  made  and  completed  according  to  the 
true  intent  and  meaning  of  this  act,  they  shall  grant  a  certificate  to  that  effect, 
which  shall  be  filed  in  the  office  of  the  county  clerk ;  the  inspectors  shall  be 
allowed  two  dollars  per  day  for  their  services,  for  the  time  they  are  employed, 
to  be  paid  by  the  company  whose  road  they  inspect;  upon  filing,  as  aforesaid, 
such  certificate,  the  company  owning  any  plank  road,  so  inspected,  may  erect 
toll  gates  upon  their  road,  but  not  within  three  miles  of  each  other,  and  may  de- 
mand and  receive  toll  for  passing  over  each  mile  of  said  road,  so  completed  and 
inspected,  not  exceeding  the  following  rates,  to  wit : 

For  every  carriage,  sleigh,  or  sled,  drawn  by  one  beast,  one  cent. 

For  every  additional  beast,  one  half  cent. 

For  every  horse  and  rider,  or  led  horse  or  mule,  one  half  cent. 

For  every  dozen  of  horses,  mules,  or  cattle,  one  cent. 

For  every  dozen  of  calves,  sheep,  or  hogs,  one  cent. 

And  it  shall  be  lawful  for  any  tollgatherer  to  stop  any  horse,  mule,  calves,  sheep, 
hogs,  carriage,  or  other  vehicle,  of  any  kind,  from  passing  through  any  of  said 
gates  or  turnpikes,  until  the  toll,  as  above  specified,  has  been  paid  for  them 
respectively. 

15.  Before  any  company  shall  demand  toll  for  travelling  anyroad  constructed 
in  pursuance  of  this  act,  they  shall  cause  milestones  or  posts  to  be  erected  and 
maintained,  one  for  each  and  every  mile  on  said  road,  and  on  each  stone  or  post 
shall  be  fairly  and  legibly  marked  the  distance  said  stone  or  post  is  from  the 
commencement  and  termination  of  said  road,  and  shall  cause  to  be  affixed,  and 
always  kept  up  at  the  gates  aforesaid,  in  some  conspicuous  place,  a  bill  of  the 
rates  of  toll  which  may  be  lawfully  charged. 

16.  If  any  person  shall  wilfully  break,  throw  down,  or  deface  any  milestones 
or  posts,  so  erected  on  the  said  road,  or  injure  any  gate,  turnpike,  bridge,  timber, 
or  plauk  that  shall  be  erected  or  placed  in  pursuance  of  this  act,  or  shall  forcibly 
pass  the  gates  or  turnpikes  without  having  paid  the  legal  toll,  such  person  shall 
forfeit  and  pay  a  fine  of  twenty  dollars,  besides  being  subject  to  an  action  of 
damages  for  the  same,  to  be  recovered  by  the  said  company,  to  their  use,  in  an 
action  of  debt,  with  costs  of  suit;  and  if  any  person  shall,  with  his  team,  car- 
riage, or  horse,  turn  out  of  said  road  to  pass  a  gate  or  gates,  and  again  enter 
on  said  road  with  intent  to  avoid  the  toll  due  by  virtue  of  this  law,  such  per- 
son shall  forfeit  and  pay  three  times  as  much  as  the  legal  toll  would  have  been 
for  passing  through  said  gates,  to  be  recovered  by  said  company,  to  their  use, 
in  an  action  of  debt,  with  costs  of  suit. 

*f  031  *^'  "^  any  tollgatherer  shall  unnecessarily  delay  or  hinder  any  person 
-"  passing  at  any  of  the  gates,  or  shall  demand  and  receive  more  toll  than 
is  by  this  act  established,  he  shall,  for  every  such  offence,  forfeit  and  pay  the  sum 
of  twenty  dollars,  with  costs  of  suit,  to  be  prosecuted  for  and  recovered  for  the 
sole  use  of  the  person  so  unreasonably  hindered  or  defrauded. 

18.  All  drivers  of  carriages,  sleighs,  or  sleds,  or  persons  on  horseback,  using 
the  said  road,  shall  keep  their  horses,  carriages,  sleighs,  or  sleds  on  the  right 
hand  of  said  road  in  passing,  leaving  the  other  side  of  the  road  free  and  clear 
for  other  carriages  or  persons  to  pass ;  and  if  any  person  shall  offend  against 
this  provision,  such  person  shall,  besides  being  liable  to  make  compensation  for 
all  damages,  forfeit  and  pay  the  sum  of  five  dollars  to  any  person  or  persons 
who  shall  be  obstructed  in  passing,  and  will  sue  for  the  same,  to  be  recovered 
by  an  action  of  debt,  with  costs  of  suit. 

19.  It  shall  be  the  duty  of  the  directors  of  every  company,  formed  under  this 
act,  to  report  annually  to  the  secretary  of  state,  under  oath  of  any  two  of  said 
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directors,  the  cost  of  their  road,  the  amount  of  tolls  or  earnings  expended  on 
such  road,  the  amount  received  during  the  year  for  tolls  and  from  all  other 
sources,  stating  each  separately,  the  amount  of  dividends  made,  and  the  amount 
set  apart  for  repairs,  and  the  amount  of  indebtedness  of  such  company,  speci- 
fying the  object  for  which  such  indebtedness  accrued. 

20.  Any  company  incorporated  under  this  act  shall  cease  to  be  a  body  cor- 
porate, if  within  two  years  from  the  filing  of  their  articles  of  association  they 
shall  not  have  commenced  the  construction  of  their  road,  and  actually  expended 
thereon  at  least  ten  per  cent,  of  the  capital  stock  of  said  company,  and  if  within 
five  years  from  the  filing  of  said  articles,  such  road  shall  not  be  completed 
according  to  the  provisions  of  this  act. 

21.  If  the  said  company  shall  not  keep  the  said  road,  and  bridges  erected 
thereon,  in  repair,  and  complaint  thereof  shall  be  made  in  writing,  by  three 
responsible  persons  of  the  county,  to  a  judge  of  the  court  of  common  pleas  or 
any  justice  of  the  peace  of  the  county  wherein  the  said  road  or  bridge  is  out  of 
repair,  who  may  be  disinterested,  the  said  judge  or  justice  of  the  peace,  giving 
notice  to  the  president  of  the  said  company  or  to  the  keeper  of  the  nearest  gate 
or  turnpike,  setting  forth  the  nature  of  the  complaint,  and  that  if  the  cause  of 
complaint,  if  any,  be  not  removed,  he  will  on  a  certain  day,  not  less  than  five, 
appoint  by  writing,  under  his  hand  and  seal,  three  respectable  persons  of  the 
township  where  the  cause  of  complaint  arose,  or  if  it  be  on  the  line  of  any  two 
townships,  of  either  of  the  said  townships,  which  three  persons,  being  disinte- 
rested in  the  said  road,  or  a  majority  of  them,  on  notice  being  given  to  the 
keeper  of  the  nearest  gate  or  turnpike,  shall  meet  at  such  time  and  place  as  the 
said  judge  or  justice  may  appoint,  and,  having  taken  an  oath  or  affirmation  to 
act  impartially,  shall  proceed  to  view  and  examine  the  said  road  or  bridge  so 
complained  of,  and  report  to  the  said  judge  or  justice  in  writing,  under  their 
hands  and  seals,  or  under  the  hands  and  seals  of  any  two  of  them,  whether  it  be 
in  such  a  state  as  the  law  requires  it  to  be  kept ;  and  if  the  report  be  unfavor- 
able to  the  said  road  or  bridge,  the  said  judge  or  justice  shall  immediately,  in 
writing  under  their  hands  and  seals,  order  the  keeper  of  the  said  gate  or  turn- 
pike to  keep  open  the  same  until  otherwise  ordered ;  and  if  the  keeper  shall, 
notwithstanding  the  order  of  the  said  judge  or  justice  to  open  the  said  gate  or 
turnpike,  exact  toll  from  travellers,  he  shall  for  each  offence  forfeit  and  pay 
twenty  dollars,  to  be  sued  for  by  any  person  who  shall  prosecute  for  the  same 
in  an  action  of  debt,  with  costs  of  suit ;  and  the  judge  or  justice  shall  be 
allowed  for  their  services  fifty  cents,  and  the  persons  appointed  one  dollar, 
each,  to  be  paid  by  the  company ;  and  it  shall  be  the  duty  of  the  persons  so 
appointed,  or  a  majority  of  them,  on  application  from  said  company,  again  to 
view  the  said  road  or  bridge,  and  report,  as  aforesaid,  their  opinion  to  the  said 
judge  or  justice,  who  shall,  if  authorized  by  the  report  of  the  said  persons,  or 
any  two  of  them,  by  license,  under  their  hands  and  seals,  directed  to  the  toll- 
gatherer,  permit  the  gates  or  turnpike  to  be  shut,  and  the  toll  to  be  collected  as 
before,  and  the  same  fees  shall  be  allowed  and  paid  as  before  directed  ;  but  if,  on 
the  first  view,  as  before  mentioned,  the  report  of  the  *persons  appointed, 


or  a  majority  of  them,  shall  be  in  favor  of  the  company,  the  same  fees 
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shall  be  allowed  as  before  prescribed,  and  paid  by  the  persons  making  the 
complaint. 

22.  The  legislature  may  at  any  time  alter,  amend,  or  repeal  this  act,  or  may 
annul  or  repeal  any  corporation  formed  or  created  under  this  act. 

Supplement.     Approved  March  11,  1853.     (Pam.  447.) 

23.  Sec.  1.  When  a  majority  of  the  resident  freeholders  in  any  township  in 
this  state,  including  three  fourths  of  the  owners  of  lands  adjoining  the  highway 
or  highways,  or  the  part  or  parts  thereof,  proposed  to  be  dedicated  for  the  pur- 
pose of  a  plank  road  or  plank  roads  in  said  township,  shall  apply  to  the  inferior 
court  of  common  pleas  of  the  county  in  which  said  township  is  situated,  notice 
of  which  application  shall  be  given  by  advertisements  signed  by  one  or  more  of 
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said  applicants,  setting  forth  the  day  said  application  will  be  made,  and  in 
general  terms,  the  public  highway  or  highways,  or  part  or  parts  thereof  it  is 
proposed  to  dedicate  as  aforesaid  in  said  township,  which  advertisement  shall  be 
put  up  in  three  of  the  most  public  places  in  said  township,  twenty  days  before 
the  time  when  said  application  is  to  be  made,  setting  forth  in  their  said  applica- 
tion, that  the  applicants  do  petition  and  request  the  said  courts  to  dedicate,  for 
the  purpose  of  a  plank  road  or  plank  roads,  the  public  highway  or  highways 
therein  named  and  described  in  general  terms,  or  such  part  or  parts  thereof  as 
maybe  therein  named  and  described  as  aforesaid,  so  that  the  same  may  be  taken 
and  occupied  for  the  purpose  of  a  plank  road  or  plank  roads  ;  then  the  court  so 
applied  to,  on  due  proof  being  made  that  the  application  is  signed  by  a  majority 
of  the  resident  freeholders  in  said  township,  including  three -fourths  of  the 
owners  of  land  adjoining  the  highway  or  highways,  or  part  or  parts  thereof, 
proposed  to  be  dedicated  in  said  township,  and  that  the  advertisements  have 
been  set  up  according  to  law,  on  which  points  the  judgment  of  the  court  shall 
be  conclusive,  shall  by  their  order,  entered  in  the  minutes  of  said  court,  dedicate 
for  the  purposes  of  a  plank  road  or  plank  roads  the  said  public  highway  or 
highways,  or  the  part  or  parts  thereof  so  named  and  described  as  aforesaid,  in 
said  application,  that  the  same  may  be  taken  and  occupied  for  the  purpose  of  a 
plank  road  or  plank  roads. 

24.  Sec.  2.  Any  highway  or  highways,  or  any  part  or  parts  thereof,  so  dedi- 
cated for  the  purpose  aforesaid,  shall  continue  and  remain  a  public  highway  in 
all  respects,  until  the  plank  road  company  formed  to  construct  a  plank  road 
thereon,  shall  file  in  the  office  of  the  county  clerk  of  said  county,  a  certificate  of 
the  inspectors  mentioned  in  the  fourteenth  section  of  the  act  to  which  this  is  a 
supplement,  when  the  same,  for  the  part  so  certified,  shall  be  deemed  thenceforth 
dedicated  for  the  purpose  of  a  plank  road  alone,  so  long  as  the  company  use 
and  take  toll  upon  the  same  ;  but  such  company,  upon  filing  in  the  office  of  the 
secretary  of  state  a  certified  copy  of  the  order  or  orders  of  said  court  dedicating 
said  highway  or  highways,  or  any  part  or  parts  thereof,  for  the  purpose  afore- 
said, is  and  shall  be  thereafter  invested  with,  and  authorized  to  exercise,  all  the 
powers,  rights  and  privileges  conferred  in  the  tenth  section  of  the  act  to  which 
this  is  a  supplement,  necessary  to  construct  the  said  plank  road  or  roads 
thereon. 

25.  Sec.  3.  It  shall  be  sufficient,  in  forming  a  company  under  the  act  to 
which  this  is  a  supplement,  for  the  purpose  of  constructing  a  plank  road  or 
plank  roads  upon  auy  public  highway  or  highways,  or  any  part  or  parts  thereof, 
that  have  been  dedicated  by  order  of  the  court  as  aforesaid,  if  the  survey  men- 
tioned in  the  first  and  second  sections  of  the  said  act,  describes  the  highway  or 
highways,  or  part  or  parts  thereof,  intended  to  be  taken  for  a  plank  road  or 
plank  roads,  in  general  terms ;  and  that  it  shall  not  be  necessary  for  the  same 
to  set  forth  the  names  of  the  owners  or  occupants  of  lands,  or  to  be  signed  by 
any  of  the  owners  of  the  land,  or  to  set  forth  their  opinions  or  consent ;  and 
that  the  said  company  may  be  formed  before  or  after  the  application  to  the 
court  mentioned  in  the  first  section  of  this  act. 

26.  Sec.  4.  Any  plank  road  company  taking  a  public  highway  or  highways, 
or  part  or  parts  thereof,  pursuant  to  this  act,  for  the  purposes  of  a  plank  road 
or  roads,  shall  not,  for  so  much  of  their  road  or  roads  as  are  upon  such  high- 
*fi051  wa^'  cuaroe  toll  *at  more  than  three-fourths  the  rates  specified  in  the 

■1  fourteenth  section  of  the  act  to  which  this  is  a  supplement ;  and  so  much 
of  the  said  act  as  requires  compensation  to  be  made  to  the  owner  or  owners  of 
land  shall  not  apply  to  any  land  within  the  limits  of  a  public  highway  taken  for 
the  purposes  of  a  plank  road  pursuant  to  this  act. 

27.  Sec.  5.  County  or  township  bridges  on  any  public  highway  dedicated  by 
virtue  of  this  act  for  the  purpose  of  a  plank  road,  shall  be  used  by  the  company 
in  connexion  with  their  road,  and  the  company  shall  keep  the  same  in  good 
repair,  and  rebuild  the  same,  when  necessary,  at  the  expense  of  the  company, 
so  long  as  the  company  take  toll  upon  their  road,  but  no  toll  shall  be  demanded 
for  crossing  said  bridges. 
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28.  Sec.  6.  Any  person  using  a  public  highway  so  dedicated,  on  which  a 
plank  road  has  been  constructed,  shall  pay  the  legal  toll,  according  to  the  rates 
of  the  company,  whether  the  part  of  the  highway  that  is  planked  be  used  or  not, 
except  when  less  than  half  a  mile  on  either  side  of  a  toll  gate  or  bridge  is  used, 
or  a  person,  or  his  or  her  family,  or  those  in  his  or  her  employ,  pass  from  one 
part  of  his  or  her  farm  to  another,  without  going  farther,  or  in  case  of  funerals, 
or  going  to  or  from  religious  meetings  on  Sunday. 

29.  Sec.  7.  The  third  section  of  the  act  to  which  this  is  a  supplement,  and 
such  parts  of  the  tenth  section  of  said  act  as  are  inconsistent  with  the  provisions 
of  this  supplement,  and  such  other  parts  of  said  act  as  are  inconsistent  with  the 
provisions  of  this  supplement,  shall  not  apply  to  any  plank  road  constructed 
upon  a  public  highway  by  virtue  of  this  act. 
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An  Act  for  the  settlement  and  relief  of  the  poor. 

(R.  S.  877. 


Revision — Approved  April  10,  1846. 


1.  Every  person  who  shall  become  seized  of  any  freehold  estate,  of  the  value 
of  one  hundred  and  thirty  dollars,  in  any  township,  and  shall  dwell  upon  the 
said  estate,  or  in  the  said  township  in  which  such  estate  doth  lie,  for  one  full 
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year,  and  thereby  obtain  a  legal  settlement  in  such  township;  and  every  person 
who  shall  have  served  an  apprenticeship  under  indenture,  and  every  indentured 
servant  legally  and  directly  imported  from  Europe,  or  brought  in  from  the 
neighboring  states  into  this  state,  shall  obtain  a  legal  settlement  in  the  township 
in  which  such  apprentice  or  servant  shall  first  serve  with  his  or  her  master  or 
mistress  for  the  space  of  one  full  year;  and  if  afterwards  such  apprentice  or 
servant  shall  duly  serve  in  any  other  place  for  the  space  of  one  full  year,  such 
apprentice  or  servant  shall  obtain  a  legal  settlement  in  the  township  where  such 
apprenticeship  or  service  was  last  performed,  either  with  his  or  her  first  master 
or  mistress,  or  with  the  assignee  or  assignees,  on  an  assignment  of  the  said  in- 
dentures; and  that  all  mariners  coming  into  this  state,  and  having  no  settlement 
in  this  nor  any  of  the  neighboring  states,  and  every  other  healthy  person  directly 
coming  from  Europe  into  this  state,  shall  be  legally  settled  in  the  township  in 
which  he  or  she  shall  first  settle  and  reside  for  the  space  of  one  year. 


* 
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*2.   No  person  or  persons  whatsoever,  other  than  those  hereinbefore 


mentioned,  coming  into  any  township  within  this  state,  shall  be  esteemed 
or  deemed  to  have  obtained  a  legal  settlement  in  the  same,  unless  such  person 
or  persons,  within  forty  days  after  his,  her,  or  their  coming  into  such  township, 
shall  give  notice  in  writing  to  the  overseers  of  the  poor  of  the  township  into 
which  he,  she,  or  they  shall  come  to  reside,  of  the  house  and  place  where  he, 
she,  or  they  do  live  or  abide,  and  the  number  of  his  or  her  family,  if  any  he  or 
she  hath :  a  copy  of  which  said  notice  shall  be  endorsed  by  the  said  overseer, 
acknowledging  his  receipt  thereof,  and  delivered  by  the  person  or  persons  serv- 
ing the  same  on  the  said  overseer  as  aforesaid,  to  the  town  clerk  of  the  township 
in  which  he,  she,  or  they  shall  come  to  reside  as  aforesaid ;  which  said  town 
clerk  shall  enter  the  same,  with  the  endorsement  thereon  as  aforesaid,  in  the 
town  book  by  him  kept,  and  return  the  original  to  the  person  or  persons  so 
giving  notice  as  aforesaid,  for  which  service  the  said  clerk  shall  be  entitled  to 
receive  the  sum  of  twelve  cents,  and  no  more,  from  the  person  so  giving  notice 
as  aforesaid;  and  in  case  the  said  overseer  of  the  poor  shall  not,  within  twelve 
months  after  such  notice,  cause  such  person  or  persons  to  be  removed  by  warrant 
under  the  hand  and  seal  of  at  least  one  magistrate  of  the  county  or  township, 
into  which  they  shall  so  come  to  reside,  that  then  and  in  such  case,  such  person 
or  persons  so  giving  notice,  and  entering  the  same  in  the  town  clerk's  book  as 
aforesaid,  shall  be  deemed,  esteemed,  and  taken  to  be  legally  settled  in  such 
township,  to  all  intents,  purposes,  and  constructions  whatsoever. 

3.  No  servant  or  servants,  bought,  hired,  or  otherwise  procured  from  the  jails, 
hospitals,  and  work-houses  of  the  neighboring  states,  shall  gain  any  settlement 
in  this  state,  by  virtue  of  his  or  her  being  bought  or  hired  as  aforesaid,  or  other- 
wise assigned  to  any  person  or  persons  inhabiting  in  this  state,  any  thing  herein- 
before to  the  contrary  notwithstanding. 

4.  Whereas,  single  women  with  child  often  remove  from  the  places  of  their 
settlement,  and  are  delivered  of  bastard  children  in  distant  townships,  whereby 
such  townships  are  unjustly  liable  to,  and  often  made  chargeable  with  the  sup- 
port of  such  bastard  children — be  it  therefore  enacted,  that  all  bastard  children 
shall  hereafter  be  deemed,  esteemed,  and  taken  to  be  settled  in  the  place  of  the 
last  legal  settlement  of  the  mother  of  such  bastard  child  or  children,  any  law, 
usage,  or  custom  to  the  contrary  notwithstanding.   (See  45.) 

5.  And,  for  the  more  effectual  preventing  any  vagabonds,  vagrants,  sturdy 
beggars,  and  other  idle,  strolling,  disorderly  person  or  persons  concealing  him, 
her,  or  themselves,  within  any  township  within  this  state — be  it  enacted,  that  if 
any  housekeeper  or  inhabitant  of  this  state  shall  take  into,  receive,  or  entertain 
in  his,  her,  or  Mieir  dwelling  place  or  places  of  abode,  house  or  houses,  any  such 
person  or  persons  as  aforesaid,  who  have  not  gained  a  legal  settlement  in  some 
township  within  this  state,  and  shall  not  give  notice  in  writing,  within  the  space 
of  ten  days  next  after  his,  her,  or  their  taking  in,  receiving,  or  entertaining  any 
such  person  or  persons  as  aforesaid,  to  the  overseers  of  the  poor  of  every  such 
township  where  such  person  dwelleth,  every  such  inhabitant  or  housekeeper, 
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being  thereof  legally  convicted,  by  the  oath  or  affirmation  of  one  credible  wit- 
ness, before  any  one  justice  of  the  peace  of  the  county  or  township  where  such 
offence  shall  be  committed,  shall  forfeit  and  pay  the  sum  of  two  dollars  for  every 
such  offence,  the  one  moiety  or  half  part  thereof  to  be  applied  to  the  use  of  the 
poor  of  the  said  township,  and  the  other  moiety  to  the  use  of  the  informer  or 
person  who  shall  prosecute  the  same  to  effect,  to  be  recovered  in  the  usual 
manner,  by  process  and  execution,  as  actions  of  debt  before  justices  of  the  peace 
in  this  state  are  made  cognizable  and  recoverable ;  and  in  case  the  person  or 
persons,  so  entertained  as  aforesaid,  shall  become  poor  and  unable  to  maintain 
him,  her,  or  themselves,  and  cannot  be  removed  to  the  place  or  places  of  his, 
her,  or  their  last  legal  settlement,  or  shall  happen  to  die  and  not  leave  where- 
withal to  defray  the  charge  of  his  or  her  funeral,  then  and  in  such  case,  the  in- 
habitant or  housekeeper  convicted  as  aforesaid,  of  entertaining  such  poor  person 
or  persons,  shall  be  obliged  to  provide  for  and  maintain  such  poor  and  indigent 
person  and  persons,  and  to  pay  for  the  charges  of  such  poor  person's  funeral ; 
and,  upon  refusal  so  to  do,  it  may  and  *shall  be  lawful  for  any  one  justice  rHcpns 
of  the  peace,  together  with  any  two  or  more  of  the  overseers  of  the  poor  •- 
of  every  such  county  or  township  where  the  said  offence  shall  be  committed,  and 
they  are  hereby  required  to  assess  such  sum  or  sums  of  money  on  the  person 
and  persons  so  convicted  as  aforesaid,  by  a  weekly  assessment,  from  time  to 
time,  as  shall  be  sufficient  for  the  maintenance  of  such  poor  indigent  person  or 
persons,  according  to  the  usual  allowance  made  for  the  relief  of  the  poor;  and 
also  to  assess,  in  like  manner,  a  certain  sum  for  defraying  the  charges  of  every 
such  poor  person's  funeral  as  aforesaid ;  and  in  case  the  party,  so  convicted  as 
aforesaid,  shall  neglect  or  refuse  to  pay  the  sum  and  sums  of  money,  so  assessed 
or  charged  as  aforesaid,  to  the  overseers  of  the  poor,  for  the  uses  aforesaid,  the 
same  shall  be  levied  upon  the  goods  and  chattels  of  the  offender,  by  warrant 
of  distress,  to  be  issued  by  one  of  the  justices  of  the  peace  of  said  county 
or  township,  directed  to  one  of  the  constables  of  said  county  or  township, 
who  shall,  as  near  as  may  be,  make  sale  of  so  much  of  his  or  her  said  goods 
and  chattels,  as  shall  be  sufficient  to  pay  the  said  sum  and  sums  of  money  so 
assessed;  and  the  overplus,  if  any  be,  after  all  legal  costs  and  fees  are  deducted, 
shall  be  returned  to  the  owner;  and  if  such  person,  so  convicted  as  aforesaid, 
hath  no  goods  and  chattels  to  satisfy  and  pay  the  money  so  assessed  for  him  or 
her  to  pay,  then  and  in  such  case,  it  may  and  shall  be  lawful  for  such  justice  of 
the  peace,  and  he  is  hereby  required,  to  commit  such  offender  to  prison,  there 
to  remain  without  bail  or  mainprise,  until  he  or  she  have  paid  the  same,  or  until 
he  or  she  shall  be  discharged  by  due  order  of  law. 

6.  If  any  person  or  persons  shall  think  proper  to  remove  out  of  any  township 
within  this  state,  into  another,  there  to  inhabit  and  reside,  and  shall,  at  the  same 
time,  procure,  bring,  and  deliver  to  the  overseers  of  the  poor  of  every  such 
township  where  he,  she,  or  they  shall  so  come  to  inhabit,  a  certificate  under  the 
hands  and  seals  of  the  overseers  of  the  poor,  or  any  two  of  them,  of  his,  herj  or 
their  last  legal  settlement,  attested  by  two  or  more  credible  witnesses,  and 
allowed  of  and  subscribed  by  two  or  more'  justices  of  the  peace  of  the  township 
or  county  wherein  the  township  cloth  lie,  from  which  he,  she,  or  they  shall  remove 
as  aforesaid,  thereby  acknowledging  the  person  or  persons  therein  mentioned  to 
be  an  inhabitant  and  inhabitants  legally  settled  in  such  township  mentioned  in 
such  certificate  as  aforesaid,  then  and  in  such  case,  it  shall  and  may  be  lawful 
for  every  such  person  and  persons,  with  their  families,  upon  the  delivery  of  such 
certificate  as  aforesaid,  to  continue,  abide,  and  remain  in  any  such  township  to 
which  he,  she,  or  they  shall  remove  as  aforesaid,  and  to  follow  any  honest  em- 
ployment within  the  same,  he,  she,  or  they  conforming  to  the  laws  and  custom 
of  auy  such  place  and  places  to  which  they  shall  so  remove ;  and  the  overseers 
of  the  poor  shall  deliver  every  such  certificate  to  the  clerk  of  the  township  to 
which  auy  such  person  shall  come  to  reside  as  aforesaid ;  and  the  said  clerk  is 
hereby  required  and  commanded  to  file  and  take  care  of  every  such  certificate. 

7.  Provided  always,  that  whenever  it  shall  happen  that  the  said  person  or 
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persons,  with  their  families,  so  removing,  by  virtue  of  the  certificate  or  certifi- 
cates aforesaid,  shall  become  chargeable,  or  be  obliged,  by  sickness  or  otherwise, 
to  ask  relief  of  the  township  to  which  such  certificate  was  given,  and  into  which 
he,  she,  or  they  were  received  as  aforesaid,  that  then,  and  not  before,  it  shall 
and  may  be  lawful  for  the  overseers  of  the  poor  of  the  last  mentioned  place  and 
places,  to  remove  and  convey  all  and  every  such  person  or  persons,  with  all  and 
every  of  their  family  and  families  and  children,  though  born  within  the  last 
mentioned  place  and  places,  together  with  his,  her,  or  their  servants  and  appren- 
tices, to  the  township  from  which  such  certificate  was  brought  as  aforesaid,  who 
are  hereby  required  and  obliged  to  receive  and  provide  for  every  such  person 
and  persons,  with  his,  her,  or  their  family  and  families  as  aforesaid,  as  inhabi- 
tants of  that  place :  Provided  nevertheless,  that  every  such  servant  and  appren- 
tice, who  shall  have  duly  served  his  apprenticeship  and  servitude  in  the  said 
township  in  which  his  master  or  mistress  shall  have  so  settled  by  certificate  as 
aforesaid,  and  who  shall  thereby  have  gained  a  legal  settlement  in  such  place, 
agreeably  and  according  to  the  laws  of  this  state,  shall  not  be  liable  to  be  re- 
moved as  aforesaid :  Provided  also,  that  the  *aforementioned  clauses, 
[•elating  to  the  obtaining  temporary  settlements  by  certificates,  shall  not 
be  deemed  or  construed  to  extend  to  any  person  or  persons  who  have  not  already 
obtained,  or  shall  not  hereafter  obtain  a  legal  settlement  or  settlements  in  some 
part  of  this  state;  and  also,  that  no  person  or  persous,  who  shall  be  required  to 
bring  such  certificate  or  certificates  as  aforesaid,  shall  be  deemed  or  esteemed 
by  any  act  or  acts  of  him,  her,  or  them,  to  have  gained  a  legal  settlement  in 
any  township,  during  the  time  he,  she,  or  they  shall  reside  there,  by  virtue  of 
the  said  certificate  or  certificates. 

8.  If  any  person  or  persons  shall  come  out  of  any  of  the  place  or  places  where 
they  are  legally  settled,  into  any  township  within  this  state,  and  shall  happen  to 
be  taken  sick  or  lame,  so  that  they  cannot  be  conveniently  moved  back  to  the 
place  of  their  last  legal  settlement,  then  the  overseers  of  that  place  into  which 
such  person  or  persons  shall  so  come  as  aforesaid,  or  one  of  them,  shall  give 
notice  to  the  overseers  of  the  township,  or  one  of  them,  out  of  which  such  person 
or  persons  shall  so  come  as  aforesaid,  of  the  name,  circumstances  and  condition 
of  such  person  or  persons,  and  request  such  overseers,  or  one  of  them,  to  take 
care  to  relieve  and  maintain  such  sick  or  lame  person  during  his  or  her  illness, 
and  also  to  provide  for  the  funeral  of  such  person,  if  he  or  she  should  happen  to 
die  ;  and  if  such  overseer  or  overseers  shall  neglect  or  refuse  so  to  do,  upon  such 
notice  given  as  aforesaid,  that  then  and  in  such  case  it  shall  be  lawful  for  any  two 
justices  of  the  peace  of  the  county  or  township  where  such  person  had  last  gained 
a  legal  settlement,  and  they  are  hereby  authorized  and  required  upon  com- 
plaint made  to  them,  to  cause  all  such  sum  and  sums  of  money  as  shall  be  neces- 
sarily expended  in  the  maintenance  of  such  poor  person  in  his  or  her  sickness  or 
lameness,  or  on  his  or  her  funeral,  by  warrant  under  their  hands  and  seals,  to  be 
directed  to  some  constable  of  the  said  county  or  township,  to  be  levied  in  the 
usual  mauner  by  distress  and  sale  of  the  goods  and  chattels  of  the  said  overseer 
or  overseers  of  the  poor,  so  neglecting  or  refusing  to  take  care  and  provide  for 
any  such  person  as  aforesaid,  after  such  notice  given  to  them,  or  to  one  of  them 
as  aforesaid ;  and  such  sum  or  sums  of  money,  so  recovered,  shall  be  paid  to  the 
overseers  of  the  poor,  or  to  one  of  them,  of  such  township  where  such  person 
shall  happen  to  be  sick,  lame  or  die  as  aforesaid ;  and  the  overplus  of  the  money 
arising  by  the  sale  of  such  goods  and  chattels,  after  the  lawful  costs  and  charges 
are  deducted,  if  any  be,  shall  be  paid  to  the  owners. 

9.  When  and  so  often  as  any  poor  person  belonging  to  any  city,  town  corpo- 
rate, township  or  precinct  within  this  state,  shall  apply  for  relief  to  any  overseer 
or  overseers  of  such  place  where  he  or  she  may  reside,  that  the  said  overseer  or 
overseers  shall  make  application  to  a  justice  of  the  peace  of  any  such  township, 
or  to  a  jnstice  of  the  county,  to  which  any  such  township  shall  belong,  which 
said  justice  and  the  overseer  or  overseers  shall  inquire  into  the  state  and  cir- 
cumstances of  such  person  so  applying  as  aforesaid ;  and  if  it  shall  appear  to 
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said  justice  that  such  person  is  in  such  poor  circumstances  as  to  deserve  relief, 
then  the  said  justices  shall  give  an  order  in  writing  to  the  said  overseer  or  over- 
seers, to  make  such  allowance  weekly  or  otherwise,  to  every  such  poor  person, 
as  they  in  their  discretion  shall  think  his  or  her  necessities  may  or  shall  require; 
and  the  said  overseer  or  overseers  shall  make  no  other  or  further  allowauce  to 
such  poor  person  than  what  by  the  said  order  shall  be  directed  ;  which  said 
order  shall  be  a  sufficient  voucher  for  the  payment  or  expending  of  so  much 
money  by  the  said  overseer  or  overseers,  and  shall  be  allowed  in  adjusting  his  or 
their  accounts. 

10.  The  overseer  and  overseers  of  the  poor  shall  procure,  at  the  public  charge, 
a  folio  book  well  bound,  wherein  the  name  and  names  of  all  poor  persons  apply- 
ing for  relief,  and  being  ordered  the  same  as  aforesaid,  shall  be  registered,  with 
the  day  and  year  when  they  were  first  admitted  to  have  relief,  the  weekly  or  other 
sura  or  sums  of  money  allowed  by  the  said  order  for  their  relief,  and  the  occasion 
which  brought  them  under  that  necessity ;  and  no  person  or  persons  shall  be 
entered  into  the  poor's  books,  or  receive  relief  from  the  overseer  or  overseers  of 
the  poor,  without  such  order  procured  as  aforesaid  ;  and  in  case  any  overseer  or 
overseers  shall  enter  into  the  poor's  books,  and  relieve  any  such  poor  person  or 
persons,  without  *such  order,  he  or  they  shall  forfeit  all  such  money  and  r*cio 
goods  paid  and  distributed  to  such  poor  person  or  persons,  nor  shall  any  L 
allowance  be  made  unto  him  or  them  for  the  same,  in  passing  his  or  their 
account  and  accounts ;  and  the  said  overseer  and  overseers  are  hereby  ordered 
and  required  to  enter  or  cause  to  be  entered  in  the  said  poor's  books,  all  moneys 
received,  laid  out  and  disbursed  by  him  or  them  for  the  use  of  the  poor,  and 
also  all  matters  and  things  which  shall  be  transacted  by  him  or  them  relating  to 
their  said  office ;  and  the  said  overseer  and  overseers  shall  lay  the  said  poor's 
books  before  the  inhabitants,  at  their  annual  town  meeting  or  any  other  of  their 
meetings,  that  they  may  then  examine  and  look  into  the  state  of  the  poor  ac- 
counts, and  make  such  further  provision  for  them  as  they,  upon  such  inspection, 
shall  find  necessary. 

11.  When  any  poor  person  or  persons  shall  apply  for  relief  from  any  town- 
ship within  this  state,  the  overseer  or  overseers  of  the  same  shall  take  an  inven- 
tory of  every  such  poor  person  or  persons'  goods  and  chattels,  before  he,  she  or 
they  shall  be  admitted  to  relief;  and  in  case  of  the  death  of  any  such  poor  person 
so  obtaining  relief  as  aforesaid,  the  said  overseer  or  overseers  shall  cause  such 
goods  and  chattels  to  be  sold  at  public  vendue  ;  and  out  of  the  money  arising 
therefrom  shall  reimburse  the  township  all  such  charges  and  expenses  which  they 
may  have  been  put  to  in  maintaining  all  and  every  such  poor  person  or  persons, 
or  their  families  ;  and  all  sales  and  bills  of  sale,  made  or  given  for  any  such  poor 
person  or  persons' goods  and  chattels,  during  the  time  they  shall  become  charge- 
able to  any  such  township,  are  hereby  declared  to  be  null  and  void  and  of  none 
effect. 

12.  It  shall  and  may  be  lawful  for  the  overseers  of  the  poor,  or  any  two  of 
them,  with  the  assistance  and  approbation  of  two  justices  of  the  peace  of  any 
county  or  township  of  this  state,  and  they  are  hereby  enjoined  and  commanded 
to  put  forth  and  bind  out  any  poor  child  or  children  who  have  no  parents,  or 
whose  parents  shall  apply  to  the  said  overseer  or  overseers  for  relief,  or  the  child 
or  children  of  any  poor  parent  whatsoever,  who  shall  bring  up  their  said  children 
in  sloth,  idleness  and  ignorance,  and  upon  advice  and  direction  given  by  the  said 
overseer  or  overseers,  shall,  for  three  months  after  such  advice  and  direction, 
refuse  or  neglect  to  put  forth  and  bind  out  such  poor  child  or  children  for  such  a 
number  of  years  as  the  said  justices  and  overseers,  in  their  discretion,  shall  think 
proper,  for  a  male  person  till  they  shall  arrive  at  twenty-one  years  of  age,  and 
for  a  female  till  they  arrive  at  eighteen  years  of  age,  and  no  longer  ;  and  the 
said  justices,  in  conjunction  with  said  overseers  or  any  two  of  them,  amongst  the 
common  covenants  in  the  indenture  and  indentures,  made  and  agreed  upon 
between  the  parties,  shall  always  insert  the  following  clause,  that  every  such 
master  and  mistress,  to  whom  such  poor  child  or  children  shall  be  bound  out  as 

41 


642  ■     POOR. 

aforesaid,  shall  cause  every  such  child  and  children  to  be  taught  and  instructed 
to  read  and  write.  And  the  said  justices,  overseers,  or  any  two  of  them,  are 
hereby  appointed  the  guardians  of  all  and  every  such  poor  child  and  children  so 
put  forth  and  bound  out  as  aforesaid,  to  take  care  that  the  terms  of  the  indenture 
or  indentures,  covenant  and  covenants,  agreed  upon  between  them  and  the  master 
or  mistress  of  every  such  poor  child,  be  performed  and  fulfilled,  and  that  he,  she 
or  they  be  not  abused  or  ill  used  ;  which  said  justices,  overseers,  or  any  two  of 
them,  as  aforesaid,  or  the  major  part  of  them,  are  hereby  empowered  and  directed 
to  inquire  into  the  same,  and  to  redress  any  such  grievance  or  grievances  in  such 
method  as  the  law  hath  prescribed. 

13.  It  shall  and  may  be  lawful  for  the  overseer  or  overseers  of  the  poor  of  any 
township  within  this  state,  where  any  father  shall  run  away  or  absent  himself 
from  his  wife  and  children,  or  any  widow  shall  run  away  or  absent  herself  from 
her  children,  and  leave  them  a  public  charge,  to  apply  to  two  justices  of  the  peace, 
and  by  warrant  under  the  hands  and  seals  of  the  said  two  justices,  to  take  and 
seize  the  goods  and  chattels,  and  to  let  out  and  receive  the  annual  rents  and 
profits  of  the  lands  and  tenements  of  such  father  or  mother  so  absconding  as 
aforesaid,  for  and  towards  the  maintaining,  bringing  up  and  providing  for  such 
wife,  child  or  children  so  left  as  aforesaid ;  and  so  soon  as  the  said  seizure  shall 
be  allowed  of  and  confirmed  by  the  general  quarter  sessions  of  the  peace,  it  shall 
and  may  be  lawful  for  the  said  overseers,  or  any  two  of  them,  from  time  to  time, 

1  *and  as  often  as  the  case  may  require,  to  sell  and  dispose  of  so  much  and 
-■  so  many  of  the  said  goods  and  chattels  at  public  vendue,  to  the  highest 

bidder,  and  to  apply  the  money  arising  thereby  towards  the  maintenance  of  such 

poor  family  so  left  as  aforesaid. 

14.  The  said  overseer  or  overseers  shall  be  accountable  to  the  said  general 
quarter  sessions  for  all  such  moneys  as  shall  or  may  arise  by  every  such  sale  or 
sales,  and  for  the  rents,  issues,  and  profits  of  such  lands  and  tenements. 

15.  It  shall  and  may  be  lawful  for  the  overseers  of  the  poor  of  any  township, 
with  the  approbation  and  consent  of  the  major  part  of  the  inhabitants,  house- 
holders of  such  township,  if  they  shall  think  it  convenient  and  necessary,  at  any 
public  town  meeting  for  that  purpose  met  and  assembled,  of  which  timely  notice 
shall  be  given  in  the  usual  manner,  to  build,  purchase,  or  hire  any  house  or  houses 
in  such  township,  and  also  to  purchase  necessary  materials  for  that  purpose,  out  of 
the  money  provided  or  to  be  provided  for  the  relief  of  the  poor,  and  there  to  keep, 
maintain  and  employ  all  and  every  such  poor  person  and  persons,  and  to  take  the 
benefit  of  the  work,  labor,  and  service  of  any  such  poor  person  or  persons  who 
shall  be  kept  and  maintained  in  any  such  house  or  houses,  for  the  better  main- 
tenance and  relief  of  such  poor  person  or  persons  who  shall  be  there  kept  and 
maintained  ;  and  in  case  any  poor  person  or  persons,  claiming  relief  of  any  town- 
ship within  this  state,  where  such  house  or  houses  shall  be  so  built,  purchased  or 
hired,  shall  refuse  to  be  lodged,  kept  to  work  and  maintained  in  such  house  or 
houses,  such  poor  person  or  persons  so  refusing,  shall  be  put  out  of  the  book  where 
the  names  of  the  poor  are  ordered  to  be  registered,  by  virtue  of  this  act,  and  shall 
not  be  entitled  to  ask  or  receive  any  relief  from  the  overseer  or  overseers  of  any 
such  township.     And  where  any  township  may  be  too  small  to  build,  purchase, 
or  hire  such  house  or  houses  as  aforesaid,  it  shall  and  may  be  lawful  for  two  or 
more  of  them,  with  the  consent  and  approbation  of  the  major  part  of  the  inhabit- 
ants, householders  of  each  respective  place,  at  a  public  town  meeting,  for  that 
purpose  met  and  assembled,  of  which  timely  notice  shall  be  given  in  the  usual 
manner,  to  join  together  and  unite  in  building,  purchasing,  or  hiring  such  house 
or  houses,  for  the  lodging,  keeping,  and  maintaining  of  the  poor  of  such  places  so 
joining  together  and  uniting,  and  there  to  keep,  maintain,  and  employ  the  poor 
of  such  united  places  as  aforesaid,  and  to  take  and  have  the  benefit  of  the  work, 
labor,  or  service  of  any  poor  there  kept  and  maintained,  for  the  better  mainte- 
nance and  relief  of  the  poor  there  kept,  maintained,  and  employed.    And  in  case 
any  poor  person  or  persons,  claiming  relief  of  any  such  united  places  as  aforesaid, 
shall  refuse  to  be  lodged,  kept  to  work,  or  maintained  in  the  house  or  houses 
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built,  purchased,  or  hired  for  such  united  places  as  aforesaid,  such  poor  person 
or  persons,  so  refusing,  shall  be  put  out  of  the  book  where  the  names  of  the  poor 
are  ordered  to  be  registered  by  virtue  of  this  act,  and  shall  not  be  entitled  to  ask 
or  receive  any  relief  from  the  overseer  or  overseers  of  any  such  township,  and  it 
shall  and  may  be  lawful  for  the  overseers  of  the  poor  of  any  township,  with  the 
consent  and  approbation  of  the  major  part  of  the  inhabitants,  householders  of 
such  place  or  places  where  such  house  or  houses  shall  be  built,  purchased,  or 
hired  for  the  purposes  aforesaid,  at  a  public  town  meeting  for  that  purpose  met 
and  assembled,  of  which  timely  notice  shall  be  given  in  the  usual  manner,  to  con- 
tract with  the  overseers  of  the  poor  of  any  other  place  for  the  lodging,  maintain- 
ing, and  employing  of  any  poor  person  or  persons,  to  such  other  place  belonging, 
as  to  them  shall  seem  meet ;  and  in  case  any  such  poor  person  or  persons, 
belonging  to  any  other  township  in  this  state,  shall  refuse  to  be  lodged,  main- 
tained, and  employed  in  such  house  or  houses  so  contracted  for  as  aforesaid,  such 
poor  person  or  persons  so  refusing  shall  be  put  out  of  the  book  where  the  names  of 
the  poor  are  ordered  to  be  registered  by  virtue  of  this  act,  and  shall  not  be 
entitled  to  ask  or  receive  any  relief  from  the  overseer  or  overseers  of  any  such 
township. 

16.  Provided  always,  that  no  person  or  persons,  his,  her,  or  their  child  or 
children,  shall  acquire  or  gain  a  settlement  in  the  township  to  which  he,  she,  or 
they  shall  or  may  be  so  removed  by  virtue  of  this  act,  but  his,  her,  or  their 
settlement  *shall  be  and  remain  in  the  same  place  where  it  was  before  such  rH<  A1 0 
removal,  any  thing  in  this  act  to  the  contrary  notwithstanding.  L 

17.  Repealed.     (See  36,  37.) 

18.  If  any  person  or  persons,  removed  as  aforesaid,  shall  return  to  the  place 
from  whence  he,  she,  or  they  were  so  removed,  with  intent  to  remain  there,  and 
shall  not  depart  such  place  within  twenty-four  hours  after  notice  to  him,  her,  or 
them  given  to  that  purpose  by  any  one  overseer  of  the  poor  of  such  place,  in  that 
case  it  shall  and  may  be  lawful  for  such  overseer  to  make  complaint  to  some 
magistrate  of  the  county  or  township  where  such  persons  do  return,  who  is  hereby 
required  either  to  send  such  person  away  again,  or  to  commit  him  or  her  to  close 
confinement,  to  be  fed  at  the  expense  of  the  township  on  bread  and  water  only, 
for  such  time  as  the  said  magistrate  shall  think  proper,  and  then  to  send  him, 
her,  or  them  back  again  to  the  place  whither  he,  she,  or  they  were  first  ordered 
and  removed  to  in  manner  aforesaid,  and  so  as  often  as  the  case  shall  happen ; 
and  if  any  constable  shall  refuse  to  perform  the  service  herein  directed,  he  shall 
forfeit  and  pay  the  sum  of  five  dollars  to  the  use  of  the  poor  of  such  place ;  and, 
on  refusal  to  pay  the  same,  such  magistrate  shall  issue  execution  against  him  for 
the  penalty  and  costs,  as  in  other  cases  is  provided  and  directed :  Provided 
ahcays,  that  if  any  person  or  persons  complained  against  as  aforesaid,  shall 
enter  into  bond  with  two  good  and  sufficient  sureties  in  the  sura  of  one  hundred 
and  fifty  dollars,  with  condition  to  indemnify  and  save  harmless  'the  township 
from  all  charges  and  expenses,  to  which  the  same  may  be  liable  by  such  person 
or  persons  being  resident  there,  then  in  such  case,  he,  she,  or  they  shall  not  be 
removed  as  hereinbefore  is  directed,  any  thing  in  this  act  to  the  contrary  thereof, 
in  any  wise  notwithstanding ;  which  bond  shall  be  taken  before  a  magistrate, 
who  shall  deliver  the  same  to  one  of  the  overseers  of  the  poor  of  the  place  so 
intended  to  be  kept  harmless,  and  he  shall  safely  keep  the  said  bond,  and  deliver 
it  to  his  next  successor.     (See  39.) 

19.  If  any  person  be  removed  by  virtue  of  this  act  from  one  township  to 
another  within  this  state,  by  warrant  under  the  hands  and  seals  of  two  justices 
of  the  peace,  as  above,  the  overseer  or  overseers  of  the  poor  of  that  place  to 
which  such  poor  person  shall  be  so  removed  as  aforesaid,  are  hereby  required  to 
receive  the  said  person ;  and  if  he  or  they  shall  refuse  so  to  do,  such  overseer  or 
overseers  so  refusing  or  neglecting,  upon  proof  thereof  by  one  credible  witness, 
upon  oath  or  affirmation  before  any  justice  of  the  peace  of  the  county  or  town- 
ship in  which  the  place  is  situated  whereto  such  person  shall  be  so  removed, 
shall  forfeit  and  pay  for  each  offence,  the  sum  of  fifteen  dollars,  to  the  use  of  the 
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poor  of  the  place  from  which  the  said  person  was  removed,  to  be  levied  by  distress 
and  sale  in  the  usual  manner,  of  such  offender  or  offenders'  goods  and  chattels, 
by  warrant  under  the  hand  and  seal  of  the  said  justice,  directed  to  the  constable 
of  the  place  where  such  offender  or  offenders  do  dwell. 

20.  All  and  every  such  person  or  persons,  who  shall  think  him  or  themselves 
aggrieved  by  any  such  warrant  of  removal  granted  by  two  justices  of  the  peace, 
or  by  such  removal  of  any  poor  person  as  aforesaid,  may  appeal  to  the  next 
general  quarter  sessions  of  the  peace  of  the  county,  city,  or  borough  wherein 
such  removal  shall  happen,  and  the  poor  person  be  removed  from;  and  that  no 
judge  who  shall  reside  in  any  city,  town  corporate,  township,  or  precinct  where 
the  dispute  or  debate  shall  happen,  shall  sit  in  court  upon  any  such  appeal ;  and 
no  appeal  as  aforesaid  shall  be  proceeded  upon  in  such  court  of  quarter  sessions, 
unless  reasonable  notice  be  given  in  writing  by  the  overseer  or  overseers  of  the 
poor  who  shall  make  such  appeal  to  the  overseer  or  overseers  of  the  poor  of 
such  place  from  which  the  poor  person  shall  be  removed,  the  reasonableness  of 
which  notice  shall  be  determined  by  the  quarter  sessions  to  which  the  appeal  is 
made;  and  if  it  shall  appear  to  them  that  reasonable  time  of  notice  was  not 
given,  then  they  shall  adjourn  the  said  appeal  to  the  next  quarter  sessions,  and 
then  and  there  hear  and  determine  the  same :  Provided  ahoays,  that  in  case 
any  appeal  as  aforesaid,  shall  be  offered  to  the  second  court  of  quarter  sessions 
after  such  judgment  or  removal  as  aforesaid,  and  the  said  court  shall  be  satisfied 
with  the  reasons  given  for  every  such  delay,  that  then  it  shall  and  may  be  lawful 
XP-.  o-i  for  the  said  court  to  hear  and  *determine  such  appeal  in  the  same  manner 

J  as  if  the  same  had  been  made  to  the  next  court  of  quarter  sessions  as 
above,  any  thing  in  this  act  to  the  contrary  thereof  notwithstanding. 

21.  Upon  all  appeals  to  be  made  to  the  court  of  general  quarter  sessions  of 
the  peace  to  be  holden  for  any  county,  city,  or  borough  within  this  state,  against 
judgments  or  orders  given  or  made  by  any  justices  of  the  peace  for  the  removal 
of  any  pauper  or  paupers,  such  courts  shall  cause  any  defect  or  defects  of  form 
that  shall  be  found  in  any  such  original  judgments  or  orders  to  be  rectified  and 
amended,  without  any  costs  and  charge  to  the  party  concerned ;  and,  after  such 
amendment  made,  to  proceed  to  hear  and  determine  the  same  in  the  usual 
manner,  and  to  make  such  determination  thereon  as  by  law  they  ought  to  have 
done  in  case  there  had  not  been  such  defect  or  want  of  form  in  the  original  pro- 
ceedings ;  and  in  case  the  said  courts  of  quarter  sessions  shall  not  rectify  and 
amend  such  original  judgments  or  orders,  and  the  same  judgments  or  orders 
shall  be  removed  into  the  supreme  court,  such  supreme  court  shall  and  may  have 
equal  authority,  and  are  hereby  enjoined  to  amend  any  such  original  orders  or 
judgments,  any  law,  usage  or  custom  to  the  contrary  notwithstanding. 

22.  If  the  court  of  quarter  sessions,  upon  an  appeal  before  them  had,  con- 
cerning the  settlement  of  any  poor  person  or  persons,  determine  in  favor  of  the 
appellant  or  appellants,  that  such  poor  person  or  persons  was  or  were  unduly 
removed,  that  then  the  said  court  shall  at  the  same  session  thereof,  order  and 
award  to  such  appellant  or  appellants  so  much  money  as  shall  appear  to  the 
said  court  to  have  been  reasonably  paid  and  expended  by  the  township  on  whose 
behalf  such  appeal  was  made,  for  or  towards  the  relief  of  such  poor  person  or 
persons,  between  the  time  of  such  undue  removal  and  the  determination  of  such 
appeal ;  and  upon  any  appeal  to  be  had  for  and  concerning  the  settlement  of 
any  poor  persons,  or  upon  any  proof  there  to  be  made  of  notice  of  any  such 
appeal  given  by  the  overseer  or  overseers  of  the  one  place,  to  the  overseer  or 
overseers  of  the  other,  though  they  did  not  afterwards  prosecute  such  appeal, 
the  said  quarter  sessions  shall  award  and  order  to  the  party  for  whom  and  in 
whose  behalf  such  appeal  shall  be  determined,  or  to  whom  such  notice  did 
appear  to  have  been  given  as  aforesaid,  such  costs  and  charges  in  the  law  as  by 
the  court,  in  their  discretion,  shall  be  thought  most  reasonable  and  just,  to  be 
paid  by  the  overseer  or  overseers  of  the  poor  against  whom  such  appeal  shall 
be  determined,  or  who  gave  notice  of  such  appeal  as  aforesaid,  and  did  not 
prosecute  the  same. 
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23.  All  such  sum  and  suras  of  money  which  shall  be  awarded  and  ordered  to 
be  paid  by  the  said  quarter  sessions,  in  the  case  and  cases  aforementioned,  shall 
and  may  be  sued  for  and  recovered  with  costs  of  suit,  by  action  of  debt,  in  any 
court  of  record  of  any  county  or  township  in  this  state,  where  the  person  or 
persons  shall  reside,  against  whom  such  determination  shall  be  given  as  afore- 
said ;  and  a  true  copy  of  such  award  and  order  of  such  quarter  sessions,  signed 
and  sealed  by  the  clerk  of  the  court,  when  produced,  shall  be  sufficient  evidence 
for  the  recovery  of  such  sum  or  sums  of  money  so  awarded  and  ordered  as 
aforesaid. 

24.  If  any  person  or  persons  have,  by  virtue  of  any  former  act  or  acts  of  this 
state,  gained  a  settlement  in  any  township  of  this  state,  such  settlement  shall 
not  be  altered  by  any  thing  herein  contained. 

25.  The  president  of  the  board  of  trustees  of  every  poor-house  now  estab- 
lished, or  that  may  hereafter  be  established  in  any  county  of  this  state,  by  and 
with  the  consent  of  a  majority  of  the  board  of  trustees,  or  where  no  trustees 
are  or  shall  be  appointed,  the  director  of  the  board  of  chosen  freeholders,  by 
and  with  the  consent  of  a  majority  of  the  board  of  chosen  freeholders,  be  and 
he  hereby  is  authorized  and  empowered,  and  it  shall  be  his  duty  to  bind  out  the 
poor  children  who  now  are  or  may  hereafter  become  chargeable  upon  such 
county,  in  the  same  manner  and  under  the  same  conditions  which  justices  of  the 
peace  and  overseers  of  the  poor  are  authorized  to  bind  out  poor  children  by  this 
act ;  and  the  said  president  of  the  board  of  trustees,  or  director  of  the  board  of 
chosen  freeholders  for  the  time  being,  who  shall  bind  out  any  such  poor  child  or 
children,  as  the  case  may  be,  are  hereby  appointed  guardian  of  all  and  every 
child  or  children  bound  *out  by  the  said  president  or  director,  in  the  r^„,  . 
same  manner  and  with  the  like  powers  and  authority,  and  under  the  same  L 
obligations  of  duty,  as  the  justices  and  overseers  of  the  poor  are  by  the  same 
act  invested  with  and  directed  to  perform. 

26.  The  father  and  grandfather,  mother  and  grandmother,  and  the  children 
and  grandchildren,  severally  and  respectively  (of  every  poor,  old,  blind,  lame 
and  impotent  person,  or  other  poor  person  not  able  to  work),  being  of  sufficient 
ability,  shall,  at  his,  her  or  their  charges  and  expense,  relieve  and  maintain  every 
such  poor  person  as  aforesaid,  in  such  manner  as  the  court  of  quarter  sessions 
shall  order  and  direct,  under  the  penalty  of  forfeiting  and  paying  for  each  and 
every  person  so  ordered  to  be  relieved,  for  every  week  they  shall  neglect  or 
refuse  so  to  maintain  and  relieve  such  poor  person  or  persons,  any  sum  that  the 
said  court  may  direct,  not  exceeding  two  dollars  and  fifty  cents  per  week 

27.  On  application  for  relief  being  made  to  any  overseer  or  overseers  of  the 
poor  of  any  township,  by  or  for  any  poor  person  or  persons  within  such  town- 
ship, the  said  overseer  or  overseers  shall  thereupon  convene  two  justices  of  the 
peace  of  the  county  in  which  such  relief  is  required,  who  are  hereby  required 
and  empowered  to  issue  their  warrant  to  a  constable,  commanding  him  to  bring 
such  poor  person  or  persous  before  them  at  such  time  and  place  as  they  shall 
appoint ;  and  the  said  justices  shall  thereupon  proceed  to  examine  every  such 
poor  person  or  persons  upon  oath  or  affirmation,  relating  to  his  or  her  last  place 
of  legal  settlement ;  and  the  said  overseer  or  overseers  are  hereby  authorized  and 
required  to  take  out,  in  the  name  of  said  two  justices,  and  serve  process  of  sub- 
poena, when  necessary,  to  bring  before  the  said  justices  any  person  or  persons  to 
give  evidence  respecting  such  settlement ;  and  the  said  justices,  after  examina- 
tion of  such  poor  persons  and  witnesses,  if  any  there  be,  shall  adjudge  and  de- 
termine the  legal  settlement  of  such  poor  person,  and  if  the  same  be  within  the 
county  where  the  application  for  relief  is  made,  and  they  believe  that  public 
relief  is  necessary,  they  shall  make  out  an  order  of  removal,  commanding  the 
said  overseer  or  overseers  to  remove  the  said  poor  person  or  persons  to  the  poor- 
house  of  the  county  (where  poor-houses  are  erected),  or  if  there  shall  be  none, 
then  to  the  place  of  his  last  legal  settlement ;  and  also  to  deliver  the  said  over- 
seer or  overseers  the  said  order  of  removal,  together  with  a  copy  of  the  evidence 
on  which  the  adjudication  was  founded,  which  order  and  copy  of  evidence  the 
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said  overseer  shall  take  and  deliver,  with  the  said  poor  person  or  persons,  to  the 
steward  of  the  said  poor-honse,  or  to  the  overseer  or  overseers  of  the  township 
to  which  he  shall  be  removed,  as  the  case  may  be  ;  and  the  expense  of  said  ex- 
amination and  removal  shall  be  paid  by  the  overseer  or  overseers  of  the  town- 
ship where  the  application  for  relief  is  made  :  But  provided,  it  shall  appear  on 
the  examination  had  as  aforesaid,  that  the  legal  settlement  of  such  poor  person 
or  persons  is  not  in  the  said  county  where  the  application  for  relief  is  made,  in 
that  case  the  said  justices  shall  make  out  an  order  of  removal  or  warrant  to  a 
constable,  thereby  commanding  the  removal  of  such  poor  person  or  persons  to 
their  place  of  settlement,  according  to  the  seventeenth  section  of  this  act,  and 
transmit,  with  the  said  poor  person  or  persons,  a  copy  of  the  evidence  on  which 
the  adjudication  was  made ;  and  without  such  copy  of  evidence  such  removal 
shall  not  be  deemed  legal. 

28.  In  all  cases  where  any  fines  or  forfeitures  are  created  by  law,  and  made 
payable  to  the  overseer  or  overseers  of  the  poor  of  a  township,  for  the  use  or 
support  of  the  poor,  and  in  all  cases  of  an  estate  or  estates  that  may  hereafter 
escheat  to  the  use  of  the  poor  of  a  township,  and  made  payable  to  the  overseer 
or  overseers  of  the  poor  (in  such  counties  where  the  poor  are  kept  in  county 
poor-houses),  it  shall  be  the  duty  of  every  overseer  or  overseers  receiving  any 
such  moneys,  to  pay  over  the  same  to  the  trustees  of  such  poor-house,  and 
therewith  render  a  statement  certifying  on  what  account  such  moneys  have  been 
by  him  or  them  received,  a  copy  of  which  statement  shall  also  be  transmitted 
to  one  of  the  trustees  of  said  poor-house,  which  payment  and  account  aforesaid 
shall  be  rendered  and  made  yearly  and  every  year,  on  or  before  the  first  day  of 
March. 

29.  The  male  and  female  children  of  slaves,  born  after  the  fourth  day  of  July, 
eighteen  hundred  and  four,  who  have  not  been  bound  out  to  service  by  trustees 
*fii^l  *or  overseers  °f  tne  poor,  according  to  law,  shall,  after  the  males  arrive 

J  to  the  age  of  twenty-five,  and  the  females  to  twenty-one  years,  be  deemed 
settled  in  the  township  or  place  in  which  they  were  born  :  Provided,  that 
nothing  herein  contained  shall  prevent  any  such  male  or  female  children  of 
slaves,  born  after  the  said  fourth  day  of  July,  eighteen  hundred  and  four,  from 
gaining  a  legal  settlement  in  their  own  right,  in  any  other  township  or  place  in 
such  manner  as  white  persons  might  gain  the  same  by  virtue  of  the  laws  of  this 
state  :  And  provided  aho,  that  any  such  male  or  female  children  of  slaves  shall 
obtain  a  legal  settlement  in  the  township  in  which  such  servant  shall  first  serve, 
with  his  or  her  master  or  mistress,  for  the  space  of  seven  years,  and  if  after- 
wards such  servant  shall  duly  serve  in  any  other  place  for  the  space  of  seven 
full  vears,  such  servant  shall  obtain  a  legal  settlement  in  the  township  where 
such  service  was  last  performed,  either  with  his  or  her  first  master  or  mistress, 
or  with  any  other  master  or  mistress,  by  virtue  of  a  legal  transfer  of  such 
servant. 

30.  All  children  of  slaves,  born  free,  and  who  have  been  or  shall  be  bound 
out  to  service  by  trustees  or  overseers  of  the  poor,  according  to  law,  shall  obtain 
a  settlement  under  any  such  binding,  in  the  same  manner  that  other  persons 
bound  by  indenture  would  obtain  the  same,  under  the  first  section  of  this  act. 

31.  The  children  of  slaves,  born  free,  and  their  issue  shall  be  deemed  capable 
of  gaining  settlements  under  the  laws  of  this  state,  in  like  manner  as  other  per- 
sons ;  and  on  application  for  the  relief  or  removal  of  slaves,  or  free  negroes,  or 
persons  of  color,  the  proceedings  shall  be  the  same  as  in  cases  of  other  persons 
who  may  be  chargeable  or  likely  to  become  chargeable. 

32.  In  all  cases  wherein  any  ship  or  vessel  shall  arrive  within  any  port  or 
harbor  in  this  state,  having  on  board  passengers  coming  from  any  foreign  port 
or  place,  it  shall  and  may  be  lawful  for  the  overseer  or  overseers  of  the  poor  of 
the  township  at  which  the  said  ship  or  vessel  may  arrive,  or  any  justice  of  the 
peace,  to  require  of  the  master  and  commander  of  such  ship  or  vessel  a  bond, 
with  approved  security,  to  the  inhabitants  of  such  township,  in  a  sum  not  ex- 
ceeding two  hundred  dollars,  conditioned  for  the  maintenance  and  support  of 
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any  passenger  on  board  such  ship  or  vessel  as  aforesaid,  who  may  be  sick,  infirm, 
or  otherwise  incapable,  in  the  opinion  of  said  overseer  or  overseers,  or  of  such 
justice,  of  providing  fur  his  or  her  own  support. 

33.  If  the  master  or  commander  of  any  ship  or  vessel,  arriving  as  aforesaid, 
shall  land  or  suffer  to  be  landed  from  on  board  his  said  ship  or  vessel,  any  pas- 
senger  who  may  be  sick,  infirm,  or  otherwise  incapable  of  providing  for  his  or 
her  own  support,  except  by  license  or  permit  from  the  overseer  or  overseers  of 
the  poor,  without  having  first  entered  into  bond  as  aforesaid,  such  master  or 
commander  shall  forfeit  and  pay,  for  each  offence,  the  sum  of  one  hundred  dol- 
lars, to  be  sued  for  and  recovered  by  the  overseer  or  overseers  of  the  poor  of  the 
township,  for  the  use  of  the  same,  in  an  action  of  debt,  with  costs  of  suit,  before 
any  justice  of  the  peace  of  said  township,  or  in  any  other  court  having  cognizance 
thereof. 

34.  The  term  township,  made  use  of  in  this  act,  shall  be  understood  to  com- 
prehend city,  town  corporate,  borough,  precinct,  and  ward. 

35.  The  provisions  of  this  act,  so  far  as  they  contravene  the  provisions  of  the 
act  for  the  better  relief  and  employment  of  the  poor  of  the  county  of  Salem, 
shall  not  extend  to  or  be  in  force  in  the  said  county. 

Supplement.     Approved  March  19,  1852.     (Pam.  253.) 

36.  Sec.  1.  The  seventeenth  section  of  the  act  entitled  "An  act  for  the  set- 
tlement and  relief  of  the  poor,"  approved  April  tenth,  A.D.  eighteen  hundred 
and  forty-six,  be  repealed,  and  that  the  second  section  of  this  act,  which  is  sub- 
stituted in  lieu  thereof,  and  said  act,  to  which  this  is  a  supplement,  be  construed 
and  considered  as  if  the  same  had  been  incorporated  into  said  act,  as  the  seven- 
teenth section  thereof. 

37.  Sec.  2.  If  any  overseer  or  overseers  of  the  poor  of  any  city,  town  cor- 
porate, or  township,  within  this  state,  shall  have  reason  to  believe  that  any  per- 
son or  persons  within  such  township,  city,  or  town  corporate,  who  have  not 
obtained  a  legal  *settlement  therein,  according  to  the  directions,  true  r^/.iR 
intent,  and  meaning  of  this  act,  is  chargeable,  or  likely  to  become  charge-  '- 
able  thereto,  such  overseer  or  overseers  may  apply  to  any  two  justices  of  the 
peace  of  that  county,  and  inform  them  thereof,  who  are  hereby  empowered  to 
issue  their  warrant  to  a  constable,  thereby  commanding  him  to  bring  such  per- 
son or  persons  before  them,  at  such  time  and  place  as  they  shall  in  their  warrant 
appoint,  and  shall  examine  said  person  or  persons,  when  brought  before  them, 
upon  oath  or  affirmation  relating  to  his,  her,  or  their  last  place  or  places  of  legal 
settlement,  and  thereby,  finding  the  information  given  to  them  to  be  true,  they 
shall  issue  their  warrant  to  a  constable,  commanding  him  to  convey  such  person 
or  persons  to  the  place  of  his,  her,  or  their  legal  settlement,  and  to  deliver  him, 
her,  or  them  to  the  overseer  of  the  poor  thereof,  for  which  services  the  constable 
shall  be  paid,  by  said  overseer  or  overseers  applying  to  said  justice,  so  much 
money  as  said  justices  shall  determine  that  he  reasonably  deserves ;  and  the  ex- 
penses of  said  examination  and  removal  shall  be  paid  by  the  overseer  or  over- 
seers of  the  poor  of  the  township  in  which  application  for  relief  is  made;  and  if 
such  justices  shall  find  that  such  person  or  persons  have  no  legal  settlement 
within  this  state,  they  shall  proceed  to  inquire,  in  manner  aforesaid,  if  he,  she, 
or  they  shall  have  resided  for  six  months  continuously,  in  any  city,  town  cor- 
porate, or  township  within  this  state,  and  shall  by  warrant,  to  be  issued  and 
executed  in  manner  above  directed,  remove  such  person  or  persons  to  such  city, 
town  corporate,  or  township  where  they  adjudge  that  such  person  or  persons 
shall  have  last  resided  for  six  months  continuously,  to  be  delivered  to  the  over- 
seer of  the  poor  thereof,  there  to  be  provided  for  according  to  law.  (See  38, 
42,  43,  44.) 

A  further  Supplement.     Approved  March  10,  1853.     (Pam.  374.) 

38.  Sec.  1.  It  shall  and  may  be  lawful  for  the  justices  mentioned  in  the 
second  section  of  the  act  entitled  "A  supplement  to  the  act  for  the  settlement 
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and  relief  of  the  poor,"  approved  April  the  tenth,  A.D.  eighteen  hundred  and 
forty-six,  which  supplement  was  approved  March  nineteenth,  A.D.  eighteen 
hundred  and  fifty-two,  to  direct  the  warrant  of  removal,  mentioned  in  said  second 
section  of  said  supplement,  to  the  overseer  or  overseers  of  the  poor  to  them  ap- 
plying, according  to  the  provisions  of  said  section,  or  to  a  constable,  and  that 
such  warrant,  when  so  directed,  may  be  executed  by  such  overseer  or  overseers, 
as  well  as  a  constable. 

39.  Sec.  2.  When  any  person  having  a  legal  settlement  in  this  state  shall  be- 
come chargeable  to  any  township,  city  or  town  coi'porate  in  this  state,  and  shall 
be  removed  to  his  or  her  place  of  settlement  by  an  order  of  two  justices,  and 
shall  thereafter  return  to  the  township,  city  or  town  corporate,  from  whence  so 
removed  as  aforesaid,  and  shall  there  again  become  chargeable,  it  shall  be  the 
duty  of  the  overseer  of  the  poor  of  the  township,  city  or  town  corporate  where 
the  legal  settlement  of  such  pauper  has  been  so  fixed  as  aforesaid,  on  being 
notified,  by  mail,  by  the  overseer  of  the  poor  of  the  township,  city  or  town  cor- 
porate where  such  pauper  has  again  become  chargeable,  to  take  back  said  pauper, 
on  the  original  order,  to  the  place  of  his  or  her  legal  settlement,  fixed  as  afore- 
said, and  to  refund  to  the  said  township,  city  or  town  corporate,  where  the  said 
pauper  has  become  chargeable  as  aforesaid,  any  money  that  may  have  been 
expended  in  the  support  of  such  pauper. 

40.  Sec.  3.  When  any  poor  colored  servant  has  a  right  to  support  from  any 
person,  or  from  the  estate  of  any  person  deceased,  and  shall  become  chargeable, 
in  any  township,  city  or  town  corporate,  such  poor  colored  servant  may  be  re- 
moved in  the  same  manner  as  other  paupers  are  removed,  to  the  township,  city 
or  town  corporate  where  the  said  servant  last  served  with  the  said  person  liable 
for  his  or  her  support  as  aforesaid,  which  said  last  mentioned  township,  city  or 
town  corporate  shall  be  deemed  and  taken  as  the  place  of  legal  settlement  of 
said  poor  servant:  Provided,  that  nothing  herein  contained  shall  be  deemed  to 
exonerate  any  such  person  or  estate  from  liability  to  support  such  poor  colored 
servant,  but  the  township,  city  or  town  corporate  to  which  such  servant  is 
removed,  shall  and  may  recover  from  such  person  or  estate  all  charges  for  the 
support  of  such  colored  servant. 

^p,--!       *41.   Sec.  4.  Anything  in  the  eighteenth  section  of  the   poor  law, 
-■  repugnant  to  or  conflicting  with  the  second  section  of  this  act,  be  and 
the  same  is  hereby  repealed. 

A  further  Supplement.     Approved  March  3,  18-37.     (Pam.  72.) 

42.  Upon  the  examination  pursuant  to  the  second  section  of  the  supplement 
to  the  said  act,  which  was  approved  March  nineteenth,  eighteen  hundred  and 
fifty-two,  of  any  person  or  persons  chargeable,  or  likely  to  become  chargeable  to 
any  city,  town  corporate,  or  township  within  this  state,  who  have  not  obtained 
a  legal  settlement  therein,  it  shall  and  may  be  lawful  for  the  said  overseer  or 
overseers  of  the  poor  to  take  out,  in  the  names  of  the  said  justices  of  the  peace, 
or  either  of  them,  and  to  serve  process  of  subpoena  for  the  purpose  of  bringing 
before  the  said  justices  any  person  or  persons  to  give  evidence  in  regard  to 
the  legal  settlement  of  the  person  or  persons  chargeable,  or  likely  to  become 
chargeable  as  aforesaid,  and  in  regard  to  the  city,  town  corporate  or  town- 
ship within  this  state,  where  he,  she  or  they  shall  have  last  resided  for  six 
months  continuously ;  and  in  case  any  warrant  of  removal  be  made,  it  shall 
be  accompanied  by  a  copy  of  the  said  evidence. 

A  further  Supplement.     Approved  February  25,  1858.     (Tarn.  121.) 

43.  Sec.  1.  So  much  of  the  second  section  of  the  act  entitled  "A  supple- 
ment to  the  act  entitled  'An  act  for  the  settlement  and  relief  of  the  poor,'" 
approved  April  tenth,  Anno  Domini  eighteen  hundred  and  forty-six,  as  provides 
that  if  the  justices  therein  named  shall  find  that  the  person  or  persons  therein 
named,  in  respect  to  whose  place  of  settlement  said  justices  are  thereby  directed 
to  examine,  have  no  legal  settlement  within  this  state,  they  shall  proceed  to 
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inquire  in  manner  therein  aforesaid,  if  he,  she,  or  they  shall  have  resided  for  six 
months  continuously  in  any  city,  town  corporate,  or  township  within  this  state, 
and  shall,  by  warrant,  remove  such  person  or  persons  to  such  city,  town  corpo- 
rate, or  township  where  they  shall  adjudge  that  such  person  or  persons  shall 
have  last  resided  for  six  months,  continuously,  be  and  the  same  is  hereby 
repealed.     (See  37.) 

44.  Sec.  2.  If  said  justices  shall  find  that  such  person  or  persons  have  no 
legal  settlement  within  this  state,  they  shall  proceed  to  inquire  in  manner  afore- 
said, if  he,  she,  or  they  shall  have  resided  for  twelve  months,  continuously,  in 
any  city,  town  corporate,  or  township  within  this  state,  and  shall,  by  warrant, 
to  be  issued  and  executed  in  manner  above  directed,  remove  such  person  or  per- 
sons to  such  city,  town  corporate,  or  township  where  they  adjudge  that  such 
person  or  persons  shall  have  last  resided  for  twelve  months,  continuously,  to 
be  delivered  to  the  overseer  of  the  poor  thereof,  there  to  be  provided  for  accord- 
ing to  law. 

A  Supplement.     Approved  February  28,  1860.     (Pam.  1G7.) 

"Whereas,  certain  townships  in  this  state  have  poor-houses  located  without  their 
limits  and  within  the  limits  of  neighboring  townships,  and  in  accordance  with 
the  laws  of  this  state,  all  legitimate  children  born  therein,  of  parents  who 
have  no  legal  settlement  in  this  state,  gain  a  legal  settlement  in  the  town- 
ship where  such  poor-houses  are  located  ;  therefore, 

45.  Sec.  1.  No  person  born  of  parents  who  have  no  legal  settlement  in  this 
state,  shall  gain  a  legal  settlement  in  any  county,  township,  city  or  borough  in 
this  state  by  reason  of  snch  birth  ;  but  that  the  legal  settlement  of  such  persons 
shall  be  as  though  they  had  been  born  within  the  limits  of  the  township  from 
which  their  parents  were  legally  entitled  to  relief. 

2.  Any  part  of  the  act,  or  the  supplements  thereto,  to  which  this  is  a  supple- 
ment, inconsistent  with  the  provisions  of  this  act,  be  and  are  hereby  repealed. 
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*An  Act  to  authorize  the  sale  of  the  real  estate  of  persons  who  may  become  paupers. 
Passed  February  21,  1838.     (R.  S.  900.) 

46.  Sec.  1.  It  shall  and  may  be  lawful  for  the  boards  of  chosen  freeholders 
in  the  several  counties  of  this  state  to  sell,  lease,  or  otherwise  dispose  of,  any 
estate,  real  or  personal,  whereof  any  person  who  has  been,  or  may  hereafter 
become  chargeable  as  a  pauper,  may  be  seized,  possessed  of,  or  in  any  wise 
entitled  to,  and  to  appropriate  so  much  of  the  proceeds  thereof,  as  shall  be 
necessary  to  defray  the  expenses  of  said  paupers  whilst  chargeable  to  any 
county  or  township  in  this  state  :  Provided,  that  no  sale  or  lease  of  any  estate, 
real,  personal  or  mixed,  of  any  person  who  has  been,  or  may  hereafter  become 
chargeable  as  a  pauper,  to  any  city  or  township  of  this  state,  and  shall  be  main- 
tained by  such  city  or  township,  shall  be  made  by  any  board  of  chosen  free- 
holders, unless  the  proper  corporate  authority  of  such  city  or  township  shall 
apply  to  such  board  for  such  purpose  :  And  provided,  that  this  act  shall  not 
apply  in  any  case  when  the  pauper  shall  have  paid  his  expenses  while  so  charge- 
able, nor  to  any  estate  acquired  by  such  pauper  after  he  shall  cease  to  be 
chargeable  as  aforesaid  :  And  provided,  that  no  real  estate  of  any  such  pauper 
shall  be  sold,  unless  such  pauper  shall  have  been  chargeable  to  such  county,  city 
or  township,  for  the  period  of  one  year  immediately  prior  to  such  sale. 

47.  Sec.  2.  All  real  estate  to  be  sold,  by  virtue  of  this  act,  shall  be  at  public 
vendue,  upon  two  months'  notice  in  a  newspaper  of  the  county  where  the  lands 
lie  or  the  property  is  situated,  provided  any  newspaper  be  published  therein, 
and  if  not,  in  some  newspaper  circulating  in  said  county,  and  by  advertisements 
set  up  in  five  of  the  most  public  places  of  said  county,  for  the  like  space  of 
time  ;  and  all  conveyances  therefor  shall  be  executed  by  the  director  of  the  board 
of  chosen  freeholders  for  the  time  being ;  and  the  circumstances  showing  the 
application  of  this  act,  shall  be  set  forth  at  large  in  the  deed ;  which  said  deed 
or  conveyance  shall  vest  in  the  purchaser  or  purchasers  as  good  and  perfect  an 
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estate  in  the  premises  so  conveyed  as  the  said  person  shall  be  seized  of  at  the 
time  any  such  person  became  a  pauper  and  chargeable. 

48.  Sec.  3.  It  shall  be  the  duty  of  said  boards  of  chosen  freeholders,  after 
paying  the  expenses  of  such  pauper,  and  the  expenses  of  such  sale,  to  pay  over 
*fi911  ^ne  *Da^ance  remaining  in  their  hands,  to  such  pauper,  his  executors,  ad- 

J  ministrators  or  assigns ;  and  until  the  same  shall  be  demanded,  the  said 
balance  shall  belong  to  the  said  counties  respectively. 

An  Act  to  prevent  the  importation  of  paupers  and  vagrants  into  the  counties  of  Burlington, 
Passaic,  Camden,  Gloucester,  and  Mercer.     Approved  March  28,  1852.     (Pam.  277.) 

49.  Sec.  1.  If  any  person  shall  bring  or  import  into  any  one  of  the  counties 
of  Burlington,  Passaic,  Camden,  Gloucester,  or  Mercer,  any  person  or  persons 
not  having  gained  a  legal  settlement  in  said  county,  and  who  is  or  are  likely  to 
become  chargeable  to  the  said  county,  such  bringer  or  importer,  on  complaint  of 
a  chosen  freeholder  or  overseer  of  the  poor  of  any  one  of  the  townships  of  said 
county,  to  any  two  justices  of  the  peace  thereof,  shall,  by  warrant,  under  their 
hands  and  seals,  directed  to  any  constable  of  the  said  county,  be  brought  before 
them  forthwith;  and  if,  on  due  proof,  it  shall  appear  to  the  satisfaction  of  the 
said  justices  that  the  said  complaint  is  true,  the  said  justices  shall  order  and  direct 
such  importer  or  bringer  to  remove  the  person  or  persons  so  brought  in  or  im- 
ported from  the  said  county,  or  to  give  bond,  with  approved  security,  to  the 
board  of  chosen  freeholders  of  the  said  county,  in  a  sum  not  exceeding  two  hun- 
dred dollars,  to  indemnify  the  said  county  against  the  charges  and  expenses 
which  the  said  county  may  incur  by  the  maintenance  or  removal  of  the  person  or 
persons  brought  in  or  imported  as  aforesaid. 

50.  Sec.  2.  On  failure  to  comply  with  the  said  order  or  direction  of  the  said 
justices,  or  to  give  bond  as  aforesaid,  the  said  bringer  or  importer  shall  forfeit 
and  pay,  for  each  person  brought  or  imported  as  aforesaid,  the  sum  of  one  hun- 
dred dollars,  to  be  sued  for  and  recovered,  for  the  use  of  the  said  county,  in  an 
action  of  debt,  with  costs  of  suit,  by  the  board  of  chosen  freeholders  aforesaid, 
before  any  justice  of  the  peace  of  the  said  county. 


NOTES. 

The  township  to  which  a  pauper  is  improperly  removed,  will  be  allowed,  as  part  of  the 
costs  and  expenses  taxed,  the  expense  of  maintaining  the  pauper  pending  the  controversy. 
Coxe  70. 

An  indented  servant  or  apprentice  gains  a  settlement,  only  by  an  actual  service  under  the 
indenture,  for  an  entire  year.     Coxe  289,  389. 

The  order  of  justices  or  sessions,  for  the  removal  of  an  apprentice,  a  chargeable  pauper, 
should  be  to  the  last  place  of  legal  settlement;  they  cannot  make  an  order  upon  the  master 
to  support  such  apprentice.     Coxe  389. 

The  birthplace  of  a  legitimate  child  is  prima  facie  the  place  of  its  settlement.  Penn.  289. 
But  the  settlement  of  a  female,  derived  from  her  parents,  is  merged  by  marriage  in  the  set- 
tlement of  her  husband.     3  Hal.  370. 

Before  the  sessions  can  legally  make  an  order  on  a  person  to  maintain  his  child  or  other 
poor  relation,  he  must  be  summoned,  or  have  notice  and  an  opportunity  to  be  heard.  Penn. 
410. 

The  overseers  may  bind  out  a  pauper  child  at  the  age  of  three  years,  and  may  bind  the 
child  in  another  township  or  county.  If  the  consent  of  the  two  justices  is  endorsed  on  one 
of  the  indentures,  it  is  sufficient.     Penn.  442. 

If  a  person,  without  fraud,  purchases  land  exceeding  in  value  fifty  pounds,  and  dwells 
thereon  more  than  a  year,  he  gains  a  settlement,  although  the  property  was  mortgaged  for 
the  purchase  money,  and  afterwards  sold  for  its  nonpayment.  Penn.  1038.  But  purchasing 
and  paying  for  the  land  is  not  enough,  he  must  dwell  on  it  for  a  year,  after  the  delivery  of 
the  deed.     3  Hal.  319. 

The  practice  of  selling  the  poor  is  alike  disgraceful  to  humanity  and  repugnant  to  the 
design  of  the  laws  for  their  support.  A  contract  to  maintain  the  poor  of  a  township  will 
require  the  maintenance  of  such  persons  only  as  are  duly  declared  paupers  by  the  order  of 
a  justice.     3  Hal.  166. 

A  service  for  one  year,  under  a  voidable  indenture  of  apprenticeship,  is  sufficient  to  gain 
a  settlement,  although  the  indenture  should  afterwards,  and  previous  to  the  completion  of 
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the  term  of  service  mentioned  therein,  be  avoided  by  the  apprentice.     3  Hal.  257.     But  a 
service  under  an  indenture  without  a  seal  will  not  gain  a  settlement.     1  Hal.  169. 

Overseers  of  t lie  poor  are  not  a  corporate  body  and  cannot  be  sued  as  such.  They  are 
the  agents  of  the  township,  in  the  name  of  which  actions  must  be  brought  Penn.  6,  76, 
136.  7  Hal.  124.  And  for  a  contract  properly  made  by  the  overseers  for  the  maintenance 
of  a  pauper,  the  inhabitants  of  the  township  are  liable  in  their  corporate  capacity,  and  not 
the  overseers.     1  Hal.  115,  and  see  Penn.  637. 

*Though  a  township  may  have  for  a  number  of  years  maintained  a  person  as  a  r*r9>7 
pauper,  it  will  not  thereby  be  estopped  from  denying  his  legal  settlement  to  be  in  *- 
said  township.     4  Hal.  59. 

An  order  tor  the  maintenance  of  a  pauper  must  be  made  on  the  application  of  the  over- 
seers of  the  poor.     Penn.  805. 

A  service  may  be  performed  by  an  apprentice,  by  the  consent  of  the  master,  with  another 
person,  so  as  to  gain  a  settlement.  A  formal  assignment  of  the  indenture  in  writing  is  not 
necessary.  1  Gr.  222.  But  the  service  must  be  under  the  indenture;  there  must  be  an 
assignment  expressed  or  implied.     2  Gr.  321. 

There  must  be  a  year's  service  under  the  indenture,  to  gain  a  settlement;  if  the  appren- 
tice runs  away  or  absents  himself,  the  settlement  is  not  gained.     1  Gr.  187. 

An  apprentice  gains  a  settlement  in  the  place  where  bis  master  resides,  though  the  mas- 
ter has  none.     2  Gr.  549. 

A  pass  warrant  (see  above  20)  is  not  binding  in  regard  to  the  place  of  legal  settlement  of 
the  vagrant.  If  the  overseers  do  not  admit  the  settlement  of  the  vagrant  to  be  in  their  town- 
ship, they  may  have  the  person  removed  in  due  form,  to  the  proper  place.     1  Gr.  289. 

In  the  case  of  a  sick  pauper  (see  above  8)  thetWmustbe  an  order  of  removal  to  the  town- 
ship in  which  the  pauper  had.  his  last  Jtgal  settlement,  that  being  ascertained  by  legal  proof 
and  judicially  determined;  and  the  overseers  to  be  affected  must  be  summoned,  or  have  rea-  , 
Bonable  notice  of  the  time  and  place  of  hearing.  Proof  must  be  made  of  the  notice  required 
and  the  services  rendered  and  sums  necessarily  expended  in  relieving  the  pauper.  The 
justices  are  not  to  render  judgment  and  issue  execution  against  the  overseer;  but  a  special 
warrant  setting  forth  the  whole  proceeding.     2  Gr.  518. 

A  child  remaining  with  his  father,  after  he  is  of  full  age,  may  gain  a  settlement  through 
the  father.     1  Harr.  119. 

An  appeal  in  an  apprentice  or  pauper  case,  is  in  the  nature  of  a  new  trial,  and  the  o?nis 
probandi  rests  on  the  party  obtaining  the  order.     2  Harr.  20. 

If  passengers  arrive  from  foreign  ports,  who  are  incapable  of  providing  for  themselves, 
and  the  overseer  of  the  poor  accepts  a  bond,  pursuant  to  section  32,  and  permits  the  pas- 
sengers to  land,  he  is  bound  to  provide  for  them,  and  may  bind  the  township,  by  his  rea- 
sonable contracts,  for  their  support  and  medical  attendance  ;  the  acts  of  such  overseer 
bind,  although  he  has  not  taken  the  oath  of  office.     4  Harr.  52. 

If  an  order  is  made  to  remove  a  pauper,  the  township  obtaining  it  is  bound  to  stand  by  it, 
if  appealed  from,  or  abandon  it  altogether.     4  Harr.  178. 

A  bastard  child's  settlement  is  that  of  its  mother,  when  it  is  born,  and  does  not  change 
with  hers.  The  value  of  the  estate  required  to  obtain  a  settlement  by  a  year's  residence 
thereon,  must  be  estimated  without  regard  to  incumbrances.     1  Zab.  27. 

A  justice's  order  for  relief  is  necessary  to  make  the  township,  or  board  of  freeholders,  — 
liable  for  the  contracts  of  the  overseer;  a  mere  order  of  removal  is  not  sufficient.     If  the 
overseer  makes  a  contract,  without  legal  authority  to  bind  the  principal,  he,  like  other 
agents,  is  liable  personally.     2  Zab.  343. 

The  proceedings,  in  making  an  order  of  removal,  must  be  strictly  according  to  the  sta- 
tute, and  every  thing  necessary  to  give  jurisdiction  must  appear  on  the  face  of  the  order; 
and  the  defect  cannot  afterwards  be  supplied.  Defects  in  form  may  be  amended,  but  not 
defects  in  substance.  It  ought  to  appear,  in  a  case  under  sec.  26,  that  application  had 
been  made  for  relief.     3  Zab.  169. 

An  order  for  removal  to  the  place  of  residence  for  six  months  (above  37)  must  adjudicate 
and  set  forth,  that  the  person  removed  has  no  legal  settlement  in  the  state.  3  Zab.  394. 
A  warrant  of  removal  ought  not  to  issue,  until  an  adjudication  as  to  the  place  of  settlement, 
and  the  poor  person  has  been  requested  to  remove.  lb.  Children  under  six  years  of  age 
are  not  to  be  separated,  but  may  be  removed  with  her,  without  any  inquiry  as  to  their  place 
of  settlement.  lb. 

All  the  necessary  facts  to  authorize  a  removal  must  appear  on  the  face  of  the  order. 
3  Dutch.  544. 
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Abatement,  plea  in,  131 

— —  proceedings,  132 

in  ejectment,  case  of  death,    181  to  192 

Account,  matters  of,  referred,  201 

action  of,  proceedings  in,  202 

Admission  of  the  execution  of  a  docu- 
ment, party  may  he  required  to  make,  158 
Amendment  of  pleadings,  &c,      61,  144,  166 

of  process.  127 

of  writ  and  narr,  131 

Arrest,  discharge  from,  120,  203 

Assessment  of  damages,  71,  112,  250 

affidavit,  247 

Assignee,  actions  by,  142 

Assault  and  battery,  costs  in,  205 

Attorney  may  appear,  2 

guilty  of  malpractice,  Q 

ceasing  to  act. 

neglecting  or  mismanaging, 

to  file  taxed  bill  of  costs, 

deliver  bill  to  persons  paying,  8 

*6°31  *must  deliver  bill  before  suit,  11 

J  penalty  for  illegal  charges,         9 


may  act  as  partners, 

to  declare  residence  of  plaintiff, 

Bail,  affidavit  for  (see  Imprisonment 

who  may  be, 

judge's  order  for, 

sum  endorsed  on  writ, 

special,  when  to  be  filed, 

proceedings  if  not  filed, 

sheriff  may  put  in, 

how  to  accept  and  justify, 

if  not  justified, 

recognisance  and  bail  piece, 

justification  in  supreme  court, 

in  circuit  and  pleas, 

orders  for,  set  aside, 

affidavit  taken  as  true, 

render  in  discharge, 


22 
124 

222 

223-4 

225 


24-2(5 
27 
28,  29 
30,  31 
32 
33 
34 


commitment  and  exoneretur, 
—  amount  liable  for, 

proceedings  after  ca.  sa., 

stayed  if  error  brought, 

bond,  assignment, 

staying  proceedings, 

if  bond  forfeited, 

Bill  of  exceptions, 

of  particulars, 

costs  of, 

Bonds  with  special  conditions. 
Capias  ad  res.  (see  Imprisonment), 

how  dated, 

how  signed  or  endorsed, 

service  and  return, 

names  of  bail  to  be  endorsed, 

how  sheriff  ruled, 

how  served  on  prisoner, 

returned  C.  C.  C., 

when  narr  to  be  filed, 

Ca.  sa.  sum  to  be  endorsed  in  words, 

if  returned  non  est, 

Certiorari,  how  long  after  judgment, 

terms  of, 

Chancery,  pleas  and  demurrer, 


120,  203.  248 

41 

42,  43,  242 


44.  45 

47 

81 

82 

35 

36  to  39 

40 

213 

236-240 

238 

148 

17 

121 

122 

21 

22 

24 

60 

46 

49 

80 

81 

106 

109 

115 


18, 


Chancery,  answer,  116 

frivolous  demurrer,  117 

rules  of  court,  118 

Clerks,  how  to  file  pleadings,  76 

to  furnish  lists  of  causes,  70 

to  record  proceedings,  77 

Common  informers,  suits  by,  215  to  221 

Commissioners  of  bail,  title,  249 

Conditions  precedent,  145 

Consolidation  of  actions,  59 

Construction  of  new  act,  209 

Copy  of  account  note,  &c,  147 

Corporations,  actions  against,  see  Cor- 
porations. 
Costs,  attorney  how  to  collect, 

for  not  executing  inquiry, 

security  for, 

on  arrest  of  judgment, 
action  for  mesne  profits, 
lereamagf  than  one  issue, 

in  eJBcfnJ^nt, 

Counties,  process  to  several, 

executions  to  several, 

Courts,  terms  of, 
Damages  assessment, 

in  real  actions, 

Declaration,  filing  of, 

copy  of  note,  account,  &c, 

by-the-bye  not  allowed, 

Defendants,  when  in  court. 

joinder  of  too  many, 

Demurrer,  joinder  in, 

argument  of, 

to  be  tried  first, 

to  evidence, 

judgment  on, 

affidavit  to  accompany, 

Ejectment,  service  of  notice, 

proceedings, 

action  for  mesne  profits, 

new  procedure, 

forms  in, 

pleadings  in, 

landlord  may  defend, 

plea  admits  possession, 

proceeding  if  plea  not  filed, 

if  only  part  defended, 

after  issue, 

if  title  expires, 

trial  of  the  case, 

costs  and  execution  for, 

by  joint  tenants,  &c, 

abatement  in, 

action  discontinued, 

retraction  of  plea, 

error  in. 

mesne  profits, 

judgment, 

landlord  and  tenant, 

court  may  control, 

Error,  when  to  be  assigned, 

joinder  and  argument, 

stay  of  proceedings  against  bail,  82,  83 

in  action  on  judgment,  84 

return  of  writ,  103 


7  to  11 
73 
74,  99 
85 
99 
152 
179 
126 
161 
109 
71,  111 
214 
49,  155 
237-240 
58 
20 
130 
62 
63 
64 
94 
143 
155 
95 
96-7-8 
99 
to  199 
212 
168-9-70 
171 
172 
174 
175 
176 
178 
177 
179 
180 
181  to  192 
193 
194 
195 
196 
197 
198 
199 
100 
101-2 


16 


PRACTICE   OP   LAW. 


653 


Error,  in  ejectment,  195 

when  oase  oertified  to  circuit,  208 

Errors,  court  of,  terms,  109 

Execution  against  a  surety,  160 

into  several  count  its,  16] 

after  a  year,  162 

of  a  bond,  note,  &c,  party  may  be 

required  to  admit,  158 

Exceptions,  bill  to  be  sealed,  213 

Fines  and  recoveries  abolished,  233 

Habeas  corpus,  when  not  allowed,  80,  89 

security  required,  90  to  93 

courts  always  open,  246 

Infants,  how  to  sue  or  defend,  5 

Inquiry,  notice  of  writ  of,  72 

when  costs  to  be  paid,  73 

rule  for,  when  may  be  entered,         112 

Issue,  general,  and  notice,  226,  156 

similiter  not  necessary,  157 

court  may  try,  200 

Joinder  of  wrong  defendants,  130 

non-joinder  of  parties,  131-2 

in  actions  for  husband  and  wife,       133 

Judge,  circuit  fees,  109 

may  try  issue  by  consent,  200 

Judgments,  entry  of,  78,  240 

inspection  not  necessary,  79 

on  cognovit  or  relicta,  241 

foreigu,  suits  on,  231 

arrest  of,  costs  on,  85 

in  vacation,                           110,  159,  240 


opening  of, 

112,  119 

not  invalid  for  lack  of  form, 

143 

Libel,  declaration  for, 

146 

*fm  *costs  in  actions  for, 

-■  Misjoinder  of  plaintiflFs, 

205 

129 

New  trial  and  arrest,  motions  for, 

75 

Non-joinder  of  parties, 

129,  131-2 

Nonsuit  for  not  going  to  trial, 

65 

Notice  of  trial, 

66 

countermand, 

67 

short  notice, 

68 

of  special  matter, 

156,  226 

of  motions  in  vacation, 

120,  208 

Notices,  publication  of, 

229 

Particulars,  bill  of. 

56,  57 

to  be  annexed  to  narr, 

147 

Parties  may  sue  or  defend, 

1 

prosecuting  in  person, 

123 

Penal  laws,  actions  on, 

215  to  226 

Plaintiff's  residence  to  be  stated, 

124 

Pleadings,  when  filed, 

51,  155 

parties  to  tak«  notice  of, 

53 

how,  if  not  filed  in  time, 

54,  55 

amending  of, 

61,  144 

judge  may  grant  time  to  file 

111 

several  pleas,                        lc 

2-3-4,  235 

affidavits  to  accompany, 

155 

a  condition  pleading,  145 

color  and  special  traverse  abolished,  149 


Poor  persons,  actions  by,  228 

Prisoners,  process  against,  60 

Process,  how  endorsed,  18 

how  returned,  17  to  22 

how  issued  and  dated,  121 

returns  may  be  disproved,  125 

against  persons  in  several  counties,  126 

Promissory  notes,  &c,  by  several 

persons,  134-7 

co-defendants  may  testify,  138 

judgment,  139 

relief  of  a  defendant,  140 

executions  in  such  cases,  141 

Publication  of  notices,  229-30 

Replevin,  pleas  in,  243 

when  not  to  abate,  244 

remedies  on  bond,  245 

Return  of  process,  17-22 

may  be  disproved,  125 

Rules,  court  may  make,  107,  118,  207 

Scire  facias,  service  of,  104 

on  nonresidents,  105 

Set-off,  how  pleaded,  151 

Sheriff  to  bring  in  body,  25 

how  to  serve  process,  17,  20,  21 

ruled  to  bring  in  body,  48 

Slander,  declarations  in,  146 

costs  in,  205 

Special  demurrer  abolished,  143 

Special  verdict,  entry  of,  94 

Summons,  how  served,  &c,  17,  18 

returned,  19 

court  always  open  for,  114 

if  no  attorney,  123 

Surety,  execution  in  case  of,  160 
Supreme  court,  rules,                  107,  118,  207 

terms  of,  109 

judgment  after  verdict,  159 

Trial,  when  to  be,  65 

by  proviso,  69 

by  judge  without  jury,  200 

Vacation,  judgments  in,  110,  250 

assessments,  112,  247 

opening  judgments,  119 

setting  aside,  arrest,  &c,  120,  203 

judgment  on  verdict,  159 

notice  of  motions,  208 

Variance  not  material,  163-4 
Warrant  of  attorney  not  to  be  in  bond,        12 

copy  to  be  produced  and  filed,  13 

judgment  after  ten  years,  14 

by  persons  in  custody,  15 

not  revocable,  16 

when  need  not  be  filed,  128 

Waste  of  goods  or  lands  prevented,  204 

Way  private  pleaded  generally,  150 

Wife,  actions  for  injury  to,  133 
Writs,  may  be  on  paper,  how  dated,          121 

penalty  for  antedating,  121 

returns  may  be  disproved,  125 


[See  Abatement.  Account.  Amendments.  Attachment.  Certiorari.  Clerks. 
Coroners.  Corporations.  Death.  Dower.  Error.  Executors  and  Admin- 
istrators. Executions.  Fees  and  Costs.  Heirs  and  Devisees.  Imprisonment. 
Insolvent  Debtors.  Judges.  Judgments.  Juries.  Landlord  and  Tenant. 
Limitation  of  Actions.  Obligations.  Poor.  Replevin.  Set-off.  Sheriffs. 
Supreme  Court.     Tartnesses.] 
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An  Act  to  regulate  the  practice  of  the  courts  of  law.     Revision — Approved  April  15,  1846. 

(It.  S.  929.) 

1.  Every  person  of  full  age  and  sound  memory  may  appear  and  prosecute  or 
defend  any  action  in  any  of  the  courts  of  judicature  of  this  state,  in  person  or  by 
his  solicitor  in  chancery  or  attorney  at  law. 

2.  No  person,  except  in  his  own  case,  or  in  the  case  of  an  infant,  shall  be 
permitted  to  appear  and  prosecute  or  defend  any  action  in  any  of  the  said  courts, 
but  such  as  is  a  licensed  solicitor  or  attorney  at  law,  who  shall  be  under  the 
direction  of  the  court  in  which  he  acts. 

3.  If  any  counsellor,  solicitor  or  attorney  at  law  shall  be  guilty  of  malpractice 
in  any  of  the  said  courts,  he  shall  be  put  out  of  the  roll,  and  never  after  be  per- 
mitted .to  act  or  practise  as  a  counsellor,  solicitor  or  attorney  at  law,  unless  he 
shall  obtain  a  new  license  and  be  again  enrolled  in  due  form  of  law. 

4.  When  any  solicitor  or  attorney  shall  die  or  cease  to  act,  or  be  put  out  of 
the  roll,  the  person  for  whom  he  was  solicitor  or  attorney  shall  be  warned  to 
♦fi^l  *aPPomt  another  in  his  stead,  and  if  he  fail  to  do  so,  the  adverse  party 

-■  may  proceed  in  the  action. 

5.  If  an  infant  be  entitled  to  any  action,  his  guardian  or  next  friend  shall  be 
admitted  to  prosecute  for  him,  and  if  he  be  sued,  a  guardian  shall  be  appointed 
to  defend  the  suit  for  him  ;  but  in  no  case  shall  the  parol  demur  or  the  proceed- 
ings be  deferred  or  stayed  till  the  infant  arrives  at  full  age. 

6.  If  any  solicitor  or  attorney  at  law  shall  neglect  or  mismanage  any  cause  in 
which  he  shall  be  employed,  he  shall  be  liable  to  make  good  all  damages  sus- 
tained by  his  client,  to  be  recovered  by  action  of  trespass  on  the  case,  with  costs. 

7.  Every  attorney  at  law,  before  he  issue  execution,  shall  file  the  taxed  bill  of 
costs,  or  a  copy  thereof,  in  the  office  of  the  clerk  of  the  court  out  of  which  the 
same  is  to  issue ;  and  if  he  fail  so  to  do,  he  shall  forfeit  ten  dollars  to  the  party 
aggrieved,  to  be  recovered  by  action  of  debt,  with  costs. 

8.  When  any  solicitor  or  attorney  at  law  shall  receive  the  costs  accruing  on 
any  suit,  he  shall,  if  required  by  the  party  at  the  time  of  payment,  or  at  any  time 
within  six  months  afterwards,  draw  up  and  deliver  the  bill  of  particulars,  with  a 
receipt,  to  the  party  paying  or  who  shall  have  paid  the  same ;  and  if  he  fail  so 
to  do,  he  shall  forfeit  ten  dollars  to  the  party  aggrieved,  to  be  recovered  by  action 
of  debt,  with  costs. 

9.  If  any  solicitor  or  attorney  at  law  shall  charge  in  his  bill  of  costs  for  ser- 
vices not  actually  done,  or  for  services  not  allowed  by  law,  or  shall  take  any 
greater  fee  or  reward  for  any  service  by  him  done,  than  is  or  shall  be  allowed  by 
law,  he  shall  pay  to  the  party  aggrieved  thirty  dollars,  to  be  recovered  by  actio u 
of  debt,  with  costs. 

10.  The  penalties  mentioned  in  the  three  preceding  sections  of  this  act  shall 
be  sued  for  within  one  year  after  the  offence  committed,  and  not  after. 

11.  No  solicitor  or  attorney  shall  commence  or  maintain  any  suit  for  the  re- 
covery of  any  fees,  charges  or  disbursements,  in  equity  or  at  law,  against  his 
client  or  legal  representative,  until  after  such  solicitor  or  attorney  shall  have 
delivered  to  such  client  or  his  representative,  or  left  for  him  at  his  dwelling- 
house  or  last  place  of  abode,  a  copy  of  the  taxed" bill  of  such  fees,  charges  and 
disbursements. 

12.  Every  warrant  of  attorney  for  confessing  judgment  which  shall  be  included 
in  the  body  of  any  bond,  bill  or  other  instrument  for  the  payment  of  money,  shall 
be  void  and  of  none  effect ;  and  such  bond,  bill  or  other  instrument  shall  have 
the  same  force,  and  no  other,  as  if  the  said  warrant  of  attorney  had  not  been 
incorporated  therein. 

13.  Every  attorney  who  shall  confess  judgment  in  any  case,  shall,  at  the  time 
of  making  such  confession,  produce  his  warrant  for  making  the  same,  to  the  court 
or  judge  before  whom  he  makes  the  confession  ;  and  a  copy  of  the  said  warrant 
shall  theu  be  filed  with  the  clerk  of  the  court  in  which  the  judgment  shall  be 
entered. 

14.  If  judgment  be  not  entered  within  ten  years  after  the  date  of  the  warrant  of 
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attorney,  it  shall  not  be  done  without  leave  of  the  court;  and  a  motion  to  enter 
such  judgment  shall  be  founded  on  an  affidavit  that  the  said  warrant  was  duly 
executed,  that  the  defendant  is  living,  and  that  the  debt,  or  part  of  it,  is  un- 
satisfied. 

15.  No  warrant  of  attorney  for  confessing  a  judgment,  executed  by  any  person 
in  custody  upon  mesne  process,  in  a  civil  action,  to  a  plaintiff  at  whose  suit  he  is 
in  custody,  shall  be  of  any  force,  unless  some  attorney,  on  behalf  of  such  person 
in  custody,  and  expressly  named  by  him,  be  present  as  a  witness,  and  to  inform 
him  of  the  nature  of  such  warrant. 

16.  A  warrant  of  attorney  to  confess  judgment  shall  not  be  revocable  by  the 
party  making  the  same. 

17.  The  first  process  to  be  made  use  of  in  personal  actions  in  any  of  the  courts 
of  law  of  this  state,  in  cases  where  the  plaintiff  is  not  entitled  to  bail,  shall  be  a 
summons,  a  copy  whereof  shall  be  served  on  the  defendant  in  person,  at  least  two 
♦entire  days  before  its  return,  or  left  at  his  dwelling-house  or  usual  place  r*fi9f» 
of  abode  at  least  six  entire  days  before  its  return  ;  and  in  cases  where  the  L- 
plaintiff  is  entitled  to  bail,  the  first  process  shall  be  a  capias  ad  respondendum, 
and  shall  be  executed  as  hereafter  directed. 

IS.  Every  summons,  capias  ad  respondendum  and  writ  of  execution  shall, 
before  the  service  or  execution  thereof,  be  subscribed  or  endorsed  with  the  name 
of  the  attorney,  or  party,  and  clerk  by  whom  such  summons,  capias  ad  respon- 
dendum or  execution  shall  be  sued  forth  and  sealed. 

19.  It  shall  be  the  duty  of  the  sheriff  or  officer  to  whom  any  summons,  capias 
ad  respondendum  or  other  process  is  directed,  to  return  the  same  at  the  time  and 
place  therein  mentioned,  which  shall  be  filed  by  the  clerk  of  the  court ;  and  if  the 
said  sheriff  or  officer  fail  to  make  such  return,  he  shall  be  amerced  by  the  court 
in  any  sum  not  exceeding  the  plaintiff's  debt  or  demand,  to  and  for  the  use  of  the 
said  plaintiff,    ^t^     T-J"7 

20.  When  the  said  sheriff  or  other  officer  shall  return  such  summons  "  served" 
or  "  summoned,"  the  party  shall  be  considered  as  being  in  court,  and  may  be  pro- 
ceeded against  accordingly. 

21.  The  sheriff  or  other  officer  shall  execute  the  said  writ  of  capias  ad  re- 
spondendum, by  taking  the  body  of  the  defendant,  and  in  such  case  shall  return 
thereon,  that  he  hath  taken  the  body,  or  that  he  hath  taken  the  body  into  cus- 
tody; the  first  usually  abbreviated  and  expressed  thus,  C.  C,  and  the  second 
thus,  C.  C.C. 

22.  The  sheriff  or  other  officer  shall  endorse  on  the  capias  ad  respondendum 
the  names  of  the  bail  by  him  taken,  and  shall  deliver  a  copy  of  the  bail  bond  to 
the  clerk  of  the  court,  at  or  before  the  return  day  of  the  same  writ ;  which  copy 
shall  be  safely  kept  by  the  said  clerk  in  his  office. 

23.  The  special  bail  shall  be  filed  on  the  return  day  of  the  capias  ad  respon- 
dendum, or  on  the  day  after. 

24.  If  special  bail  be  not  put  in  and  perfected  in  due  time,  the  plaintiff  may 
proceed  on  the  bail  bond,  or  rule  the  sheriff  to  bring  in  the  body  of  the 
defendant. 

25.  If  on  a  return  that  he  hath  taken  the  body,  or  C.  C,  the  sheriff  or  other 
officer  shall  not  return  bail  and  a  copy  of  the  bail  bond,  or  if  the  plaintiff  be  dis- 
satisfied with  the  bail  taken  by  such  sheriff  or  officer,  and  the  defendant  shall  fail 
to  appear  and  give  special  bail  within  the  time  above  prescribed,  the  court  shall 
rule  such  sheriff  or  officer  to  bring  in  the  body  of  the  defendant  within  that  same 
term  ;  and  if  he  fail  to  do  so,  the  said  sheriff  or  officer  shall  be  amerced  by  the 
court  in  any  sum  not  exceeding  the  plaintiff's  debt  or  demand,  with  costs  ;  which 
amercement  shall  have  the  force  and  effect  of  a  judgment,  whereupon  an  execu- 
tion, in  the  name  and  for  the  use  of  the  said  plaintiff,  may  instantly,  on  motion 
in  open  court,  and  without  any  further  proceedings,  be  awarded  and  issued  against 
the  goods  and  chattels,  lands,  tenements,  hereditaments  and  real  estate  of  the 
said  sheriff  or  officer  so  amerced  as  aforesaid :  Provided  nevertheless,  if  such 
sheriff  or  other  officer  shall  cause  special  bail  to  be  puWn  and  justified,  if  justifi- 
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cation  be  required,  during  the  same  term,  he  shall  be  excused  from  bringing  in 
the  body,  and  no  amercement  shall  be  entered  against  him  on  the  same  rule  : 
And  provided  further,  that  this  section  shall  extend  to  persons  whose  office  is 
expired,  as  well  as  to  sheriffs  and  officers  for  the  time  being. 

26.  If  the  sheriff  or  officer,  when  ruled  to  do  so,  shall,  on  a  cepi  corpus,  bring 
in  the  body  of  the  defendant,  such  defendant  shall  be  committed,  and  upon  the 
entry  of  such  committitur,  the  plaintiff  may  proceed  in  the  action,  and  declare 
against  the  defendant  as  a  prisoner,  or  being  in  custody. 

27.  The  sheriff  or  other  officer,  in  order  to  save  himself,  may  put  in  special 
bail  for  the  defendant,  against  his  consent ;  and  the  bail  to  such  sheriff  or  officer 
may  do  the  same  for  their  indemnity. 

28.  If  special  bail  be  filed  during  the  first  or  second  day  of  the  term  to  which 
process  is  returnable,  exception  thereto  shall  be  taken  and  entered  in  the  clerk's 
book  during  the  said  term,  of  which  the  defendant  shall  take  notice  at  his  peril; 
and  in  such  case  the  defendant  shall  procure  his  bail  to  justify  in  eight  days, 
exclusive,  after  such  exception  entered  as  aforesaid,  or  shall  add  other  bail,  who 
^  9u-,  shall  *justify  within  the  said  eight  days ;  and  where  bail  is  filed  as  afore- 

-■  said,  an  exception  entered  after  the  expiration  of  the  said  time  shall  be 
of  no  validity. 

29.  Two  days'  notice  of  justification  of  bail,  or  of  new  or  additional  bail,  and 
justification  thereof,  shall  be  given  by  the  defendant  or  his  attorney,  to  the  plain- 
tiff or  his  attorney,  exclusive  of  the  day  it  is  given,  and  if  Sunday  intervene, 
three  days'  notice  shall  be  given. 

30.  If  the  bail  do  not  justify  at  the  time  appointed,  they  shall  be  out  of  court ; 
and  when  they  do  justify,  and  are  allowed,  an  order  of  such  allowance  shall  be 
drawn,  and  a  copy  thereof  served  on  the  plaintiff  or  his  attorney. 

31.  "Without  the  consent  of  the  plaintiff  or  his  attorney,  in  cases  where  the 
sheriff  or  other  officer  shall  be  ruled  to  bring  in  the  body,  justification  of  bail 
shall  not  be  permitted  after  the  expiration  of  the  term  in  which  the  said  rule  is 
entered. 

32.  The  recognisance  of  special  bail  shall  be  to  the  effect  following : 

A.  B.  ) 

against  >-  In  debt  or  case,  or  as  the  action  may  be. 
C.  D.  ) 
New  Jersey, county,  to  wit : 

Be  it  remembered,  that  on  the day  of in  the  year  of  our  Lord 

one  thousand ,  C.  D.,  E.  F.  and  Gr.  H.,  of  the  said  county  of per- 
sonally appeared  before  me  J.  K.  one  of  the  justices  of  the  supreme  court  of  the 
state  of  New  Jersey  (or  one  of  the  judges  of  the  circuit  court  or  court  of  common 

pleas  in  and  for  the  said  county  of or  one  of  the  commissioners  to  take 

bail,  as  the  case  may  be),  and  severally  acknowledged  themselves  to  owe  unto 

A.  B.  the  sum  of (double  the  sum  endorsed  on  the  writ)  each,  to  be  levied 

upon  their  several  goods  and  chattels,  lands,  tenements,  hereditaments  and  real 
estate,  upon  condition  that  if  the  defendant  C.  D.  shall  be  condemned  in  this 
action  at  the  suit  of  A.  B.  the  plaintiff,  he  shall  pay  the  costs  and  condemnation 
of  the  court,  or  render  himself  into  the  custody  of  the  sheriff  of  the  said  county 
for  the  same,  or  if  he  fail  so  to  do,  that  the  said  E.  F.  and  G.  H.  will  pay  the 
costs  and  condemnation  for  him. 

Taken  and  acknowledged  the  day  and") 
year  above  written,  before  me  J.  K.  j 

And  that  on  acknowledging  the  aforesaid  recognisance,  the  bail  piece  shall  be 
to  the  effect  following,  to  wit : 

New  Jersey  supreme  court  (or circuit  court  or  court  of  common  pleas). 

Of  the  term  of in  the  year  of  our  Lord  one  thousand C.  D.  of  the 

county  of is  delivered  to  bail  on  a  cepi  corpus,  unto  E.  F.  of  the  township 

of  in  the  said  county,  yeoman,  and  Gr.  H.  of  the  township  of in 
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the  said  county,  yeoman,  at  the  suit  of  A.  B.  in  a  plea  of  debt  (or  of  trespass 
on  the  case,  or  as  the  action  may  be). 
L.  M.  Attorney  for  the  defendant. 

33.  In  actions  which  are  or  shall  be  instituted  in  the  supreme  court,  special 
bail  may  justify  by  affidavit  in  the  said  court,  or  before  one  of  the  judges  thereof, 
either  in  term  time  or  in  vacation,  or  before  one  of  the  commissioners  for  taking 
bail ;  and  that  such  affidavit  shall  set  forth  that  the  bail  are  freeholders  and  resi- 
dents in  the  state  of  New  Jersey,  and  that  they  are  respectively  worth  so  much 
(mentioning  the  sum  they  are  bail  for)  after  all  their  debts  are  paid. 

34.  In  actions  which  are  or  shall  be  instituted  in  any  of  the  circuit  courts  or 
courts  of  common  pleas,  special  bail  may  justify  by  affidavit  in  the  said  court, 
or  before  one  of  the  judges  thereof,  either  in  term  time  or  in  vacation ;  which 
affidavit  shall  set  forth  that  the  bail  are  freeholders  and  residents  in  the  county 
of  (naming  the  county  for  which  the  said  court  is  held)  and  that  they  are 
respectively  worth  so  much  (mentioning  the  sum  they  are  bail  for)  after  all  their 
debts  are  paid. 

35.  If  special  bail  be  not  put  in  and  perfected  in  due  time,  the  plaintiff,  if  he 
be  satisfied  with  the  bail  taken  by  the  sheriff  or  officer,  may  take  an  assignment 
of  the  bail  bond  in  the  words  or  to  the  effect  following :  I,  the  within  named 
A.  B.  *do  hereby  assign  and  set  over  the  within  bond  to  the  within  r^coo 
named  C.  D.  the  plaintiff,  pursuant  to  the  statute.  •  •- 

Witness  my  hand  and  seal,  this day  of in  the  year  of  our  Lord 

one  thousand 

Signed,  sealed  and  delivered  } 

in  the  presence  of  v  A.  B.         [l.  s.] 

E.  F.,  G.  H.  ) 

And  this  shall  be  deemed  a  good  assignment  in  law  to  ground  an  action  on  such 
bail  bond. 

36.  The  proceedings  on  the  bail  bond  may  be  set  aside,  if  irregular,  or  stayed, 
if  regular,  upon  terms,  in  order  that  a  trial  may  be  had  in  the  original  action. 

3*7.  Where  the  plaintiff  has  not,  in  the  original  action,  for  the  want  of  special 
bail  being  filed  in  due  time,  lost  a  trial,  the  court  or  a  judge  may  stay  the  pro- 
ceedings on  the  bail  bond,  upon  putting  in  and  perfecting  special  bail,  paying 
the  costs  incurred  by  the  assignment  and  prosecution  of  the  bail  bond,  receiviug 
a  declaration  in  the  original  action,  pleading  issuably,  and  taking  short  notice 
of  trial,  so  that  the  cause  may  be  tried  the  same  term,  if  the  plaintiff  think  fit. 

38.  Where  the  plaintiff  has  lost  a  trial  in  the  original  action,  for  the  want  of 
special  bail  being  filed  in  due  time,  it  shall  be  the  duty  of  the  court,  before  pro- 
ceedings be  stayed  on  the  bail  bond,  further  to  require  that  the  bail  consent  that 
judgment  be  entered  against  them  on  the  bail  bond,  for  the  plaintiff's  security ; 
and  in  such  case,  if  the  defendant  fail  in  the  original  action,  the  bail  shall  be 
liable  to  immediate  execution,  and  shall  not  discharge  themselves  by  a  render  of 
the  principal. 

39.  If  the  plaintiff  might  have  had  judgment  in  the  original  action,  if  bail 
had  been  filed  in  due  time,  then  the  proceedings  shall  not  be  stayed  on  the  bail 
bond. 

40.  Whenever  the  defendant  is  guilty  of  a  neglect  in  not  putting  in  special 
bail  in  due  time,  by  which  the  bail  bond  becomes  forfeited,  the  notice,  in  case 
the  party  means  to  put  in  special  bail  in  order  to  stay  proceedings  upon  the  bail 
bond,  shall  be,  that  he  will  put  in  and  perfect  special  bail,  in  open  court,  on  such 
a  day,  specifying  the  day ;  and  in  that  case  the  plaintiff  may  oppose  the  bail  in 
court,  without  its  being  a  waiver  of  the  bail  bond. 

41.  Every  court  and  judge  shall  take  the  fact  as  sworn  to  in  the  affidavit  to 
hold  the  party  to  bail,  without  going  into  the  merits. 

42.  Subsequent  to  the  return  of  the  capias  ad  respondendum,  the  defendant 
may  render  himself,  or  be  rendered  in  discharge  of  his  bail,  either  before  or  after 
judgment :  Provided,  that  such  render  be  made  at  or  before  the  appearance  day 
of  the  scire  facias  against  the  bail  which  shall  have  been  served  or  published  in 

42 
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the  manner  prescribed  by  law,  and  not  after ;  but  in  either  case  the  special  bail 
shall  pay  the  costs  of  the  said  scire  facias,  and  judgment  for  the  same  shall  be 
entered  against  them  accordingly. 

48.  If  the  plaintiff  proceed  against  the  bail  by  action  of  debt  on  the  recog- 
nisance, the  render  of  the  principal  shall  be  made  during  the  term  to  which  pro- 
cess against  such  bail  is  returnable,  and  not  after;  but  the  bail  shall  pay  the 
costs  of  the  said  action.     (See  242.) 

44.  The  court  or  judge  before  whom  the  render  is  made,  shall  make  an  entry 
or  minute  of  such  render  and  commitment;  and  thereupon  the  defendant  shall 
be  committed  to  the  custody  of  the  sheriff  or  jailer  attending  the  said  court  or 
judge. 

45.  On  such  render  and  commitment  duly  certified  to  the  clerk  of  the  court, 
if  in  vacation,  or  not  done  in  open  court,  it  shall  be  the  duty  of  the  said  clerk  to 
enter  an  exoneretur  on  the  bail  piece,  and  thereupon  the  bail  shall  be  discharged  : 
And  further,  that  the  said  bail  shall  give  immediate  notice  of  such  render  to  the 
plaintiff  or  his  attorney. 

46.  Where  a  sheriff  or  officer  returns  on  a  capias  ad  respondendum,  that  he 
hath  taken  the  body  into  custody  or  C.  C.  C,  such  return  shall  have  the  same 
effect  as  if  the  sheriff,  on  a  rule  for  that  purpose,  had  brought  the  body  of  the 
*fi9Ql  *defendant  into  court,  and  the  court  had  thereon  committed  such  defend- 

J  ant  to  the  custody  of  the  sheriff;  upon  which  the  plaintiff  shall  declare 
against  the  said  defendant  as  a  prisoner  or  in  custody. 

47.  Where  the  plaintiff  in  any  action  shall  declare  for  or  recover  a  greater 
sum  than  is  expressed  in  the  capias  ad  respondendum  upon  which  he  declares, 
the  bail  shall  not  be  discharged,  but  be  liable  for  so  much  as  is  sw.orn  to,  or 
ordered  by  the  court  or  a  judge,  and  endorsed  on  the  said  process,  or  for  any 
less  sum,  which  the  plaintiff  in  such  action  shall  recover,  together  with  the  costs 
of  the  original  action. 

48.  No  sheriff  or  officer  shall  be  liable  to  be  called  upon  to  produce  the  body 
of  any  defendant  on  a  capias  ad  respondendum,  returned  cepi  corpus,  unless  he 
be  required  so  to  do  within  six  months  after  the  expiration  of  his  office  ;  and  if, 
on  such  rule,  he  shall  not  bring  in  the  body,  he  may  be  proceeded  against  by 
amercement,  in  the  manner  hereinbefore  mentioned. 

49.  The  plaintiff  shall  not,  in  any  action  instituted  by  capias  ad  respondendum, 
be  permitted  to  declare  until  special  bail  be  filed  and  perfected,  if  required,  or 
the  defendant  be  returned  in  custody  or  brought  into  court,  on  a  rule  for  that 
purpose,  and  a  committitur  entered,  unless  the  said  plaintiff  will  waive  his  right, 
and  enter  such  waiver  on  the  minutes  of  the  court ;  and  then  if  the  sheriff  or 
other  officer  hath  returned  on  the  said  capias  ad  respondendum,  that  he  hath 
taken  the  body,  or  that  he  hath  taken  the  body  into  custody,  the  defendant 
shall  be  considered  as  in  court,  and  may  be  proceeded  against  accordingly. 

50.  The  plaintiff  shall  file  his  declaration  against  the  defendant  within  thirty 
days  after  being  returned  summoned,  or  after  the  entering  of  special  bail,  and 
perfecting  the  same,  or  his  being  returned  in  custody,  or  the  entering  of  a  com- 
mittitur or  waiver  as  aforesaid,  or  on  failure  thereof,  shall  become  nonprossed, 
unless  the  court,  under  special  circumstances,  shall  grant  the  plaintiff  further 
time ;  and  in  such  case,  the  plaintiff  shall  declare  within  the  time  so  granted,  or 
become  nonprossed. 

51.  The  defendant  shall  file  his  plea  within  thirty  days  after  the  expiration  of 
the  time  limited  or  granted  for  filing  the  declaration,  or  on  failure  thereof,  judg- 
ment shall  be  entered  against  him,  unless  the  court  under  special  circumstances, 
shall  grant  the  defendant  further  time  ;  and  in  such  case  the  defendant  shall  plead 
within  the  time  so  granted,  or  judgment  be  entered  against  him;  and  if  further 
pleadings  shall  be  necessary,  they  shall  be  filed  within  thirty  days  each  after  the 
other,  or  on  failure  thereof,  the  like  judgment  as  aforesaid  shall  be  entered 
against  the  party  so  failing,  unless  the  court,  under  special  circumstances,  shall 
grant  further  time  as  aforesaid. 

52.  The  defendant  shall  plead  within  the  time  limited  or  granted  as  aforesaid 
without  any  imparlance. 
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53..  The  party,  whether  plaintiff  or  defendant,  shall  take  notice  of  the  filing  of 
the  declaration  or  other  pleading  in  the  cause  at  his  peril,  without  service  of  a 
copy  or  notice  of  the  tiling  of  such  declaration  or  other  pleading. 

54.  In  case  the  party,  plaintiff  or  defendant,  shall  not  file  his  or  her  declara- 
tion, plea,  or  other  pleading  in  the  cause,  by  the  time  required  by  law,  and  shall 
think  proper  to  file  the  same  after  the  expiration  of  such  time,  the  party  in  such 
case  shall  furnish  the  adverse  party  with  notice  in  writing  of  the  time  of  filing 
such  declaration,  plea,  or  other  pleading,  and  the  said  adverse  party  shall  not 
be  bound  to  take  notice  of  the  same,  until  such  notice  shall  be  received. 

55.  In  cases  where  any  declaration,  plea,  or  other  pleading,  shall  be  filed  after 
the  time  allowed  by  law,  no  subsequent  pleading  shall  in  any  case  be  required  in 
a  shorter  time  than  thirty  days  from  the  time  notice  as  aforesaid  shall  be  given 
of  the  time  of  filing  such  declaration,  plea,  or  other  pleading. 

56.  Repealed. 

57.  Repealed. 

58.  Neither  the  plaintiff  or  any  other  person  shall  be  permitted  to  declare  by- 
the-by  against  the  defendant  in  any  action. 

59.  The  defendant  at  any  time  before  issue  joined,  may  move  the  court  to 
consolidate  unnecessary  actions,  or  to  strike  out  superfluous  counts  in  the 
declaration. 

60.  If  the  defendant  on  a  capias  ad  respondendum  be  returned  in  custody,  or, 
*when  produced  in  court,  be  committed  by  order  of  the  court,  the  plain-  r*cc>n 
tiff,  if  he  have  other  cause  of  action,  or  any  other  person  having  cause  of  •- 
action  against  the  said  defendant,  shall  issue  process  against  such  defendant,  in 
the  same  manner  as  if  he  was  at  large,  and  not  in  custody  or  in  prison  ;  and  on 
such  process,  when  served,  the  like  proceedings  shall  be  had  as  in  other  cases. 

61.  If  the  plaintiff  amend  his  declaration,  the  defendant  shall  have  twenty 
days  to  alter  his  plea  or  to  plead  anew  ;  and  if  the  defendant  amend  his  plea,  the 
plaintiff  shall  have  twenty  days  to  alter  his  replication  or  to  reply  anew ;  and 
the  like  time  shall  be  allowed  if  any  of  the  subsequent  pleadings  be  amended; 
but  all  amendments  shall  be  made  on  such  equitable  terms  as  the  court  shall 
direct. 

62.  If  the  plaintiff  or  defendant  shall  not  join  in  demurrer,  in  thirty  days  after 
the  filing  thereof,  such  plaintiff  shall  be  nonprossed,  and  such  defendant  shall 
have  judgment  awarded  against  him. 

63.  When  the  issue  is  upon  matter  of  law,  either  party  may  move  the  court 
for  a  day  to  be  appointed  for  the  argument  of  the  demurrer;  but  no  demurrer 
books  shall  be  made  up. 

64.  Where  there  are  several  issues  in  law  and  in  fact,  the  issue  in  law  shall  be 
first  determined  before  the  issue  in  fact  shall  be  tried. 

65.  Every  cause  shall  be  tried  at  the  next  court  after  issue  joined,  or  on  failure 
thereof,  judgment  shall  be  awarded  for  the  defendant,  as  in  case  of  a  nonsuit, 
unless  the  court,  upon  just  cause  and  reasonable  terms,  allow  further  time  for  the 
trial  of  said  cause  ;  and  if  the  plaintiff  neglect  to  try  such  cause  within  the  time 
so  allowed,  then  the  said  court  shall  proceed  to  give  such  judgment  as  aforesaid, 
which  shall  be  of  the  like  (and  no  other)  force  and  effect  as  a  judgment  upon  non- 
suit; and  the  defendant  shall,  upon  such  judgment,  be  awarded  his  costs  in  any 
action  where  he  would  upon  nonsuit  be  entitled  to  the  same,  and  in  no  other : 
Provided,  that  there  be,  between  the  joining  of  the  said  issue  and  the  next  term, 
sufficient  time  to  give  the  requisite  notice  of  trial,  and  if  there  be  not,  then  the 
trial  shall  be  had  at  the  subsequent  term. 

66.  Notice  of  trial  shall  be  in  writing,  and  given  to  the  defendant,  if  he  appear 
in  person,  or  to  his  attorney,  or  to  the  sheriff  or  keeper  of  the  jail,  if  the  defendant 
be  in  custody  or  in  prison,  at  least  twenty  days  before  such  intended  trial;  and 
it  shall  be  the  duty  of  the  said  sheriff  or  jailer  to  deliver  without  delay  the  said 
notice  to  the  defendant  therein  named,  and  in  default  thereof,  the  said  sheriff  or 
jailer  shall  be  liable  to  the  said  defendant  for  all  damages  occasioned  thereby. 

67.  Every  countermand  of  notice  of  trial  shall  be  in  writing,  and  given  at  least 


600  PRACTICE   OF   LAW. 

seven  days  before  such  intended  trial ;  and  on  failure  thereof,  costs  shall  be 
awarded  in  like  manner  as  if  notice  of  trial  had  not  been  countermanded. 

68.  Short  notice  of  trial,  when  directed  by  the  court,  shall  be  given  five  days 
before  such  trial. 

69.  If  the  plaintiff  do  not  bring  on  the  trial  of  the  cause  in  due  time  after 
issue  joined,  the  defendant,  instead  of  taking  judgment  as  in  case  of  a  nonsuit, 
may  move  the  court  for  a  trial  by  proviso ;  and  of  such  trial,  the  defendant  shall 
give  the  like  notice  to  the  plaintiff  as  the  plaintiff  would  have  been  obliged  to 
give  to  the  defendant;  and  if  the  defendant  do  not  proceed  to  trial  according  to 
notice,  or  countermand  the  same  in  due  time,  the  plaintiff  shall  be  entitled  to 
costs. 

70.  All  notices  of  trial  shall  be  filed  with  the  clerk  at  least  two  days  before 
the  term,  whose  duty  it  shall  be  to  furnish  the  judges,  on  the  first  day  of  every 
term,  with  a  list  of  the  causes  to  be  tried  and  argued,  in  their  course  and  order. 

71.  Where  interlocutory  judgment  in  actions  of  assumpsit  shall  be  entered  by 
default  against  the  defendant,  the  court  shall  assess  the  damages  and  give  final 
judgment,  unless  the  plaintiff  or  defendant  shall  request  a  writ  of  inquiry. 

72.  The  same  notice  shall  be  given  of  executiug  writs  of  inquiry  and  of  coun- 
termand as  is  required  for  the  trial  of  issues  in  fact. 

73.  If  the  plaintiff  shall  not  proceed  to  execute  the  writ  of  inquiry  according 
to  notice,  or  countermand  such  notice  in  due  time,  the  defendant  shall  be  entitled 
to  costs. 

74.  If  the  plaintiff  reside  out  of  this  state  he  shall,  if  required  before  issue 
*R311  *J°iaec*>  give  bond  to  the  defendant  in  one  hundred  dollars,  with  sufficient 

J  sureties,  being  freeholders  and  residents  in  this  state,  with  condition  to 
prosecute  his  action  with  effect,  and  to  pay  costs  if  he  discontinue,  be  nonsuited 
or  a  judgment  pass  against  him  ;  which  bond  shall  be  filed  in  the  clerk's  office  of 
the  court  in  which  such  action  is  or  shall  be  pending.  (See  Rules  of  Supreme 
Court,  71,  72,  73.) 

75.  The  party  against  whom  a  verdict  hath  been  rendered  may  first  move  for 
a  new  trial ;  and  if  it  be  denied,  may  then  move  in  arrest  of  judgment ;  but  he 
shall  not  be  permitted  to  move  for  a  new  trial  after  he  hath  moved  in  arrest  of 
judgment  and  failed. 

76.  The  declaration,  pleadings,  and  other  papers  relative  to  every  cause  shall 
be  all  filed  together  in  the  office  of  the  clerk  of  the  court. 

77.  When  any  civil  cause,  of  whatever  nature  it  be,  shall  be  finally  deter- 
mined, the  clerk  of  the  court  shall  enter  the  warrants  of  attorney,  declaration, 
pleadings,  proceedings,  and  judgment  in  such  cause,  so  as  to  make  a  complete 
record  thereof  in  a  separate  book,  to  be  kept  for  that  purpose,  with  a  complete 
alphabetical  index  to  the  same  ;  which  record  shall  be  signed  by  one  of  the  judges 
of  the  said  court,  as  of  the  day  on  which  the  judgment  was  entered  ;  and  the 
clerk  for  such  service  shall  be  allowed  one  dollar,  and  no  more. 

78.  No  judgment  roll  shall  be  made  up  in  any  action  in  any  of  the  courts  of 
this  state  ;  but  the  entry  in  manner  aforesaid  of  the  warrants  of  attorney,  decla- 
ration, pleadings,  proceedings  and  judgment  shall  constitute  the  record. 

79.  The  inspection  of  judgment  and  process  shall  not  be  deemed  necessary  in 
any  case. 

80.  The  plaintiff  shall  endorse  on  every  capias  ad  satisfaciendum,  before  the 
delivery  thereof  to  the  sheriff,  the  real  debt  or  damages  due  and  claimed  by  such 
plaintiff,  and  the  costs  of  suit,  in  words  at  length. 

81.  After  a  capias  ad  satisfaciendum  shall  have  been  returned  non  est  inven- 
tus, by  the  sheriff  or  officer,  the  plaintiff  may  proceed  against  the  special  bail 
upon  their  recognisauce. 

82.  On  a  scire  facias  or  action  of  debt  against  the  special  bail,  on  their  recog- 
nisance, when  a  writ  of  error  is  brought  by  the  principal,  and  allowed,  and  the 
said  bail  apply  within  the  time  limited  for  surrendering  the  principal,  the  court 
may  stay  the  proceedings  against  such  special  bail,  if  they  enter  into  recognisance 
to  the  party  for  whom  judgment  is  given,  in  double  the  sum  recovered,  to  pay 
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the  condemnation  money,  or  surrender  the  principal  to  the  custody  of  the  sheriff, 
within  twenty  days  next  after  the  determination  of  the  said  writ  of  error,  if  it 
be  in  favor  of  the  defendant  in  error. 

83.  The  court  shall  not  stay  proceedings  against  the  special  bail  pending  the 
writ  of  error,  by  their  principal,  if  they  do  not  make  application  for  that  purpose 
till  their  time  to  surrender  the  principal  be  expired. 

84.  If  the  defendant  bring  a  writ  of  error,  and  the  plaintiff  bring  an  action  on 
the  judgment,  and  recover,  he  shall  not  sue  out  execution  on  the  second  judgment 
till  the  writ  of  error  be  determined. 

85.  Where  judgment  is  arrested,  each  party  shall  pay  his  own  costs. 

86.  No  suit  which  shall  be  commenced  in  any  circuit  court  or  court  of  com- 
mon pleas  shall  be  removed  by  writ  of  habeas  corpus  into  the  supreme  court, 
unless  the  debt,  damages,  matter  or  thing  in  controversy  shall  exceed  two  hun- 
dred dollars. 

87.  No  writ  of  habeas  corpus,  for  the  removal  of  a  cause,  shall  be  received 
by  the  circuit  court  or  court  of  common  pleas,  to  which  it  may  be  directed,  nor 
shall  any  cause  be  removed  by  such  writ,  after  issue  joined  upon  matter  of  law 
or  of  fact. 

88.  If  any  cause  be  removed  or  stayed  by  writ  of  habeas  corpus,  and  after- 
wards be  remanded  or  sent  back  by  writ  of  procedendo  or  other  writ,  the  same 
cause  shall  never  again  be  removed  or  stayed  by  any  writ  of  habeas  corpus. 

89.  If  any  writ  of  habeas  corpus,  for  the  removal  of  a  cause,  shall  be  issued 
out  of  the  supreme  court,  contrary  to  the  true  intent  and  meaning  of  this  act, 
then  the  court  to  which  such  writ  shall  be  directed  or  offered  shall  proceed  in  the 
said  cause  as  though  no  such  writ  had  been  issued  or  offered. 

*90.  No  cause  shall  be  removed  into  the  supreme  court,  by  writ  of  r^o? 
habeas  corpus  or  otherwise,  unless  the  defendant  shall  enter  into  recog-  L 
nisance  to  the  plaintiff,  with  two  sufficient  sureties,  in  double  the  sum  demanded, 
for  the  payment  of  the  condemnation  money  and  costs,  in  case  judgment  shall 
pass  against  him. 

91.  The  special  bail,  required  by  the  preceding  section,  shall  be  filed  on  the 
return  day  of  the  writ  of  habeas  corpus,  or  else  a  procedendo  shall  be  awarded. 

92.  Exception  to,  and  justification  of,  special  bail  upon  a  habeas  corpus,  shall 
be  taken  and  made  within  the  time  and  in  the  manner  hereinbefore  prescribed  in 
other  cases ;  and  if  such  bail,  when  excepted  to,  shall  not  be  perfected  in  due 
time,  the  plaintiff  shall  have  a  procedendo. 

93.  Upon  the  return  of  the  habeas  corpus,  the  plaintiff  shall  be  deemed  to  be 
in  court,  and  the  declaration  and  pleadings  of  the  parties  shall  be  filed  within  the 
time  allowed  or  granted  in  other  cases ;  or  else  the  plaintiff  shall  be  nonprossed, 
or  judgment  be  awarded  against  the  defendant. 

94.  Every  special  verdict  and  demurrer  to  evidence  shall  be  entered  on  the 
minutes  of  the  court,  after  which  either  party  may  move  the  court  to  assign  a 
day  for  argument 

95.  No  plaintiff  shall  proceed  in  ejectment  to  recover  any  lands  or  tenements 
against  a  casual  ejector,  without  ten  days'  previous  notice  being  given  to  the 
tenant  in  possession,  if  any  there  be,  and  making  him  or  his  landlord,  or  both, 
or  other  proper  person,  with  the  tenant,  defendant  in  the  action,  if  such  tenant 
or  landlord,  or  other  proper  person,  choose  to  be  made  defendant. 

96.  The  plaintiff,  on  affidavit  of.  the  delivery  of  the  declaration  in  ejectment, 
shall  have  judgment  against  the  casual  ejector,  unless  the  tenant  in  possession  or 
landlord,  or  both,  or  other  proper  person  with  such  tenant,  shall  apply  to  be 
made  defendant,  and  enter  into  the  common  or  consent  rule  within  the  term  to 
which  the  said  tenant  had  notice  to  appear. 

97.  In  ejectment,  where  the  plaintiff  or  his  lessor  is  unknown  to  the  defend- 
ant, the  latter  may  call  for  an  account  of  his  residence  or  place  of  abode  from 
the  opposite  attorney;  and  if  he  refuse  to  give  it,  or  give  in  a  fictitious  account 
of  a  person  who  cannot  be  found,  the  court,  if  moved  before  issue  joined,  may 
stay  the  proceedings  until  security  be  given  for  the  payment  of  costs. 
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98.  In  ejectment,  where  the  lessor  of  the  plaintiff  resides  out  of  this  state,  or 
is  an  infant,  or  dead,  the  court,  if  moved  before  issue  joined,  may  stay  proceed- 
ings until  a  real  and  substantial  person  be  named,  or  security  be  given  for  the 
payment  of  costs. 

99.  If  an  action  for  the  mesne  profits  shall  be  brought  in  the  name  of  the 
nominal  plaintiff  in  ejectment,  the  court,  if  moved  before  issue  joined,  may  stay 
proceedings  until  security  be  given  for  the  payment  of  costs. 

100.  The  plaintiff  in  error  shall  assign  and  file  errors,  and  serve  a  copy 
thereof  ou  the  defendant  in  error  or  his  attorney,  in  thirty  days  after  the  first 
day  of  the  terra  to  which  the  writ  is  returnable,  or  be  nonprossed,  uuless  the 
court  shall  grant  further  time;  and  in  such  case  the  plaintiff  shall  assign  and 
file  errors,  and  serve  a  copy  of  the  same  on  the  defendant  or  his  attorney  within 
the  time  so  granted,  or  be  nonprossed. 

101.  The  defendant  shall  join  in  error  within  thirty  days  after  the  expiration  of 
the  time  limited  or  granted  for  assigning,  filing,  and  serving  errors,  or  the  errors 
shall  be  taken  as  confessed,  and  the  cause  be  set  down  to  be  heard  ex  parte. 

102.  After  joinder  in  error,  either  party  may  move  the  court  to  appoint  a  day 
for  the  argument  of  the  cause  ;  but  no  paper  books  shall  be  necessary. 

103.  The  party  prosecuting  such  writ  of  error  shall  procure  the  same  to  be 
returned  to  the  day  in  term  to  which  it  is  made  returnable,  or  show  good  cause 
why  it  is  not  returned,  or  on  failure  thereof,  the  said  writ  shall  be  null  and  void. 

104.  Whenever  a  writ  of  scire  facias  shall  issue  out  of  any  of  the  courts  of 
record  in  this  state,  the  sheriff  or  other  officer  to  whom  the  writ  of  scire  facias 
shall  be  directed,  shall  serve  the  same  either  personally  on  the  defendant,  or  by 
leaving  a  copy  of  the  writ  with  some  white  person  of  the  age  of  fourteen  years, 
at  his  or  her  usual  place  of  abode,  at  least  six  entire  days  before  its  return,  or 
as  directed  in  the  next  section  of  this  act. 

*105.  Whenever  a  writ  of  scire  facias  shall  issue,  and  the  defendant 
has  removed  out  of  the  jurisdiction  of  the  court  issuing  such  process,  or 
cannot  be  found  by  the  sheriff  or  other  officer  to  whom  the  writ  shall  be  directed, 
it  shall  and  may  be  lawful  for  the  plaintiff  to  proceed  as  though  the  said  writ 
of  scire  facias  had  been  duly  served  in  the  manner  prescribed  in  the  next  pre- 
ceding section  of  this  act :  Provided,  the  said  plaintiff  first  cause  the  said  writ 
to  be  published  four  successive  weeks  in  one  of  the  newspapers  printed  in  this 
state,  as  near  the  last  residence  of  the  defendant  as  can  be  conveniently  ascer- 
tained, or  cause  a  copy  of  the  said  writ  to  be  served  on  the  defendant,  wherever 
found,  either  in  this  state  or  in  any  other  place,  at  least  twelve  days  before  the 
return  thereof. 

106.  No  writ  of  certiorari  shall  be  allowed  or  issued  on  any  judgment,  order, 
or  proceeding  that  shall  have  been  entered  or  obtained  in  any  court  of  record 
of  this  state,  or  that  shall  hereafter  be  entered  or  obtained,  unless  the  same  be 
issued  in  eighteen  months  after  the  entering  or  obtaining  the  same. 

107.  The  justices  of  the  supreme  court,  and  the  judges  of  the  courts  of  com- 
mon pleas  in  every  county  of  this  state,  shall  make  such  rules  and  regulations 
for  expediting  and  conducting  suits,  and  the  management  of  business  in  their 
respective  courts,  as  they  shall  from  time  to  time  judge  proper :  Provided,  the 
same  be  not  contrary  to  this  act ;  which  rules  and  regulations  shall  be  fairly 
printed  for  the  use  of  the  court. 

108.  Nothing  in  this  act,  nor  any  matter  or  thing  therein  contained,  shall  be 
considered  as  applicable  to  or  in  any  way  affect  the  court  established  in  this 
state,  by  virtue  of  "An  Act  constituting  courts  for  the  trial  of  small  causes." 

An  Act  to  facilitate  the  administration  of  justice.     Approved  March  18,  1851.   (Pam.  317.) 

109.  Sec.  1.  The  several  regular  terms  of  the  respective  courts  of  this  state 
shall  be  held  at  the  following  times  and  not  otherwise  : 

The  court  of  errors  and  appeals  on  the  third  Tuesday  of  June  and  Novem- 
ber, and  the  second  Tuesday  of  March. 

The  court  of  chancery  on  the  third  Tuesday  of  May  and  October,  and  the 
first  Tuesday  of  February. 
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The  supreme  court  on  the  first  Tuesday  of  June  and  November,  and  the 
fourth  Tuesday  of  February. 

The  several  county  courts  three  times  in  each  year  (times  changed,  see 
Courts),  provided  the  amount  of  the  judges'  circuit  fees  for  each  county  shall 
be  the  same  as  now  allowed  annually,  and  no  more. 

110.  Sec.  2.  It  shall  be  lawful  for  the  plaintiff,  in  any  action  at  law,  when 
the  defendant  shall  have  omitted  to  file  a  plea  or  demurrer  to  the  declaration, 
or  any  subsequent  pleading,  within  the  time  required  by  law,  to  enter  as  of 
course,  either  in  term  or  vacation,  in  the  minutes  of  the  court,  such  rule  for 
judgment  by  default,  either  interlocutory  or  final,  as  he  would  by  law  have  been 
entitled  to  if  such  rule  were  applied  for  in  open  court,  expressing  in  such  rule 
the  true  date  of  the  actual  entry  thereof;  and  such  rule,  when  lawfully  entered, 
shall  have  the  same  force  and  effect  as  if  entered  by  order  of  the  court,  and  if 
unlawfully  entered  shall  be  utterly  void  ;  and  for  the  purposes  of  this  act,  any 
frivolous  plea  or  demurrer,  or  sham  plea,  or  plea  irregularly  pleaded,  may  be 
treated  and  regarded  as  if  the  same  had  not  been  filed. 

111.  Sec.  3.  Any  judge  of  the  court,  in  which  such  action  may  be  pending, 
may,  upon  application  made  before  the  entry  of  such  rule  for  judgment  by 
default,  upon  affidavit  to  be  filed,  made  by  the  defendant,  or  his  attorney  in  the 
suit,  or  agent  in  the  matter  in  controversy,  that  the  defendant  hath  a  defence  to 
said  action,  which  such  affiant  believes  to  be  just  and  legal,  that  he  hath  in  good 
faith  endeavored  to  prepare  his  plea,  and  setting  forth  a  sufficient  excuse  why 
he  has  not  been  able  so  to  do,  or  upon  affidavit  made  by  any  person  on  behalf  of 
the  defendant,  that  he  believes  that  the  defendant  has  a  real  defence  to  said  action, 
and  has  been  absent  from  the  state  ever  since  the  service  of  process,  or  upon 
affidavit  showing  that  the  ends  of  justice  require  that  further  time  be  given, 
grant,  by  order  under  his  hand,  further  time  to  plead,  not  exceeding  thirty  days; 
which  *order,  if  filed  with  the  clerk  before  the  entry  of  judgment  by  [-„„, 
default,  shall  during  the  time  therein  granted  stay  the  entry  of  such  '- 
judgment,  except  upon  application  in  open  court. 

112.  Sec.  4.  In  all  cases  where  the  plaintiff's  damages  may  be  assessed  by 
the  court,  the  plaintiff  may  have  them  assessed  by  the  court,  or  in  vacation,  by 
any  judge  thereof,  at  his  chambers,  or  by  the  clerk  thereof,  unless  a  rule  be 
entered  at  any  time  before  the  end  of  ten  days  after  the  plaintiff  is  entitled  to 
his  judgment  by  default,  for  a  writ  of  inquiry ;  and  either  party  may  enter  such 
rule  where  he  is  entitled  to  the  same,  as  of  course,  either  in  term  time  or  vaca- 
tion ;  and  where  the  damages  are  assessed  by  a  jury,  no  rule  for  final  judgment 
shall  be  entered,  except  by  order  of  the  court,  but  where  the  damages  are 
assessed  by  the  court,  or  a  judge,  or  the  clerk  thereof,  a  rule  for  final  judgment 
may  be  entered,  upon  filing  such  assessment,  as  of  course,  either  in  term  or 
vacation,  unless  the  defendant  shall,  within  the  time  above  limited  for  entering  a 
rule  for  a  writ  of  inquiry,  enter  a  rule  to  assess  the  damages  in  open  court,  which 
rule  may  be  entered  in  vacation,  and  shall  be  a  waiver  of  a  writ  of  inquiry ;  and 
where  any  rule  for  final  judgment  shall  be  entered  in  vacation,  such  judgment 
shall  be  signed  and  take  effect  as  of  the  day  when  such  rule  was  actually  entered 
iu  the  minutes,  which  shall  be  truly  stated  in  such  rule.     (See  247,  250.) 

113.  Sec.  5.  After  any  judgment  shall  have  been  entered  in  vacation  by 
default,  the  court  in  which  such  action  is,  if  it  be  made  to  appear  to  its  satis- 
faction that  the  defendant  has  a  real  defence  in  such  action,  may,  at  the  next 
term,  on  such  conditions  as  it  may  deem  proper,  order  that  the  defendant  may 
plead  to  the  action,  and  that  further  proceedings  in  the  meantime  be  stayed  ; 
but  if  such  judgment  shall  have  been  regularly  obtained,  and  without  fraud,  the 
lien  acquired  thereby,  and  by  any  execution  thereon  shall  remain  until  judgment 
is  entered  for  the  defendant  in  such  suit,  or  the  amount  found  due  the  plaintiff 
shall  be  paid. 

114.  Sec.  6.  Courts  of  law  shall  always  remain  open  for  the  return  of  writs 
of  summons,  except  on  Sunday. 

115.  Sec.  7.  All  demurrers  and  pleas  to  bills  in  chancery  shall  be  filed  within 
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forty  days  from  the  return  day  of  the  subpoena,  unless  further  time  be  granted, 
and  the  cause,  within  ten  days  thereafter,  noticed  and  set  down  for  argumenj/ 
for  the  next  term  by  the  party  demurring  or  pleading,  or  a  decree  pro  confesSo 
may  be  taken  in  term  time  or  vacation  :  Provided,  that,  to  prevent  fraud  or 
mistake,  the  chancellor  may,  at  any  time,  upon  notice  and  sufficient  cause  shown, 
grant  a  rule  sta\ing  proceedings  by  virtue  of  such  decree. 

11(5.  Sec.  8.  The  answer  to  any  bill  in  chancery  shall  be  filed  within  forty 
days  from  the  time  of  filing  the  order  for  overruling  the  plea  or  demurrer,  or 
within  sixty  days  from  the  return  of  the  subpoena,  in  case  no  plea  or  demurrer 
be  filed,  or  a  decree  pro  confesso  may  be  taken,  as  in  the  next  preceding  section, 
unless  further  time  be  granted,  in  the  manner  therein  provided. 

117.  Sec.  9.  When  a  demurrer  shall  have  been  filed,  which  shall  not  be 
actually  argued,  or  which,  upon  argument,  appears  to  the  chancellor  to  be  frivo- 
lous, or  intended  for  the  purpose  of  delay,  the  same  shall  be  overruled  as  frivo- 
lous, and  the  chancellor  shall  not  grant  in  such  suit  any  order  extending  the 
time  to  answer  herein  limited,  unless,  upon  full  examination  of  the  circum- 
stances of  the  case,  it  shall  be  made  to  appear  to  him  that  evident  injustice 
would  be  done  without  such  extension,  and  then  he  shall  grant  such  extension, 
only,  as  may  be  absolutely  necessary,  with  proper  diligence,  to  prepare  such 
answer. 

118.  Sec.  10.  It  shall  be  lawful  for  the  supreme  court  to  make  such  rules  and 
regulations,  as  they  may  deem  necessary,  for  the  proper  carryiug  into  effect  the 
objects  of  this  act  in  the  courts  of  law,  and  to  obviate  any  difficulties  that  may 
arise  in  practice  in  said  courts,  by  reason  of  any  omissions  or  defects  in  the 
same  ;  and  also  for  the  court  of  chancery  to  make  the  like  rules  and  regulations 
in  respect  to  the  court  of  chancery  and  the  practice  therein  :  Provided,  that 
said  rules  and  regulations  shall  not  be  inconsistent  with  the  provisions  of  this 
act,  or  of  the  constitution  or  laws  of  this  state. 

Sec.  11.  Superseded  by  act  of  1855  to  reorganize  the  courts.    (See  Courts.) 

*635]  *A  further  Supplement.     Approved  March  10,  1853.     (Pam.  402.) 

119.  Sec.  1.  It  shall  be  lawful  for  any  judge  of  the  supreme  or  circuit  courts, 
in  which  any  judgment  by  default  has  been  or  shall  hereafter  be  entered,  on  satis- 
factory evidence  being  produced  to  him,  at  chambers,  that  such  judgment  was 
improvidently  or  fraudulently  entered,  or  on  affidavit  of  surprise,  and  that  the 
defendant  verily  believes  he  has  a  good  defence,  upon  four  days'  notice  to  the 
plaintiff  or  plaintiffs,  or  to  his  or  their  attorney,  to  grant  a  rule  to  show  cause, 
at  the  next  stated  term  of  said  court,  why  said  judgment  should  not  be  opened 
and  set  aside,  and  the  defendant  be  let  in  to  defend,  and  also  to  stay  execution 
until  the  further  order  of  said  court. 

120.  Sec.  2.  It  shall  be  lawful  for  any  judge  of  said  courts,  at  chambers,  upon 
four  days'  notice  to  the  plaintiff  or  plaintiffs,  or  to  his  or  their  attorney,  upon 
motion  to  examine  and  determine  upon  the  legality  of  orders  made  for  bail,  and 
to  discharge  the  parties  illegally  arrested  in  civil  actions,  and  also  to  make  order 
for  the  payment  of  money  deposited  in  court  in  any  cause  therein  depending,  in 
case  all  the  parties  interested  in  said  deposited  funds  shall  consent  in  writing,  by 
themselves  or  their  respective  attorneys,  to  such  order. 

An  Act  to  simplify  the  pleadings  and  practice  in  courts  of  law.    Approved  March  17,  1855. 

(Pam.  288.) 

121.  Sec.  1.  All  writs  and  process  shall  bear  date  on  the  day  on  which  the 
same  shall  be  issued,  and  may  be  on  paper  or  parchment,  and  the  date  shall 
be  prima  facie  evidence  that  they  were  issued  on  that  day,  but  such  date  maybe 
disproved  whenever  the  same  shall  come  in  question ;  and  if  any  person  shall 
antedate  any  original  process,  he  shall  forfeit  one  hundred  dollars  to  the  party 
aggrieved,  to  be  recovered  by  action  of  debt,  with  costs,  and  also  be  liable  to  him 
for  all  damages  which  he  may  sustain  thereby,  to  be  recovered  in  an  action  of 
trespass  on  the  case,  with  costs. 
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122.  Sec.  2.  Attorneys  at  law  and  solicitors  in  chancery,  who  are  partners  in 
their  business  as  such  attorneys  and  solicitors,  may,  as  such  partners,  and  in 
their  partnership  name,  appear  and  prosecute  or  defend  any  action  in  any  court 
of  judicature  of  this  state. 

1 23.  Sec.  3.  If  the  action  be  prosecuted  by  the  plaintiff  in  person,  then  the 
summons,  or  capias  ad  respondendum,  shall  be  endorsed  with  a  memorandum, 
expressing  that  the  same  has  been  sued  out  by  the  plaintiff  in  person,  and  men- 
tioning the  place  of  his  abode. 

124.  Sec.  4.  Any  attorney  whose  name  shall  be  endorsed  on  any  summons 
or  capias  ad  respondendum  shall,  on  demand  in  writing  made  by  or  on  behalf 
of  any  defendant,  declare  forthwith,  in  writing,  whether  such  writ  has  been  issued 
by  him,  or  with  his  authority  or  privity,  and  also  the  place  of  abode  of  the  plain- 
tiff; and  if  such  attorney  shall  declare  that  the  writ  was  not  issued  by  him,  or 
with  his  authority  or  privity,  or  shall  refuse  to  declare  the  place  of  abode  of  the 
plaintiff,  then  no  further  proceedings  shall  be  taken  in  the  action  without  leave' 
of  the  court. 

125.  Sec.  5.  The  return  of  the  officer  serving  any  writ  or  process  may,  in  the 
same  action,  be  shown  to  be  untrue  by  either  party. 

126.  Sec.  6.  If  the  defendants  in  any  action  in  the  supreme  court  reside  in 
different  counties,  original  process  may  issue  at  the  same  time  to  each  county  in 
which  any  of  the  defendants  reside ;  the  names  of  all  the  defendants  shall  be  in- 
serted in  each  process,  and  it  shall  be  the  duty  of  the  proper  officer  to  serve  the 
same  upon  such  defendants  as  he  can  find  in  his  county,  and  make  return  thereto 
in  the  manner  now  provided  by  law. 

127.  Sec.  7.  If  the  plaintiff,  or  his  attorney,  shall  omit  to  insert  in,  or  endorse 
on,  any  writ  or  process,  any  of  the  matters  required  to  be  inserted  or  endorsed, 
such  writ  or  process  shall  not  on  that  account  be  held  void,  but  it  may  be  set 
aside  as  irregular,  or  amended,  on  such  terms  as  to  the  court  may  seem  fit;  and 
such  amendment  may  be  made  upon  any  application  to  set  aside  the  writ. 

*128.  Sec.  8.  No  warrant  of  attorney,  or  copy  thereof,  need  be  filed  r*non 
in  any  action,  except  in  cases  of  judgment  by  confession  in  actions  not  L 
commenced  by  process. 

129.  Sec.  9.  The  non-joinder  or  misjoinder  of  a  plaintiff  shall  not  be  objected 
to  by  the  defendant,  unless  he  give  written  notice  of  such  objection  to  the  plain- 
tiff, within  five  days  after  filing  his  plea  or  demurrer,  and  state  in  such  notice  the 
name  of  the  person  alleged  to  have  been  omitted  or  improperly  joined;  and  it 
shall  be  lawful  for  the  court,  or  a  judge,  at  any  time  before  the  trial  of  the  issue, 
whether  of  law  or  of  fact,  to  order,  upon  such  terms  as  they  or  he  shall  think 
proper,  that  any  person  not  joined  as  plaintiff  in  such  cause  shall  be  so  joined, 
or  that  any  person  originally  joined  as  plaintiff  shall  be  struck  out  from  such 
cause,  if  it  shall  appear  that  injustice  will  not  be  done  by  such  amendment,  and 
that  the  person  to  be  added,  as  aforesaid,  either  in  person  or  by  writing  under 
his  hand,  consent  to  be  so  joined,  or  that  the  person  to  be  struck  out,  as  afore- 
said, was  originally  made  a  party  without  his  consent,  or  that  such  persons  con- 
sent, in  manner  aforesaid,  to  be  struck  out;  and  upon  making  and  filing  such 
order  and  written  consent,  the  previous  proceedings  in  the  cause  on  the  part  of 
the  plaintiff  shall  be  amended  in  conformity  thereto,  and  when  any  such  amend- 
ment shall  be  made,  the  liability  of  any  person  who  shall  be  added  as  co-plaintiff 
shall,  subject  to  any  terms  imposed  as  aforesaid,  be  the  same  as  if  such  person 
had  been  originally  joined  as  plaintiff;  and  the  defendant  shall  plead  to  such 
amended  declaration  in  thirty  days  after  a  service  of  a  copy  thereof  on  him. 

130.  Sec.  10.  The  joinder  of  too  many  defendants  in  any  action  upon  con- 
tract shall  not  be  objected  to  on  the  trial  of  the  cause,  unless  the  defendant, 
within  five  days  after  filing  his  plea  or  demurrer,  give  written  notice  to  the 
plaintiff  of  such  intended  objection;  and  upon  such  notice  being  given,  it  shall 
be  lawful  for  the  court,  or  a  judge,  at  any  time  before  the  trial  of  the  cause,  to 
order,  upon  such  terms  as  they  or  he  shall  think  proper,  that  the  name  of  one 
or  more  of  such  defendants  be  struck  out,  if  it  shall  appear  that  injustice  will 
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not  be  done  by  such  amendment;  and  upon  making  and  filing  such  order,  the 
previous  proceedings  in  the  cause,  on  the  part  of  the  plaintiff,  shall  be  amended 
in  conformity  thereto,  and  the  defendant  shall  plead  de  novo  in  thirty  days  after 
service  of  a  copy  of  the  amended  declaration. 

131.  Sec.  11.  In  any  action  on  contract,  commenced  by  summons,  where  the 
non-joinder  of  any  person  as  a  co-defendant  shall  be  pleaded  in  abatement,  the 
plaintiff  shall  be  at  liberty,  without  any  order,  to  amend  the  writ  and  declara- 
tion, by  adding  the  name  of  the  person  named  in  such  plea  in  abatement  as  a 
joint  contractor,  and  to  serve  the  amended  writ  upon  the  person  so  named  in 
such  plea  in  abatement,  and  to  proceed  against  him  and  the  original  defendant; 
and  they  shall  plead  to  the  amended  declaration  in  thirty  days  after  service  of  a 
copy  thereof,  but  the  date  of  such  amendment  shall,  as  between  the  person  so 
added  and  the  plaintiff,  be  considered  for  all  purposes  as  the  commencement  of 
the  action  :  Provided,  that  if  the  person  so  added  do  not  reside  within  the  juris- 
diction of  the  court,  then  the  amended  writ  and  declaration  need  not  be  served 
upon  him  :  And  provided  further,  that  all  pleas  in  abatement  of  the  non-joinder 
of  any  other  defendant  shall  state  the  place  of  residence  of  the  person  whose  non- 
joinder is  pleaded. 

132.  Sec.  12.  In  all  cases  after  such  plea  in  abatement  and  amendment,  as  is 
provided  for  in  the  next  preceding  section,  if  it  shall  appear  upon  the  trial  of 
the  action  that  the  person  so  named  in  such  plea  in  abatement  was  jointly  liable 
with  the  original  defendant,  the  original  defendant  shall  be  entitled,  as  against 
the  plaintiff,  to  the  costs  of  such  plea  in  abatement;  but  if,  at  such  trial,  it  shall 
appear  that  the  original  defendant  is  liable,  but  that  one  or  more  of  the  persons 
named  in  such  plea  in  abatement  is  or  are  not  liable  as  a  contracting  party  or 
parties,  the  plaintiff  shall  nevertheless  be  entitled  to  judgment  against  the  other 
defendant  or  defendants  who  shall  appear  to  be  liable;  and  every  defendant  who 
is  not  so  liable  shall  have  judgment,  with  his  costs,  as  against  the  plaintiff,  who 
shall  be  allowed  the  same,  together  with  his  costs,  on  the  plea  in  abatement  and 
amendment,  as  costs  in  the  cause  against  the  original  defendant  who  shall  have 
so  pleaded  in  abatement  the  non-joinder  of  such  person:  Provided,  that  any 
♦  fi^l  defendant  so  *pleading  in  abatement  shall  be  at  liberty,  on  the  trial,  to 

J  prove  the  liability  of  the  defendant  or  defendants  named  by  him  in  such 
plea  in  abatement. 

133.  Sec.  13.  In  any  action  by  a  man  and  his  wife  for  an  injury  done  to  the 
wife,  in  respect  of  which  she  is  necessarily  joined  as  co-plaintiff,  it  shall  be  lawful 
for  the  husband  to  add  thereto  claims  in  his  own  right  arising  ex  delicto,  and 
separate  actions  brought  in  respect  to  such  claims  may,  by  order  of  the  court, 
or  a  judge,  be  consolidated :  Provided,  that  in  case  of  the  death  of  either  plain- 
tiff, such  suit  shall  abate  only  so  far  as  relates  to  the  cause  or  causes  of  action, 
if  any,  which  do  not  survive. 

134.  Sec.  14.  It  shall  be  lawful  for  the  holder  of  any  bill  of  exchange  or  pro- 
missory note,  instead  of  bringing  separate  actions  against  the  parties  separately 
liable  thereon,  to  include  all  or  any  of  them  in  one  action,  and  to  proceed  to 
judgment  and  execution,  in  the  same  manner  as  though  all  the  defendants  were 
joint  contractors,  subject,  however,  to  the  cpualifications  hereinafter  provided. 

135.  Sec.  15.  -In  every  such  action,  the  plaintiff  may  declare  on  the  money 
counts  alone,  annexing  to  the  declaration  a  notice  containing  a  copy  of  the  bill 
or  note,  with  the  endorsements,  and  stating  that  the  action  is  brought  to  recover 
the  amount  due  thereon ;  but  he  shall  not  declare  against  any  several  drawer, 
maker,  endorser,  or  acceptor,  not  served  with  process,  or  a  copy  of  the  declara- 
tion;  and  any*  joint  drawer,  maker,  endorser,  or  acceptor,  may  plead  in  abate- 
ment the  non-joinder  of  any  other  joint  drawer,  maker,  endorser,  or  acceptor; 
and  no  judgment  shall  be  rendered,  or  record  made  up  against  any  several 
drawer,  maker,  endorser,  or  acceptor,  not  served  with  process,  or  a  copy  of  the 
declaration,  which  copy  shall  be  served  on  or  before  the  filing  of  the  same,  and 
an  affidavit  of  such  service  shall  be  annexed  to  and  filed  with  the  declaration ; 
but  judgment  may  be  obtained  against  joint  contractors,  some  only  of  whom 
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have  been  served  with  process,  and  such  judgment  shall  have  the  same  effect 
against  the  joint  contractors  as  heretofore. 

136.  Skc.  16.  In  any  such  action,  judgment  maybe  rendered  for  the  plaintiff 
against  some  one  or  more  of  the  defendants,  and  also  in  favor  of  some  one  or 
more  of  the  defendants  against  the  plaintiff,  according  as  the  rights  and  liabili- 
ties of  the  respective  parties  shall  appear,  either  upon  confession,  default  in 
pleading,  or  on  a  trial ;  and  any  person  sued  shall  be  entitled  to  set  off  his  de- 
mands against  the  plaintiff  in  the  same  manner  as  though  such  defendant  had 
been  sued  in  the  form  heretofore  used;  and  when  judgment  shall  be  rendered  in 
favor  of  any  defendant,  he  shall  recover  his  costs  against  the  plaintiff  in  the 
same  manner  as  though  judgment  had  been  rendered  for  all  the  defendants. 

137.  Sec.  17.  If,  upon  the  trial  of  any  such  action,  the  whole  amount  of  the 
set-off  allowed  shall  equal  or  exceed  the  amount  allowed  to  the  plaintiff,  then, 
in  the  first  case,  the  verdict  or  report  shall  be  in  favor  of  the  defendants  generally, 
and  in  the  last  case  for  the  excess,  and  in  all  cases  the  verdict  or  report  shall 
certify  the  amount  allowed  to  each  defendant  as  a  set-off. 

138.  Sec.  18.  The  rights  and  responsibilities  of  the  several  parties  to  any 
such  bill  or  note,  as  between  each  other,  shall  remain  as  heretofore,  saving  only 
the  rights  of  the  plaintiff,  so  far  as  they  may  have  been  determined  by  the  judg- 
ment, and  any  one  or  more  of  the  defendants  shall  be  entitled  to  the  testimony 
of  any  co-defendant  as  a  witness  in  all  cases  where  he  or  they  would  be  entitled 
to  his  testimony  had  the  suit  been  brought  in  the  form  heretofore  used;  and 
the  plaintiff  shall  be  entitled  to  the  testimony  of  any  defendant  as  a  witness  in 
all  cases  where  he  would  be  entitled  to  his  testimony  against  the  other  parties 
to  the  bill  or  note,  had  the  suit  been  brought  in  the  form  heretofore  used. 

139.  Sec.  19.  It  shall  not  be  necessary  for  the  plaintiff  to  include  in  the  same 
record  a  judgment  against  all  the  parties  to  said  bill  or  note,  but  judgment  may 
be  entered  against  any  of  them  whenever  the  plaintiff  would  have  been  entitled 
to  the  same  had  the  suit  been  commenced  against  such  party  only;  and  if  the 
trial  or  hearing  of  such  cause  be  put  off  by  any  of  the  parties  to  said  bill  or 
note,  or  if  a  judgment  by  default  shall  have  been  obtained  against  part  of  the 
defendants,  the  plaintiff  may  proceed  to  the  trial  or  hearing  against  the  other 
parties  in  the  same  manner  as  if  the  suit  had  been  commenced  against  the  other 
parties  only. 

*140.  Sec.  20.  It  shall  be  lawful  for  any  party  to  any  promissory  note  *rfioo 
or  bill  of  exchange,  who  shall  be  sued  jointly  with  any  other  party  thereto,  L 
to  apply  to  the  court,  or  a  judge  thereof,  for  any  order  or  relief  to  which  he 
would  be  entitled  if  he  had  been  separately  sued,  and  the  court  or  judge  may, 
iu  their  discretion,  grant  to  him  such  order  or  relief  as  would  be  granted  to  such 
party  if  separately  sued. 

141.  Sec.  21.  Whenever  an  execution  against  goods,  or  against  goods  and 
lands,  shall  issue  in  any  such  action  upon  a  bill  or  note,  as  is  hereinbefore  pro- 
vided for,  it  shall  be  the  duty  of  the  sheriff,  or  other  officer,  after  making  a  levy 
upon  the  property  liable  to  the  execution,  to  make  the  money  out  of  the  pro- 
perty of  the  defendant  or  defendants  primarily  liable,  as  between  themselves,  for 
its  payment,  according  to  the  terms  of  the  bill  or  note,  if  it  can  be  done  before 
selling  the  property  of  the  person  or  persons  secondarily  liable;  and  for  the  in- 
formation of  such  officer,  it  shall  be  the  duty  of  the  plaintiff  or  his  attorney  to 
endorse  on  the  execution  the  order  in  which  the  defendants,  according  to  the 
terms  of  the  bill  or  note,  are  liable,  as  between  themselves,  for  its  payment ;  and 
if  such  endorsement  be  omitted,  or  be  untruly  made,  it  shall  be  the  duty  of  the 
court  to  set  aside  the  execution  as  irregular;  and  if  the  judgment  be  paid  by  a 
defendant,  or  defendants  secondarily  liable,  as  between  themselves,  it  shall  not 
be  considered  satisfied  as  against  the  defendant  or  defendants  liable  over  on  the 
bill  or  note  to  the  defendant  making  such  payment,  but  he  shall  have,  on  appli- 
cation to  the  court  or  a  judge,  giving  notice  thereof  to  the  other  parties  to  the 
judgment,  and  subject  to  such  regulations  as  may  be  imposed,  the  full  benefit 
and  control  of  such  judgment  for  the  purpose  of  compelling  repayment  from  the 
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defendant  or  defendants  liable  to  him  for  such  repayment,  and  on  this  applica- 
tion the  court  or  judge  may  order  an  issue  to  try  the  question  in  controversy. 

142.  Sec.  22.  The  assignee  for  a  valuable  consideration  of  any  chose  in  action, 
heretofore  or  hereafter  assigned,  if  the  assignor  be  dead,  may  sue  for  and  re- 
cover the  same  in  his  own  name ;  and  the  defendant  in  any  such  action  may  set 
up  and  avail  himself  of  any  defence  thereto,  arising  before  he  shall  have  received 
due  notice  of  such  assignment,  in  the  same  manner,  and  with  the  like  effect,  as 
if  the  assignor  had  been  living,  and  the  action  had  been  brought  in  his  name. 

143.  Sec.  23.  No  pleading  shall  be  deemed  insufficient  for  any  defect  which 
could  heretofore  be  objected  to  only  by  special  demurrer;  and  where  issue  is 
joined  on  a  demurrer,  the  court  shall  give  judgment  according  as  the  very  right 
of  the  cause  and  matter  in  law  shall  appear,  without  regarding  any  imperfection, 
omission,  defect  in,  or  lack  of  form ;  and  no  judgment  shall  be  arrested,  stayed, 
or  reversed,  for  any  such  imperfection,  omission,  defect  in,  or  lack  of  form. 

144.  Sec.  24.  If  any  pleading  be  so  framed  as  to  prejudice,  embarrass,  or 
delay  the  fair  trial  of  the  action,  the  opposite  party  may  apply  to  the  court,  or 
a  judge,  to  strike  out  or  amend  such  pleading ^  and  such  order  shall  be  made 
respecting  the  same,  and  also  respecting  the  costs  of  the  application,  as  such 
court  or  judge  shall  see  fit. 

145.  Sec.  25.  It  shall  be  lawful  for  the  plaintiff  or  defendant  in  any  action, 
to  aver  performance  of  conditions  precedent  generally;  and  the  opposite  party 
shall  not  deny  such  averment  generally,  but  shall  specify  in  his  pleading  the 
condition  precedent,  the  performance  of  which  he  intends  to  contest. 

14G.  Sec.  26.  In  actions  of  libel  and  slander,  the  plaintiff  shall  be  at  liberty 
to  aver  that  the  words  or  matter  complained  of  were  used  in  a  defamatory  sense, 
specifying  such  defamatory  sense,  without  any  prefatory  averment  to  show  how 
such  words  or  matter  were  used  in  that  sense,  and  such  averment  shall  be  put 
in  issue  by  the  denial  of  the  alleged  libel  or  slander;  and  where  the  words  or 
matter  set  forth,  with  or  without  the  alleged  meaning,  show  a  cause  of  action, 
the  declaration  shall  be  sufficient. 

147.   Sec.  27.  Repealed.     (See  236-7-8.) 
+  poq-|       *148.   Sec.  28.  In  all  actions  upon  bonds  with  a  condition,  the  plain- 
J  tiff  shall  state  the  condition  and  assign  breaches  thereof  in  his  declara- 
tion; and  no  evidence  shall  be  given  of  any  breach  not  so  assigned. 

149.  Sec.  29.  Express  color  and  special  traverses  shall  not  be  necessary  in  any 
pleading. 

150.  Sec.  30.  A  right  by  virtue  of  a  private  way  may  be  pleaded  generally, 
in  the  same  manner  as  in  pleading  a  public  way. 

151.  Sec.  31.  Repealed.     (See  236.) 

152.  Sec.  32.  Repealed.     (See  235.) 

153.  Sec.  33.  Repealed. 

154.  Sec.  34.  Repealed.     (See  234  ) 

155.  Sec.  35.  The  defendant  in  every  action  at  law  shall  file  with  his  plea  or 
demurrer  an  affidavit  that  the  same  is  not  intended  for  the  purpose  of  delay,  and 
that  the  affiant  verily  believes  that  the  defendant  hath  a  just  and  legal  defence  to 
said  action  on  the  merits  of  the  case,  which  affidavit  shall  be  made  by  the 
defendant,  or  in  his  absence  may  be  made  by  his  attorney  or  agent  in  the  action, 
and  for  want  of  such  affidavit  the  plea  or  demurrer  shall  be  treated  as  a  nullity; 
and  if  the  plaintiff,  after  the  defendant  is  in  court,  files  his  declaration  sooner 
than  now  required  by  law,  and  serves  a  copy  thereof  on  the  defendant,  he  shall 
file  his  plea  or  demurrer  in  thirty  days  after  such  service,  or  on  failure  thereof 
judgment  shall  be  entered  against  him,  in  which  case  the  plaintiff,  before  enter- 
*6401  *n^  ^e  Judgment,  snad  file  *an  affidavit  of  such  service:  Provided  how- 
ever, that  the  court,  or  a  judge,  may  give  the  defendant  leave  to  plead 

or  demur  without  filing  any  affidavit  therewith.     (See  240,  247,  250.) 

156.  Sec.  36.  In  all  actions  where  the  defendant  pleads  the  general  issue,  and 
gives  notice  with  it  of  special  matter  which  he  intends  to  give  in  evidence  in  bar 
of  the  action,  the  plaintiff  shall,  within  thirty  days  after  filing  such  plea,  or 
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within  such  farther  time  as  he  may  be  granted  by  the  court  or  a  judge,  fde  a 
written  notice  to  the  defendant  of  any  special  matter  which  he  intends  to  give 
in  evidence  in  denial  or  avoidance  of  such  special  matter  so  given  notice  of  by 
the  defendant,  and  which  it  would  have  been  necessary  to  reply  specially  had  the 
defendant's  defence  been  specially  pleaded,  or  else  be  precluded  from  giving  the 
same  in  evidence;  and  such  notice,  both  of  plaintiff  aud  defendant,  shall  be 
copied  as  a  part  of  the  circuit  record,  and  recorded  with  the  pleadings.  (See 
22(5.) 

157.  Sec.  37.  Whenever  any  pleading  concludes  to  the  country,  issue  shall  be 
considered  as  joined  thereon,  unless  a  demurrer  be  tiled  thereto,  and  a  similiter, 
when  necessary,  may  be  added  at  any  time. 

158.  Sec.  38.  Either  party  may,  by  written  notice,  to  be  served  at  least  fif- 
teen days  before  the  trial,  call  on  the  other  party  to  admit,  in  writing,  the  exe- 
cution of  any  document,  saving  all  just  exceptions;  and  in  case  of  refusal  or 
neglect  to  admit  for  ten  days  after  such  service,  the  costs  of  proving  the  docu- 
ment shall  be  paid  by  the  party  so  refusing  or  neglecting,  whatever  the  result  of 
the  cause  may  be,  unless  at  the  trial  the  judge  shall  certify  that  the  refusal  or 
neglect  to  admit  was  reasonable ;  and  an  affidavit  of  the  attorney  in  the  cause  of 
the  due  signature  of  any  admissions  made  in  pursuance  of  such  notice,  and  an- 
nexed to  the  affidavit,  shall  be  in  all  cases  sufficient  evidence  of  such  admission. 

159.  Sec.  39.  In  actions  in  the  supreme  court,  not  tried  at  bar,  the  party 
obtaiuing  verdict  may,  by  order  of  the  justice  who  tried  the  cause,  subject  to  such 
terms  as  he  may  impose,  two  days'  notice  being  given  of  the  application  for  such 
order,  file  the  circuit  record  and  postea,  enter  judgment,  and  issue  execution  forth- 
with after  the  making  of  such  order ;  but  in  case  a  rule  nisi  for  a  new  trial  be 
granted,  the  proceedings  on  such  judgment  and  execution  shall  be  stayed  until 
the  determinatiou  of  the  same.     (See  241.) 

160.  Sec.  40.  In  all  actions  against  a  principal  and  surety,  where  an  execu- 
tion against  goods,  or  against  goods  and  lands,  has  been  issued,  it  shall  be  lawful 
for  the  court  or  a  judge,  on  application  of  the  surety,  and  notice  of  the  appli- 
cation to  the  principal  debtor,  and  to  the  plaintiff,  to  direct  the  sheriff,  or  other 
officer,  after  making  a  levy  upon  the  property  liable  to  the  execution,  to  make 
the  money  out  of  the  property  of  the  principal,  if  it  can  be  done,  before  selling 
the  property  of  the  surety ;  and  if  the  judgment  be  paid  by  a  surety,  it  shall  not 
be  considered  satisfied,  except  as  to  such  surety;  and  he,  on  like  application  to 
the  court  or  a  judge,  and  like  notice,  and  subject  to  such  regulations  as  may  be 
imposed,  shall  have  the  full  benefit  and  control  of  the  judgment,  for  the  pur- 
pose of  compelling  repayment  from  the  principal  or  contribution  from  his  co- 
surety, and  on  this  last  application,  the  court  or  judge  may  order  an  issue  to  try 
the  questions  in  controversy. 

161.  Sec.  41.  Upon  all  judgments  recovered  or  docketed  in  the  supreme 
court,  executions  may  issue  at  the  same  time  to  any  county  or  counties  in  which 
the  defendants,  or  any  of  them,  may  reside  or  be,  or  in  which  the  defendant 
or  defendants,  or  any  of  them,  may  have  any  property  liable  to  be  taken  in 
execution,  without  any  suggestion  of  the  issuing  of  a  prior  execution  to  the 
county  in  which  the  venue  may  be  laid :  Provided,  that  if  more  than  one  exe- 
cution be  levied  at  the  same  time,  there  shall  not  be  any  sale  made  of  the 
defendant's  property  under  more  than  one  of  them,  except  to  satisfy  a  deficiency 
remaining  after  a  sale  under  that  one;  and  if  any  sale  be  made  contrary  to  this 
provision,  the  plaintiff  and  his  attorney  shall  be  liable  to  the  defendant,  as  tres- 
passers, for  all  damages  he  may  sustain  thereby,  to  be  recovered  in  an  action  of 
trespass;  and  the  court  or  a  judge  may,  on  application  of  the  defendant,  and 
for  good  cause  shown,  stay  the  proceedings  on  any  one  or  more  of  such  execu- 
tions, or  direct  under  which  a  sale  shall  first  be  made,  or  order  the  proceeds  of 
any  sale  to  be  paid  into  court. 

162.  Sec.  42.  Execution  may  issue,  without  a  revival  of  the  judgment  by  scire 
*facias,  at  any  time  within  twenty  years  from  its  recovery:  Provided,  r*cii 
the  parties  to  the  judgment,  or  those  of  them  during  whose  lives  execu-  "- 
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tion  may  now  issue  without  a  scire  facias,  be  then  living  :  And  provided  further , 
that  if  more  than  six  years  have  elapsed  since  the  recovery  of  the  judgment,  a 
special  order  of  the  court  shall  be  necessary  before  the  execution  issues,  to  be 
made  upon  ten  days'  notice  to  the  defendant  of  the  application  therefor,  and 
proof  to  the  satisfaction  of  the  court  of  the  amount  remaining  due  upon  the 
judgment. 

163.  Sec.  43.  No  variance  between  the  allegation  in  a  pleading  and  the  proof 
shall  be  deemed  material,  unless  it  have  actually  misled  the  adverse  party,  to  his 
prejudice,  in  maintaining  his  action  or  defence  upon  the  merits;  whenever  it  shall 
be  alleged  that  a  party  has  been  so  misled,  that  fact  shall  be  established  to  the 
satisfaction  of  the  court  trying  the  cause,  and  thereupon  the  court  may  order  the 
pleading  to  be  amended  upon  such  terms  as  shall  be  just. 

164.  Sec.  44.  Where  the  variance  is  not  established  to  be  material,  as  provided 
in  the  last  section,  the  court  may  order  an  immediate  amendment  of  the  plead- 
ing, without  costs  ;  but  where,  however,  the  allegation  of  the  cause  of  action,  or 
defence,  to  which  the  proof  is  directed,  is  untrue,  not  in  some  particular  or  par- 
ticulars only,  but  in  its  entire  scope  and  meaning,  it  shall  not  be  deemed  a  case 
of  variance,  but  a  failure  of  proof. 

165.  Sec.  45.  Any  pleading  may  be  amended  by  the  party  of  course,  without 
application  to  the  court,  without  costs,  and  without  prejudice  to  the  proceedings 
already  had,  at  any  time  before  a  pleading  in  answer  thereto  has  been  filed  ;  and 
in  such  case  a  copy  of  the  amended  pleading  shall  be  served  on  the  adverse  party 
within  five  days  after  filing  the  same,  who  shall  plead  thereto  in  thirty  days  after 
such  service. 

166.  Sec.  46.  In  order  to  prevent  the  failure  of  justice  by  reason  of  mistakes 
and  objections  of  form,  it  shall  be  lawful  for  the  court,  or  any  judge  thereof,  at 
all  times,  to  amend  all  defects  and  errors  in  any  proceeding  in  civil  causes, 
whether  there  is  any  thing  in  writing  to  amend  by  or  not,  and  whether  the  defect 
or  error  be  that  of  the  party  applying  to  amend  or  not,  and  all  such  amendments 
may  be  made  with  or  without  costs,  and  upon  such  terms  as  to  the  court  or  judge 
may  seem  fit ;  and  all  such  amendments  as  may  be  necessary  for  the  purpose  of 
determining  in  the  existing  suit  the  real  question  in  controversy  between  the  par- 
ties shall  be  so  made.     (See  239.) 

167.  Sec.  47.  In  actions  of  ejectment  commenced  after  this  act  takes  effect, 
the  consent  rule,  and  all  the  fictions  heretofore  used  in  such  actions,  be  and  the 
same  are  hereby  abolished,  and  the  action  shall  be  commenced  by  summons,  in 
the  name  of  the  person  claiming  the  premises  in  question,  as  plaintiff,  and  against 
the  tenant  in  possession  thereof,  as  defendant;  the  summons  shall  describe  the 
premises  with  such  certainty  as  will  distinctly  apprize  the  defendant  of  their 
description  and  situation,  and  so  that  from  such  description  possession  thereof 
may  be  delivered ;  and  if  the  plaintiff  claims  only  an  undivided  interest  therein, 
it  shall  also  state  such  interest;  and  it  shall  be  served  in  the  same  manner  as 
declarations  in  ejectment  have  heretofore  been  served,  or  in  such  manner  as  the 
court  may  order,  and  may  be  made  returnable  in  term  time  or  vacation,  and  shall 
be  according  to  form  number  one,  in  the  schedule  to  this  act  annexed,  or  to  the 
like  effect. 

168.  Sec.  48.  The  defendants  named  in  the  summons,  or  either  of  them,  shall 
be  allowed  to  plead  to  and  defend  the  action,  either  jointly  or  separately  ;  and 
that  the  landlord  of  the  tenant  in  possession,  or  other  proper  person,  shall,  by 
leave  of  the  court  or  a  judge,  be  admitted  to  appear  and  defend  the  action,  in 
all  cases  where  the  same  would  have  been  allowed  heretofore :  Provided,  the 
application  therefor  be  made  in  twenty  days  after  the  return  day  of  the  sum- 
mons, or  within  such  further  time  as  maybe  granted  by  the  court  or  a  judge,  and 
five  days'  notice  of  such  application,  and  of  the  taking  of  affidavits  to  be  used 
thereon,  to  be  given  to  the  plaintiff;  and  any  person  admitted  to  defend  as  land- 
loi*d,  in  respect  of  property  whereof  he  is  in  possession  only  by  his  tenant,  shall 
state,  in  his  plea,  that  he  defends  as  such  landlord,  and  such  person  shall  be  at 
liberty  to  set  up  any  defence  which  he  has  heretofore  been  allowed  to  set  up,  and 
no  other. 
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*lf>9.  Sec.  49.  The  pleadings  shall  be  filed  within  the  times  limited  for  r*ci9 
filing  the  same  in  personal  actions.  L 

170.  Sec.  50.  The  declaration  shall  describe  the  premises  claimed  with  the 
same  certainty  as  the  summons,  and  shall  state  the  time  when  the  plaintiff's  right 
to  the  possession  thereof  accrued,  and  may  contain  several  counts  ;  and  if  the 
landlord,  or  other  proper  person,  be  admitted  to  defend  the  action,  the  plaintiff 
shall  declare  against  him  and  the  defendant  named  in  the  summons,  and  such 
declaration  shall  be  according  to  one  of  the  forms  of  declarations  contained  in 
said  schedule,  as  the  circumstances  of  the  case  may  require,  or  to  the  like  effect. 

171.  Sec.  51.  When  the  landlord  or  other  proper  person  is  admitted  to 
defend,  he  or  they  may  join  with  the  tenant  in  possession  in  the  defence,  or  may 
defend  separately,  and  the  defendants,  or  either  of  them,  may  defend  for  a  part 
only  of  the  premises  in  question,  and  when  for  a  part,  it  shall  be  described  in  the 
plea  with  the  same  certainty  as  is  required  in  the  summons  ;  the  plea  shall  be 
according  to  one  of  the  forms  of  pleas  contained  in  said  schedule,  as  the  circum- 
stances of  the  case  may  require,  or  to  the  like  effect,  and,  under  such  plea,  the 
defendant  may  give  in  evidence  any  lawful  defence  to  the  action,  not  inconsistent 
with  the  other  provisions  of  this  act. 

172.  Sec.  52.  The  plea  of  the  defendant  shall,  for  the  purposes  of  that  action, 
be  construed  as  an  admission  that  he  was  in  possession  of  the  premises  fur  which 
he  defends  at  the  time  of  commencing  the  action. 

173.  Sec.  53.  If  the  premises  in  question  be  not  described  with  sufficient  cer- 
tainty in  the  declaration  or  plea,  the  court  or  a  judge  may  order  it  to  be  amended 
so  as  to  be  so  described,  and  if  either  party  fail  to  comply  with  such  order,  judg- 
ment may  be  entered  as  for  want  of  a  declaration  or  plea,  according  to  the  cir- 
cumstances of  the  case. 

174.  Sec.  54.  If  no  plea  be  filed  within  the  time  limited,  the  plaintiff  shall  be 
entitled  to  a  judgment  that  he  recover  possession  of  the  premises  claimed  in  the 
declaration,  upon  which  a  writ  of  possession  may  issue  ;  and  he  shall  also  recover 
his  costs  by  the  same  judgment,  and  have  execution  therefor,  including  the  costs 
on  the  writ  of  possession,  against  the  defendant  named  in  the  summons,  which 
execution  for  costs  may  be  included  in  the  writ  of  possession,  and  be  of  the  like 
nature  as  heretofore  used,  provided  it  appear  by  the  affidavit  of  service  of  the 
summons  that  he  was  actually  in  possession  of  the  premises  claimed,  or  some 
part  thereof,  at  the  time  of  such  service,  and  that  the  same  was  served  person- 
ally upon  him,  or  some  member  of  his  family  above  the  age  of  fourteen  years,  at 
his  dwelling-house  or  place  of  abode;  and  if  it  do  not  so  appear,  then  the  plain- 
tiff may  recover  his  costs  in  an  action  for  mesne  profits  against  the  defendant 
named  in  the  summons,  as  heretofore. 

175.  Sec.  55.  If  a  plea  be  filed  limiting  the  defence  to  a  part  only  of  the  pre- 
mises in  question,  the  plaintiff  shall  be  entitled  to  a  judgment,  that  he  recover 
possession  of  the  part  not  defended  for,  upon  which  a  like  writ  of  possession  may 
issue,  and  in  such  case  he  may  recover  his  costs  in  an  action  for  mesne  profits 
against  the  defendant  named  in  the  summons  as  heretofore ;  and  where  a  part 
only  of  the  premises  are  defended  for,  the  plaintiff  may  enter  a  discontinuance  of 
the  action  as  to  that  part,  and  enter  judgment  for  the  residue,  without  thereby 
becoming  liable  to  pay  costs  to  the  defendants,  or  any  of  them. 

176.  Sec.  56.  After  issue  joined  in  ejectment,  either  party  may  demand  in 
writing  of  the  other  a  bill  of  particulars  of  his  claim  or  title  to  the  premises  in 
question,  which  bill  shall  include  an  abstract  of  such  documentary  evidences  of 
title  as  the  party  may  intend  to  give  in  evidence  on  the  trial ;  and  if  any  such 
documents  may  by  law  be  recorded,  it  shall  also  state  where  they  are  recorded, 
or  if  not  recorded,  then  it  shall  include  copies  of  such  thereof  as  are  in  the  pos- 
session of  the  party  ;  with  the  name  or  names  of  the  subscribing  witness  or  wit- 
nesses, if  any;  and  such  bill  of  particulars  shall  be  delivered  in  twenty  days  after 
the  same  shall  be  demanded,  or  within  such  further  time  as  the  court  or  a  judge, 
on  good  cause  shown,  may  grant,  and  in  default  thereof,  no  evidence  of  such 
title  shall  be  given  on  the  trial,  but  the  court  or  a  judge  may,  upon  good  cause 
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*fii.31  shown,  allow  *either  party  to  serve  an  amended  bill  of  particulars  ;  and 
-■  in  all  cases  the  evidence  of  title  shall  be  confined  to  the  matters  contained 
in  the  bill  of  particulars. 

177.  Sec.  57.  After  issue  is  joined,  the  parties  shall  proceed  to  the  trial 
thereof,  as  in  other  actions;  and  if  the  plaintiff  appears  at  the  trial,  and  the 
defendant  does  not,  the  jury  shall  render  a  verdict  of  guilty  against  the  defendant, 
without  any  proof  of  title  by  the  plaintiff;  and  if  the  defendant  appears,  and  the 
plaintiff  does  not,  the  plaintiff  shall  be  nonsuited ;  if  both  parties  appear,  the 
question  at  the  trial  shall  be,  whether  the  plaintiff  or  plaintiffs,  or  either,  and 
which  of  them,  is  entitled  to  recover  the  possession  of  the  premises  in  question, 
and  whether  of  the  whole  or  of  part,  and  if  of  part,  then  of  which  part;  and  if 
the  jury  shall  find  the  defendant  guilty  as  to  part  only,  their  verdict  shall  par- 
ticularly specify  such  part ;  and  if  a  verdict  be  found  for  the  plaintiff  or  plaintiffs, 
or  either  of  them,  for  the  whole  or  a  part,  judgment  shall  be  entered  thereon, 
that  he  or  they  recover  the  possession  of  the  same,  either  in  whole  or  in  part,  as 
the  case  may  be,  with  costs,  upon  which  a  writ  of  possession  may  issue,  and  it 
may  include  an  execution  for  the  costs,  as  heretofore,  or  a  separate  execution 
may  issue  for  the  costs,  as  heretofore. 

178.  Sec.  58.  If  at  the  trial  the  title  of  the  plaintiff  shall  appear  to  have  ex- 
isted as  alleged  in  the  declaration,  in  such  manner  that  the  plaintiff  or  plaintiffs, 
or  one  of  them,  was,  at  the  commencement  of  the  action,  entitled  to  recover 
possession  of  the  premises  in  question,  or  of  some  part  thereof,  but  shall  also 
appear  to  have  expired  at  the  time  of  the  trial,  the  plaintiff  or  plaintiffs  so 
entitled  shall,  notwithstanding  such  expiration,  be  entitled  to  a  verdict,  according 
to  the  fact,  that  he  was  so  entitled  at  the  commencement  of  the  action,  and  to  a 
judgment  accordingly,  with  his  costs  of  suit;  and  as  to  the  premises  claimed, 
the  judgment  shall  be,  that  the  defendant  go  thereof  without  day. 

179.  Sec.  59.  In  ejectment,  the  successful  party  shall  in  all  cases,  except  where 
it  is  otherwise  provided  in  this  act,  recover  his  costs  of  the  other  party,  and  may 
have  the  like  executions  therefor  as  in  personal  actions  ex  delicto. 

180.  Sec.  60.  In  case  such  action  be  brought  by  some  one  of  several  persons 
entitled,  as  joint  tenants,  tenants  in  common,  or  coparceners,  any  joint  tenant, 
tenant  in  common,  or  coparcener,  defending  the  action,  may  give  notice  with  his 
plea  that  he  defends  as  such,  and  admits  the  right  of  the  plaintiff  to  an  undivided 
share  of  the  property  (stating  what  share),  but  denies  any  actual  ouster  of  him 
from  the  property;  and  such  notice  shall  be  copied  as  a  part  of  the  circuit  record, 
and  recorded  with  the  pleadings;  and  upon  the  trial  of  such  an  issue,  the  addi- 
tional question  of  whether  an  actual  ouster  has  taken  place  shall  be  tried  ;  and  if, 
upon  the  trial  of  the  issue,  it  shall  be  proved  that  the  defendant  is  such  joint 
tenant,  tenant  in  common,  or  coparcener,  with  the  plaintiff,  and  no  such  actual 
ouster  shall  be  proved,  then  the  plaintiff  shall  be  nonsuited,  with  costs;  but  if  it 
shall  be  proved  either  that  the  defendant  is  not  such  joint  tenant,  tenant  in  com- 
mon, or  coparcener,  or  that  an  actual  ouster  has  taken  place,  then  the  jury  shall 
so  find  by  their  verdict,  and  the  plaintiff  shall  have  judgment,  in  accordance  with 
the  verdict,  for  the  recovery  of  possession  and  costs. 

181.  Sec.  61.  The  death  of  a  plaintiff  or  defendant  in  ejectment  shall  not 
cause  the  action  to  abate,  but  it  may  be  continued,  as  hereinafter  provided. 

182.  Sec  62.  In  case  the  right  of  the  deceased  plaintiff  shall  survive  to 
another  plaintiff,  a  suggestion  may  be  made  of  the  death,  which  suggestion  shall 
not  be  traversable,  but  shall  only  be  subject  to  be  set  aside  if  untrue,  and  the 
action  may  proceed  at  the  suit  of  the  surviving  plaintiff;  and  if  such  suggestion 
be  made  before  the  trial,  then  the  plaintiff  shall  have  a  verdict,  and  recover  such 
judgment  as  aforesaid,  upon  its  appearing  that  he  was  entitled  to  bring  the 
action,  either  separately  or  jointly  with  the  deceased  plaintiff;  and  in  case  of  the 
death  before  trial  of  one  of  several  plaintiffs,  whose  right  does  not  survive  to  any 
other  of  the  plaintiffs,  if  the  legal  representatives  of  the  deceased  plaintiff  shall 
not  become  a  party  to  the  action,  in  the  manner  hereinafter  provided,  a  suggestion 
may  be  made  of  the  death,  which  shall  not  be  traversable,  but  only  subject  to  be 
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set  aside  if  untrue,  and  the  action  may  proceed  at  the  suit  of  the  surviving  plain- 
tiff, for  such  share  of  the  property  as  he  is  entitled  to,  and  costs. 

*188.  Sec.  63.  In  case  of  a  verdict  for  two  or  more  plaintiffs,  if  one  r^p.. 
of  such  plaintiffs  die  before  execution  executed  by  delivery  of  posses-  L 
sion  thereupon,  the  other  plaintiff  may,  whether  the  legal  right  to  the  property 
shall  survive  or  not,  suggest  the  death,  in  manner  aforesaid,  and  proceed  to 
judgment  and  execution  for  recovery  of  the  possession  of  the  whole  of  the 
premises  in  question  to  which  the  right  of  possession  may  be  found  by  the  verdict, 
and  the  costs ;  but  nothing  herein  contained  shall  affect  the  right  of  the  legal 
representative  of  the  deceased  plaintiff,  or  the  liability  of  the  surviving  plaintiff 
to  such  representative;  and  the  entry  and  possession  of  such  surviving  plaintiff, 
under  such  execution,  shall  be  considered  as  an  entry  and  possession  on  behalf 
of  such  representative,  in  respect  of  the  share  of  the  premises  in  question  to 
which  he  shall  be  entitled  as  such  representative,  and  the  court  may  direct 
possession  to  be  delivered  accordingly. 

184.  Sec.  64.  In  case  of  the  death  before  trial  of  a  sole  plaintiff,  or  of  one  of 
several  plaintiffs  whose  right  does  not  survive  to  any  other  plaintiff,  the  legal  re- 
presentative of  such  deceased  plaintiff  may,  by  leave  of  the  court,  enter  a  sugges- 
tion of  such  death,  and  that  he  is  such  legal  representative,  and  the  action  shall 
thereupon  proceed ;  and  the  truth  of  the  suggestion  shall  be  tried  on  the  trial  of 
the  action,  together  with  the  title  of  the  deceased  plaintiff;  and  such  judgment 
shall  follow  upon  the  verdict  in  favor  of  or  against  the  person  making  such 
suggestion,  as  is  hereinbefore  provided  with  reference  to  a  judgment  for  or 
against  such  deceased  plaintiff. 

185.  Sec.  65.  In  case  a  sole  plaintiff  die  after  a  verdict  in  his  favor  and  before 
execution  executed  by  delivery  of  possession  thereon,  judgment  shall  nevertheless 
be  entered  in  his  favor,  and  have  the  same  effect  as  if  entered  in  his  lifetime;  and 
the  court,  upon  suggestion  of  such  death,  and  application  of  the  legal  represen- 
tative of  the  deceased  plaintiff,  may  order  that  a  writ  issue  for  the  delivery  to 
such  representative  of  the  possession  of  the  premises  recovered,  and  the  same 
shall  be  delivered  accordingly,  subject,  however,  to  such  terms  as  the  court  may 
impose ;  and  the  personal  representatives  of  such  deceased  plaintiff  shall  have 
the  like  remedies  for  the  collection  of  the  costs  recovered  by  such  judgment  as 
they  would  have  upon  any  other  judgment  for  money  in  favor  of  said  deceased. 

186.  Sec.  66.  If,  after  a  verdict  in  favor  of  a  defendant,  a  sole  plaintiff,  or  one 
of  several  plaintiffs,  die  before  judgment,  the  defendant  shall  nevertheless  be 
entitled  to  judgment  as  if  no  such  death  had  happened ;  and  in  case  of  a  sole 
plaintiff,  the  defendant  may  proceed  for  the  recovery  of  his  costs,  in  like  manner 
as  upon  any  other  judgment  for  money,  against  such  deceased ;  and  in  case  of 
several  plaintiffs,  the  defendant  may  have  execution  against  the  surviving  plaintiff 
for  his  costs;  and  if,  after  such  verdict  in  favor  of  a  defendant,  and  before  judg- 
ment, he  should  die,  judgment  shall  nevertheless  be  entered  in  his  favor,  and 
have  the  same  effect  as  if  entered  in  his  lifetime. 

187.  Sec.  67.  In  case  of  the  death  before  judgment  of  one  of  several  defend- 
ants who  defends  jointly,  a  suggestion  may  be  made  of  the  death,  which  sugges- 
tion shall  not  be  traversable,  but  only  be  subject  to  be  set  aside  if  untrue,  and  the 
action  may  proceed  against  the  surviving  defendant  to  judgment  and  execution ; 
but  if  such  death  happen  before  trial,  the  court,  in  their  discretion,  may  order 
that  notice  to  be  given  to  the  legal  representative  of  such  deceased  defendant  to 
appear  and  defend  the  action  within  a  time  to  be  limited  by  the  court,  the  notice 
to  be  served  in  such  manner  as  the  court  may  direct;  and  in  case  such  represen- 
tative appear  and  plead,  he  shall  plead  the  same  plea,  and  the  same  proceedings 
may  be  taken  against  him  as  if  he  had  been  originally  admitted  to  defend  the 
action  ;  and  if  no  such  order  be  made,  or  if  one  be  made,  and  such  representative 
do  not  so  appear  and  plead  within  the  time  so  limited,  and  au  affidavit  be  filed 
of  the  due  service  of  such  notice,  then  the  plaintiff  suggesting  the  death,  in 
manner  aforesaid,  may  proceed  against  the  surviving  defendant  to  judgment  and 
execution. 
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188.  Sec.  68.  In  case  of  the  death  of  a  sole  defendant,  or  of  all  the  defendants, 
before  trial,  a  suggestion  may  be  made  of  the  death,  which  suggestion  shall  not  be 
traversable,  but  only  be  subject  to  be  set  aside  if  untrue,  and  the  plaintiff  shall 

*be  entitled  to  a  judgment  for  recovery  of  the  possession  of  the  premises 
J  in  question,  unless  some  other  person  shall  appear  and  defend  within  the 
time  to  be  appointed  for  that  purpose  by  the  order  of  the  court,  to  be  made  on 
the  application  of  the  plaintiff;  and  it  shall  be  lawful  for  the  court,  upon  such 
application,  to  order  that  the  plaintiff  shall  be  at  liberty  to  sign  judgment  within 
such  time  as  the  court  may  think  fit,  unless  the  legal  representative  of  the 
deceased  defendant  or  defendants  shall,  within  such  time,  appear  and  plead  to 
the  action ;  and  such  order  may  be  served  in  such  manner  as  the  court,  under  the 
circumstances,  may  direct;  and  in  case  such  person  shall  appear  and  plead,  he 
shall  plead  the  same  plea,  and  the  same  proceedings  may  be  taken  against  him 
as  if  he  had  been  originally  admitted  to  defend  the  action;  and  if  no  plea  be 
filed  within  the  time  limited,  then  the  plaintiff,  upon  filing  an  affidavit  of  the  due 
service  of  such  order,  shall  be  at  liberty  to  sign  judgment  pursuant  thereto. 

189.  Sec.  69.  In  case  of  the  death  of  a  sole  defendant,  or  of  all  the  defend- 
ants, after  verdict  against  him  or  them,  the  plaintiff  shall  nevertheless  be  entitled 
to  judgment  as  if  no  such  death  had  taken  place,  and  to  proceed  by  execution 
for  the  recovery  of  possession  without  suggestion  or  revivor,  and  to  proceed  for 
the  recovery  of  the  costs  in  like  manner  as  upon  any  other  judgment  for  money 
against  such  defendant  or  defendants. 

190.  Sec.  70.  In  case  of  the  death  of  one  of  several  defendants,  who  defends 
separately  for  a  portion  of  the  premises  in  question,  for  which  no  other  defendant 
defends,  before  trial,  or  after  a  verdict  against  him,  the  same  proceedings  may 
be  taken  as  to  such  portion  as  in  case  of  the  death  of  a  sole  defendant,  or  the 
plaintiff  may  proceed  against  the  surviving  defendant  in  respect  of  the  portion 
of  the  premises  in  question  for  which  he  defends. 

191.  Sec.  71.  In  case  of  the  death  before  trial  of  one  of  several  defendants 
who  defends  separately  in  respect  of  property  for  which  a  surviving  defendant 
also  defends,  it  shall  be  lawful  for  the  court,  at  any  time  before  the  trial,  to 
order  that  notice  be  given  to  the  legal  representative  of  such  deceased  defendant, 
to  appear  and  defend  the  action  within  a  time  to  be  limited  by  the  court,  the 
notice  to  be  served  in  such  manner  as  the  court  may,  under  the  circumstances, 
direct;  and  in  case  such  representative  appear  and  plead,  he  shall  plead  the 
same  plea,  and  the  same  proceedings  maybe  taken  against  him  as  if  he  had  been 
originally  admitted  to  defend  the  action  ;  and  if  no  such  order  be  made,  or  if 
one  be  made,  and  such  representative  do  not  so  appear  and  plead  within  the 
time  so  limited,  and  an  affidavit  be  filed  of  the  due  service  of  such  notice,  then 
the  plaintiff  suggesting  the  death,  in  manner  aforesaid,  may  proceed  against  the 
surviving  defendant  to  judgment  and  execution. 

192.  Sec.  72.  If,  after  verdict,  a  new  trial  be  granted,  then,  for  the  purpose 
of  preventing  an  abatement  of  the  action,  the  same  proceedings  may  be  had  as 
if  there  had  been  no  trial. 

193.  Sec.  73.  The  plaintiff  may,  at  any  time,  discontinue  the  action,  as  to 
any  or  all  of  the  defendants,  upon  payment  of  his  or  their  posts ;  and  if  one  of 
several  plaintiffs  desires  to  discontinue,  he  may  apply  to  the  court  to  have  his 
name  struck  out  of  the  proceedings,  which  may  be  ordered  upon  such  terms  as 
the  court  may  think  just,  and  the  action  shall  thereupon  proceed  at  the  suit  of 
the  other  plaintiff. 

194.  Sec.  74.  If  one  of  several  defendants,  who  defends  separately  for  a  por- 
tion of  the  property,  retracts  his  plea,  and  confesses  the  plaintiff's  action  as  to 
such  portion,  the  plaintiff  may  forthwith  enter  judgment,  and  issue  execution 
for  the  recovery  of  the  possession  of  that  portion,  and  for  the  costs  occasioned 
by  the  defence  relating  to  the  same,  and  the  action  may  proceed  as  to  the  resi- 
due :  Provided,  that  if  any  other  defendant  defends  for  the  same  portion,  then 
the  plaintiff  shall  not  be  at  liberty  to  issue  execution  for  the  recovery  of  the 
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possession  of  that  portion,  until  he  has  recovered  a  judgment  against  all  the 
defendants  who  defend  therefor. 

195.  Sec.  75.  Error  may  be  brought  in  like  manner  as  in  other  actions  upon 
any  judgment  in  ejectment. 

196.  Sec.  16.  In  all  cases  where  the  defendant  in  ejectment  would  be  liable 
*for  mesne  profits  and  damages,  the  plaintiff  may  declare  for  and  reco-  |-^„  .„ 
ver  the  same  in  the  same  action,  under  such  regulations,  as  to  the  plead-  *- 
ings  and  proceedings,  as  the  justices  of  the  supreme  court  may  prescribe,  which 
regulations  shall  be  applicable  to  actions  of  ejectment  brought  in  the  circuit 
court,  as  well  as  in  the  supreme  court,  or,  after  a  judgment  in  ejectment,  an 
action  may  be  brought  for  the  mesne  profits  and  damages,  as  heretofore. 

197.  Sec.  77.  A  judgment  in  an  action  of  ejectment,  commenced  after  this 
act  takes  effect,  shall  be  conclusive,  as  to  the  right  of  possession  established  by 
such  judgment,  upon  the  party  against  whom  it  is  recovered,  and  upon  all  per- 
sons claiming  from,  through,  or  under  such  party,  by  title  arising  after  the  com- 
mencement of  such  action  :  Provided,  that  if  any  person  against  whom  such 
judgment  is  recovered  shall  be,  at  the  time  of  its  recovery,  an  infant,  married 
woman,  idiot,  or  lunatic,  the  judgment  shall  be  no  bar  to  an  action  commenced 
by  such  person,  or  any  one  claiming  from,  through,  or  under  such  person,  within 
three  years  after  the  removal  of  such  disability. 

198.  Sec.  78.  In  all  proceedings  under  the  ninth,  tenth,  eleventh,  and  fifteenth 
sections  of  the  act,  approved  April  the  fifteenth,  eighteen  hundred  and  forty-six, 
and  entitled,  "An  act  concerning  landlords  and  tenants,"  the  said  sections  shall 
be  considered  as  so  amended,  that  the  provisions  thereof  may  apply  to  actions 
of  ejectment  prosecuted  in  the  manner  directed  by  this  act,  and  all  courts  shall 
construe  the  same  accordingly. 

199.  Sec.  79.  The  several  courts  in  which  actions  of  ejectment  may  be 
brought,  or  be  depending,  shall  and  may  exercise  over  the  proceedings  therein 
the  like  jurisdiction  and  control  as  heretofore  exercised  in  the  action  of  eject- 
ment, so  as  to  insure  a  trial  of  the  title  only,  and  of  actual  ouster  when  neces- 
sary, and  for  all  other  purposes  for  which  such  jurisdiction  may  at  present  be 
exercised,  and  shall  and  may  make  such  regulations  concerning  the  said  actions 
as  may  be  necessary  more  fully  to  carry  into  effect  the  intention  of  this  act;  and 
the  provisions  of  all  statutes  not  inconsistent  with  the  provisions  of  this  act, 
and  which  may  be  applied  to  the  altered  mode  of  proceeding,  shall  remain  in 
force  and  be  applied  thereto  :  Provided,  that  nothing  in  this  section  contained 
shall  authorize  the  said  courts  to  exercise  any  control  or  jurisdiction,  or  make 
any  regulations  inconsistent  with  the  true  intent  and  meaning  of  this  act. 

200.  Sec.  80.  All  issues  in  fact  may,  by  the  consent  of  the  parties,  be  tried 
by  the  court,  or  if  the  action  be  depending  in  the  supreme  court,  then  by  a  jus- 
tice thereof,  at  the  circuit  court  in  the  proper  county ;  and  the  report  or  deter- 
mination of  the  court  or  justice  upon  such  issue  shall  be  entered  in  the  minutes 
of  the  court,  or  annexed  to  the  circuit  record  as  a  postea,  and  judgment  given 
thereon  in  like  manner  as  in  case  of  a  verdict,  and  either  party  may  allege  an 
exception,  and  have  the  same  sealed,  or  move  for  a  new  trial,  as  in  case  of  a 
trial  by  jury. 

201.  Sec.  81.  All  actions  in  which  matters  of  account  are  in  controversy 
may,  by  rule  of  the  court,  be  referred  to  some  competent  person,  as  a  referee,  to 
state  and  report  an  account  between  the  parties,  and  the  amount  that  may  be 
due  from  either  party  to  the  other,  which  report,  when  confirmed  by  the  court, 
shall  be  final  and  conclusive  between  the  parties,  and  judgment  entered  thereon, 
and  execution  issued,  in  the  manner  now  provided  by  law  in  cases  of  reference ; 
but  either  party  may,  at  the  time  of  ordering  such  reference,  enter  in  the 
minutes  of  the  court  his  dissent  therefrom,  and,  at  the  same  term  in  which  the 
report  is  filed,  may  demand  a  trial  by  jury,  in  which  case  the  action  shall  be 
tried  by  jury,  as  heretofore,  the  costs  of  the  reference  to  abide  the  result ;  and 
upon  such  trial,  the  report  of  the  referee  shall  be  prima  facie  evidence  of  all  the 
facts'  therein  found  and  reported  ;  and  the  party  demanding  a  trial  by  jury  shall 
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file  his  exceptions  to  the  report  in  twenty  day?  after  the  same  shall  be  filed,  and 
no  other  exceptions  shall  be  considered  on  the  trial. 

202.  Sec.  82.  When  a  defendant  in  the  action  of  account  shall  be  summoned 
to  appear,  the  plaintiff  may  file  his  declaration  as  in  other  actions  ;  and  if  the 
defendant  do  not  plead  or  demur,  as  in  other  cases,  the  plaintiff,  without  pro- 
ceeding to  attach  him,  may  enter  judgment  against  him  that  he  account,  and 
„-,  the  court  or  *a  judge  may  thereupon  assign  auditors  to  take  the  account ; 
J  and  no  pleas  shall  in  any  case  be  allowed  before  auditors  in  the  action  of 
account,  but  they  shall  proceed  as  referees  are  required  to  do  in  other  cases  ; 
and  if  the  defendant  does  not  plead  to  the  action,  or  shall  neglect  or  refuse  to 
account  before  the  auditors,  the  plaintiff  may  prove  his  account  against  the 
defendant  before  the  auditors,  who  shall  investigate  and  report  thereon  as  if  the 
parties  had  both  appeared  before  them. 

803.  Sec.  83.  Whenever,  in  actions  founded  upon  contract,  application  shall 
be  made  to  set  aside  the  writ  upon  which  the  defendant  was  arrested,  or  to  dis- 
charge him  from  arrest,  the  court  or  judge  hearing  the  application  shall  consider 
and  determine  the  sufficiency,  in  fact,  as  well  as  in  law,  of  the  proof  upon  which 
the  order  for  issuing  such  writ  was  founded.     (See  248.) 

204.  Sec.  84.  In  any  action  in  which  the  right  to  real  estate  or  to  goods  and 
chattels  is  in  controversy,  it  shall  be  lawful  for  the  court,  or  any  judge  thereof, 
to  make  an  order  for  the  protection  of  the  property  in  controversy  from  waste, 
destruction,  or  removal  beyond  the  jurisdiction  of  the  court,  upon  satisfactory 
proof  being  made  of  the  necessity  for  such  order,  and  to  enforce  such  order  by 
an  attachment  for  contempt. 

205.  Sec.  85.  In  actions  for  assault,  battery,  or  imprisonment,  or  for  slander 
or  libel,  if  the  plaintiff  shall  not  recover  damages  to  the  amount  of  fifty  dollars, 
he  shall  recover  no  more  costs  than  damages. 

206.  Sec.  86.  Where  judgment  shall  be  rendered  by  any  circuit  court,  in  con- 
formity to  a  certified  opinion  of  the  supreme  court,  given  upon  a  case  certified 
by  the  judge  of  such  circuit  court,  and  a  writ  of  error  shall  be  brought  to  reverse 
such  judgment,  such  certified  opinion  shall  be  returned  with  the  writ  of  error  as 
a  part  of  the  record,  and  errors  may  be  assigned  thereon ;  and  if  error  be  found 
therein,  the  judgment  may  be  reversed  therefor. 

207.  Sec.  87.  And,  in  order  to  enable  the  courts  and  judges  to  carry  this 
act  thoroughly  into  effect,  and  to  enable  them  from  time  to  time  to  make  rules 
and  regulations,  and  frame  writs  and  proceedings  for  that  purpose,  be  it  enacted, 
that  it  shall  be  lawful  for  the  justices  of  the  supreme  court,  from  time  to  time, 
to  make  all  such  general  rules  for  the  effectual  execution  of  this  act.  and  of  the 
intention  and  object  hereof,  and  for  fixing  the  costs  to  be  allowed  for  and  in 
respect  of  the  matters  herein  contained,  and  the  performance  thereof,  where  said 
costs  are  not  fixed  by  law,  and  for  apportioning  the  costs  of  issues,  as  in  their 
judgment  shall  be  necessary  and  proper;  and  it  shall  also  be  lawful  for  the  said 
justices,  from  time  to  time,  to  provide  for  the  hearing  and  argument  of  any 
litigated  or  unlitigated  motions  before  any  one  of  said  justices  in  vacation,  when- 
ever, in  their  judgment,  it  may  be  expedient  so  to  do,  and  under  such  regulations 
as  they  may  prescribe;  and  all  rules  and  regulations  made  in  pursuance  of  this 
section  shall  be  applicable  to  the  several  circuit  courts,  unless  otherwise  directed 
by  the  said  justices ;  and  all  such  rules  and  regulations  shall  be  printed  with  the 
laws. 

208.  Sec.  88.  Wherever  it  is  provided  by  this  act,  that  application  may  be 
made  to  a  judge,  as  distinguished  from  the  court,  for  any  rule  or  order  touching 
any  action,  such  application  may  be  made  before  any  judge  of  the  court  where 
the  action  is  pending,  in  vacation  or  term  time,  and  in  all  such  cases  five  days' 
notice  shall  be  given  of  such  application,  and  of  the  taking  of  affidavits  to  be 
used  thereon  :  Provided,  that  the  justices  of  the  supreme  court  may,  by  rule, 
alter  the  length  of  time  of  such  notice:  And  provided  further,  that  if,  from  the 
exigency  of  the  case,  the  motion  do  not  admit  of  five  days'  notice,  the  judge 
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may,  in  his  discretion,  dispense  with  such  notice,  and  make  such  order  as  the 
ends  of  justice  may  require. 

209.  Sec.  89.  In  the  construction  of  this  act,  whenever,  in  describing  or 
referring  to  any  person,  party,  matter,  or  thing,  any  word  importing  the  singular 
number  or  masculine  gender  is  used,  the  same  shall  be  understood  to  include, 
and  shall  apply  to  several  persons  and  parties,  as  well  as  one  person  or  party, 
and  females  as  well  as  males,  and  bodies  corporate  as  well  as  individuals,  and 
several  matters  and  things  as  well  as  one  matter  or  thing,  unless  it  be  otherwise 
provided,  or  there  be  something  in  the  subject  or  context  repugnant  to  such 
construction;  and  wherever,  *in  this  act,  the  words  "legal  representa-  r^  8 
tive"  of  a  deceased  party,  plaintiff  or  defendant,  occur  in  relation  to  the  L 
effect  of  the  death  of  such  party  in  an  action  of  ejectment,  they  shall  be  under- 
stood to  mean  such  heir,  devisee,  or  other  representative  of  the  deceased  per- 
son, as  upon  his  death  becomes  seized  or  possessed  of,  or  otherwise  entitled  to, 
the  estate  or  interest  in  the  premises  in  question  of  which  he  was  seized,  pos- 
sessed, or  entitled  unto  at  the  time  of  his  death. 

210.  Sec.  90.  The  fifty-sixth  and  fifty-seventh  sections  of  the  act  entitled, 
"An  act  to  regulate  the  practice  of  the  courts  of  law,"  ajid  the  two  supplements 
to  the  said  act,  one  approved  March  the  seventeenth,  eighteen  hundred  and 
fifty-two,  and  the  other  approved  March  the  seventeenth,  eighteen  hundred  and 
fifty-four,  and  all  acts  and  parts  of  acts  inconsistent  with  the  provisions  of  this 
act,  be  and  the  same  are  hereby  repealed  ;  but  such  repeal  shall  not  affect  any 
actions  pending  when  this  act  takes  effect. 

211.  Sec.  91.  Xothiug  in  this  act  contained  shall  in  any  way  affect  any  pro- 
ceedings by  virtue  of  the  act  entitled,  "An  act  constituting  courts  for  the  trial 
of  small  causes,"  except  that  the  forty-third,  forty-fourth,  and  forty-sixth  sec- 
tions hereof  shall  apply  to  actions  in  the  several  courts  of  common  pleas  by 
appeal  from  any  court  for  the  trial  of  small  causes. 

SCHEDULE    REFERRED   TO    IN   THE   FOREGOING   ACT. 

Xo.   I. 
Form  of  summons  in  ejectment. 

212.  New  Jersey,  ss. — The  State  of  New  Jersey  to  the  sheriff  of  the  county  of 

Mercer,  greeting  : 
We  command  you  to  summon  C.  D.  to  appear  before  our  supreme  court  of  judi- 
cature, at  Trenton,  on  the  first  day  of  February  next,  to  answer  to  the 

[l.  s.]    complaint  of  A.  B  ,  who  demands  of  him  the  possession  of  the  equal 

undivided  one-fourth  part  of  a  tract  of  land,  with  the  appurtenances, 

situate  in  the  township  of  Hopewell,  in  said  county,  containing  fifty  acres,  more 

or  less,  bounded,  on  the  north,  by  lands  of  E.  F.,  on  the  south,  by  lauds  of  Gr.  H., 

on  the  east,  by  lands  of  I.  K.,  and  on  the  west,  by  lands  of  L.  M. 

And  in  default  of  his  appearing  and  defending  this  action,  judgment  will  be 
entered  against  him,  and  he  will  be  turned  out  of  possession  of  said  land. 

And  have  you  then  and  there  this  writ. 

Witness,  Henry  W.  Green,  Esq.,* Chief  Justice,  at  Trenton,  the  tenth  day  of 

January,  eighteen  hundred  and  fifty-five. 

W.  M.  Force,  Clerk. 

W.  H.,  Attorney. 

Xo.  II. 
Form  of  declaration  against  the  defendant  named  in  the  summons. 
Xew  Jersey  Supreme  Court, — Of  the  [here  insert  the  date  of  the  summons]. 

Mercer  County,  ss. — A.  B.,  the  plaintiff  in  this  action,  by  W.  H.,  his  attorney, 
demands  of  C.  D.,  the  defendant  therein,  the  possession  of  the  equal  undivided 
one-fourth  part  of  a  tract  of  land,  with  the  appurtenances,  situate  in  the  town- 
ship of  Hopewell,  in  said  county,  containing  fifty  acres,  more  or  less,  bounded, 
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on  the  north,  by  lands  of  E.  F.,  on  the  south,  by  lands  of  G.  H.,  on  the  east, 
by  lands  of  I.  K.,  and  on  the  west,  by  lands  of  L.  M.  And  the  plaintiff  says 
that  his  right  to  the  possession  of  the  same  accrued  on  the  second  day  of  April, 
eighteen  hundred  and  fifty-four,  and  that  the  defendant  wrongfully  deprives  him 
of  the  possession  thereof,  to  his  damage  one  hundred  dollars. 

W.  II.,  Attorney  of  plaintiff. 
*649]  *No.  III. 

Form  of  declaration  where  the  landlord,  or  other  person,  is  admitted  to 

defend. 

State  the  title  of  the  court,  and  time  of  commencing  the  action,  as  in  number 

two,  and  then  proceed  as  follows  : 

Mercer  County,  ss. — A.  B.,  the  plaintiff  in  this  action,  by  E.  F.,  his  attorney, 
demands  of  C.  D.  and  R.  S.,  the  defendants  therein  [the  summons  having  been 
issued  against  the  said  C.  D.  and  the  said  R.  S.  having  been  admitted  to  defend], 
and  then  proceed  as  in  form  number  two,  to  the  end. 

No.  IV. 

Form  of  plea  by  the  tenant  in  possession,  where  he  defends  for  the  whole 

premises  claimed. 
New  Jersey  Supreme  Court. 
C.  I).   ) 

Adsm.  >  In  Ejectment,  Plea. 
A.  B.  ) 
And  the  said  C.  D.,  by  B.  G.,  his  attorney,  appears  and  defends  this  action, 
and  says  that  he  is  not  guilty  of  the  injury  whereof  the  said  A.  B.  hath  com- 
plained in  his  declaration,  nor  of  any  part  thereof,  and  of  this  he  puts  himself 
upon  the  country,  and  the  said  A.  B.  doth  the  like. 

B.  G.,  Attorney  of  defendant. 

No.  V. 

If  the  tenant  in  possession  defends  only  for  a  part  of  the  premises,  then,  after 

stating  the  court  and  action,  say  : 

And  the  said  C.  D  ,  by  B.  G.,  his  attorney,  appears  and  defends  this  action  as 
to  a  part  of  the  premises  claimed  by  the  plaintiff  in  his  declaration,  to  wit,  ten 
acres  thereof,  situate  and  described  as  follows,  to  wit : 

and  as  to  the  part  so  defended  for,  he  says  that  he  is  not  guilty  of  the  injury 
whereof  the  said  A.  B.  hath  complained  in  his  declaration,  and  of  this  he  puts 
himself  upon  the  country,  and  the  said  A.  B.  doth  the  like. 

B.  G.,  Attorney  of  defendant. 

No.  VI. 

Form  of  plea  by  the  landlord  when  defending  separately. 
State  the  court  and  action,  as  in  form  number  four,  and  then  say : 

And  R.  S.,  who  is  admitted  to  defend  this  action  as  landlord,  by  J.  W.,  his 
attorney,  appears  and  defends  the  action,  &c.  [as  form  number  four  or  five, 
according  to  the  circumstances  of  the  case]. 

No.  VII. 

Form  of  plea  by  any  other  person  than  the  landlord  admitted  to  defend,  and 

defending  separately. 

State  the  court  and  the  action,  as  in  number  four,  and  then  say : 

And  N.  O.,  who  is  admitted  as  a  proper  person  to  defend  this  action,  by 
S.  R.  H.,  his  attorney,  appears  and  defends  the  action,  &c.  [as  in  form  number 
four  or  five,  according  to  the  circumstances  of  the  case]. 


PRACTICE   OF   LAW.  079 

No.  VIII. 

Form  of  plea  by  the  landlord  when  defending  jointly  ivith  the  tenant  in 

possession. 

State  the  court  and  action,  as  in  form  number  four,  and  then  say : 

And  the  said  C.  D.,  together  with  It.  S.,.who  is  admitted  to  defend  this 
action  *as  landlord,  by  J.  W.,  their  attorney,  appear  and  defend  the  r*pcn 
action,  &c.  [as  in  form  number  four  or  five,  according  to  the  circum-  L 
stances  of  the  case]. 

No.  IX. 

If  any  other  person  than  the  landlord  be  admitted  to  defend,  and  defend  jointly 
with  the  tenant  in  possession,  then,  after  stating  the  court  and  action,  as  in 
form  number  four,  say  : 

And  the  said  C.  D.,  together  with  N.  0.,  who  is  admitted  as  a  proper  per- 
son to  defend  this  action,  by  S.  II.  H.,  their  attorney,  appear  and  defend  the 
action,  &c.  [as  in  form  number  four  or  five,  according  to  the  circumstances  of 
the  case]. 

An  Act  directing  bills  of  exceptions  to  be  sealed.     Passed  March  7,  1707.     (R.  S.  080.) 

213.  When  any  person,  who  is  or  shall  be  impleaded  before  any  court,  and  in 
any  cause  where  a  writ  of  error  lies  to  a  higher  court,  shall  allege  an  exception, 
praying  that  the  justice  or  justices  will  allow  it,  and  he  or  they  will  not  allow  it, 
if  he  who  alleged  the  exception  instantly  writes  the  same,  and  requires  that  the 
said  justice  or  justices  will  put  thereto  his  or  their  seal  or  seals  in  testimony 
thereof,  such  justice  or  justices,  or  the  greater  part  of  them  present,  shall  so  do  ; 
and  if  such  higher  court,  upon  the  cause  being  removed  before  them,  do  not  find 
the  same  exception  in  the  record,  and  the  plaintiff  show  the  exception,  written 
and  sealed  as  aforesaid,  the  said  justice  or  justices  shall  be  commanded  to  appear 
at  a  certain  day,  either  to  confess  or  deny  his  or  their  seal  or  seals,  and  if  such 
justice  or  justices  cannot  deny  his  or  their  seal  or  seals,  the  said  higher  court 
shall  proceed  to  judgment  according  to  the  same  exception,  as  it  ought  to  be 
allowed  or  disallowed.     (See  Criminal  Proceedings,  44.) 

An  Act  for  the  recovery  of  damages  in  writs  of  assize  and  real  actions.     Passed  March  5, 

1705.     (R.  S.  064.) 

214.  In  all  assizes,  if  judgment  be  given  for  the  plaintiff,  he  or  she  shall 
recover  his  or  her  damages  ;  and  in  all  assizes  of  novel  disseizin  and  writs  of 
entry,  the  demandants,  if  they  recover  the  tenements  demanded,  shall  also  re- 
cover their  damages  against  the  disseizors  ;  and  if  the  disseizors  alien  the  land, 
and  have  not  whereof  the  damages  may  be  levied,  they  to  whose  hand  such 
tenements  shall  come  shall  be  charged  with  the  damages,  so  that  every  one  shall 
answer  for  his  or  her  time  :  And  further,  that  in  all  writs  and  actions  posses- 
sory, whereby  lands  or  tenements  are  demanded,  damages  shall  be  recovered  as 
aforesaid. 

An  Act  relative  to  suits  instituted  by  common  informers.     Passed  February  2,  1700. 

(R.  S.  040.) 

215.  Sec.  1.  Upon  every  action  or  information,  which  shall  be  instituted  or 
exhibited  by  any  informer  on  a  penal  statute,  a  special  note  shall  be  made  of  the 
very  day,  month,  and  year  of  its  institution  or  exhibition,  and  that  such  action 
or  information  shall  be  of  record  from  that  time,  and  not  before  :  And  further, 
that  no  manner  of  antedating  thereof  shall  be  made  or  allowed. 

216.  Sec.  2.  Upon  every  process  which  may  be  sued  out  on  such  action  or 
information  to  compel  the  appearance  of  the  defendant,  shall  be  endorsed  the 
name  of  the  party  who  prosecutes,  and  the  title  of  the  statute  upon  which  the 
said  action  or  information  is  founded.  And  any  clerk,  issuing  process  contrary 
to  this  provision,  shall  forfeit  to  the  party  against  whom  such  process  is  awarded, 
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ten  dollars,  for  every  offence,  to  be  recovered  by  action  of  debt,  with  costs,  in 
any  court  having;  cognizance  of  that  sum. 

217.  Sec.  3.  If  any  action  or  information  shall  be  brought  or  exhibited  for  an 
offence  against  any  penal  law,  made  or  to  be  made,  it  shall  be  lawful  for  the  de- 
fendant in  such  action  or  information  to  plead  the  general  issue,  that  he  is  not 
guilty,  or  that  he  oweth  nothing,  and  to  give  in  evidence  any  special  matter 
which,  if  pleaded,  would  be  a  bar  to  the  said  action  or  information,  giving  notice, 
with  the  same  plea,  of  the  matter  so  intended  to  be  given  in  evidence. 

218.  Sec.  4.  No  recovery,  by  verdict  or  otherwise,  obtained  by  covin  or  collu- 
de i-i  sion,  *in  an  action  popular,  shall  be  a  bar  to  any  other  action  prosecuted 

J  with  good  faith. 

219.  Sec.  5.  If  any  prosecutor  of  an  action  or  information,  for  the  recovery 
of  any  penalty  not  wholly  appropriated  to  the  use  of  such  prosecutor,  shall  com- 
pound with  the  defendant,  or  direct  such  action  or  information  to  be  discon- 
tinued, unless  it  be  by  leave  of  the  court  in  which  the  said  action  or  information 
shall  be  depending,  then  such  prosecutor  shall  be  liable  for  so  much  of  the 
penalty  to  the  state  of  New  Jersey,  or  any  other,  as  the  said  state  or  other 
would  have  been  entitled  to,  if  the  defendant  had  been  convicted. 

220.  Sec.  6.  Every  informer  or  prosecutor  on  a  penal  statute  shall  pay  costs 
to  the  defendant,  if  he  discontinue  or  be  nonsuit,  or  if  a  verdict  or  judgment  pass 
against  him,  for  which  costs  the  said  defendant  shall  have  execution  against  the 
goods,  chattels,  and  person  of  such  informer  or  prosecutor. 

221.  Sec.  7.  This  act  shall  not  extend  to  any  certain  person,  body  politic  or 
corporate,  to  whom  or  to  whose  use  any  forfeiture,  penalty,  or  suit  is  or  shall  be 
specially  limited  or  granted  by  any  statute ;  but  that  every  such  certain  person, 
body  politic  or  corporate,  may  in  such  case  sue,  prosecute,  or  inform,  as  he  or 
they  might  have  done  if  this  act  had  not  been  made. 

An  Act  respecting  bail  in  civil  actions.     Passed  February  2,  1799.     (R.  S.  950.) 

222.  Sec.  1.  Where  bail  shall  be  required  in  any  civil  action,  an  affidavit 
shall  be  made  and  filed  of  the  cause  of  such  action,  which  affidavit  may  be  made 
before  any  judge  or  commissioner  authorized  to  take  special  bail  or  any  justice  of 
the  peace  of  this  state,  or,  if  the  plaintiff  be  out  of  this  state,  before  any  judge  of 
any  court  of  judicature  or  notary  public  of  the  state,  kingdom,  or  nation  in  which 
he  resides  or  happens  to  be;  and  the  sum  specified  in  such  affidavit  shall  be  en- 
dorsed on  the  writ  or  process,  for  which  sum,  so  endorsed,  the  sheriff  or  other 
officer  to  whom  such  writ  or  process  shall  be  directed  shall  take  bail,  and  for  no 
more;  and  if  the  party  making  such  affidavit  swear  to  the  best  of  his  knowledge 
or  belief,  the  same  shall  be  deemed  to  be  sufficient. 

223.  Sec.  2.  No  person  shall  be  permitted  to  be  special  bail  in  any  such 
action,  unless  he  be  a  freeholder  and  resident  in  this  state,  and  of  sufficient  pro- 
perty, if  the  writ  or  process  issue  out  of  the  supreme  court,  or  if  it  issue  out  of 
any  of  the  inferior  courts  of  common  pleas,  unless  he  be  a  freeholder  of  sufficient 
property  and  resident  in  the  county  where  such  court  is  held. 

224.  Sec.  3.  No  attorney  at  law,  undersheriff,  sheriff's  deputy,  bailiff,  or  other 
person  concerned  in  the  execution  of  process,  shall  be  permitted  to  be  special  bail 
in  any  action. 

225.  Sec.  4.  Provided  always,  that  nothing  in  this  act  shall  prevent  any  of 
the  said  courts,  or  any  judge  thereof,  from  ordering,  as  heretofore,  the  defendant 
in  any  action  to  be  held  to  special  bail,  in  such  sum  as  the  said  court  or  judge, 
under  all  the  circumstances  of  the  case,  shall  think  proper  to  direct;  which  sum 
shall  be  endorsed  on  the  process,  and  the  sheriff  or  officer  shall  take  bail  for  the 
same,  and  no  more. 

An  Act  (o  facilitate  pleadings.     Passed  February  1,  1799.     (II.  S.  951.) 

226.  Sec.  1.  It  shall  be  lawful  for  the  plaintiff  in  replevin,  and  for  the  defend- 
ant or  tenant  in  every  other  action,  to  plead,  in  any  court  of  record,  with  leave  of 
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such  court,  as  many  several  matters  as  he  shall  think  necessary  for  his  defence ; 
but  if  on  demurrer  any  such  matter  be  adjudged  to  be  insufficient,  or  if  a  verdict 
be  found  on  any  issue  in  such  action  for  the  plaintiff,  costs  shall  thereupon  be 
awarded  by  the  court. 

227.  Sec.  2.  It  shall  be  lawful  for  the  defendant  in  any  action,  except  in  cases 
of  mutual  dealings,  to  plead  the  general  issue,  and  to  give  any  special  matter 
in  evidence,  which,  if  pleaded,  would  be  a  bar  to  such  action,  giving  notice,  with 
the  same  plea,  of  the  matter  or  matters  so  intended  to  be  given  in  evidence. 
(See  156.) 

Sec.  3.  This  act  shall  not  extend  to  the  courts  constituted  for  the  trial  of 
small  causes. 

*An  Act  to  assist  poor  persons  in  the  prosecution  of  their  suits.     Passed  January     [*652 

28,1799.     (II.  S.  901.) 

Whereas  justice  ought  to  be  administered  to  such  poor  persons  as  are  not  of 
ability  to  sue  according  to  law  for  the  redress  of  injuries  and  wrongs,  or  the 
recovery  of  their  demands  and  rights — therefore, 

228.  Sec.  1.  Every  such  poor  person,  as  shall  have  cause  of  action  against  any 
person  in  this  state,  shall  have,  at  the  discretion  of  the  court  before  which  he  or 
she  would  sue,  a  writ  or  other  process,  according  to  the  nature  of  his  or  her  case, 
without  paying  for  the  same. 

Sec.  2.  The  said  court  shall,  at  their  discretion,  assign  to  such  poor  person 
counsel,  learned  in  the  law,  attorneys  and  other  officers,  requisite  to  prosecute 
the  said  action,  who  shall  perform  their  respective  duties  therein  without  fee  or 
reward. 

Sec.  3.  Such  poor  person,  being  plaintiff  or  complainant  in  any  such  action, 
shall  not  be  compelled  to  pay  costs. 

An  Act  concerning  the  publication  of  notices  and  orders  of  courts  in  certain  cases. 
Passed  February  24,  1830.     (R.  S.  957.) 

229.  Sec.  1.  So  much  of  any  and  every  act  of  the  legislature  of  this  state,  as 
requires  that  advertisement,  publication,  or  notice  of  any  suit,  order,  or  proceed- 
ing in  any  court  of  this  state,  shall  be  made  or  given  in  any  newspaper  printed 
or  published  in  any  other  state,  and  so  much  of  every  act  as  requires  any  notice 
or  copy  of  any  order  or  proceeding  in  any  suit,  in  this  state,  to  be  served  on  per- 
sons residing  out  of  this  state,  be,  and  the  same  is  hereby  repealed. 

230.  Sec.  2.  Where,  by  any  act  of  the  legislature  of  this  state,  now  in  force  or 
hereafter  to  be  euacted,  advertisement,  publication,  or  notice  of  any  suit/ order  or 
proceeding,  in  any  court  of  this  state,  is  required  to  be  made  or  given  in  any 
newspaper  printed  and  published  in  this  state,  the  court  in  which  such  suit  may 
be  pending,  or  by  which  such  order  or  proceeding  may  be  made  or  taken,  may, 
whenever  the  circumstances  of  the  case  shall,  in  the  opinion  of  the  court,  require 
a  more  extensive  publication,  order  and  direct  such  advertisement,  publication 
or  notice  to  be  made  or  given  in  one  of  the  newspapers  printed  and  published  in 
one  of  the  other  states  of  the  United  States,  or  in  the  District  of  Columbia,  at 
the  discretion  of  the  court,  and  for  such  time  as  the  court  may  deem  proper. 

Sec.  3.  Obsolete. 

An  Act  relative  to  foreign  judgments.     Approved  March  6,  1852.     (Pam.  155.) 

231.  In  any  suit  brought  upon  a  foreign  judgment,  or  a  judgment  of  any  court 
out  of  this  state,  it  shall  be  lawful  for  the  defendant,  or  person  sought  to  be 
affected  by  such  judgment,  to  show  that  the  defendant  therein  was  not  sum- 
moned, did  not  appear,  or  was  not  within  the  jurisdiction  of  such  foreign  court, 
notwithstanding  it  may  be  recited  in  the  record  of  such  proceedings  that  he 
was  summoned  or  did  appear,  or  was  within  the  jurisdiction  of  such  court;  and 
such  recital  shall  not  conclude  said  defendant,  or  stop  him  from  proving  that  the 
same  is  not  true. 


G82  PRACTICE   OF   LAW. 

An  Act  for  preventing  delays  by  essoines  and  protections,  and  for  abolishing  trials  by  wager 
of  law.     Passed  March  5,  1795.     (II.  S.  999.) 

232.  Sec.  1.  No  essoine  or  protection  shall  hereafter  be  allowed  in  any  suit 
whatsoever. 

Sec.  2.  Trials  by  wager  of  law  shall  be  and  hereby  are  abolished  in  all  cases, 
except  in  the  case  of  nonsuramons,  and  that  no  person  shall  hereafter  be  per- 
mitted to  wage  his  or  her  law  in  any  case,  except  that  of  nonsuininons  in  real 
actions. 

An  Act  to  abolish  fines  and  common  recoveries.     Passed  June  12,  1799.     (R.  S.  999.) 

233.  No  fine  or  common  recovery,  to  be  entered,  made,  had,  or  suffered  in  any 
court  of  record  of  this  state,  shall  operate  or  be  construed  to  be  a  conveyance  or 
assurance  of  lands,  tenements,  or  hereditaments,  or  in  any  way  to  bar  the  issue 
in  tail,  or  the  reversioner  or  remainderman  of  their  lawful  claims  and  entries,  any 
usage  or  custom  to  the  contrary  in  any  wise  notwithstanding. 

A  further  Supplement  to  the  Act  entitled  "An  Act  to  simplify  the  pleadings  and  practice 
of  the  courts  of  law."     Approved  March  19,  1857.     (Pam.  290.) 

234.  Sec.  1.  The  twenty-seventh,  thirty-first,  thirty-second,  thirty-third,  and 
thirty-fourth  sections  of  the  act  to  which  this  is  a  supplement,  be,  and  the  same 
are  hereby  repealed,  but  the  court  or  a  judge  in  vacation,  shall  have  power  on 
five  days'  notice,  to  strike  out  any  pleas  which  are  manifestly  frivolous,  irregular, 
defective,  or  pleaded  with  design  to  entrap  or  embarrass  the  adverse  party,  and 
that  such  striking  out  shall  be  entered  in  the  record,  if  either  party  require  it, 
before  errors  assigned. 

235.  Sec.  2.  The  plaintiff  in  any  action,  may,  by  leave  of  the  court,  or  a  judge, 
plead  in  answer  to  the  plea  or  subsequent  pleading  of  the  defendant,  as  many 
several  matters  as  he  shall  think  necessary  to  sustain  his  action  :  Provided,  that 
the  costs  of  any  issue  either  in  fact  or  law  shall  follow  the  finding  or  judgment 
upon  such  issue,  and  be  adjudged  to  the  successful  party,  whatever  may  be  the 
result  of  the  other  issue  or  issues. 

236.  Sec.  3.  In  any  action  on  a  record,  or  on  a  contract  express  or  implied, 
if  the  defendant  or  his  attorney  shall,  before  plea  filed,  demand  in  writing  of  the 
plaintiff,  or  his  attorney,  a  bill  of  particulars  of  the  demand,  or  a  copy  of  any 
note,  bond,  contract,  deed,  record,  or  writing  on  which  the  declaration  is  founded, 
or  if  in  any  such  action  the  plaintiff  or  his  attorney  shall,  before  replication  filed, 
demand  in  writing  of  the  defendant  or  his  attorney,  a  bill  of  particulars  of  the 
demand,  or  a  copy  of  any  bond,  note,  contract,  deed,  record,  or  writing  on  which 
a  plea  or  notice  of  set-off  is  founded,  it  shall  be  the  duty  of  the  party,  or  his 
attorney,  on  whom  such  demand  shall  be  made,  to  comply  therewith  within 
thirty  days,  or  such  further  time  as  may  be  allowed  by  the  court  or  a  judge,  from 
such  demand,  or  in  default  thereof,  besides  the  remedies  now  allowed,  such 
defaulting  parties  shall,  if  it  be  the  plaintiff  or  his  attorney,  be  barred  in  such 
suit  from  all  claim  under  such  declaration,  or,  if  it  be  the  defendant  or  his 
attorney,  be  barred  in  such  suit  from  all  claim  under  such  plea  or  notice :  Pro- 
vided however,  that  the  court  or  a  judge  thereof,  in  vacation,  may,  upon  good 
cause  shown  before  or  after  such  default,  extend  the  time  for  complying  with 
such  demand. 

23?.  Sec.  4.  The  plaintiff  or  defendant  may  annex  to  his  declaration  or  plea, 
a  schedule  containing  such  particulars  of  demand,  and  copies  of  such  notes, 
bonds,  contracts,  deeds,  records,  or  writings  on  which  the  declaration,  plea,  or 
notice  is  founded,  and  in  such  case  the  adverse  party  shall  not  be  at  liberty  to 
make  the  demand  aforesaid ;  but  the  party  so  annexing  the  same  shall  be  bound 
thereby,  unless  in  case  of  surprise,  or  for  other  good  cause,  the  court  shall  give 
relief,  which  they  are  hereby  empowered  to  do. 

238.  Sec.  5.  The  attorney  for  such  schedules,  and  each  copy  thereof,  shall  be 
entitled  to  receive  eight  cents  per  folio,  and  the  clerk  of  the  court,  for  copying 
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the  same  in  the  record,  in  such  cases  as  are  hereinafter  provided  for,  shall  receive 
six  cents  per  folio. 

239.  Sec.  6.  If  any  writing-,  whereof  a  copy  is  annexed  to  the  declaration, 
plea,  or  notice  of  set-off,  or  other  notice,  be  referred  to  in  the  body  of  the  plead- 
ing as  bo  annexed,  the  said  copy  shall  cure  any  defect  by  reason  of  not  setting 
forth  the  same,  or  the  insufficient  setting  forth  of  the  same  in  the  body  of  the 
declaration,  plea,  notice  of  set-off,  or  other  notice;  and  in  all  cases  where  any 
copy  of  a  writing  signed  by  a  party  to  the  same  shall  be  so  annexed  and  referred 
to,  the  same  shall  be  recorded  with  the  pleadings,  and  form  part  of  the  record. 

240.  Sec.  7.  Where  the  declaration  contains  only  common  counts,  or  common 
counts  on  which  a  recovery  is  sought,  independent  of  and  in  addition  to  any 
matter  or  thing  mentioned  in  any  special  count,  and  the  plaintiff  shall  desire  to 
file  and  serve  his  declaration,  as  is  mentioned  in  the  thirty-fifth  section  of  the  act 
to  which  this  is  a  supplement,  he  shall  not  take  judgment  at  the  end  of  the  thirty 
days,  in  said  section  mentioned,  unless  he  shall  have  annexed  to  his  declaration, 
and  serve  therewith  a  short  statement  of  the  amount  for  which  judgment  will  be 
claimed,  or  shall  have,  if  he  choose,  annexed  and  served  therewith  the  schedule 
mentioned  in  the  fourth  section  of  this  act.     (See  159.) 

241.  Sec.  8.  In  actions  in  the  supreme  court,  wherever  a  cognovit  or  relicta 
is  given,  it  shall  be  lawful  for  the  party  obtaining  the  same,  by  order  of  the 
justice,  at  the  circuit,  and  upon  such  terms  as  he  may  impose,  two  days'  notice 
being  given  of  the  application  therefor,  to  enter  judgment  and  issue  execution 
forthwith,  after  the  making  of  such  order :  Provided,  that  the  court  in  bank 
may  stay  said  execution,  in  cases  where  they  shall  deem  the  same  to  be  just. 

242.  Sec.  9.  If  in  any  action  of  debt  on  recognisance  of  bail,  the  process  is 
returnable  after  the  first  day  of  the  term,  or  in  vacation,  the  render  of  the  prin- 
cipal may  be  made  within  twenty  days  after  the  return  day  of  such  process,  and 
not  after,  and  the  bail  shall  pay  the  costs  of  the  said  action. 

243.  Sec.  10.  In  any  actiou  of  replevin,  where  the  goods  or  chattels  replevied 
shall  not  be  delivered  to  the  plaintiff,  by  reason  of  a  claim  thereto  made  by  the 
defendant,  of  property  in  himself,  it  shall  not  be  lawful  for  the  defendant  to 
plead  any  plea,  avowry,  or  cognizance  justifying  the  taking  of  the  same  as  the 
property  of  any  person  other  than  himself. 

244.  Sec.  11.  In  any  action  of  replevin,  where  there  is  a  sole  plaintiff,  or  a 
sole  defendant,  if  either  die,  the  action  shall  not  abate  thereby ;  but  the  death  of 
such  party  being  suggested  upon  the  record,  and  the  name  or  names  of  the 
executors  or  administrators  of  such  deceased  party  being  entered  upon  the 
record,  the  action  shall  proceed  to  final  judgment  at  the  suit  of  the  plaintiff,  or 
if  he  or  she  be  dead,  at  the  suit  of  his  or  her  executors  or  administrators  against 
the  defendant,  or  if  he  or  she  be  dead,  against  his  or  her  executors  or.  adminis- 
trators. 

245.  Sec.  12.  The  parties  to  such  action  of  replevin,  and  their  executors  or 
administrators,  shall  have  the  like  remedy  upon  any  bond  given  pursuant  to  any 
statute  now  in  force,  or  to  be  in  force,  that  the  original  party  would  have  had,  if 
both  parties  were  living  at  the  time  of  pursuing  such  remedy,  and  that  any  per- 
son or  officer  who  is  now  obliged  to  assign  any  bond  to  either  party,  in  an 
action  of  replevin,  shall  assign  the  same  to  the  then  plaintiff  or  plaintiffs,  in  case 
the  original  plaintiff  would  have  been  entitled  to  the  same,  if  there  had  been  no 
death,  or  to  the  then  defendant  or  defendants,  in  case  the  original  defendant 
would  have  been  entitled  to  the  same  if  there  had  been  no  death. 

246.  Sec.  13.  The  circuit  courts  and  courts  of  common  pleas,  in  and  for  the 
several  counties  of  this  state,  shall  be  open  at  all  times  for  the  presentation, 
allowance,  and  returns  of  writs  of  habeas  corpus  in  civil  cases. 

A  Supplement.     Approved  February  25,  1858.     (Pam.  106.) 

247.  No  rule  for  an  assessment  of  damages,  in  open  court,  or  for  a  writ  of 
inquiry  to  assess  damages,  shall  be  entered  by  or  for  the  defendant,  in  any  action, 
unless  at  the  time  of  entering  such  rale,  he  shall  file  with  the  clerk  of  the  court 
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in  which  the  action  is  pending,  an  affidavit  that  the  amount  claimed  to  be  due 
to  the  plaintiff  by  the  bill  of  particulars  annexed  to  his  declaration,  or  some  part 
thereof,  is  not  due  from  the  defendant  to  the  plaintiff,  specifying  what  amount, 
if  anything,  is  due  to  said  plaintiff,  and  that  the  rule  for  an  assessment,  in  open 
court,  or  for  a  writ  of  inquiry  (as  the  case  may  be)  is  not  intended  for  the  pur- 
pose of  delay,  but  only  to  have  the  amount  due  to  the  plaintiff  correctly  ascer- 
tained, which  affidavit  shall  be  made  by  the  defendant,  or  in  his  absence  by  his 
attorney  or  agent  in  such  action ;  and  in  case  such  affidavit  shall  specify  any 
amount  to  be  due  to  the  plaintiff,  the  said  plaintiff  shall  be  at  liberty  to  take  an 
assessment,  as  now  authorized  by  law,  for  such  amount  instanter,  and  enter 
judgment  final  thereon,  but  by  so  doing  he  shall  be  deemed  to  waive  the  balance 
of  his  claim,  set  forth  in  said  bill  of  particulars.     (See  250.) 

A  further  Supplement.     Approved  March  13,  18G1.     (Pam.  312.) 

248.  Sec.  1.  In  all  actions  at  law  founded  upon  contract  and  commenced  by 
writ  of  capias  ad  respondendum,  it  shall  be  lawful  at  any  time  within  thirty  days 
after  any  defendant  shall  be  arrested  by  virtue  of  such  writ,  for  a  justice  of  the 
court  out  of  which  said  writ  shall  issue,  and  upon  the  application  of  such 
defendant  and  upon  two  days'  notice  in  writing  to  the  plaintiff,  or  his  attorney, 
of  such  application,  to  make  an  order  for  the  taking  of  testimony  concerning  the 
truth  of  the  affidavit  or  affidavits  and  proofs  upon  which  the  order  for  said  writ 
was  made,  and  said  writ  issued,  which  testimony  shall  be  taken  orally  before 
said  justice,  or  in  writing  before  any  supreme  court  commissioner  or  master  in 
chancery  that  the  said  justice  shall  nominate  and  appoint,  which  testimony,  when 
taken  before  such  commissioner  or  master,  shall  be  filed  in  the  clerk's  office  of 
the  court  out  of  which  said  writ  issued;  and  if  from  the  testimony  so  taken  the 
said  justice  shall  be  of  opinion  that  the  said  writ  was  improperly  or  improvi- 
dently  issued,  or  should  not  have  been  issued  against  the  defendant  or  defend- 
ants therein,  the  said  justice  shall  order  the  said  defendant  or  defendants 
discharged  upon  common  bail,  or  take  such  order  for  his  or  their  discharge  from 
arrest  or  imprisonment,  and  discharge  of  his  or  her  bail,  as  the  nature  of  the 
case  may  require,  and  upon  such  terms  as  he  shall  deem  equitable  and  just. 

249.  Sec.  2.  Every  commissioner  to  take  special  bail  and  to  administer  oaths 
and  affirmations,  appointed  or  to  be  appointed  by  the  supreme  court  of  judicature 
of  this  state,  by  virtue  of  any  law  of  this  state,  shall  be  named  and  styled  a 
"  Supreme  Court  Commissioner,"  and  such  as  shall  hereinafter  be  appointed,  shall 
be  commissioned  accordingly. 

250.  Sec.  3.  In  all  actions  founded  upon  contract,  where  the  plaintiff  is  now 
entitled  to  an  assessment  of  damages  by  the  court  or  clerk,  upon  judgment  by 
default,  the  plaintiff  shall  be  entitled  to  final  judgment,  upon  the  expiration  of 
the  time  limited  for  pleading,  in  default  of  a  plea  or  demurrer  by  the  defendant, 
unless  such  rule  as  is  now  required  by  law  to  be  entered  by  the  defendant  to 
obtain  a  writ  of  inquiry,  or  assessment  of  damages  in  open  court,  shall  be  entered 
before  the  time  limited  to  the  defendant  for  pleading  has  expired. 

Sec.  4.  All  acts  and  parts  of  acts  inconsistent  with  the  provisions  of  this  act, 
be,  and  the  same  are  hereby  repealed. 

A  further  Supplement  to  the  Act  entitled  "An  Act  to  regulate  the  practice  of  the  courts  of 
law."     Approved  February  7,  1856.     (Pam.  11.) 

251.  The  first  section  of  the  act  entitled  "A  supplement  to  the  act  entitled 
'An  act  to  regulate  the  practice  of  the  courts  of  law,'  "  approved  April  fifteenth, 
eighteen  hundred  and  forty-six,  which  supplement  was  approved  on  the  first 
day  of  jytarch,  in  the  year  eighteen  hundred  and  forty-nine,  shall  be  taken, 
deemed,  and  construed,  in  all  courts  of  law  and  equity  in  this  state,  to  refer  and 
apply  to  and  include  all  commissioners  to  take  bail  and  administer  oaths  and 
affirmations,  appointed  or  to  be  appointed  by  the  justices  of  the  supreme  court 
of  judicature  of  this  state,  and  commissioned  or  to  be  commissioned  accordingly 
under  any  law  of  this  state.     (See  Bonds  and  Warrants,  9.) 
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*NOTES.  [*658 

ACTION.  An  action  may  be  brought  by  (lie  owner  of  a  reversionary  interest  in  personal 
property,  for  an  injury  done  to  it.     2  Gr.  8. 

An  action  for  continuing  a  nuisance  cannot  be  brought  against  one  who  did  not  erect  it, 
without  a  previous  request  to  him  to  remove  it.     2  Or.  86. 

An  action  on  the  case  will  lie  for  digging  a  ditch  around  about  and  in  front  of  plaintiff's 
land.  An  individual  Buffering  damage  by  a  common  nuisance,  may  sue  for  the  injury 
peculiar  to  himself  by  means  of  it.     2  Or.  472. 

If  two  or  more  tenants  in  common  of  a  chattel  unite  in  a  sale  of  it,  their  right  of  action 
for  the  consideration  money  IB  joint;  they  cannot  sue  the  purchaser  in  separate  actions,  for 
their  respective  portions  of  the  money,  unless  it  be  upon  an  agreement  by  the  purchaser,  to 
pay  to  eacli  of  them  his  particular  share  of  the  money.     3  Gr.  133. 

No  action  will  lie  for  a  voluntary  curtesy;  a  master  is  not  liable  to  another  for  the 
voluntary  support  of  his  slave,  whom  he  has  forbidden  to  keep.     12  Ilarr.  385. 

If  the  plaintiff,  at  the  defendant's  request,  discharged  a  sum  of  money  or  debt  due  from 
the  defendant  to  any  other  person,  by  applying  his  own  money,  goods,  chattels,  sureties  or 
lands  to  such  discharge,  he  may  recover  the  amount  so  paid  or  satisfied,  in  an  action  for 
money  paid,  &0.     4  Uarr.  11. 

In  an  action  founded  on  a  statute,  giving  a  new  remedy,  where  none  existed  at  the  com- 
mon law,  the  declaration  ought  to  set  forth  the  special  facts  and  circumstances  out  of  which 
the  action  arises.     4  Harr.  36. 

Where  money  has  been  bet  upon  a  horserace,  and  deposited  in  the  hands  of  a  stakeholder, 
the  losing  party  may  recover  from  the  stakeholder  the  amounts  deposited,  if  demand  be 
made  for  it  at  any  time  before  payment  over  to  the  winner.     Spen.  1203. 

The  captain  of  a  vessel  which  is  stranded,  or  in  distress,  is  liable  to  an  action  for  selling 
the  vessel  or  cargo,  unless  compelled  to  do  so  by  extreme  and  absolute  necessity;  that  he 
acted  bona  fide,  and  according  to  his  best  judgment,  for  the  interest  of  all  concerned,  will  not 
justify  him.     Spen.  674. 

Officers  or  individuals  who  destroy  or  pull  down  buildings,  in  a  case  of  fire,  will  not  be 
liable  to  an  action,  if  the  destruction  was  justified  by  inevitable  necessity,  or  if  the  plaintiff 
suffered  no  other  loss  than  would  otherwise  have  certainly  occurred.     1  Zab.  714. 

In  an  action  for  the  price  of  goods  bargained  and  sold,  the  right  of  action  accrues,  if  there 
was  a  valid  sale,  without  a  delivery.     3  Zab.  390. 

An  action  will  not  lie  against  a  gas  company  for  not  furnishing  gas  to  persons  having 
buildings  on  the  line  of  their  pipes.     3  Dutch.  245. 

AFFIDAVITS.  The  affidavit  of  nonresidence,  to  obtain  security  for  costs,  may  be  made 
by  a  party  in  the  cause.     3  Hal.  177. 

An  affidavit  taken  before  one  of  the  counsel  in  the  cause  (being  a  commissioner)  will  not 
be  received.     4  Hal.  225. 

An  affidavit  taken  before  a  judicial  officer  of  another  state,  cannot  be  used  in  the  courts 
of  this  state,  unless  specially  authorized  by  statute.     4  Hal.  83.     1  Harr.  147. 

When  a  general  rule  is  obtained  by  one  party  to  take  affidavits  for  a  specific  purpose, 
then  both  parties  have  leave,  by  virtue  of  the  rule,  to  take  affidavits.     4  Hal.  224. 

An  affidavit  to  hold  to  bail,  if  it  contain  all  the  requisites  of  the  63d  section  of  the  small 
cause  act,  will  entitle  the  plaintiff'  to  costs  under  that  section  ;  there  need  not  be  two  affi- 
davits.    Penn.  898. 

Wlien  taken  under  a  rule  of  court,  notice  must  be  given  to  the  opposite  party,  although  he 
has  not  appeared.     Warford  v.  Smith,  June  T.  1855. 

The  53d  rule  of  supreme  court  applies  to  the  case  of  a  certiorari  to  the  common  pleas,  on 
an  appeal.  The  affidavits  should  be,  not  to  prove  what  the  evidence  was  on  particular 
points;  but  that  some  particular  fact  was  or  was  not  proved,  or  some  particular  admis- 
sions, or  some  particular  decision  made.  An  attorney's  notes  of  the  evidence  on  the  trial 
cannot  be  proved  under  a  rule  to  take  affidavits.  Roston  v.  Morris,  Van  Waggoner  v.  Coe, 
June  T.  1855. 

An  affidavit,  upon  which  a  rule  to  show  cause  is  had,  must  be  filed,  and,  if  lost  by  the 
fault  of  the  party  or  his  attorney,  cannot  be  supplied.  In  cases  where  the  testimony  of  a 
party  is  taken  by  virtue  of  a  rule,  it  should  be  upon  notice  to  the  opposite  party.  4  Zab. 
219. 

ATTORNEY.  The  attorney  is  presumed  to  have  authority  to  bring  a  suit  in  the  manner 
in  which  he  prosecutes;  his  want  of  authority  must  be  shown.     2  South.  817. 

The  acknowledgment  of  satisfaction  or  a  discharge  of  a  judgment  by  an  attorney,  binds 
his  client.     Coxe  214. 

An  attorney  is  privileged  from  arrest  (in  the  higher  courts),  unless  his  privilege  be  taken 
awav  by  rule,  though  he  do  not  show  that  he  has  acted  as  an  attorney  within  a  year.  2  South. 
718. 

That  the  attorney  of  the  plaintiff  has  no  authority  to  prosecute  the  writ,  is  not  the  proper 
subject  matter  of  a  plea;  the  proper  mode  for  the  defendant  to  take  advantage  of  such  a 
fact,  is  by  motion  to  the  court  to  stay  proceedings.     5  Hal.  257. 
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Where  several  actions  of  ejectment  were  consolidated  by  the  attorney,  without  proper 
authority,  'lie  court  would  not  interfere,  leaving  the  aggrieved  party  to  his  remedy  against 
the  attorney.      3  Gr.  102. 

BAIL.  The  plaintiif  must  proceed  by  a  summons,  in  all  cases  where  he  is  not  entitled  to 
„„.  .,  *bail.  Waiver  of  bail  must  be  entered  in  the  minutes,  and  not  merely  endorsed  on  the 
*6u4]  writ.     Penn    628. 

The  sheriff  may  legally  take  the  bail  bond,  in  double  the  sum  sworn  to,  and  endorsed  on 
the  writ       Penn.  707.     8  Zab.  876. 

Defendant  having  been  held  to  bail,  and  a  judgment  rendered  against  him  in  another  state, 
cannot  be  held  to  bail  in  this  state,  in  an  action  on  the  judgment.      1  Hal.  131. 

Pail  cannot  be  required  as  of  course,  on  a  penal  statute,  unless  authorized  by  the  act;  if 
it  can  be  required  at  all,  it  must  be  upon  the  special  order  of  a  judge.  3  Hal.  311.  See  6 
Hal.  196. 

Where  the  object  of  the  defendant  is  to  add  new  bail,  as  well  as  to  justify,  a  notice  merely 
that  he  intends  to  perfect  bail,  is  not  sufficient.     3  Hal.  363. 

The  neglect  of  plaintiff  to  file  his  declaration  in  time,  is  not  sufficient  ground  for  dis- 
charging the  defendant  on  common  bail.     4  Hal.  1. 

A  defendant  may  be  rendered  in  discharge  of  his  bail,  notwithstanding  exceptions  to  them 
have  been  entered.     4  Hal.  25. 

If  the  declaration  var.y  from  the  affidavit,  the  bail  will  be  discharged;  but  it  is  too  late 
to  object  to  a  variance  between  the  affidavit  and  the  writ,  after  bail  has  been  perfected. 
4  Hal.  97. 

In  order  to  charge  the  bail,  the  ca.  sa.  must  be  in  the  hands  of  the  officer  four  days  prior 
to  its  return.  1  Gr  2U0.  It  must  be  issued  into  the  county  where  the  venue  is  laid. 
3  Harr.  9. 

An  affidavit  for  bail  need  not  be  entitled  of  the  court,  nor  state  the  residence  of  the  party 
making  it.  It  must  be  express,  certain,  explicit  and  intelligible,  containing  such  facts  as  if 
true,  show  that  the  plaintiff  has  a  present,  subsisting  cause  of  action.  That  defendant  is 
indebted  on  a  promissory  note  and  on  a  balance  of  account  agaiust  him  on  the  books  of  the 
company,  not  sufficient.     2  Gr   257. 

Where  upon  a  capias,  the  sheriff  returned  that  defendant,  on  his  arrest,  gave  bond  under 
the  insolvent  laws,  a  rule  was  granted  that  plaintiff  enter  a  waiver  of  bail.      1  Hair.  27<>. 

Breaches  need  not  be  assigned  on  a  bail  bond.  The  judgment  will  be  for  the  penalty,  and 
the  plaintiff  may  collect  the  debt,  interest  and  costs  of  the  original  suit,  although  they  exceed 
the  sum  sworn  to.     3  Zab.  376. 

In  an  action  on  such  bond,  it  is  no  defence,  that  no  affidavit  of  the  cause  of  action  had 
been  made  and  filed,  before  issuing  the  capias.     Id.  610. 

A  judge  has  power  to  order  bail  in  all  cases  of  tort.  The  affidavit  in  such  a  case  must  set 
forth  a  sufficient  cause  of  action  with  reasonable  certainty,  and  must  show  a  special  cause 
for  a  capias,  as  that  the  defendant  is  a  nonresident,  or  that  he  is  about  to  depart  out  of 
the  state,  or  the  like.  A  mere  statement  of  the  plaintiff's  belief,  that  unless  the  defendant 
is  held  to  bail  he  will  not  be  able  to  collect  the  damages  he  may  recover,  is  not  sufficient. 
If  the  affidavit  is  substantially  defective,  the  defendant  will  be  discharged  on  common  bail, 
notwithstanding  the  judge's  order.     Bennett  v.  Benson,  June  T.  1855. 

BILL  OF  EXCEPTIONS.  A  refusal  to  hear  read  an  affidavit  of  one  of  the  referees,  on  a 
motion  to  set  aside  their  report,  may  be  made  the  subject  of  a  bill  of  exceptions.  Penn. 
664.     See  1  Hal.  388. 

The  supreme  court  will  grant  a  rule  upon  a  party  to  produce  his  book,  upon  the  argu- 
ment of  a  bill  of  exceptions,  if  the  book  is  therein  referred  to.     3  Hal.  364. 

The  bill  of  exceptions  does  not  draw  the  whole  matter  into  examination,  but  only  the 
point  on  which  the  exception  is  taken.  7  Hal.  100.  1  Gr.  216.  If  evidence  is  excepted 
to,  any  part  of  which  is  proper,  the  admission  of  it  will  not  be  error.     3  Gr.  275. 

The  court  will  not  entertain  a  motion  for  a  new  trial,  unless  the  party  will  waive  his  bill 
of  exceptions.     2  Gr.  195. 

A  bill  of  exceptions  cannot  be  taken  in  any  case  but  where  a  writ  of  error  lies.  It  cannot 
be  taken  in  insolvent  cases,  or  injustices'  courts,  or  upon  appeals.  4  Zab.  Van  Waggoner 
v.  Coe.     Roston  v.  Morris.  June  T.  1855. 

The  facts  upon  which  objection  to  evidence  is  founded,  must  appear  on  the  bill  affirma- 
tively. It  is  not  sufficient  that  it  is  silent,  even  where  proof  of  the  facts  is  necessary  to 
legalize  the  evidence  objected  to.     1  Zab   562. 

No  notice  will  be  taken  of  alleged  errors,  not  founded  on  the  precise  exceptions  shown  by 
the  bill.     Id.  659. 

No  error  can  be  assigned  on  an  opinion  given  at  the  trial,  unless  a  bill  of  exceptions  be 
sealed  expressly  on  that  point.     Id.  665. 

If  the  party  who  has  obtained  a  bill  of  exceptions,  applies  for  a  new  trial  on  the  same 
points,  he  must  waive  his  bill.     3  Dutch.  262. 

BILL  OF  PARTICULARS.  Where  upon  a  trial  defendant  produced  a  bill  of  particulars 
signed  by  plaintiff's  attorney,  it  was  held  to  be  competent  to  prove  by  parol  that  a  regular 
demand  was  made,  and  that  the  paper  was  received  in  consequence.     Penn.  1034. 
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In  an  action  for  money  had  and  received,  the  defendant  may  require  a  bill  of  particulars, 
and  need  not  plead  till  it  is  Furnished,      l'enn.  886.      See  7  Hal.  178. 

Although  there  is  it  mistake  in  the  bill,  yet  if  it  is  not  calculated  to  mislead  the  party,  it 
will  be  sufficient,  unless  upon  affidavit  or  other  satisfactory  evidence  of  surprise,  by  the 
advene  party.     3  Gr.  178.     8  Harr.  299.     4  llarr.  181.     See  2  Dutch.  254. 

CONTRACT.  No  action  will  lie  on  a  contract  or  promise  made  without  a  good  and  lawful 
consideration;  and  the  consideration  must  be  stated  in  the  declaration  or  slate  of  demand. 
Penn.  618.  1081. 

*An  action  cannot  be  maintained  against  an  agent,  on  a  contract  made  by  him  on  r*,--,- 
behalf  of  his  principal.     Penn.  682.  '  L 

He  who  undertakes  to  do  a  piece  of  work  for  a  certain  price,  undertakes  to  do  it  in  a  work- 
manlike manner.      2  South.  780. 

A  contract  in  writing  may  be  discharged  or  altered  by  a  subsequent  verbal  contract.  6  Hal. 
74,827.     See  1  Gr.  165. 

Where  no  time  is  limited  in  a  contract  for  the  payment  of  the  money  stipulated,  it  is  due 
immediately,  and  carries  interest  from  the  date.  In  the  case  of  executed  contracts  under 
seal,  when  the  party  has  received  the  benefit  of  his  agreement,  the  contract  cannot  be 
annulled  at  law  on  the  ground  of  fraudulent  misrepresentations.     1  Zab.  18,  704. 

An  offer  to  pay  a  reward  on  the  apprehension  of  a  criminal,  although  by  a  person  having 
no  interest  in  the  matter,  is  not  a  contract  without  consideration.  Services  performed  under 
such  offer  may  be  recovered  for  by  the  person  who  performs  them.     1  Zab.  310. 

On  a  promise  to  pay  an  agent,  who  effected  a  sale,  a  sum  for  his  services,  if  vendee  fulfilled 
his  agreement,  the  agent  is  entitled  to  recover  of  vendee,  if  vendee  was  ready  to  fulfil,  but 
did  not.  by  default  of  vendor.  Proof  of  a  sufficient  excuse  for  not  performing  a  contract  will 
not  sustain  an  averment  in  the  declaration  that  it  was  performed.      1  Zab.  340. 

A  contract  so  vague  that  the  intent  of  the  parties  cannot  be  ascertained  with  certainty, 
will  not  be  enforced  at  law ;  but  the  court  will  resort  to  proof  of  the  circumstances,  and 
relations  of  the  parties,  and  of  the  subject  matter,  to  fix  a  definite  meaning  on  terms  other- 
wise vague,  and  will  add,  reject,  and  transfer  words  and  phrases,  when  required  for  that 
purpose.     1  Zab.  369. 

A  parol  agreement  by  a  creditor  to  accept  from  his  debtor  less  than  is  due,  by  way  of  com- 
promise, is  without  consideration,  and  void  ;  but  if  the  creditor  has  received  security,  as  by 
an  assignment  made  on  the  faith  or  in  consideration  of  such  agreement,  or  other  creditors 
have  been  thereby  induced  to  sign  the  composition  deed,  it  is  binding,  and  will  be  a  defence. 
1  Zab.  391. 

A  contract  which  contravenes  the  policy  of  the  law,  is  void;  as  to  pay  money  to  prevent 
proposals  to  carry  the  mail,  5  Hal.  87,  or  on  the  part  of  the  caveator  to  withdraw  his  oppo- 
sition to  laying  a  road.     2  Zab.  352. 

The  law  of  the  country  where  the  contract  is  made,  is  the  law  of  the  contract,  wherever 
performance  is  demanded.  1  Pet.  C.  C.  74.  A  contract  for  the  sale  of  goods  exceeding  in 
value  thirty  dollars,  not  in  writing,  if  made  in  New  Jersey,  cannot  be  enforced  in  this  state, 
although  the  goods  were  to  be  delivered  in  a  state  where  the  statute  of  frauds  does  not  exist. 
4  Zab. 

A  verbal  contract  made  in  a  country  where  the  statute  of  frauds  does  not  exist,  to  pay 
the  debt  of  another,  cannot  be  enforced  in  a  country  where  such  contracts  are  required  to 
be  in  writing  to  sustain  an  action.     Leroux  v.  Drown,  14.     E.  L  &  E.  R.  247. 

A  contract  made  by  an  executor  or  administrator  in  advance  of  the  public  sale,  that  the 
property  shall  be  sold  for  a  specified  sum,  is  contrary  to  public  policy,  and  cannot  be  enforced. 
4  Zab.  Den  v.  Newark  I.  Rubber  Co. 

COVENANT.  A  covenant  of  seizin  does  not  run  with  the  land;  to  maintain  an  action  on 
such  a  covenant,  it  is  not  necessary  to  prove  an  eviction,  nor  an  offer  to  restore  the  posses- 
sion.    Penn.  4u7. 

Covenants  that  the  seller  of  land  is  lawfully  seized  of  it,  when  in  truth  he  is  not,  or  that 
he  has  good  right  to  grant,  sell  and  convey,  when  he  has  not  such  right,  or  against  incum- 
brances, when  there  are  incumbrances  existing  at  the  time  of  the  sale,  are  broken  as  soon 
as  made,  and  no  action  can  be  brought  on  such  covenants,  by  a  purchaser  under  the  person 
to  whom  they  are  made;  they  are  not  assignable.     5  Hal.  20. 

If  the  seller  covenants  that  he  will  warrant  and  defend  the  land  to  the  vendee,  his  heirs 
and  assigns,  a  purchaser  under  the  vendee,  if  afterwards  evicted,  may  maintain  an  action 
thereon  against  the  seller  or  his  representatives;  and.it  is  not  necessary,  in  order  to  main- 
tain such  action,  to  show  that  notice  of  the  pendency  of  the  suit,  by  which  the  plaintiff  was 
evicted,  was  given  to  the  defendant.     5  Hal.  20. 

Where  by  reason  of  a  prior  mortgage,  the  purchaser  of  land  is  evicted,  or  the  whole  of 
the  premises  is  taken  to  pay  the  debt,  the  rule  of  damages,  upon  a  covenant  against  incum- 
brances or  for  quiet  enjoyment,  is  the  amount  of  the  consideration  money  and  interest. 
4  Hal.  139. 

In  an  action  for  a  breach  of  warranty  of  title  to  land,  the  uniform  rule  is  to  allow  the  con- 
sideration money,  with  interest  and  costs,  and  no  more.     1  Gr.  313.     3  Harr.  304. 

A  covenant  that  a  bond  shall  not  be  prosecuted  until  the  happening  of  a  certain  event, 
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cannot  be  pleaded  in  bar  to  an  action  on  the  bond  brought  before  the  time,  but  a  special 
action  may  be  brought  and  damages  recovered  for  the  breach  of  the  covenant.  1  Hal.  429. 
See  2  Hal.  80. 

In  an  action  of  covenant,  where  the  agreement  is  the  foundation  of  the  action,  there  must 
be  a  profert.     7  Hal.  53. 

A  covenant  that  the  premises  are  not  incumbered,  is  broken  as  soon  as  made,  if  there  be 
at  the  time  an  existing  unsatisfied  mortgage,  and  the  purchaser  may  maintain  an  action, 
•without  waiting  until  he  is  evicted  or  disturbed,  or  until  he  has  paid  the  debt  or  been  put 
to  costs.  But  such  right  of  action  is  not  assignable,  and  cannot  be  maintained  by  any  sub- 
sequent purchaser.     7  Hal..2Gl. 

*CrCl       *Thfi  refusal  of  plaintiff  to  buy  in  an  incumbrance  when  offered  to  him,  is  no  waiver 
-!   of  the  covenant  for  quiet  enjoyment,  and  cannot  bar  him  of  a  recovery  thereon,  after 
eviction.     2  Gr.  49. 

When  a  covenant  is  entered  into  by  one  party  to  sell  and  convey  land,  and  by  the  other  to 
pay  for  it  or  to  give  a  bond  and  mortgage  for  the  purchase  money,  neither  party  can  main- 
tain an  action,  without  showing  a  performance  on  his  part  or  an  offer  to  perform  on  the 
day,  or  some  valid  excuse,  as  that  the  party  absented  himself,  &c.     2  Gr.  447. 

Whether  a  condition  be  precedent  or  otherwise,  depends  upon  the  intention,  and  in  agree- 
ments for  purchase,  covenants  will  be  construed  to  be  dependant,  unless  a  contrary  intent 
appear.  In  cases  of  dependant  covenants,  neither  party  can  bring  an  action,  without  aver- 
ring performance  or  some  excuse.  Time  fixed  for  the  performance  is  ordinarily  of  the 
essence  of  the  contract.     Spen.  435. 

To  recover  on  a  covenant  to  indemnify  and  save  harmless,  the  plaintiff  must  show  that 
he  has  been  actually  damaged  ;  a  judgment  recovered  against  him,  but  not  paid,  is  not  suf- 
ficient.    1  Zab.  73. 

A  deed  only  signed  and  sealed  by  the  grantor,  whereby  an  estate  is  conveyed  to  and 
accepted  by  the  grantee,  binds  the  grantee  to  the  covenants  therein  contained  on  his  part. 
2  Zab. 311. 

In  an  action  on  a  covenant  to  deliver  a  number  of  trees  at  a  certain  time  and  place,  if 
plaintiff  proves  that  he  offered  the  trees  at  such  time  and  place,  and  left  them  there,  it  is  no 
defence,  that  no  one  was  there  on  the  part  of  defendant  to  examine  and  receive  them.  A 
party  cannot  evade  a  contract  by  absenting  himself  from  the  time  and  place  of  performance. 
2  Zab.  165. 

Effect  of  covenants  for  title  and  proceedings  thereon.     3  Zab.  260. 

DAMAGES.  A  special  jury  may  be  ordered  to  assess  the  damages  before  a  judge;  but 
it  will  only  be  done  in  cases  of  difficulty,  or  where  there  are  special  circumstances.  1  Hal. 
330. 

The  court  will  assess  the  damages  on  a  bond,  under  the  act  (see  Insolvent  Debtors, 
29) ;  no  jury  is  necessary.     1  Harr.  159. 

In  an  action  for  trespass,  for  taking  goods,  a  verdict  and  judgment  for  the  plaintiff  charges 
the  property  and  vests  it  in  the  defendant.  The  jury  cannot  assess  damages  for  the  taking 
only  ;  they  should  find  the  value  of  the  goods,  and  the  incidental  damages.  An  offer  to  restore 
the  goods  may  be  received  in  evidence,  in  mitigation  of  the  damages,  but  plaintiff  is  not 
obliged  to  take  them.     2  Hal.  85. 

In  an  action  for  a  joint  trespass  against  several,  the  damages  are  entire,  although  they 
plead  and  are  tried  severally.  The  damages  may  be  severed,  where  some  defendants  are 
found  guilty  at  one  time  and  some  at  another,  or  where  the  action  is  for  two  distinct  tres- 
passes and  some  are  found  guilty  of  only  one  and  some  of  the  other,  or  where  the  trespass 
is  laid  entire  and  some  are  found  guilty  of  only  part  of  it,  but  not  when  all  are  found  guilty 
of  the  whole  and  at  the  same  time.     1  Gr.  2'.>4. 

Where  in  one  suit  there  are  several  distinct  causes  of  action,  it  is  proper  to  instruct  the 
jury  to  find  each  issue  and  the  damages  separately.     2  Zab.  699. 

In  trespass  for  taking  goods,  if  there  are  no  circumstances  of  aggravation,  the  measure  of 
damages  is  the  value  of  the  property.  If  the  property,  while  in  the  hands  of  the  trespasser, 
be  attached,  even  at  his  own  suit,  and  applied  in  satisfaction  of  the  owner's  debt,  that  fact 
may  be  shown  to  lessen  the  damages,  under  the  plea  of  not  guilty.     3  Zab.  342. 

EJECTMENT.  The  death  of  the  lessor  of  plaintiff  does  not  abate  the  action  of  ejectment, 
and  judgment  may  be  entered  in  such  a  case,  to  enable  the  plaintiff  to  recover  damages  and 
costs.     Penn.  605. 

The  oldest  possession,  although  for  less  than  twenty  years,  carries  with  it  a  presumption 
of  title  that  is  sufficient  to  put  the  defendant  upon  his  defence,  and  will  overcome  the  later 
possession  of  a  mere  trespasser.     4  Hal   149. 

Several  actions  of  ejectment  ordered  to  be  consolidated,  where  there  is  the  same  question 
and  defence  in  all  the  cases.      4  Hal.  335. 

*6571       *The  plaintiff  in  an  action  of  ejectment  may  recover  the  mesne  profits  in  that 
J  action,  giving  previous  notice  to  the  defendant  that  he  means  to  proceed  for  them. 
1  Peters  C.  C.  452. 

A  third  person  who  applies  to  be  made  defendant,  must  show  that  he  is  the  landlord. 
6  Hal.  185.     1  Gr.  66.     See  Penn.  929. 
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An  affidavit  of  the  service  of  the  declaration  on  the  daughter  of  defendant,  'without  say- 
ing  where,  is  not  sufficient.     An  additional  affidavit  may  be  made      7  Hal.  321. 

.Judgment  by  default  having  been  obtained,  a  habere  facias  issued  and  the  tenant  dispos- 
sessed, which  judgment  and  writ  were  afterwards  set  aside  and  the  tenant  restored  by  writ 
of  restitution;  it  was  held  that  the  tenant  might  maintain  trespass  quare  clausum  fregit, 
for  an  intermediate  injury  to  the  premises  against  the  lessor  of  plaintiff  and  others  acting 
under  him,  but  not  against  a  stranger  who  came  into  possession  bona  fide  and  by  title  from 
the  said  lessor.     6  Hal.  197.     See  2  Hal.  181. 

If  the  sheriff  on  the  hab.  fac.  poss.  puts  the  plaintiff  in  possession  of  more  land  than  his 
title  covers,  the  court  will  interfere  and  order  restoration.     7  Hal.  275. 

In  an  action  for  mesne  profits,  the  judgment  in  ejectment  is  conclusive  evidence  of  plain- 
tiff's right  subsequent  to  the  day  of  the  demise,  during  such  time  as  the  defendant  has  held 
the  premises.  It  is  a  fixed  rule,  that  the  day  on  which  the  demise  is  laid  in  the  declara- 
tion in  ejectment,  must  be  subsequent  to  the  time  when  the  claimant's  right  of  entry 
accrued;  but  if  laid  before,  it  may  be  amended.     1  Gr.  35. 

The  plaintiff  may  recover  in  one  action  several  distinct  tracts,  claimed  under  different 
titles.  When  two  or  more  persons,  holding  distinct  and  separate  possessions  of  the  pre- 
mises mentioned  in  the  declaration,  are  united  in  the  same  declaration,  and  jointly  enter 
into  the  common  rule  and  plead,  judgment  may  be  given  against  them  separately,  if  their 
separate  possessions  are  found  by  the  jury.     1.  Gr.  23. 

The  sheriff  may  deliver  possession  of  land  covered  with  water.     2  Gr.  355. 

The  declaration  must  be  filed  within  thirty  days  after  the  day  the  summons  is  retui'nable. 
2  Dutch.  209. 

ERROR.  If  a  judgment  rendered  upon  the  report  of  referees  is  affirmed  in  error,  the 
defendant  is  not  entitled  to  double  costs.     Taylor  v.  Sayre  &  Peterson,  June  T.  1855. 

A  writ  of  error  is  a  writ  of  right,  and  does  not  require  to  be  allowed  by  the  court  or  a 
judge.     1  Harr.  271. 

This  writ  lies  from  an  order  of  the  court,  adjudging  that  the  plaintiff  shall  not  pay  costs, 
and  quashing  an  execution  issued  therefor,  on  a  judgment  they  had  first  given  that  he  do 
pay  costs.     1  Harr.  310. 

Where  there  is  judgment  against  two,  and  on  certiorari  or  writ  of  error  one  releases  the 
errors,  and  that  is  pleaded,  judgment  may  be  given  that  the  releasing  party  be  barred  and 
the  other  prosecute  alone.     Penn.  235. 

If  the  court  is  equally  divided,  the  judgment  will  be  affirmed.     3  Dutch.  55. 

EXECUTION.  The  sheriff  must  make  a  particular  inventory  of  the  defendant's  property, 
or  he  is  liable  to  be  amerced.     Coxe  136,  168. 

If  an  execution  be  tested  in  the  defendant's  lifetime,  it  may  be  taken  out  and  executed 
after  his  death.     2  Hal.  180. 

An  execution  duly  recorded  when  delivered  to  the  sheriff,  is  entitled  to  priority  as  to  the 
real  estate,  over  one  previously  delivered,  but  not.  recorded  until  after  the  delivery  of  the 
other;  and  the  time  of  recording  may  be  proved  by  parol.    Penn.  186.    3  Hal.  282.    4  Zab. 

Upon  the  reversal  or  affirmance  of  a  judgment  of  the  supreme  court,  by  .the  court  of 
appeals,  and  a  remittitur  of  the  record,  no  application  to  the  court  for  leave  to  issue  execu- 
tion is  necessary.     1  Hal.  186. 

On  the  dismissal  of  a  certiorari  for  want  of  prosecution,  execution  may  issue  out  of 
the  supreme  court,  as  well  for  the  sum  recovered  below,  as  for  the  costs  in  certiorari. 
Penn  753. 

In  case  of  a  judgment  on  a  bond,  payable  by  instalments,  the  execution  issues  for  the 
whole  sum,  but  must  be  endorsed  to  levy  the  instalment  due.     Penn.  932. 

Where  money  has  been  paid  by  defendant,  under  a  judgment  which  is  afterwards  re- 
versed, and  it  appears  by  the  record  that  such  payment  was  made,  the  court  will  order 
restitution;  but  where  it  does  not  appear  by  the  record  that  the  money  has  been  paid,  a 
scire  facias  quare  restitutionem  n  .n,  must  be  first  sued  out.  In  certiorari  cases,  instead 
of  the  scire  facias,  there  must  be  a  previous  notice  to  the  party,  and  motion  and  proof  of 
the  payment.     Penn.  900.     5  Hal.  61. 

A  writ  of  restitution  in  forcible  entry  and  detainer,  issued  after  the  death  of  defendant, 
although  tested  before  his  death,  set  aside.     3  Hal.  293. 

Imprisonment  on  a  ca.  sa.  is  prima  facie  evidence  of  satisfaction  of  the  judgment. 
2  South.  508,  799.     2  Gr.  102. 

Where  a  conflict  arises  as  to  the  priority  of  executions  out  of  the  supreme  court,  and 
the  court  of  common  pleas,  the  question  may  be  brought  up  and  decided  by  either  court. 
6  Hal.  295. 

The  officer  must  make  a  particular  inventory  of  the  goods  levied  on,  and  must  by  some 
act  seize  them  by  virtue  of  the  writ.  He  has  no  property  in  them,  so  as  to  enable  him  to 
maintain  an  action  for  them  until  he  has  done  this.     6  Hal.  218. 

If  a  prior  execution  is  kept  up  by  color  or  fraud  or  to  protect  the  property  from  other 
creditors  (although  the  debt  be  really  due),  a  subsequent  execution  levied  on  the  same 
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goods  will  be  preferred;  and  if  the  goods  be  sold,  the  court  will  direct  the  money  to  be 
*c.-o-i  P:li'l  ,0  lne  *second  execution.  7  Hal.  80.  But  an  agreement  by  the  creditor  to 
J  delay  the  sale,  is  of  itself  no  evidence  of  fraud;  there  must  be  some  proof  of  actual 
fraud,  of  iutentiou  to  hinder  and  delay  other  creditors.     Id.  285. 

Property  cannot  be  levied  on  after  the  execution  is  returned,  nor  can  any  be  sold  that 
was  not  levied  on.  If  the  officer  is  instructed  not  to  proceed,  and  the  property  levied  on 
is  suffered  to  remain,  with  plaintiff's  consent,  in  defendant's  possession  and  under  his  con- 
trol, such  use  of  the  execution  is  constructively  fraudulent,  and  a  subsequent  execution 
will  be  preferred.     1  Harr.  254. 

Two  executions  should  not  be  issued  at  the  same  time  against  several  persons,  upon  one 
judgment  rendered  on  one  scire  facias  and  one  recognisance.     6  Hal.  3G2. 

If  the  plaintiff  die,  execution  cannot  be  issued  in  his  name,  though  tested  before  his 
death.     1  Gr.  193. 

Where  an  execution  has  been  issued  for  too  large  an  amount,  the  proper  practice  is  to 
apply  to  the  court  to  set  it  aside  as  to  the  excess,  and  if  the  money  has  been  raised  thereon, 
to  notify  the  sheriff  to  pay  the  money  into  court,  and  then  to  move  that  the  excess  be  re- 
stored; or  if  the  execution  has  been  irregularly  issued,  to  move  the  court  to  set  it  aside: 
and  in  such  cases,  if  the  money  has  been  actually  paid  over  to  the  judgment  creditor,  the 
court  will  order  the  amount  improperly  received  by  him  to  be  restored,  and,  if  necessary, 
will  enforce  the  order  by  attachment.     Spen.  268. 

A  judgment  will  not  be  opened  except  in  a  special  case,  where  the  money  has  been  paid 
on  the  execution  to  the  sheriff,  and  by  him  paid  over  to  the  plaintiff.     4  Zab.  219. 

Judgment  by  confession  may  be  set  aside  upon  motion  for  the  defendant,  if  the  affidavit 
does  not  sufficiently  show  the  consideration  of  the  bond,  and  is  not  in  conformity  to  the  act. 
Reading  v.  Reading,  4  Zab. 

If  several  executions  are  issued  against  the  same  defendant,  and  levied  on  the  same 
goods,  the  court  will  inquire  into  the  bona  fides  of  the  older,  upon  the  motion  of  the  younger 
creditors.  Whether  judgment  can  be  entered  by  confession  for  a  debt,  the  consideration  of 
which  was  an  agreement  to  advance  money  or  goods,  and  what  is  such  a  fraud  as  will  post- 
pone an  older  to  a  younger  execution,  in  cases  of  confessed  judgments.  Ely  Clapp  et  al. 
i\  Parkhurst,  S.  C,  June  T.  1855,  pending  in  Court  of  Errors. 

See  titles  Executions,  Sale  of  Land,  Shekiffs. 

JUDGMENT.  A  judgment  by  default  will  be  opened,  on  affidavit  of  surprise  and  merits. 
1  South.  30,  292.  So  a  judgment  entered  by  virtue  of  a  warrant  of  attorney  may  be  opened 
and  leave  given  to  plead,  on  affidavit  of  merits.  But  where  the  execution  of  the  bond  was 
not  denied,  the  defendant  was  not  allowed  to  plead  non  est  factum.     2  Hal.  197. 

Judgment  on  a  bond  with  a  special  condition,  must  be  entered  for  the  penalty.  1  South.  371. 
If  in  an  action  of  debt  on  a  bond,  with  a  penalty  to  secure  the  payment  of  money  only, 
the  defendant  pleads  payment  and  gives  notice  of  set-off,  and  any  part  of  the  debt  has  been 
paid,  it  is  proper  for  the  jury  to  specify,  by  their  verdict,  the  exact  balance  due  the  plain- 
tiff, although  the  judgment  must  be  entered  for  the  penalty.     5  Hal.  114. 

The  court  will  not  order  a  judgment  to  be  vacated,  because  the  plaintiff  thinks  he  has 
discovered  a  partner  of  defendant,  to  enable  the  plaintiff  to  bring  an  action  against  the 
defendant  and  such  supposed  partner.     1  Hal.  153. 

Where  there  are  several  defendants,  and  a  capias  returned,  C.  C.  as  to  one,  and  a  waiver 
of  bail  entered,  there  may  be  judgment  against  all.     1  South.  292. 

After  the  judgment  is  signed,  no  addition  can  be  made  to  it  by  the  insertion  of  the  costs, 
&c,  nor  can  the  costs  be  rightly  put  in  the  execution,  unless  they  actually  formed  a  part 
of  the  judgment.     7  Hal.  331. 

A  judgment  may  be  entered  by  confession,  in  a  case  commenced  by  a  capias  (or  sum- 
mons), without  the  affidavit  required  by  the  act  of  1829.  (See  Bonds  and  Warrants,  7.) 
7  Hal.  126.     2  Gr.  124. 

The  court  will  not  order  satisfaction  of  a  judgment  to  be  entered,  unless  the  proof  of 
payment  is  full  and  satisfactory.     7  Hal.  64. 

If  a  plaintiff  agree  to  accept  forty  per  cent,  in  satisfaction  of  a  judgment,  upon  condition 
that  it  is  paid  in  sixty  days,  and  the  money  is  not  paid  in  the  time  specified,  the  court  can- 
not order  satisfaction  to  be  entered  on  payment  of  the  stipulated  sum  afterwards.  7  Hal.  368. 
A  judgment  of  a  court  in  another  state  is  not  to  be  regarded  in  this  as  a  foreign  judgment, 
but  is  to  have  the  same  force  and  effect  here,  as  in  the  state  where  it  was  rendered.  1  Gr  68. 
The  record  of  a  judgment  cannot  be  contradicted  by  the  minutes  of  the  court.  The 
record  need  not  be  made  up  and  signed  immediately;  no  evidence  can  be  received  of  the 
time  when  it  was  actually  signed;  it  must  be  taken  to  have  been  signed  as  it  purports  to 
be.     1  Gr.  136. 

If  one  defendant  is  arrested  on  a  ca.  sa.,  issued  upon  a  judgment  against  several  in  an 
action  of  trespass,  and  discharged  by  the  plaintiff,  the  court  will  discharge  the  other 
defendants  from  custody,  and  order  satisfaction  to  be  entered.     2  Gr.  102. 

The  court  will  not  set  aside  a  judgment  entered  upon  a  bond  and  warrant  of  attorney, 
upon  the  application  of  creditors  for  irregularity;  if  there  is  fraud,  that  may  be  inquired 
into.     3  Gr.  373.     1  Harr.  139. 
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*No  judgment  can  be  <riven  till  the  postea  is  filed.  The  party  is  not  in  laches  for  r*(..-n 
nut  pursuing  his  rule  to  show  cause,  if  the  postea  is  not  returned.     1  Gr.  265.  L 

See  title  Juugmknt. 

MOTIONS  AND  NOTICES.  The  court  refused  to  make  an  order,  in  an  action  of  assump- 
sit for  goods  sold,  on  the  plaintiffs  to  produce  their  books  and  papers,  relative  to  the  issue, 
previous  to  the  trial,  to  be  left  with  defendant's  attorney  for  his  inspection.     1  Hal.  183. 

A  deed  under  which  t he  plaintiff  claimed,  and  which  was  alleged  to  be  a  forgery,  was 
ordered  to  be  left  in  the  hands  of  the  chief  justice,  for  the  inspection  of  defendant.  Coxe, 
109. 

The  service  of  an  expired  rule  is  a  nugatory  service  ;  rules  to  plead  must  be  renewed  from 
term  to  term  until  they  are  served.     2  Hal.  170. 

Proof  that  a  notice  of  trial  was  duly  served,  may  be  made  either  at  the  circuit,  or  at  the 
bar  of  the  supreme  court.     1  Hal.  151. 

Service  of  notice  of  amercement  on  the  sheriff,  must  be  a  personal  service.     1  Hal.  159. 

Where  a  statute  or  rule  requires  service  for  a  fixed  number  of  days,  the  mode  of  compu- 
tation is  to  include  the  day  of  appearance,  and  exclude  the  day  of  service,  without  regard- 
ing fractions  of  a  day  ;  but  where  a  certain  number  of  entire  days  are  required,  neither  the 
day  of  service  nor  the  day  of  appearance  are  to  be  counted.     1  South.  323.     3  Hal.  303. 

A  notice  stating  that  a  motion  will  be  made  on  Friday  the  seventh,  when  Friday  is  the 
eighth,  is  bad.     3  Hal.  363. 

If  a  party  neglects  to  take  advantage  of  the  first  failure  of  his  adversary,  in  not  going  to 
trial  within  the  time  prescribed,  he  cannot  avail  himself  of  a  subsequent  failure,  without 
having  previously  obtained  a  rule  giving  his  adversary  such  time  to  go  to  trial  as  the  court 
shall  direct.     3  Hal.  84. 

On  the  argument  of  a  rule  to  show  cause,  the  party  is  not  confined  to  the  grounds  on 
which  the  rule  to  show  cause  was  obtained.     4  Hal.  225. 

A  rule  to  take  affidavits  does  not  expire  at  the  next  term  after  it  is  taken,  but  stands  till 
the  cause  is  argued.     5  Hal.  59. 

No  notice  is  necessary  of  taking  an  affidavit  to  prove  the  absence  of  a  witness  out  of  the 
state,  so  as  to  obtain  a  commission.  An  order  for  issuing  the  commission  stays  the  proceed- 
ings ;  but  the  court  made  it  a  condition  in  this  case,  that  it  should  be  returned  before  the 
next  circuit.     5  HaL  62. 

Notice  must  be  given  of  the  taking  of  affidavits  to  change  the  venue.     3  Hal.  160. 

Notice  must  be  given  of  an  application  to  discharge  a  defendant  on  common  bail.  5  Hal. 
331. 

Frivolous  counts  or  false  pleas,  may  be  ordered  on  motion  to  be  struck  out  of  the  record. 
2  Hal.  160.     5  Hal.  257.     6  Hal.  395.     2  Gr.  577.     See  2  Gr.  501. 

The  court  will  not  consolidate  two  actions  brought  against  the  same  person,  by  the  same 
plaintiff,  upon  promissory  notes  of  different  dates,  and  payable  at  different  times,  where  it 
does  not  appear  that  the  defence  is  the  same  in  each.     5  Hal.  241. 

On  application  for  a  rule  to  stay  waste,  it  is  not  usual  to  set  out  the  title.  The  use  of 
wood  for  the  common  purposes  of  the  estate,  as  for  the  use  of  a  furnace  on  it,  is  not  waste. 
2  South.  552. 

Where  the  plaintiff  had  been  guilty  of  negligence  in  not  bringing  on  the  trial,  the  court 
discharged  the  rule  to  stay  waste.     Coxe,  109. 

Notice  of  a  motion  to  assess  damages  upon  a  sheriff's  bond,  subsequent  to  a  judgment 
thereon,  is  properly  served  on  the  sheriff  and  his  sureties:  and  may  be  given  by  another 
attorney  than  the  one  who  obtained  the  judgment.     5  Hal.  190. 

Proof  of  the  service  of  a  notice  by  placing  it  in  the  post  office,  is  sufficient  in  a  case  where 
the  attorney  is  present  and  will  not  deny  it  on  oath ;  but  such  service  is  not  sufficient  where 
the  party  does  not  appear      6  Hal.  94. 

Notice  of  taking  the  deposition  of  a  witness,  should  be  served  on  the  party,  and  not  on 
the  attorney.     6  Hal.  317.     But  see  3  Gr.  271. 

Proof  that  notice  was  duly  given  of  the  taking  of  affidavits,  maybe  made  at  the  bar  of  the 
court  when  they  come  to  be  used.     7  Hal.  94. 

A  rule  to  show  cause  will  be  dismissed,  if  notice  of  the  argument  is  not  filed  with  the 
clerk,  as  required  by  the  rules  of  the  court.     7  Hal.  321. 

A  petition  for  the  removal  of  a  cause  into  the  circuit  court  of  the  United  States,  ought  to 
be  proved  by  affidavit  or  otherwise.     1  Gr.  75. 

The  copy  of  a  rule  served  on  the  opposite  party,  must  be  certified  by  the  clerk.  1  Gr. 
245. 

A  notice  is  good  without  a  date,  or  with  an  impossible  date ;  it  operates  as  a  notice  from 
the  time  of  the  service.     2  Gr.  353. 

Where  a  rule  to  discontinue  on  payment  of  costs  is  obtained,  the  suit  is  pending  until  the 
costs  are  regularly  taxed  and  paid,  or  tendered.     2  Gr.  400. 

A  defendant  may  avail  himself  of  a  variance  between  the  writ  and  declaration,  either  by 
oyer  and  plea,  or  by  a  motion  to  set  aside  the  proceedings :  the  latter  mode  is  best,  because, 
if  he  succeeds  on  the  plea,  he  will  not  recover  costs.     4  Hal.  284. 

Notices  required  by  the  statute  or  by  the  rules  of  the  court,  must  be  in  writing.  3  Gr. 
178.     See  4  Hal.  223. 
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*fif  m  *Tbe  notice  of  taking  affidavits,  to  be  used  on  the  argument  of  a  rule  to  show  cause, 
-I  should  be  given  to  the  attorney,  and  not  to  the  part}'.  If  there  has  been  no  appear- 
ance, the  party  must  be  notified.     4  Hal.  225. 

The  rule,  which  requires  a  copy  of  every  notice  of  argument,  &c,  to  be  filed  with  the 
clerk  two  days  before  the  term,  was  made  for  the  convenience  of  the  clerk,  with  which  the 
adverse  attorney  has  nothing  to  do,  if  he  has  due  notice  of  argument ;  and  the  cause  occu- 
pies its  proper  place  on  the  paper.     3  Harr.  51. 

The  clerk  is  not  bound  to  enter  a  rule  ordered  by  the  court,  unless  the  attorney  re- 
quests him  to  do  so,  and  furnishes  him  with  a  draft  or  memorandum;  but  if  he  undertakes 
to  do  so,  and  neglects  it,  the  court  may  order  the  rule  to  be  entered  nunc  pro  tunc.  3  Harr. 
176. 

Where  a  motion  is  made  to  take  up,  out  of  its  turn,  the  case  of  a  defendant  in  confine- 
ment after  sentence,  special  notice  ought  to  be  shown  to  the  attorney-general.     Spen.  404. 

A  counsellor  cannot  make  a  motion  on  behalf  of  a  younger  counsellor,  until  the  name  of 
the  latter  is  called.     Spen.  116. 

A  demurrer  plainly  frivolous,  or  frivolous  pleas,  will  be  struck  out  on  motion,  after  a 
joinder  or  replication  filed.     1  Zab.  93.     4  Zab.  133. 

Motion  for  time  to  plead  is  a  special  motion,  of  which  notice  must  be  given.  The  special 
circumstances  ought  in  general  to  be  shown  by  affidavit  Trent.  In.  Co.  ads.  Hodges.  Febru- 
ary term,  1855. 

Where  the  plaintiff  applies  for  a  struck  jury,  no  notice  of  the  application  need  be  given 
to  the  defendant,  unless  the  latter  has  a  rule  for  trial  by  proviso;  the  defendant,  unless  he 
has  such  rule,  cannot  have  a  rule  for  a  struck  jury,  without  two  days'  notice  to  the  plain- 
tiff.    Spen.  61. 

Court  will  not  order  a  foreign  jury  upon  affidavits,  merely  expressing  the  opinion  of  wit- 
nesses, that  a  fair  trial  cannot  be  had  by  a  jury  of  the  proper  county;  to  make  such  an 
order,  in  a  case  involving  no  public  interest,  and  where  there  was  no  public  excitement, 
would  require  strong  evidence.  3  Zab  204.  A  foreign  jury  was  refused  in  a  criminal  case, 
upon  similar  grounds.     State  v.  West,  June  T.  1854. 

Where  one  of  two  joint  debtors  is  served  with  process,  and  the  other  returned  not  found, 
judgment  cannot  be  entered  by  default  within  sixty  days  from  the  return  of  process,  by 
serving  notice  of  filing  the  declaration  on  the  defendant  who  is  served  with  process,  without 
also  serving  it  on  the  other.     4  Zab.  252. 

If  the  act  authorizing  special  proceedings  to  open  a  road,  &c,  does  not  specify  some 
mode  of  notifying  persons  interested,  personal  notice  must  be  given,  it  being  a  general  rule, 
that  no  person  shall  be  affected  in  his  person  or  estate,  without  reasonable  Jiotice.  4  Zab. 
State  v.  Jersey  City,  February  term,  1855. 

NEW  TRIAL.  Where  justice  has  been  done  by  the  verdict,  anew  trial  will  not  be  granted, 
though  there  was  a  misdirection  of  the  judge,  or  unlawful  evidence  admitted.  Coxe,  78.  424. 
1  Hair  66. 

New  trial  may  be  awarded  for  excessive  damages.  Penn.  578,  814,  895.  But  will  not  be 
ordinarily.     Penn.  847.     1  South.  338.     2  South.  518. 

That  the  judge  who  tried  the  cause  is  dissaiistied  with  the  verdict,  is  not  of  itself  a  suffi- 
cient ground  for  a  newr  trial;  but  that,  combined  with  other  circumstances,  may  be.  Penn. 
945. 

Where  every  reasonable  diligence  had  been  employed  by  a  defendant  to  prepare  for  trial, 
but  he  had  been  unable  to  attend  himself  on  account  of  sickness,  and  an  important  witness 
had  left  the  country  before  the  trial,  and  other  circumstances  were  laid  before  the  court, 
exonerating  the  party  from  laches,  and  showing  a  real  defence,  and  the  merits  of  the  case 
had  not  been  investigated,  a  new  trial  was  ordered.      1  Hal.  844. 

On  an  application  for  a  new  trial,  the  affidavits  of  the  parties  themselves  are  admissible, 
to  show  the  grounds  on  w-hich  it  is  made.     lb. 

In  order  to  entitle  a  party  to  a  new  trial  on  the  ground  of  newly  discovered  evidence,  such 
evidence  must  be  important,  and  show  that  injustice  has  been  done.  1  Hal.  434.  If  the 
evidence  might  with  ordinary  diligence  have  been  discovered,  previous  to  the  trial,  a  new 
trial  will  not  be  granted.  1  South.  338.  5  Hal.  250.  Nor  if  the  evidence  is  for  the  purpose 
of  discrediting  the  testimony  on  the  other  side;  nor  if  it  is  new  evidence  of  a  cumulative 
character.     4  Hal.  225. 

The  newly  discovered  evidence  must  be  evidence  of  a  new  fact  or  new  ground  of  defence. 
1  Gr.  177. 

The  facts  newly  discovered  must  be  laid  before  the  court,  in  the  shape  of  legal  evidence, 
and  not  of  mere  hearsay.     5  Hal.  250. 

The  court  will  grant  a  new  trial,  if  in  their  opinion  the  verdict  is  against  the  weight  of 
evidence,  or  if  justice  has  not  been  done.     5  Hal.  74. 

A  new  trial  granted,  in  ejectment,  after  a  trial  at  bar,  by  a  special  jury.     2  South.  589. 
A  new  trial  will  not  be  granted  on  a  motion  in  behalf  of  the  state,  where  there  has  been 
a  verdict  on  an  indictment,  for  the  defendant.     2  Hal.  172. 

A  party  cannot  impugn  a  verdict,  on  account  of  the  introduction  of  testimony,  to  which 
on  the  trial  he  made  no  objection.     4  Hal.  225. 
A  new  trial  not  allowed  on  the  ground  of  surprise,  upon  an  affidavit  of  defendant's  attor- 
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ney  that  he  was  not  aware  that  a  witness  who  was  rejected,  was  the  defendant's  bail. 

6  Hal.  242. 

*A  new  trial  granted,  where  the  verdict  was  for  more  than  the  evidence  war-  r^.. 
ranted,  and  where  some  of  the  defendants  expressed  themselves  satisfied.     6  Hal.   L 
284. 

Unless  the  evidence  in  favor  of  the  losing  party  clearly  outweighs  the  evidence  for  the 
party  in  whose  favor  the  verdict  is  found,  the  verdict  will  not  be  set  aside.  The  mere  fact 
of  some  of  the  jurors  being  for  a  time  separated  from  their  fellows,  or  that  after  they  retired 
they  made  a  great  noise  and  confusion,  not  sufficient,  inacivil  case,  to  set  aside  the  verdict. 

7  Hal.  153. 

Where  the  verdict  is  against  the  weight  of  evidence,  yet  if  there  is  some  evidence,  both 
positive  and  circumstantial,  to  support  the  verdict,  if  the  court  does  not  see  that  the  jury 
mistook  the  truth,  or  that  justice  has  not  been  done,  the  verdict  will  not  be  disturbed. 
7   Hal.  191. 

That  the  court  neglected  to  charge  the  jury  on  a  superfluous  point,  not  sufficient  ground. 

1  Gr.  177. 

If  the  defendant  dies  after  the  entry  of  the  rule  to  show  cause,  the  court  may  set  aside  the 
verdict,  even  in  a  case  where  the  cause  of  action  does  not  survive.  In  a  case  of  assault  and 
batt  >ry,  the  court  will  not  interfere,  unless  the  damages  are  outrageous.     1  Gr.  196. 

The  party  who  obtains  a  rule  to  show  cause,  is  bound  to  make  out  a  state  of  the  case,  and 
submit  it  to  the  opposite  party;  and  if  they  cannot  agree,  apply  to  the  judge  who  tried  the 
cause.     1  Gr.  192. 

If  a  rule  be  granted  to  show  cause  why  a  new  trial  should  not  be  granted,  and  after- 
wards the  defendant  die,  judgment  may  be  ordered  nunc  pro  tunc,  as  of  the  term  of  the  postea. 
3  Harr.  14. 

New  trial  will  not  be  granted,  upon  the  application  of  the  state,  after  a  verdict  of  acquit- 
tal.    Spen.  115. 

In  actions  of  torts  to  the  person,  courts  seldom  set  aside  the  verdict  for  mere  excess  of 
damages;  but  in  actions  for  torts  to  property  without  malice,  or  injury  to  the  person,  or 
feelings,  the  measure  of  damages  is  a  question  of  law,  and  the  court  will  interfere.  1  Zab. 
183. 

Not  allowed  because  illegal  testimony  admitted,  if  it  clearly  appears  that  the  verdict  is 
right,  irrespective  of  the  illegal  evidence.     Id.  347. 

If  jurors,  pending  a  trial,  go  with  the  witnesses  of  one  of  the  parties  to  the  place  in  dis- 
pute, without  the  knowledge  of  the  other  party,  for  the  purpose  of  having  the  premises 
shown,  or  the  evidence  explained,  it  is  such  misconduct  as  will  be  ground  for  a  new  trial. 

2  Zab.  176.  The  affidavits  of  jurors,  or  their  admissions,  will  not  be  received  to  prove  their 
own  misconduct;  but  it  may  be  proved  by  the  oath  of  a  fellow  juror,  who  is  not  incul- 
pated,    lb. 

No  ground,  that  one  of  two  counsel  was  called  away,  during  the  trial,  if  the  other  pro- 
ceeded in  his  absence,  without  asking  for  an  adjournment.     Id.  190. 

A  party  having  entertained  the  jurors  with  eating  and  drinking,  during  the  progress  of 
the  trial,  as  well  as  at  its  close,  the  verdict  being  in  his  favor  was  set  aside.     3  Zab.  111. 

New  trial  refused,  where  a  person  in  the  employ  of  the  successful  party  conversed,  during 
the  trial,  on  one  occasion,  with  two  of  the  jurors,  took  refreshments  in  the  same  box  with 
them  at  an  oyster  house,  and  without  their  knowledge  paid  for  them;  it  not  appearing,  that 
the  successful  party  was  implicated  in  the  transaction,  or  that  they  talked  about  the  ques- 
tions in  the  cause,  or  that  the  jurors  were  at  all  influenced.  4  Zab.  Eakin  v.  Morris 
Canal  Co. 

NONSUIT.  Where  the  plaintiff  voluntarily  suffers  a  nonsuit,  he  is  out  of  court,  and  can- 
not be  reinstated.     Penn.  956. 

Judgment  of  nonsuit  in  a  former  action,  between  the  same  parties,  is  no  bar  to  a  subse- 
quent action,  for  the  same  cause  of  action.     4  Hal.  38. 

A  nonsuit  granted  at  the  circuit,  in  consequence  of  a  variance  in  the  record,  &c.,  may  be 
set  aside,  and  the  record  amended.     4  Hal.  277. 

Whether  a  motion  for  a  nonsuit  shall  be  heard  after  the  regular  time  (the  close  of  plain- 
tiff's evidence),  is  a  matter  for  the  discretion  of  the  court,  under  the  circumstances  of  the 
case.     3  Hal.  80. 

If  any  evidence  is  given  which,  if  believed,  will  entitle  the  plaintiff  to  a  verdict,  the  court 
should  not  nonsuit,     1  Gr.  150,  216.     3  Gr.  248. 

The  defendant  is  entitled  to  a  motion  to  nonsuit,  although  after  the  plaintiff  rested,  he 
said  he  rested  too,  but  gave  no  evidence.     3  Gr.  255. 

Although  a  motion  to  nonsuit  be  improperly  refused,  yet  if  the  defect  in  the  evidence  be 
subsequently  supplied,  the  judgment  will  not  be  reversed.  1  Zab.  659.  2  Zab.  372. 
3  Zab.  580. 

Whether  a  bill  of  exceptions  ought  to  be  sealed  on  a  refusal  to  nonsuit;  or  error  brought 
after  a  nonsuit  ordered.     Quaere?     4  Zab.     Central  R.  R.  v.  Moore. 

Nonsuit  granted,  for  not  bringing  on  the  trial,  although  another  cause  was  pending,  in 
which  the  same  principles  were  involved.     4  Zab.  43. 
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PAYMENT.     If  more  than  one  debt  is  due,  the  debtor  has  a  right  to  direct  to  what  par- 
ticular debt  his  payment  shall  be  applied;  if  he  do  not  direct,  the  creditor  may  apply  the 
payment  *to"sueh  debt  as  he  pleases;  if  no  application  of  the  payment  was  made  by 
J  either,  the  law  will  apply  it  as  will  be  most  equitable.     3  Gr.  314. 

PLEADING.  The  allegation  in  the  commencement  of  a  declaration,  "that  the  defendant 
is  in  custody,"  is  unnecessary.     4  Hal.  284. 

Where  the  course  of  practice  in  regard  to  the  time  of  filing  pleadings,  prescribed  by  the 
act,  is  once  broken  in  upon,  you  must  rule  your  adversary  to  plead.     2  Hal.  135. 

A  defendant  cannot  plead  "specially,  and  give  notice  of  the  same  subject  matter,  but  the 
court  will  put  him  to  his  election  either  to  abide  by  his  plea  or  notice.  Non  damnificatus 
cannot  be  pleaded  to  a  condition  that  is  multifarious.     3  Hal.  1,  89. 

In  an  action  of  debt  on  a  bond  for  the  performance  of  an  award,  if  the  declaration  sets 
out  the  award  and  breach,  and  the  plea  merely  denies  the  award,  it  should  conclude  to  the 
country;  but  a  conclusion  with  a  verification,  can  only  be  taken  advantage  of  by  special 
demurrer.     3  Hal.  364. 

What  the  parties  in  pleading  have  agreed  and  admitted,  must  stand  in  that  action  for 
truth.     5  Hal.  276. 

Where  a  defendant  neglected  to  plead  his  discharge  under  the  insolvent  act,  in  an  action 
for  a  debt  contracted  previous  to  the  discharge,  and  suffered  the  regular  time  to  elapse, 
under  a  mistaken  idea  of  the  law,  the  court  would  not  permit  him  afterwards  to  withdraw 
a  relicta,  in  order  to  plead  his  discharge.     5  Hal.  332. 

In  a  case  of  trespass  in  the  supreme  court,  after  a  plea  of  title  before  a  justice,  the  de- 
fendant cannot  plead  the  general  issue  and  give  notice  of  special  matter,  but  must  rely  on 
his  title.     Penn.  693.     2  Gr.  471. 

If  the  demand  be  enlarged  in  the  supreme  court,  the  defendant  may  plead  the  general 
issue,  notwithstanding  title  was  pleaded  before  the  justice.     6  Hal.  87. 

If  the  declaration  be  general,  for  trespass  upon  land  in  the  township  of  A.,  and  title  be 
pleaded,  the  defendant  will  maintain  his  plea,  if  he  prove  title  to  any  land  in  the  same  town- 
ship.    7  Hal.  357. 

The  plea  of  liberum  tenementum,  admits  the  trespass  in  its  whole  extent,  but  it  does  not 
admit  the  amount  of  the  damages  laid,  nor  any  amount.     1  South.  170. 

If  in  an  action  of  trespass,  the  defendant  by  his  plea  admits  the  thing  charged  to  have  been 
a  trespass  in  its  nature,  but  sets  up  certain  concomitant  circumstances,  which  the  law  con- 
siders as  an  excuse  or  justification,  there  the  plaintiff  may  reply,  "de  injuria  sua  propria," 
&c. :  but  where  the  defendant  denies  the  thing  charged  to  have  been  a  trespass  at  all,  as  by 
pleading  title,  there  the  plaintiff  cannot  reply,  "  de  injuria,"  &c. ;  but  must  in  his  replica- 
tion, traverse  the  right  set  up.     2  Hal.  77. 

A  replication  which  puts  in  issue  seveal  distinct  facts,  not  tending  to  prove  the  same 
point,  is  bad  on  demurrer.     lb. 

A  replication  which  neither  denies  the  matter  set  up  by  plea,  nor  confesses  and  avoids  it, 
by  advancing  new  matter,  is  bad,  and  will  be  set  aside.     3  Hal.  288. 

If  the  plaintiff  assign  one  breach  in  his  declaration,  and  a  different  breach  in  his  replica- 
tion, it  is  a  departure,  and  bad.     3  Hal.  364. 

A  demurrer  admits  all  such  facts  as  are  sufficiently  pleaded,  but  is  no  admission  of  such 
as  are  not  sufficiently  pleaded.     5  Hal.  328. 

After  a  demurrer  has  been  argued  and  overruled,  the  court  will  not  permit  it  to  be  with- 
drawn in  a  case  where  they  are  of  opinion  that  the  party  demurring  cannot  plead  success- 
fully.    2  Hal.  190. 

In  trespass,  where  the  act  complained  of  is,  prima  facie,  a  trespass,  matter  of  justification 
or  excuse,  as  an  entry  or  taking  by  virtue  of  an  execution,  must  be  pleaded  specially.  Title 
may  be  given  in  evidence,  under  the  plea  of  not  guilty,  for  that  goes  to  show  that  no  tres- 
pass was  committed.     6  Hal.  43. 

But  in  an  action  on  the  case,  a  special  justification  may  be  given  in  evidence,  under  the 
general  issue.     2  Gr.  551. 

Where  there  were  several  counts  in  a  declaration,  one  of  which  was  on  a  special  agree- 
ment, and  there  was  a  failure  to  prove  that,  the  plaintiff  was  allowed  to  recover  on  the 
general  counts  for  use  and  occupation.     6  Hal.  181. 

What  has  been  pleaded  in  abatement  and  overruled,  cannot  be  pleaded  in  bar.  6 
Hal.  395. 

Nil  debet  i3  not  a  good  plea  to  an  action  on  a  bond,  where  the  instrument  is  the  foundation 
of  the  action.  The  day  may  be  laid  before  or  after  the  act  done,  when  the  time  is  not 
material.  In  an  action  of  debt  on  bond  with  special  condition,  and  an  assignment  of 
breaches,  the  damages  laid  in  the  conclusion  of  the  declaration  are  nominal,  and  may  be 
exceeded  by  the  jury;  and  if  the  damages  and  costs  exceed  the  sum  claimed,  it  is  not  erro- 
neous.    7  Hal.  160. 

The  same  matters  cannot  be  pleaded  and  also  set  forth  in  special  notices,  under  the 
general  issue.     7  Hal.  1. 

Notices  may  be  struck  out  of  a  declaration,  after  the  case  has  been  noticed  for  trial. 
Matters  of  defence,  under  the  general  issue,  are  not  proper  to  be  contained  in  a  notice. 
7  Hal.  171. 
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If  the  declaration  shows  on  its  face,  that  it  is  for  too  much,  that  is  cause  of  demurrer. 

1  Or.  83. 

*The  lapse  of  time  must  not  be  pleaded  as  a  defence,  but  the  fact  that  it  goes  to  r*fifio 
prove,  as  non  assumpsit,  payment,  kc.     1  Gr.  08.  L      Jo 

A  declaration  is  good,  in  short  form,  if  it  contain  all  that  is  necessary  for  plaintiff  to 
prove,  under  the  general  issue,  to  entitle  him  to  recover.  Pledges  to  prosecute  are  un- 
necessary.    2  Gr.  534. 

A  lost  note  need  not  be  specially  declared  on  as  such.     2  Gr.  181. 

Plaintiff  cannot  file  two  replications.     2  Gr.  288. 

If  the  defendant  craves  oyer,  and  sets  out  the  deed,  it  becomes  a  part  of  the  declaration. 

2  Gr.  486. 

If  the  defence  is  a  good  one,  but  is  badly  pleaded,  the  court  will  not  strike  it  out;  the 
plaintiff  must  demur.     2  Gr.  601. 

The  replication  must  be  single,  and  so  state  the  facts,  as  that  issue  may  be  taken  on 
them.     3  Gr.  85. 

A  promissory  note  may  be  given  in  evidence  under  the  money  counts,  by  the  endorsee 
against  the  maker.     7  Hal.  141. 

A  plea  of  tender  must  state  it  to  have  been  made  on  a  certain  day,  and  must  be  accom- 
panied by  the  money  brought  into  court.     1  Harr.  273. 

In  assumpsit,  the  defendant  may,  under  the  general  issue,  give  in  evidence  a  partial  as 
well  as  full  payment  of  the  plaintiff's  claim;  but  if  the  defendant  has  made  no  specific 
payment,  and  is  desirous  of  liquidating  any  part  of  the  plaintiff's  demand  by  way  of  set-off, 
he  must  plead  payment  and  give  notice  of  the  set-off.     3  Gr.  260. 

Upon  a  plea  of  payment  after  the  day,  to  au  action  of  debt  on  a  bond,  the  defendant  is 
to  establish  first,  the  payment  of  the  money,  and  second,  the  application  of  such  payment 
to  the  bond  in  question,  and  he  may  first  show  the  general  payment,  and  then  apply  it  to 
the  specific  object.     7  Hal.  104. 

A  stipulation  to  plead  in  ten  days,  is  fulfilled  by  a  special  demurrer.     2  Gr.  344. 

Where  a  demurrer  is  overruled,  if  there  is  a  real  substantial  defence  appearing  upon 
affidavit,  leave  to  plead  may  be  granted  upon  payment  of  costs,  if  applied  for  the  same 
term.     1  Harr.  266. 

A  party  has  the  same  time  to  plead  after  oyer  is  given,  as  he  had  at  the  time  it  was  de- 
manded ;  the  time  that  elapses  between  the  demand  and  the  giving  of  the  oyer  is  not  to  be 
counted.     7  Hal.  178. 

If  acts  injurious  and  unlawful  of  themselves  are  to  be  justified,  all  the  facts  which  render 
them  justifiable  must  be  set  out  in  the  plea.     3  Harr.  240. 

A  plea  puis  darien  continuance,  whether  it  be  good  or  bad,  in  substance  or  form,  is  a 
waiver  of  all  former  pleas.     Id.  426. 

A  plea  to  the  whole  declaration  is  bad,  if  it  is  not  an  answer  to  every  count.     Spen.  513. 

A  plea  of  bankruptcy  must  show  the  jurisdiction  of  the  court  by  an  averment  of  the  filing 
of  the  petition,  or  it  would  be  bad  on  special  demurrer.     1  Zab.  13. 

Where  the  close  is  described  in  the  declaration,  and  the  defendant  pleads  liberum  tene- 
menturn,  it  will  be  sufficient  if  he  proves  title  to  that  part  of  the  close  on  which  the  alleged 
trespass  was  committed.     1  Zab.  42. 

If  title  is  pleaded  before  a  justice,  and  afterwards  in  the  supreme  court  the  plaintiff  new 
a  —  igns,  and  defendant  pleads  thereto  not  guilty,  as  it  is  supposed  he  may,  the  plaintiff  will 
be  entitled  to  costs,  although  on  the  trial  the  title  may  not  have  been  brought  in  question. 
Yanpelt  v.  Phillips,  4  Zab. 

When  a  subject  comprehends  multiplicity  of  matter,  in  order  to  avoid  prolixity  in  plead- 
ing, the  law  allows  of  general  pleading;  as  in  a  cashier's  bond  conditioned  for  his  faithful 
service,  &c.,  it  is  sufficient  to  assign  as  a  breach,  that  the  cashier  had  received  divers  sums 
of  money  and  valuable  securities  for  money,  for  which  he  had  not  accounted.     2  Zab.  98. 

If  to  a  plea  of  title  in  trespass,  the  plaintiff  replies  facts  which  show  that  he  was  in  pos- 
session in  fact  at  the  time  of  the  alleged  trespass,  and  that  the  right  of  possession  was  out 
of  the  defendant,  or  those  under  whom  he  entered,  though  the  title  set  up  is  not  legally 
vested  in  the  plaintiff,  the  replication  is  good.     2  Zab.  155. 

It  is  not  a  conclusive  objection  to  a  special  plea,  that  the  defence  contained  in  it  may  be 
given  in  evidence  under  the  general  issue.     Id.  236. 

The  place  where  the  court  was  held  ought  to  be  stated  in  a  declaration  on  a  judgment. 
LI.  270.  And  the  day  on  which  contract  was  made,  though  the  precise  day  may  not  be 
material.     Id.  309. 

Every  plea  in  bar  must  be  to  the  action.     A  plea  to  the  damages  is  bad.     Id.  341. 

Any  pleading,  which  takes  issue  upon  an  immaterial  allegation,  will  be  overruled  or 
stricken  out  as  frivolous.  A  matter  does  not  become  material  by  the  mere  fact  of  its  being 
averred  in  pleading.     3  Zab.  99. 

In  an  action  against  an  administrator,  upon  a  judgment  of  assets  quando,  it  is  sufficient 
to  allege  in  the  declaration,  that  assets  came  to  the  administrator's  hands  since  the  judg- 
ment. 3  Zab.  278.  Plene  administravit  is  a  good  plea,  and  a  decree  of  insolvency  and 
distribution  under  it  may  be  given  in  evidence.  And  an  administrator  may  plead,  that  he 
has  fully  administered  except  a  certain  sum,  which  he  is  ready  to  pay  over;  and  the  plain- 
tiff may  take  judgment  for  that  sum,  or  may  traverse  the  plea,  by  alleging  that  the  de- 
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3fifi4,  fendant  *has  more  assets,  and  the  question  will  then  be,  whether  there  was  any 
-I  greater  sum  which  the  plaintiff  was  by  law  entitled  to  have  paid  on  his  debt.     lb. 

A  breach  is  sufficiently  set  forth  in  the  words  of  the  condition.     3  Zab.  332. 

To  justify  under  the  proceedings  of  a  special  tribunal,  its  jurisdiction  must  be  first 
shown.     Id.  356. 

The  breach  in  a  declaration  on  an  assigned  bond  is  bad,  if  it  does  not  allege  nonpayment 
to  the  obligee,  as  well  as  to  the  plaintiff.     Id.  405. 

In  trespass,  if  the  replication  traverses  the  allegation  of  property  in  the  defendant,  but 
avers  property  in  the  plaintiff,  the  latter  averment  is  surplusage.     1  Dutch.  443. 

The  power  to  amend  extends  to  the  introduction  of  matters  which  the  parties  intended 
to  try,  and  is  not  limited  to  matters  within  the  issue.     3  Dutch.  265. 

PROCESS.  If  the  summons  be  against  two  or  more  defendants,  plaintiff  cannot  regu- 
larly declare  against  one  and  proceed  to  judgment  against  him  only.     4  Hal.  284. 

In  case  a  term  intervenes  between  the  teste  and  return  of  a  writ,  it  is  a  nullity.  Penn. 
632. 

It  is  not  necessary  to  enter  an  appearance,  in  order  to  quash  a  writ;  but  the  motion  to 
quash  must  be  made  on  the  part  of  the  defendant.     4  Hal.  246. 

Whenever  the  time  of  suing  out  the  writ  becomes  material,  it  may  be  proved;  the  teste 
does  not  prove  when  it  was  issued.     Penn.  229.     7  Hal.  160. 

The  court  will  take  a  second  arrest  for  the  same  cause  of  action  to  be  lawful,  unless  the 
contrary  appears.  If  the  first  arrest  be  unlawful,  defendant  cannot  be  served  with  other 
process,  at  the  suit  of  the  same  plaintiff,  while  in  custody.     2  Gr.  391. 

If  a  capias  is  issued  without  an  affidavit  first  made  and  filed,  or  a  judge's  order,  the 
court  will  not  merely  discharge  the  defendant  on  common  bail;  they  will  quash  the  writ. 
6  Hal.  196. 

When  a  defendant  acknowledges  service  of  process,  common  bail  ought  to  be  filed  to  per- 
fect his  appearance,  but  the  court  will  permit  it  to  be  filed  at  any  stage  of  the  cause.  Spen. 
494. 

In  a  suit  by  bill  against  an  attorney,  copies  of  the  bill  and  rule  to  plead  should  be  served 
like  a  summons;  if  such  service  cannot  be  made,  the  court  will  direct  what  service  shall  be 
sufficient.     lb. 

TRESPASS.  Trespass  and  not.  case,  is  the  proper  remedy  for  an  injury  sustained  by 
the  defendant's  negligently  suffering  his  horses  in  a  sleigh  to  run  against  the  horse  of 
plaintiff.     Coxe  339. 

Trespass  is  the  proper  action  against  a  master  of  a  vessel,  for  running  through  a  fishing 
net.    1  South.  61. 

The  circumstances  attending  a  trespass,  as  for  instance  the  putting  up  a  handbill  on 
plaintiff's  door,  and  the  contents  of  it  may  be  charged  in  the  declaration,  and  given  in 
evidence  to  enhance  the  damages.     2  South.  518. 

It  is  the  duty  of  the  owner  of  cattle  to  confine  them  on  his  own  land,  and  if  they  go  there- 
from, and  commit  a  trespass  on  the  land  of  another,  unless  through  the  defect  of  fences 
which  the  latter  was  bound  to  repair,  the  owner  is  liable.  If  dogs,  horses,  cattle,  &c,  not 
necessarily  inclined  to  do  mischief,  should  commit  an  injury  to  the  property  of  another, 
the  owner  would  not  be  liable  for  it,  unless  he  knew  of  the  mischievous  propensity,  or  the 
injury  resulted  from  some  neglect  on  his  part.     2  South.  816.     4  Hal.  384. 

Action  for  driving  defendant's  wagon  against  that  of  plaintiff,  should  be  trespass  and 
not  case.     7  Hal.  257. 

In  trespass,  a  nolle  prosequi  may  be  entered  against  one  or  more  defendants  at  any  time 
before  final  judgment.     1  Gr.  294. 

Trespass  is  the  proper  remedy  for  an  injury  done  by  the  defendant  with  his  dog;  but  if 
the  injury  be  done  by  the  dog  or  other  animal  itself,  in  the  absence  and  without  the  agency 
of  the  owner,  the  proper  remedy  would  be  case.     3  Gr.  130. 

TRIAL.  The  court  allowed  a  trial  at  bar,  and  by  a  foreign  jury,  on  the  ground  that  the 
real  parties  were  the  East  Jersey  proprietors,  and  the  defendants  the  corporation  of  the 
town  of  Bergen,  and  that  a  fair  and  impartial  trial  could  not  be  had  in  the  county,  &c. 
Penn.  510. 

A  trial  at  bar  allowed,  where  the  matter  in  dispute  was  of  the  value  of  three  thousand 
dollars,  and  the  case  important  and  complicated.     2  Gr.  298. 

The  transcript,  when  once  sealed  and  certified  by  the  court,  need  not,  in  ordinary  cases, 
be  altered  in  date  or  resealed,  though  the  trial  does  not  take  place  at  the  first  circuit  after 
it  was  made;  the  same  certificate  will  answer  tor  the  trial  of  the  cause  at  any  future  term. 
5  Hal.  150. 

Where  a  party  upon  the  trial  objects  to  the  jury  being  sworn,  because  no  legal  notice  of 
their  meeting  to  view  the  premises  has  been  served  upon  him,  the  judge  holding  the  circuit 
has  a  discretionary  power,  for  this  cause,  to  postpone  the  trial,  or  to  order  it  on.    Spen.  61. 

The  clerk  may  permit  the  attorney  to  make  out  a  transcript,  and  to  affix  his  signature 
and  the  seal  of  the  court,  if  the  pleadings  are  in  fact  on  file;  but  the  court  will  not  give 
judgment  on  the  postea,  if  it  appears  that  in  fact  no  pleas  have  been  filed,  unless  it  is  by 
consent.     Spen.  326. 
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TROVKK.  An  action  of  trover  will  lie  to  recover  back  property  obtained  by  the  defend- 
ant tVuin  the  plaintiff',  by  means  of  a  gross  fraud  practised  by  defendant  upon  plaintiff,  in 
a  contract  for  the  purchase  of  the  property.      Penn.  567. 

*An  action  of  trover  may  be  brought  for  a  bond,  but  the  property  of  the  bond   r.:;,(l- 
must  be  in  the  plaintiff;  if  a  man  should  pay  off  a  bond  and  neglect  to  take  it  up,  he  •- 
could  not  maintain  an  action  for  it.      Tenn.  748. 

A  joint  owner  who  is  entitled  to  the  exclusive  possession  of  personal  property,  may  main- 
tain trover  for  it  in  his  own  name.      2  South.  580. 

It  is  necessary  in  this  action  to  show  that  defendant  converted  the  goods  to  his  own  use, 
and  proof  of  a  demand  of  them  and  a  refusal  to  give  them  up,  is  evidence  of  a  conversion  ; 
but  if  t lie  actual  conversion  or  use  of  them  by  defendant,  as  his  own  be  proved,  there  is  no 
necessity  to  prove  a  demand  and  refusal.     A  wrongful  taking  is  of  itself  a  conversion. 

2  Hal.  844. 

To  maintain  trover,  the  plaintiff  must  prove  property  in  the  article  for  which  the  action 
is  brought.     5  Hal.  128. 

Trover  will  lie  for  a  growing  crop  of  grain,  or  other  annual  fruit  of  labor,  by  a  purchaser 
by  verbal  agreement,  whose  right  will  be  good  against  a  subsequent  purchaser  of  the  land 
by  deed.  Growing  grain  is  a  chattel ;  it  goes  to  the  administrator  or  executor,  and  may  be 
sold  on  an  execution  against  goods.     3  Harr.  81. 

VENUE.  Will  not  be  changed  because  the  cause  of  action  arose  in  another  county  ;  there 
must  be  a  special  circumstance.     Penn.  670.     1  South.  30,  303.     1  Hal.  215. 

In  the  action  for  breach  of  a  covenant  of  seizin,  the  court  will  not  change  the  venue  to 
the  county  where  the  lands  lie,  without  an  affidavit,  stating  special  circumstances.  2  Hal. 
171. 

Where  a  deputy  sheriff  was  sued  in  another  county,  for  an  act  done  in  the  course  of  his 
official  duty  in  his  own  county,  the  court  changed  the  venue  to  the  county  in  which  the  act 
was  done.  "  2  Hal.  200. 

The  venue,  in  transitory  actions,  must,  be  laid  in  the  county  in  which  the  cause  of  action 
arose,  or  the  plaintiff  or  defendant  resides  at  the  time  of  instituting  the  action  ;  or  if  the 
defendant  be  not  an  inhabitant  of  the  state,  the  county  in  which  the  process  was  served  on 
him  ;  and  if  otherwise  laid,  the  court  will  change  it,  on  the  fact  being  shown.  If  the  venue 
be  laid  according  to  the  act,  it  will  not  be  changed,  unless  special  circumstances  are  shown ; 
but  if  such  circumstances  are  shown,  as  that  the  defendant  will  be  exposed  to  unnecessary 
difficulty,  &c,  the  venue  may  be  changed,  even  after  plea  pleaded.     4  Hal.  96.     5  Hal.  231. 

3  Gr.  63. 

Where  a  new  county  was  erected,  including  the  land  trespassed  on,  after  the  trespass, 
the  venue  should  be  laid  in  the  new  county,  but  the  land  must  be  described  as  at  the  time 
of  the  trespass,  lying  in  the  old  county,  and  a  proper  averment  made  of  the  change. 
3  Harr.  3. 

The  court  will  order  the  venue  changed,  if  it  appears  that  a  fair  trial  cannot  be  had  in 
the  county  where  it  is  laid;  but  this  must  appear  by  positive  evidence  of  facts,  and  not  by 
the  mere  opinion  of  the  witnesses.  3  Zab.  63,  204.  Refused  on  the  ground  that  the  books 
of  a  mutual  insurance  company  would  be  required  to  be  removed  to  a  neighboring  county. 
February  term,  1855. 

An  action  for  a  nuisance  to  lands  overflowed  by  backwater  is  local,  and  must  be  tried  in 
the  county  where  the  lands  lie,  or  the  cause  of  action  arose,  and  the  court  cannot  change 
the  venue.     3  Zab.  204. 

In  a  suit  against  a  corporation,  it  should  be  laid  in  the  county  where  the  principal  office 
is,  that  being  considered  their  place  of  residence.     2  Dutch.  121. 
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Authority  of  ordinary, 

Proof  required  before  probate  granted, 

Court,  when  to  be  held, 

Register's  duty, 

When  justices  called  to  advise, 


Justice's  fees  in  such  case,  6 

How  payment  of  costs  compelled,  7 

Power  to  issue  compulsory  process,  8 

Liability  of  sheriff",  8 

Transcript  of  will  evidence,  9 


[See  Executors  and  Administrators.    Orphans' Courts.    Surrogates.    Wills.'] 

An  Act  respecting  the  prerogative  court,  and  the  power  and  authority  of  the  ordinary. 
Revision— Approved  April  16, 1846.     (R.  S.  203.) 

1.  The  authority  of  the  ordinary  shall  extend  only  to  the  granting  of  probates 
of  wills,  letters  of  administration,  letters  of  guardianship,  and  to  the  hearing  and 
finally  determining  of  all  disputes  that  may  arise  thereon. 
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2.  Probate  of  any  will  shall  not  be  granted  by  the  ordinary,  until  proof  be 
made  to  his  satisfaction,  that  no  caveat  against  proving  such  will  hath  been  filed  in 
the  office  of  the  surrogate  of  the  county  where  the  testator  resided  at  the  time  of 
*rcri  *ms  death,  or  that  n°tice  hath  been  given  to  all  persons  concerned  of  the 

-1  application  to  the  ordinary  for  such  probate. 

3.  For  the  hearing  and  determination  of  all  causes  cognizable  before  the  ordi- 
nary, he  shall  hold  a  prerogative  court  at  each  stated  term  of  the  court  of  chan- 
cery, and  at  such  other  times  and  at  such  place  or  places  as  he  shall  from  time  to 
time  appoint,  when  he  shall  hear  and  finally  determine  all  causes  that  shall  come 
before  him,  either  directly  or  by  appeal,  from  any  surrogate  or  from  the  orphans' 
court  of  any  county. 

4.  The  register  of  the  prerogative  court  shall  attend  the  sitting  of  the  court 
at  the  stated  terms,  to  register  the  decrees  and  proceedings  of  the  court. 

5.  It  shall  and  may  be  lawful  for  the  ordinary,  in  any  case  in  which  he  may 
be  interested,  or  may  have  been  concerned  for  either  party,  or  may  have  given 
an  opinion  as  attorney,  solicitor  or  counsel  for  either  party,  or  in  any  other  case 
in  which  he  may  deem  it  expedient  to  call  to  his  assistance  one  or  more  of  the 
justices  of  the  supreme  court,  to  sit  and  advise  with  him  on  the  hearing  or 
argument  of  such  case,  or  of  any  motion  touching  the  same,  and  by  and  with 
the  advice  of  such  justice  or  justices  to  make  and  pronounce  such  order,  sentence 
or  decree  as  shall  be  according  to  law,  and  the  rules  and  practice  of  the  prero- 
gative court. 

6.  The  justice  or  justices  so  sitting  with  the  ordinary  in  the  prerogative  court, 
shall  be  entitled  to  receive  the  same  compensation  as  is  allowed  by  law  for  sitting 
with  the  chancellor  in  the  court  of  chancery. 

7.  The  payment  of  costs,  when  awarded  by  the  prerogative  court,  may  be 
compelled  in  the  same  manner  as  the  court  of  chancery  is  authorized  to  compel 
payment  thereof. 

8.  If  any  person  shall  neglect  or  refuse  to  obey  any  citation,  or  to  perform  any 
sentence  or  decree  of  the  ordinary  or  judge  of  the  prerogative  court,  it  shall  and 
may  be  lawful  to  and  for  such  ordinary  and  such  court  to  cause  such  person  or 
persons,  by  process  directed  to  any  sheriff  of  any  county  of  this  state,  to  be  taken 
and  imprisoned  until  he  shall  obey  the  said  citation,  or  perform  the  said  sentence 
or  decree  ;  and  every  sheriff  is  hereby  directed  to  cause  all  such  process,  to  him 
at  any  time  directed,  to  be  duly  executed,  and  to  confine  the  person  against  whom 
such  process  shall  be  issued,  as  in  execution,  until  he  shall  be  delivered  by  due 
course  of  law ;  and  if  any  sheriff  shall  neglect  his  duty  therein,  he  shall  be  an- 
swerable to  the  party  aggrieved  in  such  manner  as  he  would  be  answerable  upon 
process  of  the  like  nature  issuing  out  of  the  supreme  court. 

9.  The  transcript  of  any  will  or  testament  registered  or  recorded  in  the  prero- 
gative office,  duly  certified  by  the  register  of  the  said  office  to  be  a  true  tran- 
script, shall  be  received  in  evidence  in  any  court  of  this  state,  and  shall  be  as 
good  and  effectual  in  law  as  if  the  books  in  which  the  same  are  registered  or 
recorded  were  then  and  there  produced  and  proved. 


NOTES. 

Upon  an  appeal  from  the  orphans'  court,  in  a  matter  respecting  the  granting  of  letters  of 
guardianship,  the  court  will  affirm  or  set  aside  or  change  the  appointment  as  it  shall  think 
the  legal  and  just  rights  of  the  parties  require.  New  testimony  may  be  taken,  if  necessary. 
1  Gr  C.  R.  78. 

Jurisdiction  and  powers  of  the  ordinary.  He  may  review  the  proceedings  of  the  surro- 
gate, by  way  of  appeal,  but  not.  otherwise.     3  G.  C.  It.  408. 

The  time  for  appealing  refers  not  to  the  filing  of  the  petition  of  appeal  in  the  prerogative 
court,  but  to  the  demanding  and  tiling  the  appeal  in  the  orphans'  court.     Id.  130. 

The  court  will,  in  a  summary  way,  iuquire  into  the  validity  of  an  order  previously  made 
by  the  ordinary  for  the  prosecution  of  an  administrator's  bond.  The  proper  mode  of  apply- 
ing for  such  an  order  is  by  a  petition,  duly  verified,  setting  forth  the  facts  upon  which  the 
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application  is  founded  ;  and  it  must  appear  that  the  order  is  made  at  the  request  of  a  party 
aggrieved.     Id.  568.     LHal.C.R.89. 

Where  land  baa  been  Bold  l>y  order  of  the  orphans'  court,  and  upon  report  of  the  sale,  the 
court  refuses  to  confirm  it,  the  purchaser  may  appeal  from  the  decree  of  the  court  setting 
aside  the  sale,  to  the  prerogative  court.     Couover  v.  Walling,  May  T.  1852. 
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Bills  of  exchange,  when  to  be  protested,  1 

if  lost,  another  to  be  given,  2 

when  to  be  payment  of  a  preceding 

debt,  3 
Fees  of  the  notary  public,                          6, 11 

of  the  clerk,  10 

lost,  proceedings  on,  16 

Notary  public,  how  to  be  appointed,  5 
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[See  Practice  of  Law.~] 

An  Act  concerning  promissory  notes,  inland  bills  of  exchange,  and  notaries  public. 
Revision— Approved  April  16,  1846.     (R.  S.  798.) 

1.  Every  bill  of  exchange,  of  the  sum  of  eight  dollars  or  upwards,  drawn  or 
to  be  drawn  in,  or  dated  or  to  be  dated  at  and  from  any  city,  town,  or  other 
place  in  the  state  of  New  Jersey,  upon  any  person  or  persons  of  or  in  any  city, 
town,  or  other  place  in  the  said  state,  and  payable  at  a  certain  number  of  days, 
weeks,  or  months  after  date  or  sight  thereof,  shall,  in  case  of  nonacceptance  by 
the  drawee,  when  presented  for  acceptance,  or,  if  accepted,  in  case  of  nonpay- 
ment by  the  drawee,  when  due  and  presented  for  payment,  be  protested  by  a 
notary  public  in  like  manner  as  foreign  bills  of  exchange,  and  shall  in  every 
respect,  except  where  this  act  otherwise  directs,  be  regulated  and  governed  by 
the  same  law,  custom  and  usage  as  regulate  and  govern  foreign  bills  of  enchange  : 
Provided,  that  such  protest  shall,  for  want  or  in  default  of  a  notary  public,  be 
made  by  any  justice  of  the  peace,  whose  act,  in  such  case,  shall  be  of  equal 
efficacy  and  virtue  with  that  of  a  notary  public. 

2.  In  case  any  such  inland  bill  of  exchange  shall  happen  to  be  lost  or  mis- 
carried, within  the  time  before  limited  for  payment  of  the  same,  then  the  drawer 
of  the  said  bill  is  and  shall  be  obliged  to  give  another  bill  of  the  same  tenor  with 
that  first  given,  the  person  or  persons  to  whom  the  same  is  and  shall  be  so  de- 
livered, giving  sufficient  security,  if  demanded,  to  the  said  drawer,  to  indemnify 
him  against  all  persons  whatsoever,  in  case  the  said  bill  of  exchange,  so  alleged 
to  be  lost  or  miscarried,  shall  be  found  again. 

3.  If  any  person  accept  any  such  inland  bill  of  exchange,  for  and  in  satisfac- 
tion of  any  former  debt  or  sum  of  money  formerly  due  to  him  or  her,  the  same 
shall  be  accounted  and  esteemed  a  full  and  complete  payment  of  such  debt,  if 
such  person  accepting  of  any  such  bill  for  his  or  her  debt,  doth  not  take  his  or 
her  due  course  to  obtain  payment  thereof,  by  endeavoring  to  get  the  same  ac- 
cepted and  paid,  and  make  his  protest  as  aforesaid,  in  case  of  nonacceptance  and 
nonpayment  thereof. 

4.  All  notes  in  writing,  already  made  or  hereafter  to  be  made,  and  signed  by 
any  person  or  persons,  body  politic  or  corporate,  or  by  the  servant,  factor  or 
agent  of  any  corporation;  banker,  merchant,  or  trader,  who  is  usually  intrusted 
by  him,  her,  or  them  to  sign  such  promissory  notes  for  him,  her,  or  them,  whereby 
such  person  or  persons,  body  politic  or  corporate,  his,  her,  or  their  servant,  factor, 
or  agent,  as  aforesaid,  doth  or  shall  promise  to  pay  to  any  other  person  or  per- 
sons, body  politic  or  corporate,  his,  her,  or  their  order,  or  unto  bearer,  any  sum 
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of  money  mentioned  in  such  note,  shall,  by  virtue  thereof,  be  taken  and  con- 
strued to  be  due  and  payable  to  any  such  person  or  persons,  body  politic  or 
corporate,  to  whom  the  same  is  or  shall  be  made  payable  ;  and  also  every  such 
note,  payable  to  any  person  or  persons,  body  politic  or  corporate,  his,  her,  or 
their  order,  shall  be  assignable  or  endorsable  over  to  any  other  person  or  per- 
sons, body  politic  or  corporate,  in  the  same  manner  as  inland  bills  of  exchange 
are  or  may  be ;  and  that  the  person  or  persons,  body  politic  or  corporate,  to 
whom  such  sura  of  money  is  or  shall  be,  by  such  note,  made  payable,  shall  and 
may  maintain  an  action  for  the  same,  in  such  manner  as  he,  she,  or  they  might 
,,.„„-,  do  upon  any  inland  bill  of  exchange  against  the  *person  or  persons,  body 
J  politic  or  corporate,  who,  or  whose  servant,  factor,  or  agent,  as  aforesaid, 
signed  the  same  ;  and  that  any  person  or  persons,  body  politic  or  corporate,  to 
whom  such  note,  that  is  payable  to  any  person  or  persons,  body  politic  or  cor- 
porate, his,  her,  or  their  order,  is  or  shall  be  endorsed  or  assigned,  or  the  money 
therein  mentioned  ordered  to  be  paid  by  endorsement  thereon,  shall  and  may 
maintain  his,  her,  or  their  action  for  such  sum  of  money,  either  against  the 
person  or  persons,  body  politic  or  corporate,  who,  or  whose  servant,  factor,  or 
agent  as  aforesaid,  signed  such  note,  or  against  any  of  the  persons  who  endorse 
the  same ;  and  in  every  such  action,  the  plaintiff  or  plaintiffs  shall  recover  his, 
her,  or  their  damages  and  costs  of  suit ;  and  if  such  plaintiff  or  plaintiffs  shall 
be  nonsuited,  or  a  verdict  be  given  against  him,  her,  or  them,  the  defendant  or 
defendants  shall  recover  his,  her,  or  their  costs  against  the  plaintiff  or  plaintiffs  ; 
and  every  such  plaintiff  or  plaintiffs,  or  defendant  or  defendants,  respectively 
recovering,  may  sue  out  execution  for  such  damages  and  costs  by  capias  ad 
satisfaciendum,  or  fieri  facias,  as  is  usual  in  other  cases  :  Provided  always,  that 
the  said  plaintiff  or  plaintiffs  shall  allow  all  just  set-offs  or  discounts  on  any  note 
made  and  signed  as  aforesaid,  not  only  against  himself,  but  against  the  assignor 
or  assignors,  of  such  note,  before  notice  of  such  assignment  shall  have  been 
given  to  the  defendant  or  defendants,  unless  it  shall  be  expressed  in  the  said 
note,  that  the  said  sura  therein  mentioned  shall  be  paid  without  defalcation  or 
discount. 

5.  The  governor  of  this  state  for  the  time  being  may  appoint  and  commission 
such  and  so  many  notaries  public  as  to  him  shall  seem  necessary,  who  shall  hold 
their  respective  offices  during  good  behavior. 

6.  It  shall  and  may  be  lawful  for  every  notary  public  and  justice  of  the  peace 
to  demand  and  take  the  following  fees,  to  wit :  for  every  attestation,  protestation, 
and  other  instrument  of  publication,  under  his  seal  of  office,  relative  to  a  foreign 
bill  of  exchange,  one  dollar,  and  for  recording  the  same  in  a  book  kept  for  that 
purpose,  seventy-five  cents  ;  for  every  attestation,  protestation,  and  other  instru- 
ment of  publication,  under  his  seal  of  office,  relative  to  inland  bills  of  exchange 
or  promissory  notes,  if  said  notes  or  bills  exceed  one  hundred  dollars,  the  sum 
of  fifty  cents,  and  if  one  hundred  dollars  or  less  than  one  hundred  dollars,  the 
sum  of  thirty  cents,  and  for  recording  the  same  in  a  book  kept  for  that  purpose, 
the  sum  of  twenty- five  cents. 

7.  It  shall  be  the  duty  of  every  notary  public  or  justice  of  the  peace  in  this 
state,  upon  protesting  any  foreign  or  inland  bill  of  exchange  or  promissory  note, 
in  addition  to  the  duties  already  prescribed  by  law,  and  without  further  compen- 
sation, to  record,  in  a  book  to  be  kept  for  that  purpose,  the  time  when,  place 
where,  and  upon  whom,  demand  of  payment  was  made,  with  a  copy  of  the  notice 
of  nonpayment,  how  served,  and  the  time  when  ;  or  if  sent,  in  what  manner,  and 
the  time  when  ;  and  if  sent  by  post,  to  whom  the  same  was  directed,  at  what 
place,  and  when  the  same  was  put  into  such  post  office,  to  which  record  they 
shall  sign  their  names. 

8.  It  shall  always  be  lawful  for  such  notary  public  or  justice  of  the  peace, 
when  called  upon  to  give  evidence  in  any  court  of  this  state,  upon  the  subject 
of  such  protest,  to  recur  to  such  record  for  his  own  satisfaction  ;  and,  upon  the 
death,  or  removal  out  of  the  state,  of  such  notary  or  justice,  such  record  shall  be 
deposited  in  the  office  of  the  clerk  of  the  county  in  which  he  last  resided. 
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9.  Whenever  any  question  shall  arise  in  any  court  of  this  state  touching  the 
protest  of  any  such  promissory  note  or  inland  bill  of  exchange,  and  it  shall  be 
made  to  appear  that  the  notary  or  justice  by  whom  the  same  was  made,  is  dead, 
or  has  removed  out  of  this  state,  and,  after  diligent  inquiry,  his  place  of  resi- 
dence cannot  be  discovered,  then  the  said  record  so  deposited  in  the  office  of  the 
clerk  of  the  county,  or  a  certified  copy  thereof,  by  the  said  clerk,  under  his  seal 
of  office,  shall  be  received  as  competent  evidence  of  the  matters  contained  in 
said  record. 

10.  Every  notary  public  in  this  state,  now  commissioned,  or  who  may  be 
hereafter  commissioned,  shall  take  and  subscribe  an  oath  or  affirmation  before 
the  clerk  of  the  county  in  which  he  resides,  faithfully  and  honestly  to  discharge 
all  the  duties  appertaining  to  his  said  office,  and  that  he  will  make  and  keep  a 
true  record  of  all  *such  matters  as  are  required  by  law;  which  oath  or  r*r£Q 
affirmation  shall  be  filed  with  the  said  clerk  ;  and  that  the  said  clerk,  for  L 
drawing,  taking,  and  filing  such  oath  or  affirmation,  shall  be  entitled  to  the  sum 
of  fifty  cents. 

Supplement.     Approved  March  5,  1850.     (Pam.  194.) 

11.  Sec.  1.  It  shall  be  lawful  for  every  notary  public  and  justice  of  the  peace 
to  take,  for  his  whole  services  in  protesting  any  inland  bill  of  exchange  or  pro- 
missory note,  the  following  fees,  to  wit :  for  any  such  bill  or  note  for  one  hun- 
dred dollars  and  over,  the  sum  of  one  dollar  and  fifty  cents,  and  for  every  such 
bill  or  note  for  less  than  one  hundred  dollars,  the  sum  of  one  dollar  and  thirty 
cents. 

12.  Sec.  2.  If  any  notary  or  justice  shall  charge  any  greater  fees  for  the  ser- 
vices mentioned  in  the  foregoing  section,  than  are  therein  allowed,  he  shall  for- 
feit and  pay  to  the  party  from  whom  he  shall  have  so  unjustly  taken  the  same, 
the  sum  of  twenty-five  dollars,  to  be  recovered  in  an  action  of  debt,  with  costs 
of  suit,  before  any  court  of  competent  jurisdiction. 

Supplement.     Approved  March  16,  1854.     (Pam.  366.) 

13.  In  all  cases  where  bills  of  exchange  and  promissory  notes  shall  from  and 
after  the  fourth  day  of  July  next,  become  due  on  any  day  appointed  by  the 
governor  of  this  state  for  a  day  of  solemn  fast,  or  for  a  day  of  thanksgiving,  or 
on  Christmas  clay,  or  on  the  first  day  of  January,  or  on  the  fourth  day  of  July, 
the  same  shall  be  payable  on  the  day  next  preceding  such  day  of  fast,  or  day 
of  thanksgiving,  or  Christmas  day,  or  the  first  day  of  January,  or  the  fourth 
day  of  July,  respectively ;  and  in  case  of  nonpayment,  may  be  noted  and  pro- 
tested on  such  preceding  day,  and  that  as  well  in  such  cases  as  in  the  cases 
of  bills  of  exchange  and  promissory  notes  becoming  due  and  payable  on  the 
day  preceding  such  day  of  fast,  or  day  of  thanksgiving,  or  Christmas  day,  or 
the  first  day  of  January,  or  the  fourth  day  of  July  aforesaid  ;  and  it  shall  not 
be  necessary  for  the  holder  or  holders  of  such  bills  of  exchange  and  promissory 
notes  to  give  notice  of  the  dishonor  thereof  until  the  day  next  after  such  day 
of  fast,  or  day  of  thanksgiving,  or  Christmas  day,  or  the  first  day  of  January, 
or  the  fourth  day  of  July  aforesaid ;  and  that  whensoever  such  day  of  fast,  or 
day  of  thanksgiving,  or  Christmas  day,  or  the  first  day  of  January,  or  the  fourth 
day  of  July,  shall  be  appointed  or  happen  on  Monday,  it  shall  not  be  necessary 
for  the  holder  or  holders  of  such  bills  of  exchange  or  promissory  notes  as  shall 
be  payable  on  the  preceding  Saturday,  to  give  notice  of  the  dishonor  thereof, 
until  the  Tuesday  next  after  such  day  of  fast,  or  day  of  thanksgiving,  or  Christ- 
mas day,  or  the  first  day  of  January,  or  the  fourth  day  of  July,  respectively; 
and  that  every  such  notice  so  given  as  aforesaid,  shall  be  valid  and  effectual  to 
all  intents  and  purposes. 

Act  to  extend  the  Supplement.     Approved  March  19,  1860.     (Pam.  410.) 

14.  The  provisions  of  the  supplement  to  "An  act  concerning  promissory 
notes,  inland  bills  of  exchange,  and  notaries  public,"  approved  April  sixteenth, 
eighteen  hundred  and  forty-six,  which  supplement  was  approved  March  sixteenth, 
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eighteen  hundred  and  fifty-four,  be  and  the  same  are  hereby  extended  to  the 
twenty-second  day  of  February  in  every  year. 

15.  When  the  said  twenty-second  day  of  February,  or  the  days  respectively 
mentioned  in  said  supplement,  or  either  of  them,  shall  occur  on  Sunday,  that 
then  the  said  act,  and  the  provisions  thereof,  shall  apply  to  the  Monday  follow- 
ing, the  same  in  every  respect  as  if  said  days,  or  either  of  them,  had  happened 
on  said  Monday. 

An  Act  relative  to  bills  of  exchange,  promissory  notes,  and  other  negotiable  instruments. 
Approved  March  1,  1859.     (Pam.  81.) 

16.  Whenever  an  action  shall  be  or  has  been  brought  upon,  or  a  plea  or  a 
notice  set  off,  shall  set  up  any  negotiable  instrument  which  has  been  lost,  that 
the  fact  of  the  loss  of  such  instrument  while  negotiable,  by  delivery  or  other- 
wise, shall  not  prevent  a  recovery  thereon,  in  a  court  of  law ;  but  that  any 
court  of  law  shall  give  judgment  in  the  same  manner  as  if  such  note  was  not 
lost,  and  may  take  the  same  order  thereon  as  a  court  of  equity  would,  to  indem- 
nify the  party  charged  against  the  repayment  thereof. 


NOTES. 

By  a  promissory  note,  is  meant  an  instrument  for  the  payment  of  money,  not  under  seal: 
if  the  note  have  a  wafer  or  scroll  seal,  it  is  usually  called  a  sealed  bill,  and  the  law  regu- 
lating it  is  entirely  different.     See  Obligations. 

A  promissory  note  is  not  negotiable,  so  that  an  action  can  be  brought  on  it  in  the  name 
of  an  endorsee,  unless  it  be  payable  to  order  or  assigns.     1  Gr.  263. 

If  payable  to  bearer,  it  is  negotiable  or  assignable  by  delivery  only,  and  any  bona  fide 
holder  may  sue  on  it  in  his  own  name.     1  Gr.  246. 

To  make  a  note  negotiable,  it  must  be  payable  absolutely,  and  not  on  any  contingency,  or 
out  of  any  particular  fund;  but  it  need  not  contain  the  words  for  value  received.  3  Kent. 
Com.  47,  50. 

Notes  are  made  payable  at  a  bank  or  other  place,  in  order  that  the  demand  of  payment 
may  be  made  there  when  they  come  due,  without  the  necessity  of  calling  on  the  maker; 
and  if  not  paid,  protested,  and  the  endorser  notified;  but  the  maker  of  the  note  may  be  sued 
without  any  previous  demand  being  made  of  him  at  the  place  of  payment;  it  is  the  debtor's 
duty  to  seek  out  the  creditor.     4  Hal.  189. 

Notes  are  usually  endorsed  in  blank,  that  is,  by  simply  writing  the  name  on  the  back; 
and  in  such  case,  the  holder  may  write  above  the  name  an  assignment  to  any  one :  but  he 
cannot  write  over  it  a  guarantee  of  the  payment;  to  do  so,  might  be  considered  a  forgery. 
2  South.  821. 

*fi"01       *When  an  action  is  brought  on  a  note,  in  the  name  of  the  endorsee,  the  assignment 
J  must  be  written  in  full,  so  as  to  show  a  right  to  the  note  in  the  plaintiff;  and  this 
may  be  done  at  the  time  of  the  trial.     Penn.  87,  911. 

To  make  the  endorser,  who  did  not  guaranty  the  payment,  responsible,  payment  must  be 
demanded  of  the  maker;  (or,  if  payable  at  a  particular  place,  at  that  place)  on  the  third 
day  after  the  day  of  payment;  or,  if  that  is  Sunday,  on  the  second  day;  and  if  it  is  not 
paid,  immediate  notice  of  the  demand  and  nonpayment  must  be  given  to  the  endorser. 
1  South.  1.     3  Hal.  231. 

The  demand  and  notice  is  usually  done  by  a  notary  public,  and  is  called  protesting  the 
note.  The  demand  must  be  made,  even  although  the  maker  is  insolvent;  but  if  he  has 
absconded,  or  cannot  be  found  after  due  inquiry,  that  will  excuse  a  demand.    Penn.  982. 

The  state  of  demand,  or  declaration,  in  an  action  against  the  endorser,  must  set  forth  a 
regular  demand  and  refusal  to  pay,  and  notice  thereof,  as  the  law  requires,  to  the  endorser. 
4  Hal.  352. 

If  the  endorser  lives  in  the  same  town  with  the  holder  of  the  note,  the  notice  may  be  given 
to  him  personally,  or  left  at  his  usual  place  of  business,  or  put  into  the  penny  post;  if  he 
lives  at  a  distance,  it  may  be  sent  by  the  mail  on  the  day,  or  the  next  day  after  the  demand: 
and  if  put  into  the  post  office  on  the  next  day  after  the  demand,  that  will  be  sufficient,  even 
although  it  may  never  have  been  received.     7  Hal.  269.     2  Gr.  145. 

When  the  residence  of  the  endorser  is  known,  or  may  be  ascertained  by  reasonable  in- 
quiry, the  notice  must  be  directed  to  the  post  office  nearest  his  residence ;  if  his  residence 
cannot  be  ascertained,  that  will  excuse  the  want  of  notice.     7  Hal.  268. 

Proof  of  delivery  of  a  notice  to  the  endorsers  brother,  who  promised  to  deliver  it,  is  not 
sufficient  evidence  of  notice,  nor  is  proof  in  addition  that  the  notice  was  seen  in  the  endorsers 
hands  seven  months  after  the  time.     lb. 

If  the  words  "without  defalcation  or  discount,"  are  contained  in  a  note,  the  maker  of  it 
cannot  be  allowed  any  payment  or  set-off  he  may  have  against  the  payee  or  endorser,  pro- 
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vidcd  (he  note  was  endorsed  to  a  bona  fide  holder  before  it  came  due,  but  if  it  was  endorsed 
after  it  was  due,  such  set-off  will  be  allowed,  Dot  withstanding  those  words.  A  note  with- 
out those  words  is  a  good  note,  but  the  maker  of  it  is  entitled  to  his  set-off  against  it,  in 
whosoever  hands  it  be,  and  whether  it  was  endorsed  before  or  after  it  came  due,  provided 
the  set  off  accrued  before  he  had  notice  of  the  endorsement.     3  Gr.  1. 

If  a  note  is  endorsed  away,  after  it  is  due,  the  holder  takes  it  liable  to  such  defence  as 
could  be  made  against  the  person  of  whom  he  took  it ;  but  he  will  be  entitled  to  recover, 
notwithstanding  the  title  of  the  endorser  was  not  good  when  he  endorsed  it,  in  consequence 
of  his  having  taken  the  benefit  of  the  insolvent  laws.     2  Gr.  506. 

Notice  of  nonpayment,  however,  is  not  in  all  cases  necessary.  The  want  of  it  may  be 
waived.  An  endorser  who  borrows  a  note,  and  is  himself  the  real  debtor,  is  responsible, 
without  any  notice  of  the  nonpayment.     2  Gr.  307. 

A  verbal  acceptance  or  agreement  to  accept  a  bill  of  exchange  or  order,  will  bind  the 
person  making  it.     1  Gr.  399. 

An  endorser,  in  .inaction  brought  against  him  b}rhis  immediate  endorsee,  may  prove  that 
it  was  agreed  at  the  time  of  the  endorsement  that  he  was  not  to  be  liable.     4  Hal.  144. 

A  promissory  note  may  be  given  in  evidence  under  the  money  counts,  in  an  action  by  the 
endorsee  against  the  maker.     7  Hal.  141. 

A  person  who  voluntarily  destroys  his  own  note,  cannot  afterwards  recover  on  it. 
2  Gr.  182. 

After  a  judgment  on  a  note,  an  action  cannot  be  afterwards  sustained  on  it.     6  Hal.  194. 

It  is  not  necessai'y  for  the  endorsee,  in  an  action  against  the  maker  of  the  note,  to  prove 
that  he  had  any  notice  of  the  endorsement.     3  Gr.  153. 

If  the  notary  who  gave  the  notice  of  nonpayment  to  the  endorser  is  living  he  must  be 
produced  to  prove  it.  He  ought  to  keep  his  record  himself:  an  admission  by  the  endorser 
of  his  liability,  will  not  be  sufficient,  if  he  was  ignorant  of  the  fact  that  no  proper  demand 
of  payment  was  made.     1  Harr   397.     3  Harr.  473. 

If  a  note  is  payable  to  two  persons,  the  endorsement  of  one  will  not  transfer  it.     Id.  428. 

An  order  to  pay  money  on  account  of  the  drawer's  share  of  rent  when  due,  and  so  accepted, 
is  not  a  bill  of  exchange;  it  must  be  declared  on  specially.     Id.  440. 

Notes  are  assignable  after  they  are  due;  but  the  assignee  takes  them  subject  to  all  the 
equities  existing  between  the  original  parties  at  the  time  of  the  assignment.  A  right  of  set- 
off, however,  is  not  such  an  equity,  unless  there  was  some  understanding  that  the  account 
should  be  considered  as  a  payment  on  the  note.     2  Harr.  222. 

If  there  is  a  subscribing  witness  to  a  note,  he  must  be  produced  to  prove  it;  but  it  may 
be  proved  by  parol,  that  a  name  appearing  as  a  subscribing  witness,  was  the  name  of  a 
party  to  the  note,  or  was  put  there  by  mistake.     Id.  245. 

A  demand  of  payment  may  be  made  at  the  party's  place  of  business  as  well  as  at  his  resi- 
dence.    Id   276.     3  Harr.  487. 

It  is  not  necessary  that  the  presentment,  and  demand,  and  notice  should  be  made  by  a 
notary;  other  persons  may  do  it.  A  notary's  name  printed  to  a  notice  is  sufficient. 
Nothing  short  of  an  unconditional  promise  to  pay,  made  with  a  full  knowledge  of  the 
laches,  is  sufficient  to  bind  an  endorser  to  pay,  where  no  demand  and  notice  have  been 
made.     3  Harr.  487. 

*The  endorsee  of  a  note  payable  on  demand,  to  make  the  endorser  liable  (where  r^fi--|^ 
there  is  no  guarantee  of  payment),  must  demand  payment  in  a  reasonable  time,  and  >- 
give  notice  of  the  nonpayment  to  the  endorser.     4  Harr.  61. 

When  the  parties  to  a  note  do  not  reside  in  the  same  place,  the  notice  of  nonpayment 
may  be  sent  to  the  endorser  by  a  special  messenger,  or  by  mail  directed  to  the  post  office 
nearest  his  residence,  or  to  the  office  to  which  he  usually  resorts  for  his  letters,  or  if  he 
be  in  the  habit  of  receiving  his  letters  through  several  offices,  it  may  be  directed  to  either. 
Spen.  129. 

The  liability  of  a  third  party,  who  puts  his  name  on  the  back  of  a  note,  but  not  as  a  regu- 
lar endorser,  will  depend  upon  the  purpose  for  which  it  was  done.  Spen.  256.  2  Dutch. 
84. 

If  the  endorser  cannot  be  found,  after  reasonable  diligence  in  searching  for  him,  this  will 
excuse  the  not  giving  him  notice  of  nonpayment.     Id.  526. 

The  proof  of  demand  and  notice  to  charge  an  endorser  must  be  strict ;  mere  probability 
is  not  sufficient.     1  Zab.  239. 

A  party  taking  a  negotiable  note  in  payment  of,  or  security  for  a  precedent  debt,  is  a 
bona  fide  holder  for  a  valuable  consideration.  A  bona  fide  holder,  who  has  only  advanced 
part  of  a  note,  which  is  not  valid  as  between  the  original  parties,  can  only  recover  what  he 
has  advanced.     1  Zab. 665. 

It  is  a  good  defence  to  a  note  in  the  hands  of  the  payee,  or  of  an  endorsee  who  had  notice 
of  the  fact,  that  it  was  given  for  a  consideration  which  has  totally  failed.     2  Zab.  190. 

Proof  that  a  note  was  presented  for  payment,  and  was  protested  for  nonpayment,  is 
sufficient  proof  that  payment  was  refused.-  The  contents  of  a  notice  may  be  proved  by 
parol ;  and  proof  that  notice  was  given,  is  prima  facie  evidence  that  it  was  in  due  form,  the 
defendant  having  it  in  his  power  to  produce  it.    Not  necessary  that  the  notice  state  in  terms 
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that  note  was  presented,  and  that  holder  looks  to  the  endorser;  it  is  sufficient,  if  these  appear 
by  implication.     4  Zab.  71. 

Notice  of  protest,  when  sent  by  mail,  must  be  placed  in  the  post  office  in  time  to  go  by 
the  mail  of  the  day  after  dishonor  that  closes  after  the  commencement  of  the  usual  business 
hours,  and  a  reasonable  time  to  prepare  the  notice  in  such  business  hours  (a  mail  closing 
at.  half  past  nine  in  the  morning,  would  probably  be  before  usual  business  hours).  It  must 
be  shown  positively  that  the  notice  was  deposited  in  time  for  the  proper  mail.      lb. 

Notes  given  in  consideration  of  a  personal  injury,  though  they  exceed  the  probable  amount 
of  the  injury,  will  not  be  set  aside,  unless  a  compromise  of  the  public  otfence  was  included 
as  part  of  the  consideration.     2  G.  C.  11.  249. 

A  corporation,  not  restrained  by  its  charter,  has  power  to  make  and  endorse  a  note. 
3  Dutch.  221. 
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Certificate  of  election  to  be  recorded,  2 

Company,  how  incorporated,  1,  2,  5 
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An  Act  to  authorize  the  formation  of  societies  for  the  protection  of  property.     Approved 
March  13,  1851.     (Pam.  243.) 

1.  It  shall  be  lawful  for  any  ten  or  more  citizens  of  this  state,  being  legal 
voters,  to  meet  at  such  time  and  place,  within  the  township  in  which  they  reside, 
of  which  time  and  place  ten  days'  notice  shall  have  been  given,  either  by  publi- 
cation thereof  in  a  newspaper  of  that  vicinity,  or  by  posting  such  advertisement 
in  a  conspicuous  place  therein ;  and,  when  met,  to  elect,  by  plurality  of  voices, 
six  or  more  directors  or  trustees,  who  are  hereby  constituted  a  body  politic  and 
corporate,  by  the  name  of  "the  Protection  Society,  or  Company,  of  the  township 

of ,  in  the  county  of ,"  or  by  such  other  name  as  may  then  and 

there  be  assumed  by  them,  or  by  such  directors  or  trustees  then  or  afterwards 
assumed. 

2.  Such  directors  or  trustees,  first  elected,  shall,  under  their  hands  and  seals, 
make  a  certificate  of  such  proceeding  to  the  clerk  of  the  county  in  which  the 
same  may  be  had,  who  shall  record  the  same ;  and  thereupon  such  body  politic 
and  corporate,  and  their  successors,  shall  have  full  power  to  make  all  necessary 
or  useful  orders,  regulations,  and  by-laws,  as  shall  to  them  appear  expedient 
(and  not  inconsistent  with  the  laws  of  this  state)  touching  the  management  and 
disposition  of  the  affairs  and  effects  of  the  company. 

3.  Such  company  shall  have  power  to  elect  annually  six  or  more  directors  or 
trustees,  a  secretary,  treasurer,  and  such  other  officers  and  assistants  as  they  shall 
„.fi79-|  *deem  necessary,  take  from  them  such  security  as  they  may  deem  expe- 

-•  dient,  by  bond  or  otherwise,  be  able  and  capable  in  law  to  prosecute  the 
same  to  effect,  and  generally  to  sue  and  be  sued,  defend  and  be  defended,  in  all 
courts  of  judicature,  and  have  and  use  a  common  seal  for  sealing  all  deeds,  con- 
tracts, and  other  writings  touching  such  corporation. 

4.  The  capital  stock  of  such  corporation,  not  to  exceed  two  thousand  dollars, 
shall  be  used  and  applied  in  defraying  the  expenses  incident  to  the  pursuit  and 
detection  of  thieves  of  horses,  mules,  cattle,  or  other  property,  and  for  securing 
and  advancing  the  aforesaid  object,  in  such  mode  as  to  said  company,  or  its 
directors  or  managers,  shall  seem  most  effectual. 

5.  Any  company,  already  formed  or  incorporated  for  the  objects  specified  in 
this  act,  or  any  of  them,  may  avail  itself  of  the  benefits  of  this  act,  by  complying 
with  the  provisions  of  the  first  and  second  sections  thereof. 
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Court  of,  how  constitute*!,  jurisdiction,  &c,  2  I  Justices  committing,  no  otlier  can  admit 

writs  and  process,  4        ,         to  bail,  16 

what  offences  not  triable  in,  2    may  appoint  citizen  to  execute  pro- 
Criminals,  who  may  admit  them  to  bail,     16  cess,  14 
Indictments,  what,  to  be  tried  in  oyer.     2,  <">    Non-resident  offenders,  how  apprehended,  12 
Judges  of  C.  r.  to  be  conservators  of  the 

peace,  15 

Jurors,  grand  and  petit,  sheriff  to  summon,    3 
Justices,  powers  of,  in  criminal  cases,  1 

to  send  recognisances  to  court,  5 

how  to  examine  offenders,  7 

to  send  examinations  to  court,  7,  11 

to  bind  over  witnesses,  &c,        7,10,11 

may  be  fined  for  neglect,  8,  10,  11 

in  what  cases  to  admit  to  bail,  9 


Offender  e-caping.  how  apprehended,  12 

how  bailed  in  another  county,  12 

if  offence  not  bailable,  12 

Sheriff  to  summon  jurors,  3 

when  he  may  admit  to  bail,  16 

Surety  of  the  peace,  how  taken,  1 
Warrant  in  one  county,  how  endorsed  in 

another,  12 

no  action  against  justice  for,  13 

Witnesses,  recognisances  of,  how  taken, 

7,  10,  11 

An  Act  concerning  justices  of  the  peace  and  courts  of  general  quarter  sessions  of  the  peace. 
Revision— Approved  April  16,  184G.     (It.  S.  223.) 

1.  The  justices  of  the  peace,  duly  appointed  or  elected  and  commissioned  in 
and  for  the  several  counties  of  this  state,  shall,  jointly  and  severally,  have  full 
power  to  keep,  and  cause  to  be  kept,  all  laws  made  or  to  be  made  for  the  con- 
servation of  the  peace,  and  for  the  good  government  of  the  citizens  and  inhabi- 
tants of  this  state,  within  the  said  counties  respectively,  according  to  the  force, 
form  and  effect  of  the  said  laws;  and  to  apprehend,  imprison  and  punish  all 
persons  offending  against  said  laws  or  any  of  them  in  the  said  respective  coun- 
ties, in  such  manner  as,  according  to  said  laws,  shall  be  right  and  proper;  and 
to  cause  to  come  before  them,  or  any  of  them,  all  persons  who  shall  break  the 
peace,  or  have  used,  or  shall  use  threats  to  any  of  the  citizens  or  inhabitants  of 
this  state,  concerning  his  or  her  body,  or  the  firing,  injuring  or  destroying  of  his 
or  her  house,  barn,  building  or  other  property,  or  who  are  not  of  good  fame  where 
they  are  found,  to  enter  into  recognisance,  with  sufficient  surety,  for  the  peace,  or 
their  good  behavior  towards  the  people  and  inhabitants  of  the  state ;  and  if  they 
enter  not  into  such  recognisance,  then  to  cause  them  to  be  safely  kept  in  prison 
until  they  do  the  same :  And  further,  to  perform  and  execute  all  such  matters, 
acts  and  things  as,  by  law,  appertain  to  their  office,  and  are  or  shall  be  enjoined 
upon  them,  and  committed  to  their  charge  and  execution,  jointly  and  severally. 

2.  The  judges  for  the  time  being  of  the  court  of  common  pleas  of  every  county 
of  this  state,  or  any  three  or  more  of  them,  shall  constitute  a  court  of  general 
quarter  sessions  of  the  peace  in  and  for  such  county ;  which  court  shall  be  a  court 
of  record,  and  shall  have  cognizance  of  all  crimes  and  offences,  which,  by  law,  are 
or  shall  be  of  an  indictable  nature,  and  which  in  such  county  have  been  done  or 
♦perpetrated,  or  shall  hereafter  be  done  or  attempted;  and  for  that  pur-  r^fi7q 
pose  shall  have  authority  to  inspect  indictments  taken  or  to  be  taken  before  *- 
them,  to  make  and  continue  process  thereupon,  to  hear  and  determine  all  such 
crimes  and  offences  as  aforesaid,  and  to  punish  the  persons,  convicted  of  the  same, 
according  to  law:  Provided  always,  that  indictments  for  treason,  murder,  man- 
slaughter, sodomy,  rape,  polygamy,  arson,  burglary,  robbery,  forgery,  perjury  and 
subornation  of  perjury,  and  crimes  punishable  with  death,  although  the  same  be 
found  in  such  court  of  general  quarter  sessions  of  the  peace,  shall  be  tried  in  the 
supreme  court  or  court  of  oyer  and  terminer  and  general  jail  delivery,  and  not  else- 
where ;  and  for  that  purpose  the  said  court  of  general  quarter  sessions  of  the  peace 
shall  cause  all  such  indictments  to  be  delivered  to  the  next  supreme  court,  or  court 
of  oyer  and  terminer  and  general  jail  delivery,  to  be  held  in  such  couuty. 

3.  The  respective  sheriffs  of  the  several  counties  of  this  state  shall  cause  to 
come  before  the  courts  of  general  quarter  sessions  of  the  peace,  at  the  times  and 
places  of  holding  said  courts,  twenty-four  good  and  lawful  men  to  serve  as  grand 
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jurors,  and  so  many  good  and  lawful  men  to  serve  as  petit  jurors  as  shall  be 
necessary,  and  without  any  precept  being  issued  for  those  purposes. 

4.  All  precepts,  writs  and  process,  issuing  out  of  the  court  of  general  quarter 
sessions  of  the  peace,  shall  be  signed  by  the  clerk,  and  sealed  with  the  seal  of  the 
said  court,  and  shall  be  tested  the  day  on  which  the  said  court  shall  have  ad- 
journed, and  in  the  name  of  the  presiding  judge  of  such  court. 

5.  Every  justice  of  the  peace,  who  hath  taken,  or  shall  take  any  recognisance 
for  the  keeping  of  the  peace,  or  good  behavior,  shall  certify,  send,  or  bring  such 
recognisance  to  the  next  court  of  general  quarter  sessions  of  the  peace  in  and  for 
the  county  where  he  is  or  hath  been  justice,  that  the  party  so  bound  may  be 
called ;  and  if  the  party  so  bound  make  default,  the  said  default  shall  be  then 
and  there  recorded,  and  the  said  recognisance  prosecuted  to  effect  in  the  man- 
ner directed  by  law. 

6.  The  courts  of  general  quarter  sessions  of  the  peace  shall  send  their  indict- 
ments to  the  courts  of  oyer  and  terminer  and  general  jail  delivery  in  their 
respective  counties. 

V.  All  and  every  justice  and  justices  of  the  peace,  before  whom  any  person 
shall  be  brought  for  treason,  misprision  of  treason,  murder,  manslaughter,  sodomy, 
rape,  arson,  burglary,  robbery,  larceny,  or  forgery,  or  for  suspicion  thereof,  or 
for  any  crime  punishable  with  death,  or  suspicion  of  such  crime,  shall,  before  he 
or  they  commit  or  send  such  offender  to  prison,  take,  in  writing,  the  examination 
of  such  offender,  and  information  of  those  who  bring  him  or  her,  of  the  facts  and 
circumstances  thereof;  which  said  examination  and  information  shall  be  signed 
by  such  informant,  and  by  the  justice  or  justices  before  whom  the  same  shall  be 
taken;  and  also  by  the  examinant,  if  he  shall  be  willing  to  sign  the  same;  and 
the  said  justice  or  justices  shall  deliver  or  transmit  the  said  examination  and 
information  to  the  next  court,  in  which  such  offender  is  or  ought  to  be  tried  for 
such  offence ;  and  the  said  justices  and  every  of  them  are  hereby  authorized  and 
required  to  bind,  by  recognisance,  all  such  as  declare  any  thing  material  to  prove 
the  said  treason  or  other  offence  as  aforesaid  against  such  offender,  to  appear  in 
the  supreme  court  the  term  following,  or  at  the  next  session  of  the  court  of  oyer 
and  terminer  and  general  jail  delivery  for  the  county  where  the  offence  was  com- 
mitted, or  in  such  other  court  where  the  said  offence  is  cognizable,  then  and  there 
to  give  evidence  against  the  said  offender;  and  shall  certify  the  said  recogni- 
sance and  recognisances  taken  before  him  or  them  to  the  said  court,  where  such 
witnesses  are  bound  to  appear,  on  the  first  day  of  the  term  or  session  of  the  same 
court. 

8.  If  any  justice  of  the  peace  shall  refuse  or  neglect  to  take  such  examination 
or  information  as  aforesaid,  or  to  deliver  or  transmit  the  same  as  aforesaid,  or 
shall  refuse  or  neglect  to  bind  the  witnesses  to  appear  as  aforesaid,  or  to  certify 
the  recognisance  by  him  taken  as  aforesaid,  then  the  court,  wherein  such  wit- 
nesses ought  to  be  bound  to  appear,  and  to  which  such  examinations,  informa- 
tions and  recognisances  ought  to  have  been  delivered,  transmitted,  or  certified, 
*M±1  upon  due  proof  *thereof  upon  examination  before  them,  shall,  for  every 

J  such  offence  or  neglect,  set  such  a  fine  upon  the  said  justice  as  the  said 
court  shall  think  fit  and  reasonable. 

9.  The  court  of  general  quarter  sessions  of  the  peace,  and  the  justices  of  the 
peace,  and  each  and  every  of  them  in  and  for  every  county  of  this  state,  are 
hereby  authorized,  at  their  discretion,  to  let  to  bail  or  mainprise  unto  the  next 
court  of  general  quarter  sessions  of  the  peace,  or  court  of  oyer  and  terminer  and 
general  jail  delivery,  to  be  held  in  the  said  county,  all  persons  who  are  or  may 
be  arrested  or  imprisoned  in  their  respective  counties,  for  any  crime  or  offence 
therein  done  or  attempted,  except  such  as  are  or  shall  be  charged  with  treason, 
murder,  manslaughter,  sodomy,  rape,  arson,  burglary,  robbery,  forgery,  or  sus- 
picion thereof,  or  with  any  crime  punishable  with  death,  or  suspicion  of  such 
crime;  and  no  person  or  persons  charged  with  the  offences,  or  any  of  them,  so 
excepted  as  aforesaid,  shall  be  admitted  to  bail  or  mainprise  by  the  said  court 
of  general  quarter  sessions  of  the  peace  or  justices  of  the  peace,  or  any  of  them. 
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10.  All  and  every  justice  and  justices  of  the  peace,  who  shall  let  any  offender 
to  bail,  shall  certify,  send,  or  bring  such  recognisance  of  bail  to  the  next  court  of 
general  quarter  sessions  of  the  peace,  or  court  of  oyer  and  terminer  and  general 
jail  delivery,  to  which  the  said  offender  shall  be  bound  to  appear;  and  it  shall 
be  the  duty  of  all  and  every  justice  or  justices  of  the  peace  to  bind,  by  recogni- 
sance, all  such  persons  as  can  give  testimony  against  any  such  offender,  touching 
his  or  her  offence,  to  appear  at  the  next  court  of  general  quarter  sessions  of  the 
peace  or  of  oyer  and  terminer  and  general  jail  delivery,  as  the  case  may  require, 
to  be  held  within  the  county  where  the  trial  thereof  shall  be  had,  then  and  there 
to  give  evidence  against  such  offender;  and  also  to  certify,  send,  or  bring  such 
recognisance  to  the  said  court:  And  further,  if  any  justice  of  the  peace  shall 
offend  in  any  thing  against  the  true  intent  and  meaning  of  this  clause  or  section, 
then  the  court  of  general  quarter  sessions  of  the  peace,  or  court  of  oyer  and  ter- 
miner and  general  jail  delivery,  of  the  county  where  such  offence  shall  be  com- 
mitted, upon  due  proof  thereof,  upon  examination  before  them,  shall,  for  every 
such  offence,  set  such  fine  on  the  said  justice  of  the  peace  as  the  said  court  shall 
think  fit  and  reasonable. 

11.  It  shall  be  the  duty  of  every  justice  of  the  peace  to  bind,  by  recognisance, 
to  the  proper  court,  all  persons  who  can  bear  testimony  touching  any  offence  com- 
mitted against  this  state,  whether  the  offender  be  arrested,  imprisoned,  bailed,  or 
not,  and  to  take  the  examinations  of  such  witnesses  respecting  the  same ;  and  the 
said  recognisances  and  examinations  to  certify,  send,  or  bring  to  such  court  as 
aforesaid;  and  in  case  such  justice  of  the  peace  shall  offend  herein,  he  shall  be 
proceeded  against  and  fined  in  the  manner  directed  in  the  section  immediately 
preceding. 

12.  In  case  any  person  against  whom  a  warrant  shall  be  issued  by  any  justice 
of  justices  of  the  peace  of  any  county  in  this  state,  for  any  offence  there  committed 
or  done,  shall  escape,  go  into,  reside  or  be  in  any  other  county,  out  of  the  juris- 
diction of  the  justice  or  justices  granting  such  warrant  as  aforesaid,  it  shall  and 
may  be  lawful  for,  and  it  is  hereby  declared  to  be  the  duty  of  any  justice  or  jus- 
tices of  the  peace  of  the  county  where  such  person  shall  escape,  go  into,  reside, 
or  be,  upon  proof  being  made  upon  oath  or  affirmation,  of  the  handwriting  of  the 
justice  or  justices  granting  such  warrant,  to  endorse  his  or  their  name  or  names 
on  such  warrant,  which  shall  be  a  sufficient  authority  to  the  person  or  persons 
bringing  such  warrant,  and  to  all  other  persons  to  whom  such  warrant  was  ori- 
ginally directed,  to  execute  such  warrant  in  such  other  county,  out  of  the  juris- 
diction of  the  justice  or  justices  granting  such  warrant  as  aforesaid,  and  to 
apprehend  and  carry  such  offender  before  the  justice  or  justices  who  endorsed 
such  warrant,  or  some  other  justice  or  justices  of  such  other  county,  where  such 
warrant  was  endorsed ;  and  in  case  the  offence  for  which  such  offender  shall  be 
so  apprehended  as  aforesaid,  shall  be  bailable  in  law  by  a  justice  of  the  peace, 
and  such  offender  shall  be  willing  and  ready  to  give  bail  for  his  or  her  appear- 
ance at  the  next  court  *of  oyer  and  terminer  and  general  jail  delivery  or  r**^ 
general  quarter  sessions  of  the  peace,  to  be  held  in  and  for  the  county  L 
where  the  offence  was  committed,  such  justice  or  justices  of  such  other  county 
before  whom  such  offender  shall  be  brought,  shall  and  may  take  bail  of  such 
offender  for  his  or  her  appearance  at  the  next  court  of  oyer  and  terminer  and 
general  jail  delivery,  or  general  quarter  sessions  of  the  peace  to  be  held  in  and 
for  the  county  where  such  offence  was  committed,  in  the  same  manner  as  the 
justices  of  the  peace  of  the  proper  county  might  have  done  ;  and  the  justice  or 
justices  of  such  other  county  so  taking  bail  as  aforesaid,  shall  deliver  the  recog- 
nisance of  bail  and  all  other  proceedings  relating  to  the  said  offender  and  offence 
before  him  had,  to  the  constable  or  other  person  or  persons  so  apprehending 
such  offender  as  aforesaid,  who  is  and  are  hereby  required  to  receive  the  same, 
and  to  deliver  over  such  recognisance  and  other  proceedings  to  the  clerk  of  the 
court  of  oyer  and  terminer  and  general  jail  delivery,  or  of  the  court  of  general 
quarter  sessions  of  the  peace  of  the  county  where  such  offender  is  required  to 
appear  by  virtue  of  such  recognisance  ;  and  such  recognisance  and  other  pro- 


708  QUARTER   SESSIONS. 

ceedings  shall  be  as  good  and  effectual  in  law,  to  all  intents  and  purposes,  and 
of  the  same  force  and  validity  as  if  the  same  had  been  entered  into,  taken  or 
acknowledged  before  a  justice  or  justices  of  the  peace  in  and  for  the  proper 
county  where  the  offence  was  committed,  and  the  same  proceedings  shall  be  had 
thereon  ;  and  in  case  such  constable  or  other  person,  to  whom  such  recognisance 
or  other  proceeding  shall  be  so  delivered  as  aforesaid,  shall  refuse  or  neglect  to 
deliver  over  the  same  to  the  clerk  of  such  court  as  aforesaid,  where  the  offender 
is  required  to  appear  by  virtue  of  such  recognisance,  such  constable  or  other 
person  shall  forfeit  thirty  dollars,  to  be  recovered  against  him  with  costs,  by 
action  of  debt,  bill,  plaint,  or  information  in  any  court  of  record  having  cogni- 
zance thereof,  by  any  person  who  will  prosecute  or  sue  for  the  same  ;  and  in 
case  the  offence  for  which  such  offender  shall  be  apprehended  in  any  other  county 
shall  not  be  bailable  in  law  by  a  justice  of  the  peace,  or  such  offender  shall  not 
give  bail  for  his  or  her  appearance  at  the  next  court  of  oyer  and  terminer  and 
general  jail  delivery,  or  of  general  quarter  sessions  of  the  peace,  to  be  held  in 
and  for  the  county  where  the  offence  was  committed,  to  the  satisfaction  of  the 
justice  or  justices  before  whom  such  offender  shall  be  brought  in  such  other 
county,  then  the  constable  or  other  person  so  apprehending  such  offender,  shall 
carry  and  convey  such  offender  before  one  of  the  justices  of  the  peace  of  the 
proper  county  where  such  offence  was  committed,  there  to  be  dealt  with  accord- 
ing to  law. 

13.  No  action  of  trespass  or  false  imprisonment,  or  information  or  indictment 
shall  be  brought,  sued,  commenced,  exhibited  or  prosecuted  by  any  person  against 
the  justice  or  justices  who  shall  endorse  such  warrant,  for  or  by  reason  of  his  or 
their  endorsing  the  same  ;  but  such  person  shall  be  at  liberty  to  bring  or  prose- 
cute his  or  her  action  or  suit  against  the  justice  or  justices  who  originally  granted 
such  warrant,  in  the  same  manner  as  such  person  might  have  done  in  case  this 
clause  of  this  act  had  not  been  passed. 

Supplement.     Approved  March  17,  1852.     (Pam.  221.) 

14.  In  all  criminal  complaints  before  a  justice  of  the  peace,  where,  in  his 
opinion,  public  justice  would  require  that  process  to  arrest  the  offender  or 
offenders  should  be  executed  immediately,  and  no  constable  can  be  had  in  time, 
it  shall  be  lawful  for  said  justice,  by  writing  under  his  hand  and  seal,  to  appoint 
some  fit  person,  being  a  citizen  of  this  state,  to  execute  the  same,  who  shall  have 
the  same  authority  in  the  premises,  in  all  respects,  as  a  constable  would  have, 
and  to  be  subject  to  the  same  liability. 

Supplement.     Approved  March  9,  1803.     (Pam.  367.) 

15.  Sec.  1.  The  judges  of  the  courts  of  common  pleas  in  and  for  the  several 
counties  of  this  state  shall,  jointly  and  severally,  have  full  power  to  keep  and 
cause  to  be  kept,  all  laws  made  or  to  be  made  for  the  conservation  of  the  peace, 
and  for  the  good  government  of  the  citizens  and  inhabitants  of  this  state,  within 
the  said  counties,  respectively,  according  to  the  force,  form  and  effect  of  the  said 
*R7fil  laws>  aud  *shall  have  and  exercise  all  the  powers  and  duties  within  the 

J  said  counties,  respectively,  in  criminal  cases,  which  justices  of  the  peace 
now  have  and  exercise  or  hereafter  may  have. 

16.  Sec.  2.  "When  any  person  charged  with  any  criminal  offence  shall  have 
been  committed  to  jail,  it  shall  not  be  lawful  for  any  justice  of  the  peace,  other 
than  the  justice  who  shall  have  made  such  commitment,  to  admit  such  person 
to  bail :  Provided  however,  that  in  any  such  case,  the  sheriff  of  the  county 
wherein  such  commitment  is  made,  upon  receiving  the  approbation  and  consent 
in  writing  of  any  judge  of  the  court  of  oyer  and  terminer  in  such  county,  may, 
at  his  discretion,  admit  such  person  to  bail. 


NOTES. 

"Where  a  recognisance  was  forfeited  in  the  oyer  and  terminer,  and  a  scire  facias  issued  in 
the  supreme  court,  the  court,  upon  its  being  shown  that  the  defendant  afterwards  appeared 


QUARTER   SESSIONS.  TOO 

in  the  sessions,  and  was  tried  and  acquitted,  discharged  the  recognisance,  upon  payment 
of  the  costs.     3  Hal.  177. 

Where  there  are  several  recognisors,  they  may  be  proceeded  against  by  one  writ  of  scire 
facias,  and  one  judgment  and  execution.  The  recognisance,  in  general,  binds  the  party  to 
appear  and  answer,  to  stand  to  and  abide  the  judgment  of  the  court,  and  not  to  depart 
without  leave;  and  eacli  of  these  particulars  is  distinct  and  independent.  It  cannot  be  set 
up,  by  way  of  plea,  that  there  was  no  indictment,  or  that  the  party  appeared  and  was 
acquitted;  he  is  bound  not  to  depart  until  regularly  discharged,  and  he  forfeits  his  recog- 
nisance, if  he  does.     6  Hal.  l-!4,  862. 

A  recognisance  creates  a  lien  on  the  lands  of  the  persons  acknowledging  it,  from  that 
time:  and  the  execution,  issued  by  virtue  of  a  judgment  thereon,  may  rightly  command 
the  taking  and  the  sale  of  the  lands  of  which  defendant  was  seized  at  the  time  the  recogni- 
sance was  acknowledged,  instead  of  the  time  when  judgment  was  given.     6  Hal.  362. 

Judges,  justices  of  the  peace,  sheriffs,  coroners  and  constables,  are,  by  virtue  of  their 
offices,  keepers  of  the  peace  in  their  counties,  and  have  not  only  the  power,  but  it  is  their 
duty,  without  any  warrant,  to  arrest  all  persons  guilty  of  offences  in  their  presence,  and 
they  may  command  assistance  from  other  persons,  who  are  bound  to  give  it  (see  Riots). 
They  may,  and  ought  to  interpose,  to  prevent  a  threatened  breach  of  the  peace,  and  may 
arrest  the  person  threatening  or  making  an  affray. 

Any  person  may  arrest  a  person  guilty  of  committing  a  crime  amounting  to  a  felony, 
including  all  the  higher  kinds  of  crime  and  stealing,  or  anyone  attempting  to  commit  such 
a  crime;  but  if  a  private  person  makes  such  arrest,  he  takes  the  risk  of  the  person  arrested 
being  guilty  ;  for  if  it  turns  out  that  he  is  innocent,  he  will  be  liable  for  false  imprisonment. 

A  constable,  or  other  peace  officer,  may  arrest,  for  such  crimes,  without  a  warrant, 
where  there  is  probable  cause  to  suspect  a  person  guilty,  and  will  not  be  liable  for  it,  if  it 
afterwards  turns  out  that  he  was  innocent. 

In  cases  of  assaults  and  batteries,  and  other  petty  offences,  unless  the  officer  sees  the 
offence  committed,  it  will  be  best  to  have  a  warrant,  before  he  arrests  the  person  charged. 

Before  a  judge  or  justice  issues  a  warrant,  unless  the  offence  was  committed  in  his  pre- 
sence, in  which  case  he  should  so  state  in  the  warrant,  an  oath  or  affirmation  must  be  made 
in  writing  by  a  credible  witness,  setting  forth  that  a  crime  has  been  actually  committed, 
and  showing  probable  cause  to  suspect  the  person  against  whom  the  warrant  issues. 

The  judge  or  justice  should  be  himself  satisfied  that  there  is  reasonable  ground  to  issue 
the  warrant;  and  if  he  issue  one  without  an  oath,  and  the  party  afterwards  prove  to  be 
innocent,  he  will  be  liable  to  an  action  for  the  false  imprisonment.  The  oath  and  the  warrant 
ought  to  set  forth  some  crime  specified  in  the  laws  of  New  Jersey  (see  Crimes),  or  some 
common  law  offence,  punishable  by  virtue  of  section  92;  it  does  not  seem,  however,  to  be 
absolutely  necessary  to  specify  the  offence  in  the  warrant  to  apprehend,  though  it  is  neces- 
sary in  the  commitment. 

The  name  of  the  person  to  be  apprehended  should  be  accurately  stated,  and  must  not  be 
left  blank,  to  be  filled  up  afterwards:  but  if  the  name  of  the  party  to  be  arrested  be  urn 
known,  the  warrant  and  the  commitment  may  be  issued  against  him,  by  the  best  description 
the  nature  of  the  case  will  allow,  as  "the  body  of  a  man  whose  name  is  unknown,  but  whose 
person  is  well  known,  and  who  i3  employed  as  the  driver  of  cattle,  and  wears  a  badge  No, 
573,"  or  other  description  to  identify  him. 

The  doors  of  a  house  may  be  broken  open  in  order  to  execute  a  warrant  in  a  criminal  case, 
either  to  arrest  the  offender  or  to  search  for  stolen  goods ;  and  when  it  is  certain  that  treason 
or  felony  has  been  committed,  or  a  dangerous  wound  given,  and  the  offender  being  pursued, 
takes  refuge  in  his  own  house,  either  an  officer,  or  a  private  individual,  may  without  a 
warrant  break  open  his  doors,  after  proper  demand  of  admittance.     And  when  an  affray  is 

made  in  a  *house,  in  the  view  or  hearing  of  a  peace  officer,  he  may  break  open  the  r- 

door  in  order  to  suppress  it.    The  house  of  a  third  person,  if  the  offender  fly  to  it  for  L     ' 
refuge,  may  be  broken,  after  the  usual  demand.     A  warrant  in  a  criminal  case  may  be 
executed  on  Sunday. 

Warrants  to  search  for  stolen  goods  can  be  granted  only  upon  the  oath  or  affirmation  of  a 
credible  witness,  that  certain  goods,  which  are  described,  have  been  actually  stolen,  and  that 
the  party  complaining  has  probable  cause  to  suspect  they  are  in  such  a  place  and  showing 
his  reasons  for  such  suspicion.  The  warrant  should  direct  the  search  to  be  made  in  the 
daytime;  though  perhaps,  if  there  is  positive  proof,  not  only  that  the  goods  were  stolen, 
but  also  that  they  are  actually  concealed  in  a  particular  place,  and  the  circumstances  require 
it,  the  warrant  may  authorize  the  search  to  be  made  in  the  night.  The  place  to  be  searched 
must  be  specified.  No  search  warrant  should  be  issued  without  satisfactory  evidence  that 
the  goods  were  stolen;  that  they  are  unlawfully  detained  from  the  owner,  or  that  wood  has 
been  cut  contrary  to  the  timber  act,  will  not  justify  a  search  warrant.  And  should  a  justice 
issue  a  warrant,  without  a  regular  oath,  and  it  turns  out  that  no  stolen  goods  are  found,  he 
would  be  liable  to  an  action  for  the  trespass. 

The  person  arrested  must  be  taken,  within  a  reasonable  time,  before  the  justice  issuing 
the  warrant  or  some  other  justice  or  judge,  who  is  to  examine  him,  and  the  complainant  and 
witnesses,  taking  their  examinations  in  writing,  and  discharge,  bail,  or  commit,  as  the 
nature  of  the  case  requires.     He  may  take  a  reasonable  time  to  examine  into  the  case,  and 
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in  the  mean  time,  either  bail  or  commit  the  person  charged,  by  verbally  remanding  him 
into  the  custody  of  the  officer,  or  by  a  regular  warrant  of  commitment,  which  is  best.  The 
witnesses  necessary  may  be  required  by  warrant  to  appear,  and  if  the  person  charged  is 
bailed  or  committed  for  trial,  should  be  recognised,  with  proper  sureties,  if  the  case  require, 
to  appear  at  court  and  testify,  and  in  default  of  giving  such  recognisance,  they  may  be 
committed  to  jail. 

The  examination  of  the  witnesses  should  be  under  oath,  but  not  the  examination  of  the 
prisoner.  No  improper  influence  or  threats  should  be  used,  and  it  will  be  proper  to  caution 
him  that  his  examination  will  be  voluutary  to  show  his  innocence  if  he  can,  and  that  he  is 
not  bound  to  accuse  himself. 

If  it  appear  that  an  offence  has  been  committed,  and  that  there  is  probable  cause  to  sus- 
pect the  prisoner  to  be  guilty,  and  it  is  a  case  of  treason,  murder,  manslaughter,  sodomy, 
rape,  arson,  burglary,  robbery,  forgery,  or  suspicion  thereof,  in  which  the  justice  has  no 
power  to  bail  (see  above  0),  he  must  commit  him  to  jail. 

For  all  other  crimes,  the  offender  may  be  bailed;  and  if  he  offer  reasonable  bail,  con- 
sisting of  two  persons  of  sufficient  ability,  the  justice  is  bound  to  accept  the  bail.  The  sum 
for  which  bail  is  to  be  required,  and  what  security,  or  whether  any,  is  entirely  in  the  dis- 
cretion of  the  justice.  But  he  must  not  require  excessive  bail;  and  if  he  take  insufficient 
bail,  he  is  liable  to  be  fined  or  to  be  punished  for  an  escnpe.  Regard  should  be  had  to  the 
nature  of  the  offence,  and  the  ability  of  the  persons  charged.  For  common  assaults  and 
batteries,  or  other  minor  offences,  from  fifty  to  one  hundred  dollars  is  usual;  for  more 
aggravated  offences,  the  sum  should  be  greater.  The  justice  may,  if  he  think  it  necessary, 
examine  the  sureties  upon  oath,  as  to  the  value  of  their  property. 

The  commitment  ought  concisely  to  set  forth  the  offence  charged,  so  as  to  bring  it  within 
the  description  contained  in  the  statute;  as  that  "charged  upon  the  oath  of  A.  B.  with 
stealing  one  piece  of  cloth  of  the  value  of  ten  dollars,"  &c,  "charged  upon  the  oath  of  A. 
B.  that  he  did,  on  the  day  of  cut,  &c,  two  trees  standing  on  land  of         _    in 

to  which  the  said  had  no  right  or  title,  without  leave  first  had  and  obtained 

from  the  owner  of  said  land,"  or  other  description,  according  to  the  nature  of  the  offence. 

If  the  party  is  not  ready  with  bail  at  the  time  he  is  apprehended,  and  the  offence  is  bail- 
able, he  may  be  released  at  any  time  before  conviction,  by  the  same  justice  or  judge  who 
committed  him,  upon  his  entering  into  bail  before  him  with  such  securities  and  in  such  sum 
as  the  justice  shall  require;  and  in  such  case  the  justice  must  issue  his  warrant  to  the 
jailer  to  discharge  him,  reciting  the  previous  commitment,  and  setting  forth  the  giving  of 
the  bail  according  to  the  fact,  without  which  the  prisoner  will  not  be  entitled  to  be  dis- 
charged. If  the  ofience  is  not  one  bailable  by  a  justice,  the  mode  of  relief  is  to  be  taken  by 
a  habeas  corpus  before  one  of  the  justices  of  the  supreme  court,  who  will  admit  to  bail,  in 
his  discretion. 

A  judge  or  justice  has  power  to  bind  over  to  keep  the  peace,  whenever  complaint  is  made 
to  him  on  oath  or  affirmation,  of  threats  or  acts  indicating  an  intention  to  injure  the  person, 
or  burn  or  destroy  property,  and  he  is  satisfied,  upon  examination  of  the  case,  that  there  is 
reasonable  ground  of  apprehension.  The  sum  and  the  security  to  be  required  are  discre- 
tionary, according  to  the  nature  of  the  case,  and  the  recognisance  should  require  the  person 
complained  of  to  appear  at  the  next  court  of  quarter  sessions,  which  court  or  the  court  of 
oyer  and  terminer,  may,  if  the  person  making  the  complaint  lays  before  them  sufficient 
ground  for  it,  order  a  new  recognisance  to  be  given,  for  such  length  of  time  and  in  such 
sum  as  the  case  may  require. 

If  a  judge  or  justice  finds  it  necessary  to  appoint  some  person,  not  a  constable,  to  arrest 
an  offender  upon  a  warrant,  he  must  appoint  him  by  name,  under  his  hand  and  seal.  The 
appointment  may  be  endorsed  on,  or  annexed  to  the  warrant,  in  the  following  or  like  form: 

Public  justice  requiring  that  the  within  process  to  arrest  A.  B.  should  be  executed  imme- 
diately, *and  no  constable  being  at  hand  in  time,  I  do  hereby  appoint  C.  D.,  a  citizen 
J  of  this  state,  to  execute  the  same.     Witness  my  hand  and  seal,  this  day,  &c. 

E.  F.,  justice  or  judge,     [l.  s.] 

Should  the  offender  be  committed  to  jail,  no  other  justice  or  judge  but  the  one  who  com- 
mitted him,  can  take  bail  and  discharge  him.  But  by  virtue  of  the  act  of  1853  (above  16), 
if  it  is  a  case  where  a  justice  has  power  to  bail,  the  sheriff  may  admit  him  to  bail,  with  the 
approbation  and  consent  in  writing  of  any  judge  of  the  oyer  and  terminer.  In  that  case  it 
will  be  proper  for  the  judge  to  take  the  recognisance  of  the  offender  and  his  sureties  (if  any 
are  required)  in  the  common  form,  and  add  thereto  the  following  endorsement :  "The  above 
named  G.  H.,  who  was  committed  to  the  jail  of  the  county  of  C,  by  E.  F.,  one  of  the  jus- 
tices of  the  peace,  &c,  upon  a  charge  of  having  given  bail  as  above  set  forth,  I  do 
hereby  approve  thereof,  and  consent  that  said  G.  H.  be  discharged."  The  sheriff  should 
endorse  on  the  commitment,  to  the  following  effect:  "The  within  G.  H.  having  given  bail 
for  his  appearance,  I  have,  with  the  approbation  and  consent  in  writing  of  E.  F.,  one  of  the 
judges  of  the  court  of  oyer  and  terminer  of  the  county  of  C,  admitted  him  to  bail,  and  dis- 
charged him  from  confinement.  R.  S.  sheriff."  The  recognisance  should  be  filed  with  the 
clerk  of  the  county. 

Where  an  offender  is  found  in  a  different  county  from  that  in  which  the  warrant  for  his 
arrest  was  issued,  the  warrant  should  be  endorsed  by  a  judge  or  justice  of  said  county,  in 
the  following  or  like  form : 


QUO   WARRANTO.  ?11 

"  B.  County,  ss.  To  any  constable  of  said  county.  Proof  being  made  to  me,  one  of  t lie 
judges  of  the  court  of  common  pleas  (or  justices  of  t he  peace)  of  the  county  of  !>.,  that  the 
name  E.  F.,  within  signed,  is  the  handwriting  of  the  justice  (or  judge)  within  mentioned,  I 
do  hereby  authorize  you,  and  all  other  persona  to  whom  the  said  warrant  is  directed,  to  exe- 
cute the  same  within  the  county  of  15.  Witness  my  hand  and  seal,  this  day,  &c.  K. 
S."       [L.S.] 

When  the  offender  is  arrested,  he  should  be  carried  before  the  judge  or  justice  making 
the  endorsement,  or  some  other  judge  or  justice  of  that  county,  if  he  wishes  to  give  bail  for 
his  appearance  at.  the  ensuing  twin  of  the  court  of  oyer  and  terminer  of  the  county  where 
the  offence  was  committed,  in  case  it  is  a  bailable  offence.  Otherwise  he  must  be  taken 
before  a  judge  or  justice  of  the  last  named  county,  to  be  examiued,  &c. 


QUO  WARRANTO. 

May  be  exhibited  against  any  person  judgment    of    ouster    to    be    given 

unlawfully  holding  an  office,  1         against  him  with  costs  and  a  fine,  2 

Several  rights  of  different  persons  may  If  judgment  be  given  for  defendant, 

be  determined  in  one  information,  1         the  relator  to  pay  costs,  2 

In  case  defendant  be    found   guilty,  The  court  to  allow  the  parties  a  rea- 

sonable time  to  plead,  &c,  3 

[See  Amendments,  16.] 

An  Act  for  rendering  the  proceedings  upon  information  in  the  nature  of  a  quo  warranto, 
more  speedy  and  effectual.     Passed  the  17th  of  March,  1795.     (R.  S.  997.) 

1.  In  case  any  person  or  persons  shall  usurp,  intrude  into,  or  unlawfully  hold 
or  execute  any  office  or  franchise  within  this  state,  it  shall  and  may  be  lawful  to 
and  for  the  attorney-general,  with  the  leave  of  the  supreme  court,  to  exhibit  one 
or  more  information  or  informations  in  the  nature  of  a  quo  warranto,  at  the 
relation  of  any  person  or  persons,  desiring  to  sue  or  prosecute  the  same,  who 
shall  be  mentioned  in  such  information  or  informations  to  be  the  relator  or  rela- 
tors against  such  person  or  persons,  for  usurping,  intruding  into,  or  unlawfully 
holding  and  executing  any  such  office  or  franchise,  and  to  proceed  therein  in 
such  manner  as  is  usual  in  cases  of  informations  in  the  nature  of  a  quo  warranto  ; 
and  if  it  shall  appear  to  the  said  supreme  court,  that  the  several  rights  of  divers 
persons  to  the  same  office  or  franchise  may  properly  be  determined  on  one  in- 
formation, it  shall  and  may  be  lawful  for  the  said  court  to  give  leave  to  exhibit 
one  such  information  against  several  persons,  in  order  to  try  their  respective 
rights  to  such  office  or  franchise  ;  and  such  person  or  persons,  against  whom 
such  information  or  informations  in  nature  of  a  quo  warranto  shall  be  sued  or 
prosecuted,  shall  appear  and  plead  as  of  the  same  term,  in  which  the  said  informa- 
tion or  informations  shall  be  filed,  unless  the  said  *court  shall  give  further  r#R>7Q 
time  to  such  person  or  persons,  against  whom  such  information  or  in-  •- 
formations  shall  be  exhibited,  to  plead,  and  such  person  or  persons  as  shall  sue 
or  prosecute  such  information  or  informations  in  nature  of  a  quo  warranto,  shall 
proceed  thereupon  with  the  most  convenient  speed  that  may  be. 

2.  In  case  any  person  or  persons,  against  whom  any  information  or  informa- 
tions in  the  nature  of  a  quo  warranto  shall,  in  any  of  the  said  cases,  be  exhibited 
in- the  said  supreme  court,  shall  be  found  or  adjudged  guilty  of  an  usurpation  or 
intrusion  into,  or  unlawfully  holding  and  executing  any  such  office  or  franchise, 
it  shall  and  may  be  lawful  to  and  for  the  said  court,  as  well  to  give  judgment  of 
ouster  against  such  person  or  persons  of  and  from  such  office  or  franchise,  as  to 
fine  such  person  or  persons  respectively  for  his  or  their  usurping,  intruding  into, 
or  unlawfully  holding  and  executing  any  such  office  or  franchise  ;  and  also  it 
shall  and  may  be  lawful  to  and  for  the  said  supreme  court  to  give  judgment, 
that  the  relator  or  relators,  in  such  information  named,  shall  recover  his  or  their 
costs  of  such  prosecution  ;  and  if  judgment  shall  be  given  for  the  defendant  or 
defendants  in  such  information,  he  or  they,  for  whom  such  judgment  shall  be 
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given,  shall  recover  his  or  their  costs  therein  expended  against  such  relator  or 
relators;  such  costs  to  be  levied  by  fieri  facias,  or  capias  ad  satisfaciendum,  as 
in  other  cases. 

3.  It  shall  and  may  be  lawful  to  and  for  the  said  supreme  court  to  allow  to 
such  person  or  persons  respectively,  against  whom  any  information  in  the  nature 
of  a  quo  warranto  in  any  of  the  cases  aforesaid  shall  be  sued  or  prosecuted,  or 
to  the  person  or  persons  who  shall  sue  or  prosecute  the  same,  such  convenient 
time  respectively  to  plead,  reply,  rejoin,  or  demur,  as  to  the  said  court  shall  seem 
just  and  reasonable. 

NOTES. 

All  deliberative  bodies  have  a  right  to  reconsider  their  proceedings;  and  it  is  the  final 
result  only  that  is  to  be  regarded.  Where  an  individual  received  votes  enough  in  joint 
meeting  to  elect  him  clerk,  being  a  majority  of  all  those  present,  but  the  chairman  declared 
that  there  was  no  election  (under  a  wrong  construction  of  the  constitution),  and  the  joint 
meeting  afterwards  proceeded  to  elect  another  individual,  the  court,  upon  an  information 
in  the  nature  of  a  quo  warranto,  gave  judgment  for  the  defendant.     2  Hal.  101. 

Leave  will  "be  given,  upon  reasonable  cause  shown,  to  file  an  information  in  the  name  of 
the  attorney-general,  against  persons  claiming  to  be  directors  of  an  incorporation.  7  Hal. 
84.    Allowed  to  determine  who  were  the  legal  trustees  of  a  Presbyterian  church.    4  Hal.  391. 

It  is  not  a  matter  of  course  to  allow  it,  but  rests  in  the  discretion  of  the  court,  according 
to  the  circumstances  shown.  If  granted,  the  usual  course  is  for  the  defendant  either  to  put 
in  a  disclaimer,  or  to  plead  to  the  information,  by  setting  out  his  title  to  the  office,  to  which 
plea  the  attorney-general  may  reply  or  demur.  Allowed  in  the  case  of  a  militia  officer,  and 
judgment  of  ouster  given.     2  Gr.  84. 

Court  has  no  authority,  by  virtue  of  the  above  statute,  to  direct  an  information  against  a 
corporation,  for  an  alleged  violation  of  the  charter.  Proceedings  to  dissolve  a  corporation 
can  only  be  instituted  by  the  attorney-general,  on  the  part  of  the  state,  either  ex  officio,  or 
under  special  direction  from  the  proper  authority.      1  Zab.  9. 

Relators,  on  application  against  intruders  into  offices  or  franchises,  claimed  by  the  rela- 
tors, must  show  a  title  in  themselves.     Id.  317. 

Application  for,  will  be  granted  in  the  first  instance,  in  the  case  of  a  small  annual  town- 
ship office;  in  other  cases,  a  rule  to  show  cause  will  be  allowed.  The  defendant  should  be 
brought  into  court  by  process,  and  then  ruled  to  plead.     4  Zab.     State  v.  Gummersall. 

But  one  plea  can  be  pleaded  to  an  information.     2  Dutch.  215. 
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Arrearages  due  the  state,  submitted  to 
the  supreme  court, 

Bell  or  steam-whistle,  placed  on  loco- 
motive, 

penalty  for  neglect  or  refusal  to 

comply, 

Boards,  cautionary,  where  to  be  erected, 

penalty  for  neglect  or  refusal, 

for  injuring. 

Canal  companies,  to  make  annual  re- 
ports, 

penalty  for  neglect, 

Delaware  and  Karitan,  manifests, 

how  verified, 

penalty  for  false  manifests, 

false  oath,  perjury, 

Morris,  penalty  for  injuring, 

unlawful  toll  or  fare, 

Charge  for  transporting  gold  or  silver 
on  railroad, 

small  packages, 

light  and  bulky  goods, 

Chancery,  how  to  sell, 

Depots,  may  be  fenced  in, 

Express  company  may  sell  freight, 

Freight  when  to  be  sold, 


37 

L,  6 


17- 


30, 


Freight,  company  when  not  responsible,    32 

of  express  companies,  33 

Fines,  to  be  added  to  the  school  fund,         19 
Land,  that  may  be  held  by  R.  R.  com- 
panies, 20 

what  part  of,  subject  to  taxation,       20 

appraisement,  how  owners  notified,    21 

Penalties,  3.  4,  7,  19,  27 

Perishable  goods,  when  and  how  sold,         22 

proceeds,  how  disposed  of,  23 

Railroad  companies,  to  make  annual 

report,  16,  18,  19 

how  to  limit  their  responsibility,         14 

what  land  may  be  held  by,  ^>0 

how  to  notify  owners  of  land,  21 

depots  may  be  fenced  in,  5 

unlawful  toll  or  fare,  28 

Repeal  of  parts  of  certain  acts,  8,  9 

Sale  of  freight,  30-35 

of  road  or  canal,  36 

School  fund,  fines  to  be  added  to,  19 

proceeds  of  certain  sales  paid  into,     23 

Transit  duties,  what,  and  when  to  be 

paid,  11-13,  29 

Words  "  small  packages"  defined,  15 
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An  Act  to  prevent  accidents  from  the  use  of  locomotive  engines  on  railroads.    Passed  March 

9,  1889.     (R.  S.  594.) 

1.  Every  incorporated  company  that  hath  been,  or  hereafter  may  be,  authorized 
to  construct  any  railroad  in  this  state,  shall  cause  to  be  placed  on  some  part  of 
every  locomotive  engine  used  by  any  such  company,  a  bell,  of  a  weight  not  less 
than  thirty  pounds,  which  they  shall  cause  to  be  *ung,  at  the  distance  of  at  least 
three  hundred  yards  from  the  place  where  any  such  railroad  crosses  a  turnpike 
road  or  highway  upon  the  same  level  with  the  said  railroad,  and  be  kept  ringing 
until  the  engine  has  crossed  such  turnpike  or  highway,  or  has  stopped. 

2.  Every  such  company  shall  cause  a  board  with  this  inscription,  "  Look  out 
for  the  locomotive,"  to  be  erected  and  maintained  wherever  the  road  of  such 
company  may  be  crossed,  as  aforesaid,  by  any  turnpike  road  or  public  highway, 
so  as  to  be  easily  seen  by  travellers. 

3.  If  any  such  company  shall  refuse  or  neglect  to  comply  with  either  of  the 
foregoing  provisions,  they  shall  forfeit  for  every  such  refusal  or  neglect  the  sum 
of  one  hundred  dollars,  to  be  sued  for  by  the  clerk  of  any  township  in  which 
such  refusal  or  neglect  shall  occur,  for  the  use  of  the  said  township,  and  to  be 
recovered,  with  costs,  in  an  action  of  debt,  in  any  court  having  cognizance 
thereof:  Provided,  that  nothing  herein  contained  shall  be  construed  to  take 
away  from  any  individual  or  individuals  any  right  he,  she,  or  they  may  have  to 
recover  damages  for  any  injury  which  may  be  incurred  by  any  refusal  or  neglect 
to  comply  with  the  requirements  of  this  act. 

4  If  any  person  shall  wilfully  obliterate,  destroy,  or  injure  any  such  board,  so 
as  aforesaid  erected,  he,  she,  or  they  so  offending  shall  forfeit  for  every  such  offence 
the  sum  of  twenty  dollars,  to  be  recovered,  with  costs,  by  any  such  railroad  com- 
pany, in  au  action  of  debt,  before  any  court  having  cognizance  thereof,  for  the 
use  of  said  company. 

5.  It  shall  and  may  be  lawful  for  any  such  company  to  cause  a  fence  or  other 
enclosure  to  be  made  around  their  depots,  where  the  public  safety  requires  it,  so 
as  to  prevent  persons,  other  than  travellers,  from  coming  near  the  locomotives  and 
train  of  cars,  and  to  exclude  from  such  enclosures  all  persons  except  travellers 
and  the  agents  of  the  said  companies. 

Supplement.     Approved  March  26,  1852.     (Pam.  532.) 

6.  Sec.  1.  Every  incorporated  company  that  hath  been,  or  hereafter  may  be 
authorized  to  construct  any  railroad  in  this  state,  shall  cause  to  be  placed  on 
some  *part  of  every  locomotive  engine  used  by  any  such  company,  a  bell,  r*fioi 
of  a  weight  not  less  than  thirty  pounds,  or  a  steam- whistle,  which  can  be  ■- 
heard  distinctly  at  a  distance  of  at  least  three  hundred  yards,  and  shall  cause 
such  bell  to  be  rung,  or  such  steam-whistle  to  be  blown,  at  the  distance  of  at 
least  three  hundred  yards  from  the  place  where  any  such  railroad  crosses  a  turn- 
pike road  or  highway  upon  the  same  level  with  the  said  railroad  ;  and  such  bell 
shall  be  kept  ringing,  or  such  steam-whistle  shall  continue  to  be  blown,  until  the 
engine  has  crossed  such  turnpike  or  highway,  or  has  stopped. 

1.  Sec.  2.  Any  company  which  shall  refuse  to  comply  with  the  provisions  of 
this  act,  or  the  act  to  which  this  is  a  supplement,  shall  be  liable  to  all  the  penal- 
ties contained  in  the  act,  to  which  this  is  a  supplement:  Provided,  that  all  com- 
plaints of  any  refusal  or  neglect  to  comply  with  said  provisions  shall  have  been 
made  within  ten  days  after  any  such  neglect  or  refusal. 

8.  Sec.  3.  This  act  shall  take  effect  immediately,  and  all  provisions  of  the  act, 
to  which  this  is  a  supplement,  which  may  be  inconsistent  with  this  act,  be,  and 
the  same  are  hereby  repealed. 

An  Act  relative  to  freight  and  transit  duties  on  railroads  in  this  state.     Approved 
March  24,  1852.     (Pam.  317.) 

9.  Sec.  1.  Repealed. 

10.  Sec.  2.  It  shall  be  lawful  to  charge  on  gold,  either  in  coin  or  bullion, 
transported  on  such  railroads  and  routes,  at  the  rate  of  four  cents  for  every  ten 
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miles  for  every  one  thousand  dollars,  and  one  cent  per  mile  for  every  one  thousand 
dollars  of  silver  in  coin  or  bullion;  and  a  transit  duty  shall  be  paid  to  the  state, 
at  the  rate  of  two  cents  for  every  ten  miles,  on  every  twenty  thousand  dollars  of 
gold,  and  at  the  rate  of  two  cents  for  every  ten  miles  for  every  eight  thousand 
dollars  of  silver,  and  in  the  same  proportion  for  any  less  sum. 

11.  Sec.  3.  It  shall  be  lawful  to  charge  for  carrying,  on  such  railroads  and 
routes,  twelve  and  a  half  cents  for  every  small  package,  whatever  may  be  its 
weight  or  the  distance  it  is  carried;  and  a  transit  duty  shall  be  paid  to  the  state 
of  twenty  cents  for  each  and  every  twenty  dollars  received  for  such  transporta- 
tion.    (See  15.) 

12.  Sec.  4.  Every  railroad  company  which  shall  avail  itself  of  the  provisions 
of  this  act,  shall  pay  the  transit  duties,  herein  required  to  be  paid,  quarterly,  to 
the  treasurer  of  this  state. 

Supplement.     Approved  March  10,  1853.     (Pam.  396.) 

13.  Sec.  1.  It  shall  be  lawful  to  charge  for  the  transportation  of  light  and 
bulky  goods  on  any  railroad  in  this  state,  and  on  the  routes  continuous  there- 
with, to  the  termination  thereof,  the  same  charge  for  every  eighty  cubic  feet,  as 
is  limited  by  law  for  the  transportation  of  one  ton  by  weight,  and  at  a  propor- 
tionate rate  for  a  greater  or  less  number  of  cubic  feet,  and  the  transit  duty  to  the 
state  shall  be  paid  on  such  goods,  where  the  charge  for  transportation  is  made  in 
accordance  with  this  section,  as  if  eighty  cubic  feet  were  one  ton  in  weight. 

14.  Sec.  2.  Any  railroad  company  of  this  state  may,  by  giving  notice  to  any 
person  or  persons  offering  goods,  merchandise  or  baggage,  for  transportation  on 
the  railroad,  or  in  the  boats  or  vessels  of  such  company,  limit  their  responsibility 
as  carriers  thereof,  to  one  hundred  dollars  for  every  one  hundred  pounds  weight 
of  such  goods,  merchandise,  or  baggage,  and  at  that  rate  for  a  greater  or  less 
quantity,  unless  such  person  or  persons  so  offering  such  goods,  merchandise,  or 
baggage  for  transportation,  shall  pay  to  said  company,  by  way  of  insurance,  for 
any  additional  amount  of  responsibility  to  be  assumed,  such  rate  or  rates  as  may 
be  charged  by  said  company  therefor,  not  to  exceed  the  legal  rates  for  transport- 
ing one  hundred  pounds  of  goods  or  merchandise  on  such  railroad,  or  in  such 
boats  or  vessels,  for  every  two  hundred  dollars  of  additional  responsibility, 
assumed  on  each  one  hundred  pounds  of  such  goods,  merchandise  or  baggage, 
and  at  that  rate  for  a  greater  or  less  quantity;  and  a  general  notice  of  the  limi- 
tation of  such  company's  responsibility,  placed  in  a  conspicuous  place,  at  or  in 
the  receiving  office  of  such  company,  where  goods,  merchandise  or  baggage  are 
*ps9i  usual'y  received  by  them  for  *transportation,  and  inserted  in  the  bills  of 

WJ  lading,  or  receipts  given  for  such  goods  or  merchandise,  and  in  the  tickets 
delivered  to  passengers,  shall  be  deemed  sufficient  notice  under  this  section. 
(See  act  of  1856,  p.  276,  relating  to  Belvidere  and  Flemington  roads,  which  by 
act  of  1858  (p.  201)  is  extended  to  all  railroads.) 

An  Act  supplemental  to  and  explanatory  of  an  act  entitled,  "An  act  relative  to  freight  and 
transit  duties  on  railroads  in  this  state."     Approved  March  17,  1854.     (Pam.  451.) 

15.  The  term  small  packages  in  the  third  section  of  the  said  act,  shall  not  be 
held  to  include  bundles  and  packages  where  more  than  five  bundles  or  packages 
are  delivered  at  one  time,  and  where  such  bundles  and  packages  so  delivered  can 
be,  in  the  aggregate,  readily  weighed,  either  as  light  or  bulky  goods,  or  as  ordi- 
nary freight. 

An  Act  respecting  annual  reports  to  the  legislature,  of  railroads  and  canal  companies. 
Approved  February  24,  1852.     (Pam.  82.) 

16.  Sec.  1.  Every  railroad  company  in  this  state  shall,  on  the  fourth  Tuesday 
of  January,  in  each  and  every  year,  make  to  the  legislature  a  report,  under  oath 
or  affirmation  of  the  president  of  said  company,  containing  an  account  of  their 
capital  stock  actually  paid  in,  and  the  amount  of  funded  and  other  debts  of  said 
company;  also,  of  the  costs  of  said  road  and  equipments;  also,  of  the  operations 
of  the  said  company  during  the  year;  also,  the  expenditures  for  working  the  said 
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roads,  including  repairs,  maintenance  of  way,  motive  power,  and  contingencies; 
also,  the  income  from  passengers,  freight  and  other  sources ;  also,  the  amount  of 
dividends,  and  how  paid;  also,  the  accidents  that  have  occurred  during  the  year 
on  the  road,  and  the  cause  of  the  same,  with  the  names  of  the  persons  injured, 
and  the  nature  and  extent  of  their  injuries;  also,  the  name  of  the  engineers  and 
conductors  under  whose  management  such  accidents  have  occurred,  and  whether 
such  engineers  and  conductors  are  still  retained  in  the  employ  of  said  companies. 

17.  Sec.  2.  Every  canal  company  of  this  state  shall,  on  the  fourth  Tuesday  of 
January  in  each  year,  make  to  the  legislature  a  report,  under  oath  or  affirmation 
of  the  president  of  said  company,  containing  an  account  of  the  capital  stock  of 
said  company  actually  paid  in,  and  the  amount  of  funded  and  other  debts  of  said 
company;  also,  of  the  cost  of  the  canal  and  appurtenances;  also,  of  the  expen- 
ditures for  repairs,  superintendence  and  management  of  the  same,  under  their 
appropriate  heads;  also,  of  the  income  during  the  year  from  passengers,  freight, 
and  other  sources,  and  the  amount  of  dividends,  and  how  paid. 

Supplement.     Approved  March  11,  18-33.     (Pam.  445.) 

18.  Sec.  1.  The  reports  provided  to  be  made  to  the  legislature  by  railroad 
and  canal  companies,  pursuant  to  the  requirements  of  an  act,  entitled  "An  act 
respecting  annual  reports  to  the  legislature  of  railroads  and  canal  companies," 
approved  February  twenty-fourth,  one  thousand  eight  hundred  and  fifty-two, 
shall  hereafter  be  made  out,  signed  and  attested,  as  provided  for  in  the  act  to 
which  this  is  a  supplement,  on  or  before  the  first  Tuesday  of  January  of  each 
and  every  year,  and  shall  forthwith  be  transmitted  to  the  secretary  of  state,  who 
shall  file  the  same  in  his  office,  there  to  remain  of  record,  and  that  copies  of  the 
said  reports  shall  be  made  out  by  the  said  secretary,  and  transmitted  to  the 
legislature,  on  the  first  Tuesday  of  February  of  each  year. 

19.  Sec.  2.  Upon  the  failure  of  any  railroad  or  canal  company  of  this  state  to 
make  report  to  the  legislature,  in  accordance  with  the  provisions  of  the  first  and 
second  sections  of  the  act  to  which  this  is  a  supplement,  by  the  first  Tuesday  of 
February  in  each  year,  they  shall  respectively  forfeit  and  pay  to  the  state,  for 
every  such  omission,  the  sum  of  ten  thousand  dollars,  to  be  sued  for  and  re- 
covered against  them  in  an  action  of  debt,  with  costs  of  suit. 

Sec.  3.  All  fines  recovered  from  any  incorporated  companies  in  this  state, 
under  the  provisions  of  this  act,  shall  be  added  to  the  school  fund  of  this  state, 
for  the  benefit  of  public  schools. 

An  Act  relative  to  the  quantity  of  land  that  may  be  held  by  certain  railroad  companies. 
Approved  February  26,  1855.     (Pam.  118.) 

Whereas  the  acts  incorporating  some  of  the  railroad  companies  in  this  state 
limit  the  quantity  of  land  that  said  companies  may  hold  at  their  stations ;  and 
whereas  *experience  has  shown  that  the  quantity  so  limited  is  insuf-  r-^oq 
ficient  for  the  economical  and  advantageous  working  of  their  roads —  '- 
now,  therefore, 

20.  It  shall  be  lawful  for  such  railroad  companies  in  this  state  to  purchase 
and  hold  so  much  land  at  their  stations  as  may  be  strictly  necessary  for  most 
conveniently  storing  and  working  upon  their  engines,  cars,  fuel,  and  materials  to 
be  used  on  their  roads,  and  for  receiving  and  delivering  property  transported  on 
their  roads  to  the  best  advantage,  and  for  track,  wagon  roads,  platforms,  and  all 
other  strictly  station  and  railroad  purposes :  Provided  always,  that  any  land 
owned,  as  hereinbefore  authorized,  exceeding  the  quantity  limited  in  the  respec- 
tive charters  or  supplements  thereto  at  the  stations,  shall  be  subject  to  the  same 
taxes  as  other  lands  in  the  same  township  or  city  may  be. 

An  Act  to  provide  for  the  service  and  publication  of  notices  of  legal  proceedings  in  certain 
cases.     Approved  March  26,  1852.     (Pam.  533.) 

21.  In  all  cases  of  proceedings  to  be  had  under  the  provisions  of  any  statute 
or  statutes  of  this  state,  to  appraise  the  value  of  any  lands  required  for  the  con- 
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struction  of  any  railroad,  turnpike,  or  plank  road,  and  to  award  concerning  the 
same,  where  notice  to  the  owner  or  owners  of  such  land  cannot  be  served  in  the 
manner  now  prescribed  by  law,  and  the  execution  of  the  powers  conferred  by  law 
require  it,  it  shall  and  may  be  lawful  for  the  court  in  which,  or  the  judge  before 
whom  such  proceeding  shall  be  commenced,  to  prescribe  in  what  manner  such 
notice  shall  be  served  or  published;  and  service  or  publication  thereof,  in  the 
manner  prescribed,  shall  be  valid  and  effectual  to  bind  the  parties  to  such  pro- 
ceeding, and  their  estate. 

An  Act  to  authorize  the  sale  of  perishable  property  transported  on  canals  and  railways  in 
certain  cases.     Approved  March  17,  1835. 

22.  Sec.  1.  In  all  cases  where  the  consignee  of  perishable  goods,  wares,  and 
merchandise  transported  by  any  canal  or  railroad  company  in  this  state,  and  still 
in  possession  of  such  company,  cannot  be  found,  or  shall  neglect  or  refuse  to 
receive  the  same,  or  to  pay  the  costs  and  expenses  of  the  transportation  thereof, 
application  may  be  made  in  writing  by  said  company  or  their  agent  to  two  justices 
of  the  peace  of  this  state,  and  said  justices,  upon  proof  made  to  their  satisfaction 
that  said  goods,  wares,  and  merchandise  have  been  transported  by  said  company, 
and  are  perishable,  that  the  consignee  thereof  cannot  be  found,  or  neglects  or 
refuses  to  receive  the  same,  or  to  pay  the  costs  and  expenses  of  the  transporta- 
tion thereof,  shall  issue  an  order  under  their  hands  and  seals,  commanding  a 
constable  to  sell  said  goods,  wares,  and  merchandise  by  public  vendue,  at  the 
time  and  place  therein  named,  due  notice  whereof  shall  be  given  by  advertise- 
ment signed  by  said  constable,  at  such  places  and  for  such  time  as  said  justices 
shall  direct. 

23.  Sec.  2.  The  fees  of  said  justices  and  constable,  and  costs  and  expenses  of 
said  transportation  shall  first  be  paid  out  of  the  proceeds  of  said  sale,  and  the 
balance  (if  any)  shall  be  paid  over  to  the  clerk  of  the  county,  who  shall  pay  the 
same  to  the  person  entitled  thereto  (if  claimed  by  such  person  or  persons  within 
two  years),  upon  the  order  of  a  judge  of  the  court  of  common  pleas  of  said 
county,  made  upon  due  proof  of  said  claims,  and  if  the  same  is  not  claimed  in 
two  years,  shall  pay  the  same  into  the  school  fund  of  this  state. 

An  Act  to  prevent  frauds  in  the  manifests  of  vessels  navigating  the  Delaware  and  Raritan 
canal.     Passed  February  16,  1838.     (R.  S.  1035.) 

24.  Sec.  1.  Every  master  or  other  person  having  the  charge  or  command  of 
any  vessel  or  boat  navigating  the  Delaware  and  Raritan  canal,  shall  produce  to 
each  and  every  collector  of  tolls  a  manifest  in  writing,  containing  a  just  and 
particular  account  of  all  the  goods,  wares,  merchandise,  and  other  matters  on 
board  of  such  vessel  or  boat;  and  it  shall  and  may  be  lawful  for  such  collectors 
of  tolls,  if  they  shall  deem  it  advisable,  to  require  the  said  master,  or  other  person 
having  the  charge  or  command  of  any  such  vessel  or  boat,  to  declare  to  the  truth 
of  such  manifest,  which  declaration  shall  be  on  oath  or  solemn  affirmation,  before 
*TS4l  *suca  collector  so  requiring  it,  in  manner  and  form  following,  to  wit: 

J  "I  do  solemnly,  sincerely,  and  truly  swear  (or  affirm),  that  the  manifest 
subscribed  with  my  name,  and  now  delivered  by  me  to one  of  the  collec- 
tors of  tolls  of  the  Delaware  and  Raritan  Canal  Company,  contains,  to  the  best 
of  my  knowledge  and  belief,  a  just  and  true  account  of  all  the  goods,  wares,  and 
merchandise,  including  packages  of  every  kind  and  nature  whatsoever,  which 

now  are  or  were  on  board  the at  the  time  of  her  entering  the  Delaware 

and  Raritan  canal ;  that  I  am  at  present,  and  have  been  since  her  entering  the 
said  canal,  master  of  the  said  vessel  or  boat;  that  no  package  whatsoever,  or  any 
goods,  wares,  or  merchandise,  have,  to  the  best  of  my  knowledge  and  belief, 
been  unladen,  landed,  or  taken  out,  or  in  any  manner  whatever  removed  from  on 

board  the  said  vessel  or  boat,  since  her  entering  the  said  canal  at  . 

excepting  such  as  are  now  particularly  specified  and  declared  in  the  account 
herewith." 

25.  Sec.  2.  If,  on  examination  of  the  cargo  of  the  said  vessel  or  boat,  by  the 
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said  collector  of  tolls,  it  shall  turn  out  that  such  manifest  does  not  contain  a  just 
and  true  account  of  the  said  cargo,  the  master  or  other  person  having  the  charge 
or  command  of  such  vessel  or  boat  shall  forfeit  and  pay  the  sum  of  one  hundred 
dollars  to  the  said  the  Delaware  and  Raritan  Canal  Company,  to  be  recovered  in 
their  name  in  an  action  of  debt,  with  costs  ;  and  it  shall  be  lawful  for  the  collector 
of  tolls  to  detain  such  vessel  or  boat  till  the  said  penalty  and  costs  be  paid,  unless 
said  master,  or  other  person  having  the  charge  or  command  of  such  vessel  or 
boat,  shall  enter  into  bond  to  said  company,  with  one  or  more  sureties,  being 
freeholders  in  this  state,  in  the  penal  sum  of  two  hundred  dollars,  conditioned 
f«»r  the  payment  of  such  penalty  and  costs  as  may  be  recovered  against  him  or 
them  by  virtue  of  this  act ;  and  immediately  upon  the  delivery  of  such  bond  to 
the  collector  of  tolls,  the  said  vessel  or  boat  shall  forthwith  be  released. 

26.  Sec.  3.  The  several  collectors  of  tolls  of  the  said  the  Delaware  and 
Raritan  Canal  Company  be,  and  they  are  hereby  authorized  and  empowered  to 
administer  the  oath  or  affirmation  required  by  this  act,  to  the  master  or  other 
person  having  the  charge  or  command  of  such  vessel  or  boat ;  and  if  such  master 
or  other  person  having  the  charge  or  command  of  such  vessel  or  boat,  shall 
falsely,  wilfully,  and  corruptly  swear  or  affirm,  then  such  person  so  offending 
shall  be  deemed  and  adjudged  to  be  guilty  of  wilful  and  corrupt  perjury,  and  on 
being  convicted  thereof,  shall  be  punished  accordingly. 

An  Act  for  the  belter  protection  of  the  Morris  Canal,  its  works  and  appendages.     Passed 
March  10,  1832.     (R.  S.  592.) 

27.  If  any  person  or  persons  shall,  in  any  manner,  wilfully  or  maliciously  de- 
stroy, injure,  or  obstruct  the  Morris  Canal,  or  any  of  its  parts,  or  any  of  the  works 
therewith  connected,  or  thereunto  appertaining,  or  shall  wilfully  or  maliciously 
injure,  or  obstruct  the  passage  of  any  boat  therein,  or  navigating  the  same;  or  if 
any  person  or  persons  shall,  against  the  will  or  consent  of  the  person  who  may  be 
by  the  said  company  appointed  to  have  charge  of,  or  to  attend  any  lock  or 
inclined  plane  on  the  said  canal,  open  any  gate  of  such  lock  or  plane,  or  shall 
work  or  attempt  to  work  such  plane,  or  to  pass  a  boat,  raft,  or  other  floating 
thing  through  or  over  such  lock  or  plane ;  or  if  any  person  shall  wilfully  or 
maliciously  let  off  or  discharge  water  from  the  said  canal,  through  or  by  any 
waste-wear,  or  waste-gate,  or  otherwise,  or  shall  shut  down  or  close,  either  in 
part  or  in  whole,  any  feed-gate,  or  water-wear,  or  water-gate,  which  may  have 
been  opened  to  feed  the  said  canal,  or  any  part  thereof,  or  to  discharge  water 
for  the  safety  thereof,  the  person  or  persons  so  offending  shall  forfeit  and  pay  to 
the  said  company  the  sum  of  twenty-five  dollars,  to  be  recovered  by,  and  in  the 
name  of  the  President  and  Directors  of  the  Morris  Canal  and  Banking  Company, 
in  any  court  having  competent  jurisdiction  :  Provided,  that  nothing  herein  con- 
tained shall  be  taken  or  construed  to  prevent  the  said  company  from  proceeding, 
if  they  shall  elect  so  to  do,  under  and  pursuant  to  the  provisions  of  the  thirteenth 
section  of  the  act  entitled,  "An  act  to  incorporate  a  company  to  form  an  artificial 
navigation  between  the  Passaic  and  Delaware  rivers,"  against  the  person  or 
persons  so  offending,  as  in  the  said  act  is  specified,  *and  saving  to  the  said  r*/«oc 
companythe  right  also  to  prosecute  a  civil  suit,  as  it  is  given  to  them  by  L 

the  said  act;  but  there  shall,  nevertheless,  be  no  more  than  one  penalty  imposed 
upou  any  person  or  persons,  in  virtue  of  this  act  and  the  last  mentioned  act,  for 
the  same  offence. 

An  Act  to  prevent  the  taking  of  unlawful  toll  or  fare  on  canals  and  railroads.     Passed 
March  12,  1839.     (R.  S.  601.) 

Whereas  complaints  have  arisen,  that  some  of  the  incorporated  companies  of 
this  state  have  taken  a  greater  amount  of  fare  or  toll  than  is  allowed  by  law, 
and  also  of  the  unequal,  fluctuating,  and  unlawful  rates  of  toll  or  passage 
money,  upon  the  several  canals  or  railroads  of  this  state — therefore, 

28.  Any  incorporated  compauy  or  companies  in  this  state,  which  is,  are,  or 
shall  be  authorized  by  law  to  take  toll,  or  to  charge  for  the  transportation  of 
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passengers,  goods,  wares,  or  merchandise,  which  shall  directly  or  indirectly, 
through  or  by  any  agent,  director,  or  other  officer  whatsoever,  take  or  demand 
of  any  passenger  or  person,  under  any  pretence  whatever,  more  than  the  charge, 
toll,  rates,  or  fare  allowed  by  law,  shall  forfeit  and  pay  the  sum  of  one  hundred 
dollars  for  each  and  every  such  offence,  to  be  prosecuted  for  and  recovered  with 
costs,  before  any  justice  of  the  peace  in  any  county  of  this  state,  through  which 
the  said  road  or  canal  may  pass,  in  the  name  and  for  the  use  of  the  person  or 
persons  prosecuting  for  the  same. 

An  Act  fixing  the  transit  duty  on  low  priced  articles  on  railroads.     Approved  March  9, 

1859.      (Pam.  253.) 

29.  The  transit  duty  on  lime,  wood,  stone,  ashes,  manure,  lumber,  coal,  iron 
ore,  and  similar  low  priced  articles,  shall  be  two  cents  per  gross  ton,  in  lieu  of 
the  transit  duty  now  required  by  law,  to  be  paid  on  similar  property  carried 
over  any  railroad  in  this  state  :  Provided,  that  this  shall  not  be  construed  to 
impose  any  such  duty  where  none  is  now  required,  or  increase  any  such  duty 
where  it  is  now  less  than  two  cents. 

An  Act  relative  to  freight  on  railroads  in  this  state.     Approved  March  18,  1858. 

(Pam.  -101.) 

30.  Sec.  1.  It  shall  be  lawful  for  any  railroad  and  transportation  company, 
chartered  by  this  state,  to  sell  at  public  auction  all  articles  of  freight  or  bag- 
gage, transported  by  such  company  to  any  station  on  their  respective  roads, 
which  may  have  remained  at  such  station  for  six  months  or  over,  and  not  called 
for  by  owner  or  owners,  or  consignee  or  consignees,  or  when  the  owner  or  con- 
signees cannot  be  found,  or  is  unknown  ;  and  may  in  like  manner  sell  all  articles 
of  a  perishable  nature  in  two  days,  if  such  articles  would  depreciate  in  value  by 
being  longer  kept :  Provided,  that  before  such  sale  shall  be  made,  public  notice 
shall  be  given  by  six  insertions  in  the  newspapers  and  by  notices  set  up  in  at 
least  three  of  the  most  public  places  in  the  neighborhood,  where  the  sale  is  to 
take  place,  naming  the  articles  to  be  sold,  the  time  and  place  of  sale,  in  at  least 
five  of  the  most  public  places,  at  least  five  days  before  the  time  of  sale ;  and  in 
case  of  sale  of  perishable  articles,  such  notice  shall  be  at  least  one  full  day. 

31.  Sec.  2.  The  proceeds  of  said  sale  shall  go  first  to  defray  the  costs  and 
expenses  of  said  sale,  and  then  to  the  account  of  freight  and  charges  of  the 
railroad  company  on  said  freight  and  baggage,  and  the  balance,  if  there  be  any, 
shall  be  paid  over  to  the  legal  owner  or  owners. 

32.  Sec.  3.  When  any  freight  may  have  been  carried  over  any  railroad,  and 
delivered  by  the  company  at  any  point  specified  by  the  shippers,  other  than  the 
depot  of  the  company,  the  said  company  shall  not  be  responsible  for  the  safety 
and  security  thereof. 

An  Act  iu  relation  to  unclaimed  express  freight  in  this  state.     Approved  March  22,  I860. 

(Pam.  t309.) 

33.  Sec.  1.  It  shall  be  lawful  for  any  express  company  chartered  by  this  state, 
to  sell  at  public  auction  any  unclaimed  freight,  articles  or  goods  not  perishable, 
which  may  have  been  in  their  possession  for  six  months  or  over,  and  when  the 
owner  or  owners,  consignee  or  consignees,  are  unknown,  cannot  be  found,  or  refuse 
to  receive  such  freight,  articles  or  goods  ;  and  may  in  like  manner  sell  all  articles 
of  a  perishable  nature  in  five  days,  if  such  articles  would  depreciate  in  value  by 
being  longer  kept :  Provided,  that  before  such  sale  shall  be  made,  public  notice 
shall  be  given  by  six  insertions  in  the  newspapers,  and  by  notices  set  up  in  at 
least  three  of  the  most  public  places  of  the  neighborhood  at  which  such  freight, 
articles  or  goods  were  directed  to  be  left,  and  where  the  sale  is  to  take  place, 
naming  the  articles  to  be  sold,  the  name  of  the  person  to  whom  directed,  if 
known,  and  the  time  and  place  of  sale,  at  least  five  days  before  the  time  of  sale  ; 
and  in  case  of  sale  of  perishable  articles,  such  notice  shall  be  sufficient,  if  so  set 
up  at  least  three  full  days,  and  also  advertise  one  insertion  in  a  newspaper  printed 
in  the  immediate  neighborhood. 
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34.  Sec.  2.  Every  sale  made,  as  provided  in  the  foregoing  section,  shall  he 
made  in  some  public  place,  between  the  hours  of  ten  o'clock  in  the  forenoon  and 
four  o'clock  in  the  afternoon,  and  if  the  residence  of  the  person  to  whom  the 
article  is  directed  be  known,  the  company  shall  serve  a  copy  of  the  notice  of 
sale  on  such  person  before  the  sale ;  and  it  shall  be  the  duty  of  every  express 
company  making  a  sale,  as  aforesaid,  to  keep  a  book  in  which  shall  be  recorded 
a  list  of  all  articles  sold  by  them,  the  price  for  which,  and  the  name  of  the  per- 
son to  whom  each  article  is  sold,  and  the  expenses  of  advertisement  and  sale,  the 
name  of  the  person  or  firm  to  whom  it  was  directed,  and  the  name  of  the  owner 
and  person  by  whom  it  was  delivered  to  said  company,  if  known,  and  shall  once 
in  each  year  file  a  true  transcript  from  said  books  in  the  office  of  the  clerk  of  the 
county  where  such  property  is  sold. 

35.  Sec.  3.  The  proceeds  of  said  sale  shall  go  first  to  defray  the  costs  and 
expenses  of  said  sale,  and  then  to  the  account  of  freight  and  charges  of  the 
express  company  on  said  freight,  articles  or  goods,  and  the  balance,  if  there  be 
any,  shall  be  paid  over  to  the  legal  owner  or  owners  ;  and  if  no  person  or  per- 
sons shall,  within  one  year  after  the  sale,  claim  the  net  proceeds  thereof,  then 
said  company  shall  pay  the  same  over  to  the  overseer  of  the  poor  of  the  city, 
township  or  borough  where  such  sale  is  made. 

An  Act  concerning  the  sale  of  railroads,  canals,  turnpikes,  and  plank  roads.     Approved 
March  5,  1858.     (Pam.  215.) 

36.  Sec.  1.  Whenever  any  railroad,  canal,  turnpike,  or  plank  road  in  this 
state,  of  any  corporation  created  by  or  under  any  law  or  laws  of  this  state,  shall 
be  sold  and  conveyed,  under  or  by  virtue  of  any  decree  or  decrees  of  the  court 
of  chancery  of  this  state,  or  of  the  circuit  court  of  the  United  States  in  and  for 
the  district  of  New  Jersey,  sitting  in  equity,  and  an  execution  or  executions 
issued  thereon,  to  satisfy  any  mortgage  debt  or  debts,  judgment  or  judgments, 
or  other  incumbrance  or  incumbrances  thereon,  such  sale  and  conveyance,  duly 
made  and  executed,  shall  vest  in  the  purchaser  or  purchasers  thereof  all  the 
right,  title,  interest,  property,  possession,  claim,  and  demand,  in  law  and  equity, 
of  the  parties  to  the  suit  or  suits,  action  or  actions,  in  which  such  decree  or  de- 
crees was  or  were  made,  of,  in,  and  to  the  said  railroad,  canal,  turnpike,  or  plank 
road,  with  its  appurtenances  ;  and  also,  of,  in,  and  to  the  corporate  rights,  liber- 
ties, privileges,  and  franchises  of  the  said  corporation,  but  subject  to  all  the 
conditions,  limitations,  restrictions,  and  penalties  of  the  said  corporation  of  and 
concerning  the  same  ;  and  such  purchaser  or  purchasers,  and  his  or  their  asso- 
ciates, not  less  than  fifteen  in  number,  shall  thereupon  become  a  new  body  politic 
and  corporate,  in  fact  and  in  law,  by  the  name  of  the  aforesaid  corporation,  and 
shall  be  deemed  and  considered  the  stockholders  of  the  capital  stock  of  such 
new  body  politic  and  corporate,  in  the  ratio  and  according  to  the  amount  of  the 
purchase  money  by  them  respectively  contributed  ;  and  shall  be  entitled  to  all 
the  rights,  liberties,  privileges,  and  franchises,  and  be  subject  to  all  conditions, 
limitations,  restrictions,  and  penalties  of  and  concerning  the  said  railroad,  canal, 
turnpike,  or  plank  road,  so  sold  and  conveyed,  which  were  contained  in  the  act 
or  acts  creating,  or  under  which  the  aforesaid  corporation  was  created,  and  the 
supplements  thereto,  so  far  as  the  same  was  or  were  in  force  and  unrepealed  at 
the  time  of  such  sale  and  conveyance  ;  and  it  shall  and  may  be  lawful  for  the 
said  new  body  politic  and  corporate,  at  any  time  within  one  year  after  such  sale 
and  conveyance,  to  organize  themselves  as  a  corporation  by  the  aforesaid  name, 
by  electing  a  board  of  directors,  and  the  election  or  appointment  of  a  president 
and  such  other  officers  as  shall  or  may  be  authorized  or  required  by  the  aforesaid 
act  or  acts  and  supplements  thereto,  and  to  make  and  issue  certificates  of  the 
capital  stock  of  such  new  corporation  to  the  said  purchaser  or  purchasers  and 
their  associates,  to  the  amount  of  their  respective  interests  therein  ;  and  it  shall 
be  the  duty  of  such  new  corporation,  within  one  calendar  month  after  its  said 
organization,  to  make  a  certificate  thereof,  under  its  common  seal,  attested  by 
the  signature  of  its  president,  specifying  the  date  of  such  organization,  and  the 
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names  of  its  president  and  directors,  and  transmit  the  said  certificate  to  the 
secretary  of  state,  at  Trenton,  to  be  filed  in  his  office,  and  there  remain  of 
record :  Provided,  that  no  such  sale  and  conveyance,  and  organization  of  such 
new  corporation  shall,  in  any  wise,  affect  or  impair  any  right  or  rights,  in  law  or 
equity,  of  any  person  or  persons,  body  politic  or  corporate,  not  a  party  or  par- 
ties to  the  suit  or  suits,  action  or  actions,  in  which  the  aforesaid  decree  or  decrees 
was  or  were  made,  nor  of  the  said  party  or  parties,  except  so  far  forth  as  deter- 
mined by  said  decree  or  decrees  :  And  Provided  also,  that  when  any  trustee  or 
trustees  shall  be  made  a  party  or  parties  to  such  suit  or  suits,  action  or  actions, 
and  their  cestui  que  trusts,  for  any  reason  or  reasons  satisfactory  to  the  court  in 
which  such  suit  or  suits,  action  or  actions,  may  be,  shall  not  be  made  a  party  or 
parties  thereto,  the  rights  and  interests  of  such  cestui  que  trusts  shall  be  concluded 
by  such  decree  or  decrees. 

An  Act  to  authorize  the  treasurer  of  this  state  to  submit  to  the  supreme  court  all  questions, 
as  to  arrearages,  due  or  to  become  due  to  the  state,  from  incorporated  companies,  for 
taxes  and  transit  duties.     Approved  March  15,  18(31. 

Whereas,  differences  of  opinion  have  arisen,  and  are  liable  to  arise  hereafter, 
between  the  treasurer  of  this  state  and  the  several  railroad,  canal,  and  other 
companies  or  incorporations,  in  respect  to  the  annual  amounts  due  and  to 
grow  due  from  said  companies  or  incorporations  to  the  state,  for  taxes  and 
transit  duties  under  their  respective  charters  and  the  supplements  thereto — 
therefore, 

37.  Sec.  1.  In  all  cases  where  any  railroad,  canal  or  other  company  or 
incorporation,  existing  under  the  laws  of  this  state,  shall  neglect  or  refuse  upon 
notice  to  pay  to  the  treasurer  the  full  amount  he  shall  believe  to  be  due  to  the 
state,  for  taxes  or  transit  duties,  from  said  company  or  incorporation,  and  the 
said  company  or  incorporation  shall  be  willing  to  submit  the  question  upon  a 
case  mutually  to  be  agreed  upon  by  and  between  said  company  or  incorporation 
and  the  said  treasurer,  aided  by  the  attorney-general,  to  the  supreme  court,  the 
said  treasurer  is  hereby  authorized  and  required  to  agree  upon  the  facts  in  writing, 
to  be  signed  by  him  and  the  president  or  other  presiding  officer  or  officers  of  said 
company  or  incorporation,  and  submit  the  same  to  the  judgment  of  the  supreme 
court ;  and  the  said  treasurer  is  authorized  and  required  to  receive  from  the 
company  or  incorporation  such  amount  (if  anything)  as  may  be  found  due  by 
the  judgment  of  said  court,  and  to  give  a  full  acquittance  and  discharge  therefor 
and  from  all  further  demand  for  such  tax  and  transit  duties  as  may  be  in  contro- 
versy;  and  the  said  judgment,  when  entered  against  said  company  or  incorpora- 
tion, shall  have  the  same  force  and  effect  as  other  judgments,  and  may  be  collected 
by  execution  as  in  other  cases :  Provided  always,  that  either  party  shall  be  at 
liberty  to  treat  such  cases  stated  as  a  special  verdict,  and  bring  a  writ  of  error 
to  the  judgment  of  said  court. 


NOTES. 

Objections  to  the  proceedings,  in  the  appointment  of  commissioners,  must  be  brought 
before  the  court,  by  way  of  certiorari.  If  trial  before  a  jury  is  to  be  awarded,  for  good 
cause  shown,  the  court  will  set  aside  the  report  of  the  commissioners,  if  the  facts  before  the 
court  furnisli  strong  reasons  to  apprehend  that  justice  has  not  been  done.     2  Green  162. 

The  power  to  construct  a  bridge  over  a  stream,  or  to  cross  a  public  road,  will  be  inferred, 
if  to  do  so  wns  necessary  to  complete  the  canal  or  railway.  Sax.  809.  Starr  v.  Camden 
and  Atlantic  Railroad.     4  Zab. 

An  entry  on  private  property,  for  the  mere  purpose  of  locating  a  road,  is  not  taking  it; 
but  where  the  divesture  of  the  owner's  right  was  claimed,  prior  to  the  adoption  of  the  pre- 
sent constitution  of  N.  J.,  held,  that  compensation  must  be  made,  and  that  the  payment 
must  be  simultaneous  with  the  disseizin  of  the  owner.     Bald.  C.  C.  R.  203. 

The  Morris  Canal  Company  held  liable  to  an  immediate  action  of  trespass,  for  entering 
upon  the  land  and  making  their  canal.  6  Hal.  237.  Held,  also,  that  having  constructed 
their  canal,  they  were  not  liable  to  be  dispossessed  by  an  ejectment,  although  they  had  not 
paid  the  owner  compensation.     4  Zab. 
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The  said  company  held  to  have  a  right  to  take  materials,  without  first  obtaining  an  ap- 
praisement, being  liable  to  make  amends.     (1  Hal.  292. 

An  award  of  commissioners,  assessing  damages  for  running,  making,  and  maintaining 
fences,  without  showing  that  the  lands  were  improved  lands,  held  illegal  and  void,  and  set 
aside  on  certiorari.     2  Harr.  25.     Case  of  Suydam. 

On  application  for  appointment  of  commissioners,  held  necessary,  that  the  landholder 
should  be  distinctly  apprized  of  the  location  and  quantity  of  land  to  be  valued,  and  that  the 
application  should  be  in  writing.     1  Zab.  189. 

The  grant  by  the  state  of  the  power  to  take  lands  for  a  railway,  against  the  will  of  the 
owner,  will  be  strictly  construed.     1  Zab.  442. 

An  engineer,  in  charge  of  a  locomotive  engine,  held  not  to  be  liable  for  an  accidental 
injury  to  a  cow  suffered  to  go  at  large.  The  owner  of  cattle  is  bound  to  keep  them  on  his 
own  property,  and  has  no  remedy  for  an  injury  to  them  not  committed  wilfully.    2  Zab.  185. 

Railroads,  canals,  turnpikes,  &c,  have  no  power  to  take  toll  by  implication,  but  only  by 
express  grant  in  their  charters,  and  the  right  granted  will  not  be  extended  by  implication; 
courts  uniformly  construe  such  charters  most  favorably  to  the  public,  and  against,  the  com- 
pany.    2  Zab.  623. 

A  canal  company  held  liable  for  throwing  back  water  on  the  land,  although  they  had 
purchased  of  the  proprietor  the  land  occupied  by  the  canal.     2  Zab.  243. 

The  company  may  institute  proceedings  to  value  and  acquire  title  to  land  occupied,  at 
any  length  of  time  after  it  was  occupied.  Commissioners  have  no  authority  to  swear  wit- 
nesses, but  they  may  act  upon  information  obtained  from  inquiry  and  examination.  3  Zab. 
227.     Costar  v.  New  Jersey  Railroad.     4  Zab.     3  Zab.  219. 

Held  that  the  company  were  liable  in  trespass  to  the  owner  of  the  soil  over  which  a  public 
road  was  laid,  the  charter  not  giving,  in  express  terms,  power  to  take  such  lands  without 
compensation.     4  Zab.     Starr  v.  Camden  and  Atlantic  Railroad. 

A  person  injured  by  collision  with  a  locomotive  in  crossing  a  railroad,  held  not  entitled 
to  compensation,  if  he  was  himself  in  fault.     Cent.  R.  R.  v.  Moore.     4  Zab. 

The  conductor  of  a  railroad  car  has  a  right  to  put  a  passenger  out,  using  no  unnecessary 
violence,  if  he  will  not  pay  the  fare,  in  a  case  where  the  passenger  took  a  through  ticket, 
but  got  out  at  an  intermediate  place.  Held  that  he  thus  forfeited  his  place,  and  had  no 
right  to  proceed  on  the  same  ticket,  in  a  subsequent  train,  if  contrary  to  the  regulations  of 
the  company.     4  Zab.  435.     2  Dutch.  224. 

A  railroad  company  is  not  justified  in  building  a  depot  upon  a  public  highway,  or  so  near 
to  it  as  to  obstruct  the  public  travel.     1  Dutch.  437. 

If  a  person  injured  could  by  the  exercise  of  ordinary  skill  and  care  have  avoided  the 
injury,  he  cannot  recover  damages.     1  Dutch.  55G. 

See  Taxes  and  notes. 
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Act  not  to  extend  to  certain  churches,  9 

Charters  granted  by  Great  Britain 

confirmed,  10 

Dutch  Reformed  Churches,  how  incor- 
porated, 11-22 
German  Reformed,  incorporated,  23 
Jews,  8a 
Lutheran  Churches,  how  incorporated,  37 
Property  that  corporations  may  hold,  35 
Protestant  Episcopal  Churches,  how 

incorporated,  24-31 
wardens  not  required  to  take  oaths,  36 


Trustees,  how  first  elected  and  incor- 
porated, 

to  take  and  certify  a  name, 

powers  and  privileges, 

how  displaced  or  vacancy  supplied, 

to  elect  a  president,  and  his  duties, 

members  to  have  access  to  books 

and  papers, 

death,  &c,  of  president,  what  to 

be  done, 

acts  of  majority  to  be  valid, 

to  take  certain  oaths, 


34 


[See  Marriages.      Vice  and  Immorality.] 


An  Act  to  incorporate  trustees  of  religious  societies. 

1846.     (R.  S.  153.) 


Revision — Approved  April  17, 


1.  Every  religious  society  or  congregation  of  christians,  entitled  to  protection 
in  the  free  exercise  of  their  religion  by  the  constitution  and  laws  of  this  state,  are 
hereby  authorized  to  assemble  at  their  usual  place  of  meeting  for  public  worship, 
at  any  time  by  them  to  be  agreed  upon,  giving  at  least  ten  days'  notice  of  the 
time  and  purpose  of  assembling,  by  an  advertisement  set  up  in  open  view  at  or 
near  such  place  of  meeting,  and,  when  so  assembled,  may,  by  plurality  of  voices 

46 
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of  such  of  the  said  society  or  congregation  as  are  present,  elect  any  number,  not 
exceeding  seven,  of  the  said  society  or  congregation  to  be  trustees  of  the  same; 
which  said  trustees  and  their  successors  in  office,  are  hereby  constituted  a  body 
politic  and  corporate  in  law,  by  whatever  name  they  shall  assume,  agreeably  to 
the  directions  of  this  act. 

2.  The  said  trustees,  when  they  take  upon  themselves  a  name,  shall  certify  such 
name  under  their  hands  and  seals,  and  transmit  such  certificate  to  the  clerk  of  the 
court  of  common  pleas  of  the  county,  whose  duty  it  shall  be  instantly  to  record 
the  same,  for  which  he  shall  be  entitled  to  receive  one  dollar;  and  thereupon  the 
said  trustees  shall  be  known  and  distinguished  in  law  by  the  name  of  incorpora- 
tion so  taken,  certified  and  recorded. 

3.  The  said  trustees  and  their  successors  shall,  by  such  name  of  incorporation, 
be  able  and  capable  to  acquire,  purchase,  receive,  have  and  hold  any  lauds,  tene- 
ments, hereditaments,  legacies,  donations,  moneys,  goods  and  chattels,  in  trust  for 
the  use  of  the  said  society  or  congregation,  to  an  amount  in  value  not  exceeding 
two  thousand  dollars  a  year,  and  the  same  or  any  part  thereof  to  sell,  grant, 
assign,  demise,  alien  and  dispose  of;  to  sue  or  be  sued,  implead  or  be  impleaded, 
in  any  court  of  law  or  equity;  to  make  and  use  a  commou  seal,  and  the  same  to 
alter  and  renew  at  their  pleasure. 

4.  For  perpetuating  a  line  of  succession  in  the  trustees  of  every  religious 
society  or  congregation,  it  shall  and  may  be  lawful  for  the  members  of  the  said 
society  or  congregation  to  assemble  at  any  time  they  may  think  proper,  giving 
notice  thereof  as  hereinbefore  is  directed  for  the  election  of  the  first  trustees,  or 
for  the  election  of  any  other  trustee  or  trustees,  in  the  stead  of  those  or  any  of 
those  before  elected,  in  case  they  see  cause  for  the  removal  of  any  of  the  said 
trustees :  Provided  such  removal  shall  not  be  in  less  than  one  year  after  his  or 
their  election  into  office;  and  also  to  fill  up  the  vacancy  which  may  be  occasioned 
by  the  death  or  resignation  of  any  trustee,  or  his  moving  out  of  the  limits  of  the 
said  society  or  congregation. 

5.  Such  corporation  may  elect,  annually,  or  oftener  if  necessary  or  expedient, 
one  of  their  own  members  to  be  their  president,  who  shall  keep  the  minutes,  and 
enter  the  orders,  acts  and  proceedings  of  the  corporation,  in  a  book  to  be  kept 
for  that  purpose ;  who  shall  have  the  custody  of  the  common  seal,  and  the  papers, 
deeds,  writings,  documents  and  books  of  or  relating  to  the  said  corporation  ;  and 
♦  fiS^l  *wno  *s  nereby  empowered  to  convene  the  said  corporation,  as  occasion 

-■  may  require;  and  in  case  of  his  absence,  sickness,  death,  resignation,  re- 
fusal to  act,  or  moving  out  of  the  limits  of  the  said  religious  society  or  congre- 
gation, then  the  said  office  of  president  shall  devolve  on  the  senior  trustee,  for 
the  time  being,  who  shall  occupy  the  same  until  the  return  or  recovery  of  the 
president,  or  the  election  of  another. 

6.  Upon  application  to  the  president,  any  member  of  the  said  religious  society 
or  congregation  shall  have  free  access  to  all  the  papers,  deeds,  writings,  minutes, 
documents  and  books  of  or  belonging  to  the  said  corporation. 

7.  Upon  the  death,  resignation,  removal,  or  expiration  of  the  office  of  presi- 
dent, or  election  of  a  new  one,  the  common  seal,  and  all  the  minutes,  papers, 
deeds,  writings,  documents  and  books  of  or  belonging  to  such  corporation,  shall 
be  delivered  to  the  successor  in  office,  on  the  oath  of  the  preceding  president,  or 
in  case  of  his  death,  on  the  oath  of  his  executors  or  administrators,  under  such 
pecuniary  penalty  as  the  said  corporation  shall  have  previously  fixed  and  ordained, 
to  be  recovered,  with  costs,  by  action  of  debt,  in  the  name  and  for  the  use  of  the 
said  corporation. 

8.  The  proceedings,  orders  and  acts  of  a  majority  of  all  the  members  of  the 
said  corporation,  but  not  of  a  less  number,  shall  be  valid  and  effectual  in  law. 

8a.  By  a  supplement  of  1860  (Pam.  51)  the  above  sections  are  extended  to 
Jews. 

9.  Provided  always,  that  nothing  hereinbefore  contained  shall  be  construed 
to  extend  to  or  affect  the  Reformed  Dutch  churches  in  this  state. 

10.  Whereas,  some  religious  societies  have  held  property  under  charters  of 


RELIGIOUS   SOCIETIES.  723 

incorporation  granted  by  the  government  of  Great  Britain,  previous  to  the  revo- 
lution, and  doubts  may  arise  whether  such  estate,  so  held,  will  descend  and  vest 
in  the  corporation  created  under  the  laws  of  this  state — therefore,  be  itenar/nj, 
that  all  the  estate,  real  and  personal,  held  in  fee  or  otherwise,  in  consequence  of 
any  charter  granted  as  aforesaid,  shall  be  vested  in  and  held  by  the  corporation 
that  may  have  been  created  in  the  place  thereof,  in  consequence  of  the  act  passed 
the  sixth  day  of  March,  in  the  year  of  our  Lord  seventeen  hundred  and  eighty- 
six,  or  the  supplement  thereto,  passed  the  twenty-fifth  day  of  November,  in  the 
year  seventeen  hundred  and  eighty-nine,  although  no  transfer  of  such  property 
shall  have  been  made  by  the  trustees  incorporated  by  such  charter,  to  the  trus- 
tees of  the  corporation  created  under  the  said  laws,  any  thing  in  such  charter  or 
in  any  law  to  the  contrary  notwithstanding. 

11.  Whereas,  it  is  represented,  that  according  to  the  constitution,  usages  and 
customs  of  the  Reformed  Dutch  churches,  the  ministers,  elders,  and  deacons 
thereof,  for  the  time  being,  have  the  management  of  the  temporalities  of  the  said 
churches;  that  several  charters  have  been  heretofore  granted  to  incorporate  such 
ministers,  elders  and  deacons  for  the  purposes  aforesaid;  that  some  of  the  said 
churches  have  been  incorporated  together  by  charter,  holding  lands  and  tene- 
ments in  common,  which  have  since  separated  and  divided  by  common  consent 
and  now  desire  to  hold  each  its  share  or  part  in  severalty;  and  that  the  said 
churches  cannot  avail  themselves  of  the  preceding  sections  of  this  act,  because 
they  prescribe  a  mode  of  electing  trustees,  repugnant  to  the  constitution,  usages 
and  customs  of  the  said  churches;  and  whereas  the  legislature  is  willing  to  grant 
relief  in  the  premises,  and  to  communicate  equal  privileges  to  every  denomina- 
tion of  christians — be  it  therefore  enacted,  that  the  minister  or  ministers,  elders 
and  deacons,  for  the  time  being,  or  if  there  be  no  minister  or  ministers,  the  elders 
and  deacons,  for  the  time  being,  of  every  Reformed  Dutch  congregation,  shall  be 
trustees  of  the  same,  and  a  body  politic  and  corporate  in  law,  by  such  name  as 
the  said  trustees  shall  assume,  in  manner  hereinafter  directed. 

12.  The  said  trustees,  when  they  take  upon  themselves  a  name,  shall  certify 
such  name  under  their  hands  and  seals,  and  transmit  such  certificate  to  the  clerk 
of  the  court  of  common  pleas  of  the  county,  whose  duty  it  shall  be  instantly  to 
record  the  same,  for  which  he  shall  be  entitled  to  receive  one  dollar;  and  there- 
upon the  said  trustees  shall  be  known  and  distinguished  in  law  by  the  name  of 
incorporation  so  taken,  certified  and  recorded. 

13.  The  said  trustees  of  such  Reformed  Dutch  congregation  shall,  by  such 
name,  be  able  and  capable  to  acquire,  purchase,  receive,  have  and  hold  any  lands 
♦tenements,  hereditaments,  legacies,  donations,  moneys,  goods  and  chat-  r-*™© 
tels,  in  trust  for  the  use  of  the  said  congregation,  to  any  amount  in  value  L 

not  exceeding  two  thousand  dollars  a  year,  and  the  same  or  any  part  thereof  to 
sell,  grant,  assign,  demise,  alien  or  dispose  of;  to  sue  or  be  sued,  implead  or  be 
impleaded,  in  any  court  of  law  or  equity ;  to  make  and  use  a  common  seal,  and 
the  same  to  alter  and  renew  at  their  pleasure.  But  no  deed  or  instrument  of 
conveyance  for  any  lands,  tenements,  hereditaments  or  real  estate,  shall  be  good 
and  effectual  in  law,  unless  it  be  sealed  with  the  common  seal,  and  signed  by  a 
majority  of  the  members  of  the  said  corporation. 

14.  And  whereas,  some  of  the  said  Reformed  Dutch  congregations,  which 
have  heretofore  been  incorporated  by  charter  or  otherwise,  may  see  cause  to 
renounce  or  forego  such  instrument  or  act  of  incorporation,  and  avail  themselves 
of  this  law — be  it  therefore  enacted,  that  it  shall  be  lawful  for  the  trustees  of 
any  Reformed  Dutch  congregation,  by  whatever  name  incorporated,  to  renounce 
or  forego  such  charter  or  act  of  incorporation  and  name,  by  writing  under  their 
hands  and  seals,  and  recorded  as  aforesaid,  upon  condition,  that  the  minister, 
elders  and  deacons,  or  elders  and  deacons,  as  the  case  may  require,  of  such  con- 
gregation, shall  incorporate  themselves  pursuant  to  the  directions  of  this  act ; 
and  that  upon  such  incorporation  and  recording  of  the  said  writing,  their  for- 
mer incorporation  and  body  politic  shall  cease  and  be  dissolved,  and  all  the 
estate,  real  and  personal,  held  by  virtue  of  the  same,  shall  pass  to  and  be  vested 
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in  the  body  politic  and  corporate  formed  agreeably  to  this  act,  who  shall  be 
deemed  to  be  the  legal  successors  in  office  to  the  former  body  politic  and  cor- 
porate, and  liable  to  their  debts. 

15.  Where  two  or  more  of  the  said  Reformed  Dutch  congregations,  which 
have  been  united  in  one  body  politic,  shall  be  disunited  by  renouncing  or  fore- 
going their  former  incorporation,  and  shall,  each  or  any  of  them,  become  incor- 
porated under  this  act,  then  such  lands,  tenements,  hereditaments,  moneys,  goods 
and  chattels,  as  of  right  belong  to  each  of  the  said  congregations,  separately 
considered,  shall  be  and  remain  in  the  peaceable  and  quiet  possession  of  the 
body  politic  and  corporate  of  that  particular  church,  to  which  such  real  and  per- 
sonal estate  doth  of  right  belong;  and  all  real  and  personal  property  acquired 
by  such  congregations,  during  their  union  as  a  body  politic,  shall  be  divided 
between  such  congregations,  in  such  manner  as  shall  be  agreed  upon  by  the  trus- 
tees of  the  said  corporation. 

16.  If  the  trustees  of  any  two  or  more  of  the  said  Reformed  Dutch  congrega- 
tions, by  whatever  name  known  and  distinguished  in  their  respective  charters  or 
acts  of  incorporation,  shall  see  cause  to  renounce  or  forego  their  separate  cor- 
porations, and  be  formed  into  one  joint  corporation  and  budy  politic,  it  shall  and 
may  be  lawful  for  such  trustees,  by  mutual  consent,  to  renounce  or  forego  their 
separate  charters  or  acts  of  incorporation,  by  writing  under  their  hands  and 
seals,  which  shall  signify  also  their  intention  to  become  one  joint  corporation 
and  body  politic,  and  shall  be  recorded  as  aforesaid,  upon  condition  that  the  said 
trustees  shall  form  themselves  into  one  corporation,  agreeably  to  the  directions 
of  this  act ;  and  that  upon  recording  the  said  writing,  and  after  such  joint  incor- 
poration under  this  act,  their  former  separate  corporations  and  bodies  politic 
shall  cease  and  be  dissolved,  and  all  the  estate,  real  and  personal,  held  by  them 
separately,  shall  pass  to  and  be  vested  in  the  trustees  of  such  joint  corporation 
and  body  politic,  who  shall  be  deemed  to  be  the  legal  successors  in  office  of  the 
former  separate  bodies  politic,  and  liable  to  their  debts. 

IT.  For  perpetuating  a  line  of  succession  in  the  trustees  of  every  Reformed 
Dutch  congregation,  the  minister  or  ministers,  elders  and  deacons  of  such  con- 
gregation, as  shall  take  and  record  a  name  as  aforesaid,  shall  be  the  first  trustees 
of  the  same,  and  shall  continue  in  office  until  others  shall  be  duly  elected,  ap- 
pointed or  called,  according  to  the  manner,  usages  and  customs  of  the  Reformed 
Dutch  church;  and  every  minister,  elder  or  deacon,  so  constituted  a  trustee,  shall 
continue  in  office  until  another  person  shall,  in  like  manner,  be  elected,  ap- 
pointed or  called  in  his  stead,  and  so  on  as  often  as  occasion  may  require;  and 
if  any  dispute  shall  arise  respecting  the  validity  of  the  election,  appointment, 
or  call  of  the  said  trustees,  the  same  shall  be  referred,  for  final  decision,  to  the 
-,  superior  church  judicature,  *to  which  such  congregation  is  subordinate, 
J  according  to  the  customs  and  constitution  of  the  said  Reformed  Dutch 
church. 

18.  The  person,  who  is,  according  to  the  usage  and  custom  of  the  Reformed 
Dutch  church,  ordinarily  to  preside  at  the  meeting  of  the  minister,  elders  and 
deacons  of  the  said  congregation,  shall  be  president  of  the  said  corporation, 
who  is  hereby  empowered  to  convene  the  said  corporation  as  occasion  may  re- 
quire, and,  at  the  request  of  any  two  or  more  of  the  members,  it  is  hereby  made 
his  duty  to  convene  the  same,  in  such  manner,  and  under  such  regulations,  as 
the  said  corporation  shall  from  time  to  time  direct. 

19.  The  said  corporation  may,  from  time  to  time,  appoint  some  fit  person  be- 
longing to  the  said  congregation,  who  shall  have  the  custody  of  the  common 
seal,  and  the  papers,  deeds,  writings,  documents  and  books,  of  or  relating  to  the 
said  corporation,  who  shall  keep  the  minutes,  and  enter  the  orders,  acts  and  pro- 
ceedings of  the  corporation,  in  a  book  to  be  kept  for  the  purpose,  and  who  shall 
deliver  the  said  seal,  minutes,  papers,  deeds,  writings,  documents  and  books, 
when  demanded,  to  the  said  corporation,  under  such  pecuniary  penalty  as  they 
shall  have  previously  fixed  and  ordained. 

20.  Every  person  of  the  said  congregation,  who  regularly  contributes  to  the 
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rapport  of  the  gospel  in  the  said  congregation,  shall  have  free  access  to  all  the 
papers,  deeds,  writings,  minutes,  documents  and  books,  of  or  belonging  to  the 
said  corporation. 

21.  The  proceedings,  orders  and  acts  of  a  majority  of  all  the  members  of  the 
said  corporation,  but  not  of  a  less  number,  shall  be  valid  and  effectual  in  law. 

22.  X<>  member  of  the  said  corporation  shall  be  allowed  to  vote  in  any  matter 
or  thing  which  immediately  affects  himself,  his  private  interest  or  emolument. 

23.  And  whereas,  it  is  represented,  that  according  to  the  constitution,  usages 
and  customs  of  the  German  Reformed  churches,  the  minister,  elders  and  deacons 
thereof,  for  the  time  being,  have  the  management  of  the  temporalities  of  the  said 
churches,  in  like  manner  as  the  minister,  elders  and  deacons  of  the  Reformed 
Dutch  churches  within  this  state — now  therefore,  be  it  enacted,  that  all  the  pro- 
visions of  this  act,  relating  as  well  to  the  incorporation,  as  to  the  rights,  privi- 
leges, and  duties  of  the  said  Reformed  Dutch  churches,  shall  be  and  they  are 
hereby  extended  to  all  such  German  Reformed  churches,  as  may  now  or  shall 
hereafter  be  constituted  within  this  state. 

24.  The  wardens  and  vestrymen,  for  the  time  being,  of  every  Protestant  Epis- 
copal church,  not  especially  incorporated,  shall  be  trustees  of  the  same,  and  a  body 
corporate  and  politic  in  law,  by  such  name  as  the  said  trustees  shall  assume,  in 
manner  mentioned  in  the  second  section  of  this  act. 

25.  It  shall  and  may  be  lawful  for  the  said  Protestant  Episcopal  churches  in- 
corporated under  this  act,  or  any  of  them,  to  avail  themselves  of  the  provisions 
of  the  next  preceding  section  of  this  act,  on  the  certifying  their  intentions  so  to 
do,  to  the  clerk  of  the  court  of  common  pleas  of  the  county  in  which  said  church 
or  churches  may  be  situate;  and  it  shall  be  the  duty  of  said  clerk  instantly  to 
record  the  same. 

26.  When  any  congregation  of  the  Protestant  Episcopal  church,  in  this  state, 
duly  organized  according  to  the  constitution  and  usages  of  said  church,  desire  to 
form  themselves  into  a  body  corporate,  notice  shall  be  given  of  such  intention  ten 
days  previously,  by  an  advertisement  set  up  in  open  view,  at  or  near  the  place 
where  such  congregation  usually  assemble  for  divine  service,  designating  the  day 
when  and  the  place  where  they  design  to  meet  for  that  purpose. 

27.  The  congregation  having  met  at  the  time  and  place  appointed,  the  rector 
or  minister,  or  if  there  be  no  rector  or  minister,  or  he  be  necessarily  absent,  one 
of  the  church  wardens  or  vestrymen  shall  preside  at  the  meeting,  and  the  secre- 
tary of  the  vestry  shall  record  the  proceedings  of  the  meeting.  The  congrega- 
tion shall  then  proceed,  by  a  vote  of  the  majority  of  those  present,  to  designate 
the  corporate  name  or  title  by  which  the  church  shall  be  known,  which  shall  be 
in  the  manner  and  form  as  follows:   "The  Rector,  Wardens  and  Vestrymen  of 

church  in  * ."     The  congregation  shall  then  choose  two  r*fiQA 

wardens,  and  not  more  than  ten  nor  less  than  five  vestrymen ;  and  also  *- 

fix  and  determine  the  day,  annually,  on  which  new  elections  of  officers  shall  take 
place.  A  certificate  of  these  proceedings,  under  the  hands  and  seals  of  the 
president  and  secretary  of  the  meeting,  shall  be  transmitted  to  the  clerk  of  the 
court  of  common  pleas  of  the  county,  whose  duty  it  shall  be  to  record  the  same, 
for  which  he  shall  be  entitled  to  receive  the  usual  compensation  for  similar 
service. 

28.  The  rector,  wardens  and  vestrymen,  appointed  as  aforesaid,  shall  be  a  body 
corporate  and  politic,  in  law  and  in  fact,  to  have  continuance  for  ever  under 
the  same  restrictions,  and  with  the  same  rights,  powers  and  privileges,  as  are 
granted  to  and  imposed  on  trustees  in  and  by  the  first  eight  sections  and  the 
tenth  section  of  this  act:  Provided  nevertheless,  if  at  any  time  the  church  be 
without  a  minister  or  rector,  the  same  rights  and  privileges  shall  be  vested  in 
the  wardens  and  vestrymen. 

29.  The  rector,  wardens  and  vestrymen,  and  their  successors,  or  a  majority  of 
them,  may  make  such  rules,  by-laws  and  ordinances,  and  do  every  thing  needful 
and  requisite  for  the  good  government  and  support  of  the  church;  all  of  which 
shall  be  entered  in  a  book  to  be  provided  and  kept  for  that  purpose:  Provided, 
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that  the  said  rules,  by-laws,  and  ordinances  shall  not  be  repugnant  to  the  con- 
stitution and  laws  of  this  state  or  of  the  United  States. 

30.  The  qualification  of  voters  at  the  annual  elections  shall  be  conformable 
to  the  constitution  and  principles  of  the  Protestant  Episcopal  church  in  New 
Jersey. 

31.  The  rector,  wardens  and  vestrymen  shall  choose  a  treasurer,  who,  when 
called  upon  for  that  purpose,  shall  render  a  true  and  just  account  to  the  cor- 
poration, of  all  moneys  by  him  received  and  expended,  and  pay  over  the  balance 
which  may  remain  in  his  hands  at  the  time  of  settlement  to  his  successor  in 
office. 

32.  When  a  vacancy  shall  occur  in  the  office  of  minister  or  rector,  by  death, 
removal,  or  otherwise,  the  said  wardens  and  vestrymen  (two-thirds  of  them  con- 
curring in  the  choice),  may  choose  some  fit  person,  duly  qualified  to  act  as  min- 
ister or  rector  of  said  church  agreeably  to  the  constitution  of  the  Protestant 
Episcopal  church  in  the  United  States  of  America:  and  the  minister  or  rector 
so  chosen,  shall  preside,  at  all  meetings  of  the  wardens  and  vestrymen,  and  have 
a  casting  vote,  except  the  business  or  question  to  be  decided  has  relation  to  per- 
sonal interest  of  said  minister  or  rector:  Provided,  in  the  absence  of  the  presi- 
dent, the  wardens,  and  vestrymen  may  choose  a  president  pro  tempore. 

33.  It  shall  and  may  be  lawful  for  any  Protestant  Episcopal  church  in  this 
state  heretofore  incorporated,  to  embrace  the  privileges  of  this  act,  by  compliance 
with  and  adopting  its  provisions. 

34.  [Repealed.] 

35.  It  shall  be  lawful  for  every  religious  corporation,  which  has  been  created 
by  act  of  the  legislature,  or  by  letters  patent,  to  acquire,  purchase,  receive,  have 
and  hold,  any  lands,  tenements,  hereditaments,  legacies,  donations,  moneys,  goods 
and  chattels,  of  the  yearly  value  of  two  thousand  dollars,  although  such  act  or 
letters  patent  contain  a  restrictive  clause,  limiting  the  annual  revenue  and  income 
of  the  said  corporation  to  a  less  sum. 

Supplement.     Approved  February  24,  1848.     (Pam.  74.) 

Whereas  the  legislature  of  New  Jersey,  by  an  act  passed  on  the  seventeenth  of 
February,  Anno  Domini  eighteen  hundred  and  twenty-nine,  granted  to  Epis- 
copal congregations  the  privilege  of  becoming  incorporated  according  to  the 
"constitution,  usages,  and  customs  of  the  Protestant  Episcopal  Church,"  in 
this  state,  and  did  not  require  any  oath  to  be  taken  or  subscribed  by  the 
wardens  and  vestrymen  of  such  churches;  and  whereas,  under  the  present 
Revised  Statutes,  doubts  have  arisen  whether  the  wardens  and  vestrymen  of 
Episcopal  churches  are  not  required  to  take  and  subscribe  the  oaths  specified 
in  the  act  to  incorporate  religious  societies,  which  provision  would  occasion 
great   inconvenience,   and    be    entirely  "inconsistent   with  the  constitution, 
usages,  and  customs  of  the  Protestant  Episcopal  Church  in  this  state" — 
therefore, 
*f  91  1       *^'   '^ne  war(^ens  ar,d  vestrymen  of  the  Protestant  Episcopal  churches 
J  now  incorporated,  or  hereafter  to  be  incorporated  in  this  state,  shall  not 
be  required  to  take  or  subscribe  the  oaths  specified  in  the  thirty-fourth  section 
of  the  act  entitled,  "An  act  to  incorporate  trustees  of  religious  societies,"  ap- 
proved April  seventeenth,  eighteen  hundred  and  forty-six ;  and  that  the  acts 
and  proceedings  of  the  wardens  and  vestrymen  of  such  Episcopal  churches  as 
have  omitted  to  take  and  subscribe  such  oaths  shall  be,  and  are  hereby  declared 
to  be  as  valid  and  effectual  in  law  as  if  such  oaths  had  been  previously  taken 
and  subscribed. 

An  Act  to  incorporate  the  Evangelical  Lutheran  churches  of  the  state  of  New  Jersey. 
Approved  February  19,  1855.      (Pain.  S3.) 

Whereas  it  is  represented,  that  according  to  the  constitution,  usages  and  cus- 
toms of  the  Evangelical  Lutheran  church,  the  minister,  elders,  and  deacons 
thereof,  for  the  time  being,  have  the  management  of  the  temporalities  of  said 
church — therefore, 
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37.  The  provisions  of  an  act,  approved  April  seventeenth,  eighteen  hundred 
and  forty-six,  entitled,  "  An  act  to  incorporate  trustees  of  religious  societies,"  as 
contained  in  the  eleventh,  twelfth,  thirteenth,  fourteenth,  fifteenth,  sixteenth, 
seventeenth,  eighteenth,  nineteenth,  twentieth,  twenty-first,  and  twenty-second 
sections  of  said  act,  relating  as  well  to  the  incorporation,  as  to  the  rights,  privi- 
leges, and  duties  of  the  Reformed  Dutch  church,  and  also  of  the  German  Reformed 
churches,  shall  be  and  are  hereby  extended  to  all  the  Evangelical  Lutheran 
churches  as  may  now  or  shall  hereafter  be  constituted  within  this  state. 


NOTES. 

The  rules  of  each  denomination  of  christians  determine  who  are  members  of  the  congre- 
gation and  entitled  to  vote  for  trustees.  No  one  is  entitled  to  vote  in  a  Presbyterian  con- 
gregation, wlio  does  not  contribute  to  the  necessary  expenses  of  the  church;  and  an  election 
of  trustees  made  by  other  persons  is  void.     4  Hal.  391. 

A  minister  of  a  church,  an  1  as  such  entitled  to  the  possession  of  the  parsonage,  while  in 
possession  sows  grain,  and  before  it  is  harvested,  voluntarily  ceases  to  be  minister  of  that 
church  and  leaves  the  land,  has  no  right  to  the  grain,  nor  has  the  person  to  whom  he  sold 
it.  while  in  possession.  The  rule  of  law  is,  that  he  who  has  an  estate  iu  land,  the  duration 
of  which  is  uncertain,  or  an  estate  which  perhaps  may  continue  until  the  grain  be  ripe,  as 
tenant  in  dower,  &c,  if  he  sows  the  land,  he  or  his  executors  will  be  entitled  to  the  grain, 
if  the  estate  be  determined  by  the  act  of  God,  or  of  the  law:  but  if  the  estate  is  determined 
by  his  own  act,  the  growing  crop  passes  with  the  land.     5  Hal.  128. 

To  constitute  a  person  a  member  of  any  church,  two  points  at  the  least  are  essential,  a 
profession  of  its  faith,  and  a  submission  to  its  government;  after  persons  withdraw  from  a 
church,  they  do  not  continue  members,  simply  because  they  hold  the  same  religious  faith. 
Whomsoever  the  judicatories  of  any  church  decide  to  be  the  spiritual  officers  thereof,  the 
courts  are  bound  to  respect  as  such.  The  formation  of  a  new  congregation  or  church  judi- 
catory must  be  made  wirh  the  consent  and  by  the  authority  of  the  proper  ecclesiastical 
assembly.  A  portion  of  the  members  of  a  religious  denomination,  or  converts  professing 
its  faith,  cannot  by  their  own  act,  and  without  the  sanction  prescribed  by  the  constitution, 
form  a  new  judicatory  within  the  pale  of  the  church.      7  Hal.  206. 

The  courts  cannot  inquire  into  the  doctrines  or  opinions  of  any  religious  societies,  for  the 
purpose  of  deciding  whether  they  are  right  or  wrong;  but  it  is  their  duty  to  do  it,  whenever 
civil  rights  depend  thereon,  and  then  it  must  be  done  by  such  evidence  as  the  nature  of  the 
case  admits  of.  The  party  who  would  avail  themselves  of  their  doctrine  must  show  what  it 
is.  Where  the  determination  of  the  right  to  a  charitable  fund  required  the  court  to  ascertain 
which  of  two  bodies  claiming  to  be  the  Chesterfield  preparative  meeting  of  Friends  was  the 
true  legal  body  entitled  to  elect  the  treasurer,  and  it  appeared  that  there  were  also  two  bodies 
claiming  to  be  the  yearly  meeting  of  Friends  at  Philadelphia,  and  that  one  of  the  prepara- 
tive uieetings  was  connected  with  one  of  those  yearly  meetings  and  one  with  the  other,  the 
court  decided  that  to  be  the  true  preparative  meeting,  which  was  connected  with  the  true 
ancient  yearly  meeting  of  Philadelphia.  Which  was  the  true  yearly  meeting  did  not  depend 
on  which  was  the  majority  and  which  the  minority.  If  a  majority  of  an  ecclesiastical 
assembly  withdraw,  however  sufficient  their  reasons  may  Tie.  that  will  not  deprive  those 
who  remain  of  their  ancient  name,  rights,  and  privileges,  if  they  retain  their  ancient  faith 
and  doctrine,  and  adhere  to  their  ancient  standards.  If  by  any  means  the  assembly  was 
dissolved,  so  that  a  new  organization  was  necessary,  all  the  members  of  the  society  should 
be  called  to  meet,  none  *should  be  directly  or  indirectly  excluded.  When  a  majority  r^^nn 
of  an  elective  body  protest  against  the  election  of  a  proposed  candidate,  and  do  not  t 
propose  any  other  candidate,  the  minority  may  elect.     Sax.  578. 

Religious  societies  in  this  state,  whose  trustees  are  incorporated,  present  a  threefold  aspect. 
First,  the  congregation;  secondly,  the  church,  strictly  so  called,  composed  of  those  entitled 
to  full  church  privileges;  and  lastly,  the  trustees  or  corporation.  The  employment  of  a 
pastor  may  be  by  the  congregation  or  by  the  church,  according  to  the  rules  of  the  religious 
society,  or  by  the  trustees.  And  unless  the  trustees  as  such  are  parties  to  the  contract,  no 
action  will  lie  against  them  for  the  minister's  salary.  As  it  is  in  general  the  duty  of  the 
trustees  to  provide  the  stipulated  support,  it  must  be  presumed  they  will  do  so,  and  where 
their  dissent  to  the  employment  of  the  minister  does  not  appear,  it  may  be  presumed  that 
they  undertook  to  pay  the  salary,  and  an  action  be  maintained  against  them  for  it.  1  Harr. 
261. 

When  the  society  hold  a  new  election  of  trustees,  for  the  purpose  of  being  incorporated, 
if  the  object  is  to  preserve,  and  not  to  change  or  dissolve  the  corporation,  the  new  corpora- 
tion is  a  continuance  of  the  old  one.  When  the  usual  place  of  meeting  has  been  changed 
by  the  society,  an  election  of  trustees  at  the  old  place  is  not  valid.     1  Zab    174. 

Officers  lawfully  elected  and  inducted  into  office,  though  they  afterwards  secede,  renounce 
the  authority  of  the  governing  body,  and  unite  with  another  ecclesiastical  body,  do  not 
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thereby  divest  themselves  of  their  offices;  they  must  be  regularly  removed.  2  Gr.  C.  R. 
332.     Den  v.  Pilling,  S.  C,  February  T.  1855. 

It  is  not  necessary  that  a  society  should,  by  the  adoption  of  a  formal  constitution  or  other- 
wise, expressly  connect  themselves  with  an  ecclesiastical  body,  having  rule  over  them  ;  such 
connexion  may  he  inferred  from  the  circumstances  of  the  case.     lb. 

If  the  society  resolves  to  withdraw  from  such  body,  the  members  nevertheless  remain 
subject  to  that  body,  until  the  withdrawal  is  sanctioned  by  it.  Such  a  withdrawal  does  not 
vacate  the  offices  of  the  trustees.     lb. 

If  an  election  cannot  be  held  in  the  usual  place  of  meeting,  it  should  be  held  as  near  to  it 
as  circumstances  will  permit.     lb. 

Trustees  hold  the  property  subject  to  its  appropriate  use,  and  unless  authorized  by  the 
rules  of  the  society,  have  no  right  to  determine  when  the  religious  meetings  shall  be  held, 
or  who  shall  officiate.     lb. 
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Avowry  by  landlord,  how  it  may  be  made,    10 

title  need  not  be  stated,  16 

Bond,  and  how  assigned  to  plaintiff,        7,  21 
Costs,  to  be  assessed  on  replevin  bonds,      18 

when  to  be  determined  by  jury, 

Goods  to  be  delivered  to  plaintiff  unless 

claimed, 
Officer  may  break  open  buildings,  &c, 

to  take  security  of  plaintiff, 

to  make  return  of  the  facts,  &c, 

Penalty  for  unlawful  delivery, 


19 

7 

4 

5,  15 
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9 


Plaintiff  may  discontinue  action,  with- 
out costs,  17 
Proceedings,  if  return  of  goods  be  awarded,  6 

if  plaintiff  nonsuited,  13 

if  verdict  against  plaintiff,  13 

if  judgment  for  defendant,  14 

plea  and  joinder,  11,  12 

Writ  of,  in  what  cases  it  may  be  issued,        1 

may  issue  to  coroners,  2 

out  of  what  courts,  3 

not  in  cases  of  tax  or  fines,  20 


[See  Distress.     Landlord  and  Tenant.     Practice  of  Law,  243-5.] 

An  Act  for  the  better  regulation  of  actions  of  replevin.    Revision — Approved  April  15,184G. 

(R.  S.  116.) 

1.  If  the  goods  or  chattels  of  any  person  be  taken  and  wrongfully  detained,  the 

sheriff,  by  a  writ  of  replevin,  shall  cause  the  same  goods  or  chattels  to  be  replevied 

and  delivered,  and  shall  summon  the  person  who  took  them  to  appear  at  the  return 

of  the  said  writ,  and  answer  the  plaintiff  of  the  taking  and  unjust  detention  of  the 

same. 

y      p,       2.  Writs  of  replevin  may  be  directed  to  and  executed  by  the  coroners  of  any 

^°    /r  county,  in  all  cases  in  which,  by  the  laws  of  this  state,  writs  in  other  actions  may 

fj>  %       be  directed  to  and  executed  by  such  coroners  ;  and  all  such  writs  of  replevin  may 

be  executed  and  returned  by  any  one  of  such  coroners  in  the  same  manner,  in  all 

respects,  as  sheriffs  are  by  law  authorized  or  directed  to  execute  and  return  the 

*same  ;  and  all  bonds  required  by  law  to  be  taken  in  such  cases  shall  be 

made  to  the  coroner  executing  such  writs  by  his  name  of  office. 

3.  All  writs  of  replevin  shall  issue  out  of  the  supreme  court,  or  out  of  the 
circuit  court,  or  court  of  common  pleas  of  the  county  where  the  distress  was 
made,  and  the  said  writ  shall  be  made  returnable  to  the  court  out  of  which  they 
issued. 

4.  If  any  person  shall  take  the  goods  and  chattels  of  another,  and  convey  and 
put  them  into  any  stable,  building,  house,  or  place  of  strength,  and  the  person 
from  whom  the  same  goods  or  chattels  shall  be  taken,  sues  for  a  replevin  thereof, 
the  sheriff  or  corouer  shall  solemnly  demand  deliverance  thereof  at  the  stable, 
building,  house  or  place  where  the  same  are  detained  ;  and  if  neither  the  taker 
nor  any  person  on  behalf  of  such  taker  shall,  upon  demand,  deliver  the  same,  or 
if  no  person  shall  come  upon  such  demand  to  deliver  the  same,  the  sheriff  or 
coroner  shall  take  the  power  of  his  county  and  break  open  such  stable,  building, 
house  or  place  of  strength,  and  make  replevin  according  to  the  writ. 

5.  Every  sheriff  or  coroner,  before  he  makes  deliverance  of  any  goods  or  chat- 
tels, by  virtue  of  any  writ  of  replevin,  shall  take  of  the  plaintiff  sufficient  security 
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to  prosecute  the  suit,  and  to  return  the  same  goods  or  chattels,  if  return  thereof 
shall  be  adjudged,  and  if  any  sherifLor  coroner  shall  take  security  otherwise,  or 
neglect  to  take  such  security,  he  snail  answer  for  the  value  of  the  goods  and 
chattels,  and  the  person  who  distrains  shall  have  his  recovery  by  writ,  that  he 
shall  restore  to  him  such  or  so  many  goods  or  chattels. 

G.  If  the  plaintiff  in  any  action  of  replevin  shall  make  default,  and  a  return  of 
the  goods  or  chattels  is  awarded  to  the  distrainer,  the  sheriff  or  coroners  shall  be 
commanded  by  a  judicial  writ  issuing  out  of  the  same  court,  in  which  the  matter 
was  moved,  and  no  other,  to  make  return  of  the  goods  or  chattels  unto  the  dis- 
trainer ;  in  which  writ  it  shall  be  expressed,  that  the  sheriff  or  coroners  shall  not 
deliver  them  without  writ,  making  mention  of  the  judgment ;  and  if  the  plaintiff 
come  unto  the  said  court  and  desire  replevin  of  the  same  goods  and  chattels,  he 
shall  have  a  judicial  wrrit,  commanding  that  the  sheriff  or  coroners  taking  secu- 
rity for  the  suit,  and  also  for  the  return  of  the  same  goods  and  chattels,  or  for 
the  value  of  them,  if  return  shall  be  awarded,  shall  deliver  unto  the  plaintiff  the 
goods  and  chattels  before  returned  ;  and  the  distrainer  shall  be  attached  to  come 
and  be  at  a  certain  day,  at  the  court  in  Avhich  the  plea  was  moved,  to  answer  the 
plaintiff  for  the  taking  and  unjustly  detaining  the  same  ;  and  if  the  plaintiff  make 
default  again,  or  for  another  cause  return  of  the  distress  be  awarded,  being  now 
twice  replevied,  the  distress  shall  remain  irrepleviable  ;  but  if  a  distress  be  taken 
auew  and  for  a  new  cause,  the  process  aforesaid  shall  be  observed  in  the  same 
new  distress. 

7.  The  sheriff  or  coroner,  to  whom  any  writ  of  replevin  shall  be  delivered,  shall 
take  the  goods  and  chattels  whereof  deliverance  is  sought,  into  his  own  custody 
and  possession,  notwithstanding  any  claim  of  property  therein  by  the  defendant, 
and  shall  proceed  to  make  deliverance  thereof  to  the  plaintiff  in  the  said  writ 
named,  unless  the  said  defendant  shall,  within  twenty-four  hours  after  service  of 
a  copy  of  the  said  writ  of  replevin  upon  him,  deliver  to  such  sheriff  or  coroner 
a  written  claim  of  property,  specifying  the  goods  and  chattels  so  claimed,  and 
shall  also,  within  the  time  aforesaid,  deliver  to  such  sheriff  or  coroner  a  bond, 
with  one  or  more  sufficient  sureties,  being  freeholders  and  residents  in  the  county, 
and  in  double  the  amount  of  the  value  of  the  goods  and  chattels  so  claimed,  with 
condition  to  deliver  the  said  goods  and  chattels  in  as  good  condition  as  the  same 
were  at  the  time  of  making  such  claim,  to  the  plaintiff  or  his  lawful  representa- 
tives, if  the  same  shall  be  adjudged  to  the  plaintiff;  which  bond  the  said  sheriff 
or  coroner  is  hereby  authorized  and  required,  at  the  request  and  costs  of  the  said 
plaintiff  or  his  lawful  representatives,  to  assign  to  such  plaintiff  or  his  lawful 
representatives,  who  are  hereby  authorized,  if  the  said  bond  shall  be  forfeited,  to 
bring  an  action,  and  recover  thereupon,  in  his  own  name.     (See  21.) 

8.  The  sheriff  or  coroner,  to  whom  any  such  claim  of  property  and  bond  shall 
be  delivered,  shall  make  return  of  the  facts  to  the  court  out  of  which  the  writ  of 
replevin  *issued,  and  shall  annex  the  said  claim  of  property  to  the  said  r^^, 
writ,  and  return  the  same  therewith  ;  and  thereupon  the  said  suit  shall  *- 

be  proceeded  in  and  determined  in  the  same  manner,  in  all  respects,  as  if  such 
claim  of  property  had  not  been  made. 

9.  If  any  sheriff  or  coroner  to  whom  any  writ  of  replevin  shall  be  delivered, 
either  by  himself  or  his  deputy  or  bailiff,  shall  make  deliverance  to  the  plaintiff 
of  the  goods  and  chattels  mentioned  in  such  writ,  or  of  any  part  thereof,  before 
he  shall  have  served  a  copy  of  the  said  writ  upon  the  defendant,  or  within  twenty- 
four  hours  after  such  service,  or  shall  omit  or  refuse,  upon  receipt  or  tender  of 
such  claim  of  property  and  bond  as  are  hereinbefore  mentioned,  to  restore  the 
goods  and  chattels  so  claimed  to  the  defendant,  such  sheriff  or  coroner  shall,  for 
every  such  offence,  besides  being  answerable  to  such  defendant  for  all  damages, 
forfeit  two  hundred  dollars,  to  be  recovered  with  costs  of  suit  by  action  of  debt, 
in  any  court  of  competent  jurisdiction,  by  any  person  who  will  sue  for  the  same, 
the  one  half  of  said  sum  to  be  appropriated  to  the  use  of  the  person  who  shall 
sue  for  the  same,  and  the  other  half  to  the  use  of  the  state. 

10.  Wheresoever  any  lands,  tenements  or  hereditaments  are  or  shall  be  held 
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by  any  person  or  persons,  by  rents,  customs  or  services,  if  the  person  of  whom 
any  such  lands,  tenements  or  hereditaments  are  or  shall  be  held,  shall  distrain 
upon  the  same  lands,  tenements  or  hereditaments  for  any  such  rents,  customs  or 
services,  and  replevin  thereof  be  sued,  the  person  of  whom  the  same  lands,  tene- 
ments or  hereditaments  are  or  shall  be  so  holden,  may  avow,  or  his  or  her  bailiff 
or  servant  make  cognizance,  or  justify,  for  taking  the  said  distress  upon  the  same 
lands,  tenements  or  hereditaments  so  holden,  as  in  lands,  tenements  or  heredita- 
ments within  his  or  her  fee,  alleging  in  the  said  avowry,  cognizance  and  justifica- 
tion, the  same  lands,  tenements  or  hereditaments  to  be  holden  of  him  or  her  with- 
out naming  any  person  certain  to  be  tenant  of  the  same,  and  without  making  any 
avowry,  cognizance  or  justification  upon  any  person  certain  ;  and  the  distrainer 
or  his  or  her  bailiff  or  servant  may  make  avowry,  cognizance  or  justification,  in 
like  manner  and  form  upon  every  writ  of  second  deliverance. 

11.  The  plaintiffs  and  defendants  in  all  writs  of  replevin  or  of  second  deliver- 
auce,  and  in  every  of  them,  shall  and  may  have  like  pleas  and  like  aid-prayers 
in  all  such  avowries,  cognizances  and  justifications  (pleas  of  disclaimer  only  ex- 
cepted), as  they  might  have  had  before  the  making  of  this  act.  and  as  though  the 
said  avowry,  cognizance  or  justification  had  been  made  after  the  due  order  of  the 
common  law. 

12.  All  such  persons  as  by  the  common  law  may  lawfully  join  to  the  plaintiffs 
or  defendants  in  the  said  writs  of  replevin  or  of  second  deliverance,  as  well  with- 
out process  as  by  process,  shall  and  may  join  unto  the  said  plaintiffs  or  defend- 
ants, as  well  without  process  as  by  process,  and  have  like  pleas  and  like  advan- 
tages in  all  things  (pleas  of  disclaimer  only  excepted)  as  they  might  have  done 
and  had  by  the  order  of  the  common  law,  before  the  making  of  this  act. 

13.  Whensoever  any  plaintiff  in  replevin  shall  be  nonsuit  before  issue  joined  in 
any  suit  of  replevin,  by  writ  lawfully  returned,  removed  or  depending  in  any 
court  of  record,  the  defendant,  if  the  distress  was  made  for  rent,  making  a  sug- 
gestion in  nature  of  an  avowry  or  cognizance  for  such  rent,  to  ascertain  the  court 
of  the  cause  of  distress,  the  court,  upon  his  prayer,  instead  of  awarding  a  return 
of  the  distress,  shall  award  a  writ  to  the  sheriff  or  coroners  of  the  county  where 
the  distress  was  taken,  to  inquire,  by  the  oath  or  affirmation  of  twelve  good  and 
lawful  men  of  his  bailiwick,  touching  the  sum  in  arrear  at  the  time  of  such  dis- 
tress taken,  or  the  value  of  the  goods  or  chattels  distrained,  and  fifteen  days' 
notice  shall  be  given  to  the  plaintiff  or  his  attorney  of  the  sitting  of  such  inquiry, 
and  thereupon  the  sheriff  or  coroner  shall  inquire  of  the  truth  of  the  matters  con- 
tained in  such  writ,  by  the  oath  or  affirmation  of  twelve  good  and  lawful  men  of 
his  county;  and  upon  the  return  of  such  inquisition,  the  defendant  shall  have 
judgment  to  recover  against  the  plaintiff  the  arrearages  of  such  rent,  in  case  the 
goods  and  chattels  distrained  shall  amount  to  that  value  ;  and  in  case  they  shall 
*pqr,-i  n°t  amount  to  that  *value,  then  so  much  as  the  value  of  the  goods  and 

-"  chattels  so  distrained  shall  amount  unto,  together  with  his  full  costs  of 
suit,  and  shall  have  execution  thereupon  for  the  same  by  capias  ad  satisfacien- 
dum, fieri  facias  or  otherwise,  as  the  law  shall  require  ;  and  in  case  such  plain- 
tiff shall  be  nonsuit,  after  cognizance  or  avowry  made  and  issue  joined,  or  if  the 
verdict  shall  be  given  against  such  plaintiff,  then  the  jurors,  empannelled  or  re- 
turned to  inquire  of  such  issue,  shall,  at  the  prayer  of  the  defendant,  inquire 
concerning  the  sum  of  the  arrears  and  the  value  of  the  goods  and  chattels  dis- 
trained, and  thereupon  the  avowant  or  the  person  who  makes  cognizance  shall 
have  judgment  for  such  arrearages,  or  so  much  thereof  as  the  goods  and  chattels 
distrained  amount  to,  together  with  his  full  costs,  and  shall  have  like  execution 
for  the  same  as  aforesaid. 

14.  If  judgment  be  given  upon  demurrer  for  the  avowant,  or  the  person  who 
makes  cognizance  for  any  rent,  the  court,  instead  of  awarding  a  return  of  the 
distress,  shall,  at  the  prayer  of  the  defendant,  award  a  writ  to  inquire  of  the 
value  of  such  distress,  and  upon  the  return  thereof,  judgment  shall  be  given  for 
the  avowant  or  person  who  makes  cognizance  as  aforesaid,  for  the  arrears 
alleged  to  be  behind  iu  such  avowry  or  coguizance,  if  the  goods  and  chattels  so 
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distrained  shall  amount  to  that  value ;  and  in  case  they  shall  not  amount  to  that 
value,  then  for  so  much  as  the  said  goods  and  chattels,  so  distrained,  amount 
unto,  together  with  his  full  costs  of  suit,  and  shall  have  like  execution  for  the 
same  as  aforesaid. 

15.  Every  sheriff  shall,  in  every  replevin  of  a  distress  for  rent,  take,  in  his 
own  name,  from  the  plaintiff  and  two  responsible  persons  as  sureties,  a  bond  in 
double  the  value  of  the  goods  and  chattels  distrained  (such  value  to  be  ascer- 
tained by  the  oath  or  affirmation  of  one  or  more  witness  or  witnesses  not  in- 
terested in  the  distress,  which  oath  or  affirmation  such  sheriff  is  hereby  authorized 
and  required  to  administer),  and  conditioned  for  prosecuting  the  suit  with  effect 
and  without  delay,  and  for  duly  returning  the  goods  and  chattels  distrained,  in 
case  a  return  shall  be  awarded,  before  any  deliverance  be  made  of  the  distress; 
and  that  the  sheriff  taking  such  bond  shall,  at  the  request  and  costs  of  the  de- 
fendant, avowant  or  person  making  cognizance,  assign  such  bond  to  the  defend- 
ant, avowant  or  person  making  cognizance,  by  endorsing  the  same,  and  attesting 
it  under  his  hand  and  seal,  in  the  presence  of  two  or  more  witnesses  ;  and  if  the 
bond  so  taken  and  assigned  be  forfeited,  the  defendant,  avowant  or  person 
making  cognizance,  may,  in  his  own  name,  bring  an  action  and  recover  there- 
upon ;  and  the  court,  where  such  action  shall  be  brought,  may,  by  a  rule  or  rules 
of  the  same  court,  give  such  relief  to  the  parties  upon  such  bond,  as  shall  be 
agreeable  to  justice;  and  such  rule  or  rules  shall  have  the  nature  and  effect  of 
a  defeasance  to  such  bond. 

16.  It  shall  and  may  be  lawful  to  and  for  all  defendants  in  replevin  to  avow 
or  make  cognizance  generally,  that  the  plaintiff  in  replevin  or  other  tenant  of 
the  lands  and  tenements,  whereon  such  distress  was  made,  enjoyed  the  same 
under  a  grant  or  demise  at  such  a  certain  rent,  during  the  time  wherein  the  rent 
distrained  for  accrued,  which  rent  was  then  and  still  remains  due,  without  further 
setting  forth  the  grant,  tenure,  demise  or  title  of  such  landlord  or  landlords, 
lessor  or  lessors,  owner  or  owners. 

17.  In  all  actions  of  replevin,  where  the  defendant  or  defendants  do  not  appear 
or  make  defence,  but  suffer  judgment  to  be  entered  by  default,  the  property 
having  been  redelivered,  there  shall  be  no  judgment  rendered  for  damages  or 
costs;  and  the  plaintiff  in  such  action  maybe  at  liberty  to  suggest  that  fact 
upon  the  record,  and  enter  a  discontinuance  of  his  said  action,  without  costs, 
except  in  case  of  demand  being  made  in  writing,  prior  to  the  commencement  of 
the  action,  the  defendant  shall  have  refused  to  make  deliverance  of  the  property. 

18.  In  all  actions  upon  replevin  bonds,  it  shall  be  the  duty  of  the  court  or 
jury,  as  the  case  may  be,  to  include  the  costs  taxed  in  the  original  action,  as 
part  of  the  damages  to  be  assessed  therein,  independent  of  the  amount  ascer- 
tained to  be  due  to  the  landlord  or  other  defendant  in  the  original  action,  upon 
which  judgment  may  be  rendered  and  execution  issued  accordingly. 

19.  In  all  actions  of  replevin,  for  goods  and  chattels  taken  in  distress,  here- 
after to  be  brought  in  any  of  the  courts  of  this  state,  the  jury  trying  the  same  or 
to  *whom  the  qnestiou  of  damages  shall  be  submitted,  shall  determine  by  r-*pnfi 
their  verdict  whether  the  plaintiff  or  defendant  shall  pay  the  costs  of  the  L 
suit,  or  whether  each  party  shall  pay  his  own  costs. 

20.  No  replevin  shall  lie  in  case  of  distress  for  any  tax,  assessment  or  fine,  to 
be  collected  or  levied  in  pursuance  of  any  law  of  this  state ;  and  if  any  person 
or  persons  shall  hereafter  sue  out  or  prosecute  a  replevin,  in  any  such  case,  he 
or  they  shall  forfeit  one  hundred  and  fifty  dollars,  to  be  recovered,  with  costs  of 
suit,  by  any  person,  who  shall  sue  for  the  same,  by  action  of  debt,  in  any  court 
of  record  having  cognizance  thereof;  the  one  moiety  of  the  said  forfeiture  to 
the  person  who  shall  sue  for  the  same  and  the  other  moiety  to  the  state. 

Supplement.     Approved  March  2,  1849.     (Pam.  311.) 

21.  Where  any  sheriff  shall  have  heretofore  taken,  or  shall  hereafter  take, 
any  bond  by  virtue  of  the  seventh  section  of  the  act  to  which  this  is  a  supple- 
ment, and  such  sheriff  shall  have  absconded  or  removed  from  out  of  this  state, 


T32  REPLEVIN. 

or  shall  hereafter  abscond  or  remove  out  of  this  state,  before  assigning  such 
bond  to  the  plaintiff,  or  his  lawful  representatives,  pursuant  to  the  said  section, 
that  in  such  case  it  shall  be  lawful  for  any  successor  in  office  of  the  sheriff  who 
shall  have  taken  such  bond,  to  assign  the  same  in  writing,  under  his  hand  and 
seal,  to  the  plaintiff  in  the  action  wherein  the  said  bond  was  taken,  or  to  his 
lawful  representatives,  who  are  hereby  authorized,  if  the  said  bond  shall  have 
been,  or  shall  become  forfeited,  to  bring  an  action,  and  recover  thereupon,  in  his 
or  their  own  name. 

NOTES. 

A  book  account  cannot  be  set  off  in  replevin,  upon  a  plea  of  no  rent  in  arrcar,  and  issue 
thereon.     2  Hal.  59. 

The  writ  must  specify  the  goods  and  chattels  to  be  replevied,  or  it  may  be  quashed,  even 
after  defendant  has  appeared.     6  Hal    179. 

Replevin  may  be  maintained,  wherever  goods  and  chattels  are  so  taken  as  to  entitle  the 
owner  or  possessor  to  an  action  of  trespass.  The  defendant  in  execution  cannot  maintain 
replevin  ;  but  if  the  goods  of  A.  are  taken  on  an  execution  against  B.,  A.  may  replevy  them. 
And  if  the  U.  S.  marshal  seize  the  goods  of  A.  on  an  execution  against  B.,  A.  may  maintain 
replevin  for  them  in  the  courts  of  this  state.     6  Hal.  370. 

The  court  will  not,  in  this  action,  rule  plaintiff  to  carry  down  the  cause  for  trial  or  be 
nonprossed.     3  Harr.  97. 

A  general  or  special  property  in  goods,  with  the  actual  or  constructive  possession,  is  suf- 
ficient to  maintain  this  action.  It  is  not  necessary  that  there  should  be  a  manual  seizing  of 
the  property;  an  unlawful  intermeddling  with  it,  or  an  exercise  or  claim  of  dominion  over 
it,  without  authority  or  right,  will  render  the  party  liable.     4  Harr.  160. 

The  gist  of  the  action  is  property  in  the  plaintiff,  and  the  defendant  having  traversed  his 
title,  and  set  up  title  in  himself,  is  not  bound  to  prove  at  the  trial  the  affirmative  part  of  his 
plea,  but  may  rebut  the  proof  offered  by  plaintiff.  He  may  show  that  he  and  the  plaintiff' 
were  joint  owners,  in  order  to  rebut  the  exclusive  possession  of  the  plaintiff.  The  burthen  of 
proof,  where  defendant  pleads  property,  is  in  the  plaintiff.  1  Zab.  (320.  The  value  of  the 
property  may  be  inquired  into,  for  the  purpose  of  settling  the  costs.     Spen.  109. 

The  provisions  of  the  13th  section  apply  only  to  actions  for  goods  and  chattels  distrained 
for  rent.  In  such  actions  the  jury  may  assess  the  value  of  the  property  taken  ;  in  other 
cases  they  cannot ;  and  in  other  cases,  if  the  plaintiff  be  nonsuit  or  a  verdict  rendered 
against  him,  the  damages  are  to  be  assessed  for  the  detention,  and  the  judgment  for  them, 
and  costs  and  a  return  of  goods.     Spen.  77. 

In  this  action,  where  the  defendant  avowed  taking  the  goods  by  virtue  of  an  attachment, 
and  sought  to  have  a  return,  held  that  he  was  bound  to  show,  not  merely  the  issuing  of  the 
writ,  but  that  it  issued  rightly.     1  Zab.  46. 

If  the  defendant  omits  to  plead  non  cepit,  but  pleads  property  in  himself  or  another,  the 
place  of  taking  the  goods  is  not  material.     1  Zab.  53. 

Defendant  avowed  taking  under  an  attachment  against  a  third  person,  averring  that  the 
goods  were  his  ;  held  that  a  plea  denying  the  writ  and  proceedings  thereon,  and  not  the 
material  allegation  of  property  in  the  third  person,  was  bad.     1  Zab.  267. 

A  bond  with  condition  to  prosecute  the  suit  and  to  return  the,  same  goods  and  chattels,  if 
return  thereof  shall  be  adjudged,  although  not  in  the  precise  words  of  the  act.  is^valid.  In 
an  action  upon  this  bond,  the  plaintiff  is  not  bound  by  the  value  of  the  goods'recited  in 
the  condition  ;  that  is  ascertained  by  an  appraisement  to  guide  the  sheriff,  but  is  not  binding 
on  either  of  the  parties.     3  Zab.  736. 

*697T  **f  the  defendant  claims  property  in  the  goods  and  gives  bond,  pursuant  to  sec.  7, 
-I  and  the  issue  upon  the  question  of  property  is  found  for  the  plaintiff,  he  is  entitled 
to  a  verdict  and  judgment  for  damages  as  well  for  the  value  of  the  goods,  as  for  the  deten- 
tion, and  is  not  compelled  to  resort  to  an  aotion  on  the  bond.  Frazier  v.  Fredericks,  Sept. 
T.  1853.     4  Zab. 
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Chancery  reporter,  to  report  decisions  of 

court  of  chancery  and  prerogative 

court, 
to  furnish  printer  with  fair  copies 

and  index, 
to  report   certain    decisions  of  the 

court  of  errors, 

to  publish  himself, 

courts  to  furnish  their  opinions, 

Errors  and  appeals,  decisions  of  court  of, 

how  reported, 


Justices  of  supreme  court  to  furnish  their 

opinions,  4 
Law  reporter,  to  report  opinions  of  jus- 
tices of  supreme  court,  3 

to  report  certain  decisions  of  court 

of  errors,  6 

to  furnish  printer  with  fair  copies 

and  index,  3 

to  publish  himself,  7 

Printing  and  distribution  of,  2,  3,  9 

Reporters,  when  entitled  to  their  pay,  5 

Treasurer  to  distribute,  9 


Revision — Approved  April  17, 


An  Act  for  the  publication  of  chancery  and  law  reports. 

1846.     (R.  S.  714.) 

1.  It  shall  be  the  duty  of  the  chancery  reporter  to  collect,  arrange,  and  com- 
pile, in  regular  order,  all  such  cases  as  have  been  or  shall  be  decided  in  the 
court  of  chancery,  and  in  the  prerogative  court  of  this  state,  wherein  the  prin- 
ciples of  law  or  equity  in  important  or  intricate  cases  may  have  been  or  shall  be 
discussed  and  determined,  or  rules  of  proceeding  and  practice  in  said  courts  de- 
termined or  established,  as  will  tend  to  promulgate  information  useful  to  the 
citizens  of  this  state,  with  the  opinions  of  the  chancellor,  ordinary,  or  surrogate 
general,  or  officers  sitting  with  or  for  the  chancellor,  ordinary,  or  surrogate 
general  in  said  courts  thereon,  together  with  such  cases  determined  in  the  court 
of  errors  and  appeals  in  the  last  resort  in  all  causes,  as  shall  be  important  and 
useful  to  be  generally  known  and  understood. 

2.  It  shall  be  the  duty  of  the  court  of  errors  and  appeals,  the  chancellor, 
ordinary,  or  surrogate  general,  or  officers  sitting  with  or  for  the  chancellor,  ordi- 
nary, or  surrogate  general  in  the  court  of  chancery  and  prerogative  court,  to 
furnish  to  the  said  reporter,  their  opinions  in  writing  in  all  such  cases  determined 
in  said  courts ;  and  that  it  shall  be  the  duty  of  the  said  chancery  reporter  to  fur- 
nish fair  copies  of  all  such  cases  and  opinions,  regularly  digested,  with  a  proper 
index  to  the  same,  to  the  printer  who  may  be  appointed  by  the  legislature  to 
print  the  same,  annually,  or  so  often  as  the  said  cases  shall  be  sufficient  to  form 
a  volume  of  suitable  size,  which  shall  be  printed  by  the  said  printer,  and  be  pub- 
lished and  distributed  or  disposed  of  as  the  legislature  may  direct. 

3.  It  shall  be  the  duty  of  the  law  reporter  to  collect,  and  compile  in  regular 
order,  all  such  cases  as  shall  be  adjudicated  in  the  supreme  court,  with  the  opinion 
of  the  justices  of  the  said  court  thereon,  as  he  shall  think  will  tend  to  promulgate 
useful  information  to  the  citizens  of  this  state;  and  that  it  shall  be  the  duty  of 
the  said  reporter  to  furnish  fair  copies  of  all  such  cases  and  opinions,  regularly 
digested,  with  a  proper  index  to  the  same,  to  the  printer  who  may  be  appointed 
by  the  legislature  to  print  the  same,  annually,  or  so  often  as  the  said  cases  shall 
be  sufficient  to  form  a  volume  of  suitable  size,  which  shall  be  printed  by  the  said 
printer,  and  be  published  and  distributed  or  disposed  of  as  the  legislature  may 
direct. 

4.  It  shall  be  the  duty  of  the  justices  of  the  said  supreme  court,  from  time  to 
time,  to  furnish  the  said  reporter  with  their  opinions  in  writing,  on  all  important 
and  intricate  cases  determined  by  them  in  the  said  court. 

^Supplement.     Approved  March  1,  1849.     (Pam.  244.)  [*698 

5.  Sec.  1.  The  chancery  reporter  shall  hereafter  appoint  the  printer  to  print 
the  chancery  reports,  and  the  law  reporter  shall  hereafter  appoint  the  printer  to 
print  the  law  reports,  of  this  state;  and  that  said  appointments  be  made  from 
time  to  time,  as  said  reporters  shall  deem  necessary;  the  printers  so  appointed 
to  print  such  number  of  copies,  and  at  such  rates,  as  shall  be  directed  by  the 
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legislature  annually;  and  that  the  law  and  chancery  reporters  shall  not  be 
entitled  to  their  respective  compensation  until  they  have  delivered  to  the 
treasurer  of  the  state  the  authorized  number  of  copies  of  law  and  chancery 
reports. 

6.  Sec.  2.  All  decisions  and  opinions  in  cases  determined  in  the  court  of 
errors  and  appeals  in  the  last  resort,  removed  therein  by  writs  of  error  to  the 
courts  of  law,  or  otherwise,  shall  be  furnished  to,  and  collected  and  compiled  by 
the  law  reporter,  and  printed  and  published  with  the  law  reports;  and  all  de- 
cisions and  opinions  in  cases  determined  in  the  court  of  errors  and  appeals  in  the 
last  resort,  removed  therein  by  appeal  from  the  court  of  chancery,  or  otherwise, 
shall  be  furnished  to,  and  collected  and  compiled  by  the  chancery  reporter,  and 
printed  and  published  with  the  chancery  reports. 

A  Supplement.     Approved  March  19,  1857.     (Pam.  293.) 

7.  Sec.  1.  It  shall  be  the  duty  of  the  law  reporter  to  have  the  cases  furnished 
him  for  publication,  printed  without  delay,  at  his  own  expense,  upon  good  paper, 
to  be  approved  by  the  secretary  of  state,  and  whenever  the  cases  so  printed  shall 
be  sufficient  to  form  a  volume  of  suitable  size,  to  deliver  to  the  state  treasurer 
three  hundred  copies  thereof,  for  which  the  treasurer  shall  pay  such  reporter 
three  dollars  per  copy:  Provided,  each  volume  shall  not  contain  less  than  six 
hundred  pages. 

8.  Sec.  2.  It  shall  be  the  duty  of  the  chancery  reporter  to  have  printed  in 
the  same  manner,  and  deliver  to  the  state  treasurer  a  like  number  of  the  chancery 
reports,  each  volume  to  contain  not  less  than  six  hundred  pages,  for  which  he 
shall  receive  three  dollars  per  copy. 

9.  Sec.  3.  The  state  treasurer  shall,  on  the  receipt  of  said  reports,  after 
retaining  one  copy  for  himself,  cause  the  residue  to  be  distributed  under  the 
direction  of  the  governor,  as  follows:  to  the  governor  of  this  state  two  copies, 
to  each  member  of  the  legislature  one  copy,  to  the  state  librarian,  to  be  deposited 
in  the  state  library,  twenty  copies,  to  the  department  of  state  of  the  United 
States,  for  the  congressional  library,  four  copies,  to  the  governor  of  each  state 
and  territory  in  the  United  States  one  copy,  to  each  senator  and  representative 
in  congress  from  this  state  one  copy,  to  the  chancellor  of  this  state  and  each 
judge  of  the  supreme  court  and  court  of  errors  and  appeals  one  copy,  to  the 
secretary  of  state,  clerk  of  the  supreme  court,  clerk  in  chancery,  and  attorney- 
general,  for  their  respective  offices,  each  one  copy,  to  each  county  clerk  and 
surrogate  in  this  state,  for  their  respective  offices  one  copy,  to  the  New  Jersey 
lunatic  asylum  and  state  prison  each  one  copy,  to  the  librarian  of  the  New  Jersey 
historical  society,  for  the  use  of  said  society,  one  copy,  to  the  librarian  of  each 
incorporated  college,  the  Burlington  library,  and  the  Newark  library  association, 
for  the  use  of  their  respective  libraries,  each  one ;  the  remainder  to  be  reserved, 
subject  to  the  order  of  the  legislature. 

Sec.  4.  So  much  of  the  act  to  which  this  is  a  supplement,  and  all  other 
acts  and  parts  of  acts  inconsistent  with  the  provisions  of  this  act,  be  and  the 
same  are  hereby  repealed. 


RIOTS. 


Justices,  sheriffs  and  constables  to  make 
proclamation, 

to  apprehend  those  who  do  not  dis- 
perse, and  if  they  kill  any  person 
to  be  held  guiltless, 


Persons  opposing  or  hindering  the  officers 
to  be  indicted  and  punished, 

continuing  together  one  hour  after 

proclamation  made,  to  be  indicted 
and  punished, 


[See  Crimes.     Quarter  Sessions.] 


MOTS.  T35 

An  Act  to  prevent  routs,  riots  and  tumultuous  assemblies.     Passed  the  24th  of  February, 

17'J7.     (R.  8.  697.J 

1.  From  and  after  the  publication  of  this  act,  if  any  persons,  to  the  number  of 
twelve  or  more,  being  armed  with  clubs,  guns,  swords,  or  other  weapons,  or  if  any 
Dumber  of  persons,  consisting  of  thirty  or  more,  shall  be  unlawfully,  routOBsly, 
riotously,  or  tumultuously  assembled,  any  justice  of  the  peace,  sheriff,  under- 
sheriff,  or  constable  of  the  county,  where  such  assembly  shall  be,  shall,  among 
the  rioters,  or  as  near  to  them  as  he  can  safely  come,  command  silence,  while 
proclamation  is  making,  and  shall,  openly  and  with  a  loud  voice,  make,  or  cause 
to  be  made,  proclamation  in  these  or  the  like  words: 

Slate  of  New  Jersey.  By  virtue  of  an  act  of  this  state,  entitled  "An  act  to 
prevent  routs,  riots  and  tumultuous  assemblies,"  I  am  directed  to  charge  and 
command  all  persons,  being  here  assembled,  immediately  to  disperse  themselves 
and  peaceably  to  depart  to  their  habitations,  or  to  their  lawful  business,  upon 
the  pains  and  penalties  contained  in  the  said  act.     God  save  the  state. 

And  all  justices  of  the  peace,  sheriffs,  undersheriffs,  and  constables,  within 
the  limits  of  their  respective  jurisdictions,  are  hereby  authorized,  empowered 
and  required,  on  notice  or  knowledge  of  any  such  unlawful,  routous,  riotous,  or 
tumultuous  assembly,  to  resort  to  the  place  where  such  unlawful,  routous,  riotous, 
or  tumultuous  assembly  shall  be,  and  there  to  make,  or  cause  to  be  made,  pro- 
clamation in  manner  aforesaid. 

2.  If  such  persons,  so  unlawfully,  routously,  riotously,  and  tumultuously 
assembled  as  aforesaid,  shall,  after  proclamation  made,  or  attempted  to  be 
made,  in  manner  aforesaid,  continue  together  and  not  disperse  themselves  within 
one  hour,  then  it  shall  and  may  be  lawful  to  and  for  every  justice  of  the  peace, 
sheriff,  undersheriff,  or  constable  of  the  county  where  such  assembly  shall  be, 
and  to  and  for  such  other  *person  and  persons,  as  shall  be  commanded  r*(>qq 
to  be  assisting  unto  any  such  justice,  sheriff,  undersheriff,  or  constable  L 
(who  are  hereby  respectively  authorized  and  empowered  to  command  all  the 
citizens  of  this  state,  to  be  assisting  to  them  therein),  to  seize  and  apprehend, 
and  they  are  hereby  required  to  seize  and  apprehend  such  persons,  so  unlawfully, 
routously,  riotously  and  tumultuously  continuing  together,  after  proclamation 
made,  or  attempted  to  be  made,  as  aforesaid,  and  forthwith  to  carry  the  persons 
so  apprehended,  before  one  or  more  of  the  justices  of  the  peace  of  the  county, 
where  such  persons  shall  be  so  apprehended,  in  order  to  their  being  proceeded 
against,  for  such  their  offences,  according  to  law;  and  if  the  persons  so  unlaw- 
fully, routously,  riotously  and  tumultuously  assembled,  or  any  of  them,  shall 
happen  to  be  killed,  wounded  or  hurt,  in  the  dispersing,  seizing  or  apprehend- 
ing, or  endeavoring  to  disperse,  seize  or  apprehend  them,  by  reason  of  their 
resisting  the  persons  so  dispersing,  seizing  or  apprehending,  or  endeavoring  to 
disperse,  seize,  or  apprehend  them,  then  every  such  justice  of  the  peace,  sheriff, 
undersheriff,  or  constable,  and  all  and  singular  person  and  persons,  being  aid- 
ing or  assisting  to  tnem,  or  any  of  them,  shall  be  held  guiltless,  and  be  absolutely 
indemnified  and  discharged. 

3.  If  any  person  or  persons  do  or  shall,  with  force  and  arms,  wilfully  and 
knowingly,  oppose,  obstruct,  or  in  any  manner,  wilfully  and  knowingly,  let,  hin- 
der, or  hurt  auy  person  or  persons,  that  shall  begin  to  proclaim,  or  go  to  pro- 
claim, according  to  the  proclamation  hereby  directed  to  be  made,  whereby  such 
proclamation  .shall  not  be  made,  that  then  every  such  opposing,  obstructing,  let- 
ting, hindering,  or  hurting  such  person  or  persons,  so  beginning  or  going  to 
make  such  proclamation  as  aforesaid,  shall  be  adjudged  a  misdemeanor,  and  be 
punished  by  fine  or  imprisonment,  or  both,  or  by  fine  or  imprisonment"  at  hard 
labor,  or  both,  the  fine  not  to  exceed  one  hundred  dollars,  nor  the  imprisonment 
six  months. 

4.  All  persons,  who,  for  the  space  of  one  hour  after  proclamation  made,  or 
attempted  to  be  made,  as  aforesaid,  shall  unlawfully,  routously,  riotously  and 
tumultuously  continue  together  to  the  number  of  twelve  or  more,  if  armed,  or  of 
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thirty  or  more,  if  unarmed,  as  aforesaid ;  then  such  persons,  so  offending,  shall 
be  adjudged  guilty  of  a  misdemeanor,  and,  on  conviction,  shall  be  punished  by 
fine  or  imprisonment,  or  both,  or  by  fine  or  imprisonment  at  hard  labor,  or 
both,  the  fine  not  to  exceed  one  thousand  dollars,  nor  the  imprisonment  three 
years. 
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Appeal,  parties   aggrieved,  entitled   to, 

57,  63, 
Applications  for  public  road,  how  to  be 
made, 

between  or  in  two  counties, 

through  or  in  three  counties, 

for  private  road, 

Assessments,  how  apportioned  between 

townships, 
not  to  be  made  in  favor  of  appli- 
cants, 

road  uot  to  be  opened,  till  paid, 

owners  entitled  to  recover  amount 

of,  68,  87, 

of  damages  on  private  road,  how 

made. 
By-roads,  how  laid  out  and  opened, 

swinging  gates  in,  13- 

owner  of  land  may  make  bridges 

over  drains, 
Boats  may  be  stowed  in  highway  at  Cape 

Island, 
Cape  May,  justices  may  act, 
Carriages,  to  keep  to  the  right, 
Caveat,  when  entered,  and  effect  of, 

if  road  in  two  counties, 

proceedings  on,  8, 

Certificate  of  treeholders,  not  set  aside 

for  lack  of  form, 
Cities  and  towns,  streets  in, 
Commissioners  on  roads  dividing  town- 
ships, 

expenses  of  appointment,  how  paid, 

Dams,  roads  across,  to  be  kept  in  repair, 
Dwelling-houses,  &c,  not  to  be  removed, 
Fees  of  overseers  and  officers,         46,  69, 
Freeholders,  appointment  and  proceed- 
ings of,  8, 

to  set  up  milestones,  &c, 

term  of  office, 

may  lay  out  public  roads,  as  here- 
tofore, 
Grade,  altering  of,  87- 
Highways,  certain,  established,             35, 

penalty  for  obstructing, 

not  to  extend  to  streets,  &c, 

certain  streets  declared  to  be, 

certain  great  roads  subject  to  same 

law  as  others, 
Justices  may  be  appointed  to  view  road 

in  Cape  May, 
Mills  and  iron-works,  dams  of,  26, 

Milestones  or  posts  to  be  set  up, 
Money  for  roads,  how  to  be  raised, 
Notice  of  application  for,  2, 

of  meeting  of  surveyors, 

of  meeting  of  freeholders, 

Overseers,  their  divisions  to  be  assigned, 


Overseers,  duty  of,  21 

to  account,  23 

penalty  for  neglect,                   23,  43,  45 

liable,  if  township  fined,  24 

may  be  indicted,  24 

to  have  tax  worked  out,  25 

may  enter  on  adjacent  lands,  28 

to  remove  encroachments,  32 

to  warn  and  call  out  workers,  38 

to  keep  a  book,  &c,  40,  41 


if  he  have  no  money,  what  to  do, 

to    prosecute    for   defacing    mile- 
stones, &c, 

when  to  take  charge  of  turnpike, 

when  not  to  work,  97, 

Owners  of  land  may  recover  assessment 
and  damages,  68,  74, 

may  construct  sidewalks, 
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41 
70 
98 
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Penalty  on  surveyor,  freeholder  and  clerk,  11 

for  girdling  trees,  29 

on  owner  for  not  felling,  30 

for  asking  money  of  travellers,  31 

for  obstructing  or  encroaching  on 

road,  33 

for  not  working  on  road,  39 

for  injuring  swinging  gates,  14 

on  overseer  for  neglect,  43 

for  defacing  milestones,  &c,  44 

on  overseers  for  neglecting  to  prose- 
cute, 45 

for  injuring  fruit  or  shade  trees,  &c,  53 

for  opening  road  through  state  lands,  55 

for  neglecting  to  prosecute.  45 

for   riding   or   driving   over  side- 
walks, 85 

to  extend  public  roads,  86 

for  using  carriages  not  of  prescribed 

track,  82 

on  drivers  not  keeping  to  the  right,    83 

Private  roads,  application  for,  5 

how  to  be  worked,  &c,  13 

I swinging  gates  across,  14 

bridges  over  drains,  15—17 

manner  of  keeping  in  repair,        17,  18 

Proceedings  in  case  of  legal  disability 

or  non-residence,  73 

Returns  of  surveyors  to  be  recorded,  5 

when  to  be  delivered  to  clerk,  6 

of    road,    in    three   counties,   how 

made,  58 

Road  tax,  persons  may  elect  to  work  out,  25 
Sidewalks,  how  constructed,  83-86 

penalty  for  riding  or  driving  over,     85 

Special  act,  93a 

State  lands,  road  not  to  be  opened  through,  54 

penalty  for  opening  such  road,  55 

Surveyors,    appointment    and    meeting 

of,  2,  5,  21,  56 
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Surveyors,  quorum  and  proceedings 

of,  6,  6,  12 

adjournment  of,  12 

penalty  on,  for  neglect,  11 


Township*,  inhabitants  of,  may  construct 

side-walks,  77 

roads  dividing,  how  kept  in  order,  48 

Term  township,  defined,  51 


to  make  assessment  of  damages,         50  i  Track  of  wheel  carriages  prescribed,  94 


assessment  of,  to  be  evidence,  60 

to  assess  damages  on  private  road,  70 

to  make  return  of  assessment,  71 

when  to  apportion  assessment,  62 

Swinging  gates  on  private  or  by-roads,  13-16 

Tax,  how  raised,  22 
Town  committee,  to  assign  districts,     20,  38 

to  settle  accounts,  23 

„_„.,  *meetines  to  raise  sufficient 

*'01l                  funds  22 

to  vote  for  repairing  roads  by 

hire  or  labor,  37 
Townships,  inhabitants  of,  liable  for  as- 
sessment, 61 


penalty  for  using  carriages  of  dif- 
ferent, 94 
Travellers,  not  to  be  molested,  31 

how  to  pass,  95 

Trees,  penalty  for  girdling,  29 

girdled,  to  be  felled,  30 

fruit.  &c,  not  to  be  injured,  52,  53 

Wheels,  width  of,  94 

Width  of  roads,  1 

Working  to  pay  tax,  how  to  be  done,  25 

town  meeting  to  determine,  37 

warning  and  calling  inhabitants,         38 

penalty  for  not  appearing,  &c  ,  39 

overseer  to  keep  book,  &c,  40,  41 

in  case  overseer  has  no  money,  42 


[See  Counties.     Fences.     Meadows.      Townships.      Travellers.] 
An  Act  concerning  roads.     Revision — Approved  April  16,  1846.     (R.  S.  515.) 

1.  Every  public  road  or  highway  which  shall  hereafter  be  laid  out,  shall  not 
be  more  than  four,  nor  less  than  two  rods  wide  ;  and  that  every  private  road 
which  shall  hereafter  be  laid  out,  shall  not  be  more  than  thirty  feet  in  width,  but 
may  be  less;  at  the  discretion  of  the  surveyors  of  the  highways.     (See  77.) 

2.  When  ten  or  more  persons,  being  freeholders,  shall  think  a  public  road 
necessary,  or  any  public  road  which  hath  been  or  shall  be  laid  out  unnecessary, 
or  any  alteration  in  such  road  necessary,  in  any  part  of  the  county  in  which  they 
reside,  it  shall  be  lawful  for  the  said  persons  to  make  application,  in  writing,  to 
the  inferior  court  of  common  pleas  of  the  said  county,  in  open  court,  having 
given  previous  notice  for  at  least  ten  days  of  such  intended  application,  and  also 
of  the  day  on  which  such  application  is  intended  to  be  made,  by  advertisements 
under  their  hands,  and  set  up  at  three  of  the  most  public  places  in  the  township 
in  which  the  said  road  is  proposed  to  be  laid  out,  vacated  or  altered,  and  if  there 
be  more  townships  than  one  through  which  the  said  road  may  run,  by  advertise- 
ments, to  be  set  up  at  three  of  the  most  public  places  in  each  township ;  and  the 
said  court,  when  applied  to  as  aforesaid,  on  due  proof  being  made  that  the  ad- 
vertisements have  been  set  up  according  to  law,  on  which  the  judgment  of  the 
court  shall  be  final  and  conclusive,  are  hereby  authorized  and  required  to  appoint 
six  of  the  surveyors  of  the  highways  of  the  said  county,  ever  having  regard  to 
the  appointment  of  the  surveyors  of  the  highways  of  those  townships  where  the 
said  road  shall  be  so  applied  for  to  be  laid  out,  vacated  or  altered  :  Provided. 
that  no  surveyor  shall  be  appointed  through  whose  land  the  road  may  run,  or 
who  for  any  other  reason  which  the  court  in  their  discretion  shall  deem  sufficient, 
think  ought  not  to  be  appointed  ;  and  the  said  surveyors  shall  meet  at  such  time 
and  place  as  the  said  court  shall  direct,  a  copy  of  which  appointment  shall  be 
served  by  the  said  applicants,  or  any  one  of  them,  on  each  of  the  said  surveyors, 
at  least  six  days  prior  to  the  time  of  their  meeting ;  and  two  of  the  said  appli- 
cants shall,  at  the  least,  twelve  days  prior  to  the  said  time,  sign  and  set  up  adver- 
tisements at  three  of  the  most  public  places  in  the  said  township  or  townships, 
setting  forth  the  time  and  place  of  the  meeting  of  the  surveyors,  agreeably  to  the 
directions  of  the  court,  and  designating  the  points  or  places  from  and  to  which 
the  said  road  is  proposed  to  be  laid  out,  vacated  or  altered. 

3.  When  the  aforesaid  number  of  freeholders  shall  think  a  public  road  neces- 
sary, or  any  public  road  unnecessary,  or  any  alteration  in  such  road  necessary, 
on  any  part  of  the  line  between  two  counties,  or  part  in  one  county  and  part  in 
another,  they  shall  make  application,  in  writing,  to  the  supreme  court,  having 
first  advertised  such  intended  application,  as  also  the  day  on  which  such  appli- 
cation is  intended  to  be  made,  for  at  least  three  weeks,  at  four  of  the  most  public 
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places  in  each  of  the  said  counties  nearest  the  place  where  such  road  is  to  be 
laid  out,  vacated  or  altered,  and  the  supreme  court,  on  such  application,  shall 
appoint  three  of  the  surveyors  of  the  highways  in  each  of  the  said  counties,  hav- 
ing a  regard  to  the  appointment  of  the  surveyors  of  the  highways  of  those  town- 
ships where  the  said  road  shall  be  so  applied  for  to  be  laid  out,  vacated  or  altered, 
subject  to  the  restrictions  imposed  by  the  second  section  of  this  act,  who  shall 
meet  at  such  time  and  place  as  the  said  court  shall  direct ;  and  the  said  appli- 
cants and  surveyors  shall  thereupon  proceed  in  the  manner  prescribed  in  the 
second  section  of  this  act. 

*Tn9l  *■*•  ^  an-v  Person  sna^  think  a  private  road  necessary  to  or  from  his  or 
"'-'  her  land,  mill,  market,  public  landing  or  public  road,  or  shall  think  it 
necessary  to  have  a  private  road  vacated  or  altered,  he  or  she  shall  make  appli- 
cation, in  writing,  to  the  inferior  court  of  common  pleas  of  the  county,  or  to  the 
supreme  court,  as  the  case  may  require,  having  given  notice  of  his  or  her  inten- 
tion, at  least  ten  days,  and  the  court  shall  thereupon  appoint  six  of  the  surveyors 
of  the  highways,  as  before  directed,  and  the  applicant  and  the  surveyors  shall  be 
guided  in  all  things  as  in  the  manner  before  prescribed,  except  that  the  signature 
of  the  applicant  to  the  advertisements,  and  to  the  notice  to  the  surveyors,  shall 
be  deemed  sufficient. 

5.  The  said  six  surveyors  of  the  highways,  appointed  by  the  supreme  court,  or 
any  of  the  inferior  courts  of  common  pleas  in  this  state,  when  met  as  aforesaid, 
or  a  majority  of  them  so  met,  on  due  proof  being  made  to  them  that  the  adver- 
tisements of  their  meeting  have  been  set  up  according  to  law,  on  which  the  said 
surveyors  shall  decide,  and  their  decision  be  final  and  conclusive,  shall  view  the 
premises,  and  may,  if  they  shall  think  it  necessary,  lay  out,  vacate  or  alter  the 
said  public  or  private  road,  and  lay  the  same  as  may  appear  to  them  to  be  most 
for  the  public  and  private  convenience,  having  a  regard  to  the  best  ground  for  a 
road,  and  the  shortest  distance,  in  such  a  manner  as  to  do  the  least  injury  to  pri- 
vate property,  and  shall  cause  the  road  so  laid  out  or  altered,  to  be  marked  at 
proper  distances  in  the  line  of  the  same,  and  make  return  thereof,  with  a  map  or 
draught  of  the  same,  with  the  courses  and  distances,  and  reference  to  the  most 
remarkable  places,  and  the  improvements  through  which  it  may  pass,  with  the 
time  when  the  overseers  of  the  highways  shall  open  the  same,  if  a  public  road, 
for  public  use,  or  if  a  private  road,  when  the  applicants  may  open  the  same; 
which  return  the  said  surveyors,  or  a  majority  of  them  as  aforesaid,  shall  date, 
sign  and  deliver  to  the  applicant,  or  in  case  of  a  public  road  to  some  of  the  appli- 
cants, who  shall  deliver  or  transmit  it  to  the  clerk  of  the  court  of  common  pleas 
of  the  said  county,  or  in  case  of  a  road  running  on  the  line  between  two  counties, 
or  part  in  one  county  and  part  in  another,  to  the  clerk  of  the  supreme  court,  who 
is  hereby  required  to  record  the  said  return,  together  with  a  map  or  draught 
thereof,  in  a  book  to  be  kept  for  that  purpose,  and  every  road  so  laid  out  or 
altered  and  recorded  as  aforesaid,  shall  be  a  lawful  highway  or  private  road 
from  the  time  appointed  for  the  opening  of  the  same  ;  and  if  any  road  be 
vacated,  return  thereof  shall  be  made,  signed,  delivered,  transmitted  and  recorded 
as  aforesaid. 

6.  It  shall  be  the  duty  of  the  applicant  or  applicants,  to  whom  shall  be  deliv- 
ered the  return  of  the  surveyors  of  the  highways,  in  pursuance  of  this  act,  to 
deliver  or  transmit  the  said  return  to  the  clerk  of  the  court  of  common  pleas,  or 
of  the  supreme  court,  as  the  case  may  require,  within  fifteen  days  after  the  date 
thereof;  and  that  in  every  case  of  neglect  or  refusal  to  deliver  or  transmit  the 
same,  within  the  time  aforesaid,  the  said  return  shall  be  void. 

7.  The  clerk  of  any  court  of  common  pleas,  or  of  the  supreme  court,  shall  not 
record  the  return  of  the  surveyors  until  the  expiration  of  fifteen  days  after  he 
shall  have  received  the  same,  so  that  any  person  being  aggrieved  thereby,  may, 
within  that  time,  enter  a  caveat  with  the  said  clerk  against  recording  the  said 
return,  which  caveat,  so  entered,  shall  operate  as  a  supersedeas  to  further  pro- 
ceedings until  the  next  court. 

8.  When  any  person  or  persons  shall  think  him,  her,  or  themselves  injured  or 
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aggrieved  by  any  roarl  which  shall  hereafter  be  laid  out,  vacated  or  altered  by 
the  said  surveyors,  having  entered  a  caveat  as  aforesaid,  he,  she,  or  they,  or  their 
legal  representatives,  may  make  application  in  writing  to  the  court  of  common 
pleas  succeeding,  and  the  said  court  shall  not  set  aside  the  proceedings  of  the 
surveyors  for  illegality  or  irregularity,  but  shall  thereupon,  during  the  term  to 
which  the  said  application  is  made,  appoint  six  of  the  chosen  freeholders  of  the 
county  in  which  the  said  road  shall  have  been  so  laid  out,  vacated  or  altered, 
designating  the  time  and  place  of  the  meeting  of  the  said  freeholders,  always 
having  regard  to  the  appointment  of  the  chosen  freeholders  of  the  township  or 
townships  where  the  road  shall  have  been  laid  out,  vacated  or  altered  :  Provided, 
that  no  freeholder  be  appointed  through  whose  land  the  road  may  run,  or  who 
for  any  other  reason  which  the  court  *in  their  discretion  shall  deem  suffi-  r*7n^ 
cient,  think  ought  not  to  be  appointed;  a  copy  of  which  appointment  L 
shall  be  served  by  the  applicant  or  applicants,  on  the  said  freeholders,  in  the 
same  way  and  manner,  and  the  mode  of  giving  public  notice  by  advertisements, 
in  all  respects  shall  be  the  same  as  is  directed  by  the  second  section  of  this  act, 
in  respect  both  to  the  applicants  and  to  the  surveyors  of  the  highways  ;  and  the 
said  chosen  freeholders,  having  taken  an  oath  or  affirmation  to  act  faithfully  and 
impartially,  shall  proceed  to  view  the  said  road,  so  laid  out,  vacated  or  altered, 
and  if  they  or  a  majority  of  them  shall  believe  such  laying  out,  vacation  or  alter- 
ation, or  any  part  thereof,  to  be  necessary  and  useful,  they  shall  certify  the  same 
to  the  said  court,  the  term  next  succeeding  that  in  which  they  were  appointed, 
and  the  court  shall  thereupon  cause  the  same  to  be  recorded  in  the  book  kept 
for  that  purpose  in  the  office  of  the  clerk  of  the  county  as  aforesaid  ;  which  cer- 
tificate and  proceedings  of  the  freeholders  shall  be  binding  and  conclusive  in  all 
cases,  and  shall  not  be  subject,  to  an  appeal  or  certiorari,  or  to  be  set  aside  for 
lack  of  form,  and  no  application  shall  be  made  touching  snch  road  so  laid  out, 
vacated  or  altered,  under  the  term  of  one  year  after  the  recording  of  the  same ; 
but  if  the  said  freeholders  shall  believe  such  laying  out,  vacation  or  alteration  to 
be  unnecessary  or  injurious,  they  shall  certify  the  same  to  the  court  aforesaid, 
and  the  proceedings  of  the  surveyors  shall  be  made  null  and  void,  and  the  same 
shall  not  again  be  applied  for  under  the  term  of  one  year  ;  but  if  no  caveat  shall 
have  been  entered,  or  the  person  or  persons  entering  the  same  shall  not  proceed 
in  the  manner  prescribed  in  this  section,  or  the  said  freeholders  or  a  majority  of 
them  shall  neglect  to  certify  that  the  same  is  unnecessary,  or  if  the  said  free- 
holders should  be  equally  divided,  the  proceedings  of  the  surveyors  shall  be 
deemed  valid  and  effectual,  and  the  clerk  as  aforesaid  shall,  by  order  from  the 
court,  record  the  same,  and  every  road  so  laid  out  or  altered  and  recorded  as 
aforesaid,  shall  be  a  lawful  highway  from  the  time  appointed  for  the  opening  of 
the  same. 

9.  Whenever  it  shall  so  happen,  that  application  shall  be  made  to  the  inferior 
court  of  common  pleas  of  the  county  of  Cape  May,  for  the  appointment  of  chosen 
freeholders  of  said  county  to  view  any  road  laid  out,  altered  or  vacated  by  sur- 
veyors of  the  highways,  and  it  shall  appear  to  the  said  court  that  the  road  so  laid 
out,  altered  or  vacated,  shall  run  through  the  lands  of  any  or  either  of  the  chosen 
freeholders,  or  that  for  any  other  reason  which  the  court  shall  deem  sufficient, 
such  chosen  freeholder  or  freeholders  ought  not  to  be  appointed  on  such  view, 
that  then  and  in  such  case  it  shall  and  may  be  lawful  for  the  said  court  to  appoint 
one  or  more  justices  of  the  peace  of  said  county,  who  shall  be  free  from  the  ob- 
jections aforesaid,  in  the  place  or  stead  of  such  chosen  freeholder  or  freeholders, 
who  may  have  been  deemed  by  the  said  court  improper  to  be  appointed  on  such 
view;  and  that  the  proceedings  of  such  justice  or  justices,  in  conjunction  with 
the  chosen  freeholders  so  as  aforesaid  to  be  appointed,  shall  be  good  and  valid 
to  all  intents  and  purposes,  any  thing  in  this  act  contained  to  the  contrary  not- 
withstanding. 

10.  When  any  person  or  persons  shall  think  him,  her,  or  themselves  injured 
or  aggrieved  by  any  road  which  shall  hereafter  be  laid  out,  vacated  or  altered 
by  the  said  surveyors,  on  any  line  between  two  counties,  or  part  in  one  county 
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and  part  in  another,  having  entered  a  caveat  as  aforesaid,  with  the  clerk  of  the 
supreme  court,  he,  she  or  they,  or  their  legal  representatives,  may  make  appli- 
cation in  writing  to  the  said  supreme  court  succeeding,  and  the  said  court  shall 
thereupon,  during  the  term  to  which  the  said  application  is  made,  appoint  three 
of  the  chosen  freeholders  in  each  of  the  said  counties,  designating  the  time  and 
place  of  the  meeting  of  the  said  freeholders,  always  having  regard  to  the  appoint- 
ment of  the  freeholders  of  the  township  or  townships  where  the  road  shall  have 
been  laid  out,  vacated  or  altered,  subject  to  the  same  provisions  and  restrictions 
as  in  the  eighth  section ;  a  copy  of  which  appointment  shall  be  served  by  the 
applicant  or  applicants,  on  the  said  freeholders,  in  the  same  way  and  man- 
ner, and  the  mode  of  giving  public  notice  by  advertisements,  in  all  respects, 
shall  be  the  same  as  is  directed  by  the  second  section  of  this  act,  in  respect  both 
to  the  applicants  and  to  the  surveyors  of  the  highways;  and  the  said  chosen  free- 
holders, having  previously  taken  an  oath  or  affirmation  to  act  faithfully  and  im- 
**7(ul  PartiaMyt  sna^  proceed  to  view  the  said  *road  so  laid  out,  vacated  or 
-*  altered,  and  if  they  or  a  majority  of  them  shall  believe  such  laying  out, 
vacation  or  alteration,  or  any  part  thereof,  to  be  necessary  and  useful,  they  shall 
certify  the  same  to  the  supreme  court  the  term  next  succeeding  that  in  which 
they  were  appointed,  and  the  supreme  court  shall  thereupon  cause  the  same  to 
be  recorded  in  a  book  kept  for  that  purpose  in  the  office  of  the  clerk  of  the  said 
court,  which  certificate  and  proceedings  of  the  freeholders  shall  be  binding  and 
conclusive  in  all  cases,  and  shall  not  be  subject  to  be  set  aside  for  lack  of  form, 
and  no  application  shall  be  made  touching  such  road  so  laid,  out,  vacated  or 
altered,  under  the  term  of  one  year  after  the  recording  of  the  same;  but  if  the 
said  freeholders  shall  believe  such  laying  out,  vacation  or  alteration  to  be  un- 
necessary or  injurious,  they  shall  certify  the  same  to  the  supreme  court  afore- 
said, and  the  proceedings  of  the  surveyors  shall  be  made  null  and  void,  and  the 
same  shall  not  again  be  applied  for  under  the  term  of  one  year;  but  if  no  caveat 
shall  have  been  entered,  or  the  person  or  persons  entering  the  same  shall  not  pro- 
ceed in  the  manner  prescribed  in  this  section,  or  the  said  freeholders,  or  a  majo- 
rity of  them  shall  neglect  to  certify  that  the  same  is  unnecessary,  or  if  the  said 
freeholders  should  be  equally  divided,  the  proceedings  of  the  surveyors  shall  be 
deemed  valid  and  effectual,  and  the  clerk  as  aforesaid,  shall,  by  order  from  the 
court,  record  the  same,  and  every  road  so  laid  out,  or  altered  and  recorded  as 
aforesaid,  shall  be  a  lawful  road  or  highway,  from  the  time  appointed  for  the 
opening  of  the  same. 

11.  If  any  surveyor  of  the  highways,  or  chosen  freeholder,  who  shall  have  due 
notice,  or  any  clerk  having  due  notice,  shall  refuse  or  neglect  to  perform  any  duty 
prescribed  by  this  act,  he  shall,  unless  he  assign  good  reasons  for  such  refusal  or 
neglect,  forfeit  sixteen  dollars,  to  be  recovered  by  actiou  of  debt,  with  costs,  by 
any  person  who  shall  sue  for  the  same,  in  any  court  where  the  same  is  cogni- 
zable, to  be  paid  to  the  county  collector  for  the  use  of  the  county. 

12.  If  any  number  not  less  than  four  of  the  said  six  surveyors  or  freeholders, 
shall  attend  at  the  time  and  place  appointed  by  the  court,  they  shall  be  a  quorum 
to  execute  the  business  for  which  they  convened,  and  be  competent  to  lay  out, 
vacate  or  alter  the  said  road,  as  the  case  may  require:  Provided,  that  the  sig- 
nature of  two  of  the  surveyors  or  freeholders,  in  each  of  the  said  counties,  where 
there  are  more  counties  than  one,  shall  be  necessary  to  render  the  said  return 
valid  or  effectual;  and  if  any  number  of  the  six  surveyors  or  freeholders  shall 
convene  as  aforesaid,  they  may,  if  a  majority  of  the  applicants  attending  consent, 
adjourn  to  a  future  day,  giving  the  parties  then  present  verbal,  and  the  abseut 
surveyor  or  surveyors,  or  the  absent  freeholder  or  freeholders,  written  notice  of 
the  time  to  which  they  have  adjourned;  and  if  any  number  of  the  said  survey- 
ors or  freeholders,  sufficient  to  constitute  a  quorum,  shall  convene  pursuant  to 
adjournment,  they  shall  proceed  to  perform  the  service  and  duty  required  of 
them,  in  the  manner  hereinbefore  prescribed. 

13.  Every  private  road,  which  shall  be  laid  out  or  altered  by  virtue  of  this  act, 
shall  be  cleared,  worked,  repaired  and  maintained,  by  the  applicant  or  applicants, 
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and  such  other  person  or  persons  as  commonly  make  use  of  the  same,  or  in  ease 
of  neglect  it  shall  be  lawful  for  any  other  person  or  persons  who  have  occasion  to 
use  the  said  road,  to  clear,  work  and  maintain  the  same:  And  further,  that  it 
shall  be  lawful  for  the  owner  of  any  land,  over  which  a  private  or  by-road  may 
pass,  to  hang  swinging  gates  in  the  said  road,  and  if  any  person  shall  stake, 
shore,  or  leave  open,  or  cut,  break  or  pull  down,  or  destroy  any  pate,  he  shall 
for  every  offence  forfeit  two  dollars,  to  be  recovered  by  action  of  debt,  with  costs, 
by  any  person  who  shall  prosecute  for  the  same,  and  shall  also  pay  the  owner  of 
the  soil  or  his  tenant  all  damages  which  he  may  have  sustained  thereby,  to  be 
appraised  by  three  neighboring  freeholders,  or  a  majority  of  them,  which  damages, 
so  assessed,  shall  be  recovered  by  action  of  debt,  with  costs. 

14.  Where  any  private  road  is  now,  or  shall  be  laid  out  or  altered  by  virtue 
of  this  act,  so  as  to  run  upon  the  line  or  lines  of  one  or  more  owner  or  owners  of 
the  soil,  it  shall  be  lawful  for  such  owner  or  owners,  or  either  of  them,  to  hang 
swinging  gates  in  the  said  road  ;  and  if  any  person  or  persons  shall  stake,  shore, 
or  leave  *open,  or  cut,  break,  or  pull  down,  or  destroy  any  gate  (other  r*^- 
than  such  owner  or  owners  of  the  soil,  at  whose  expense  the  said  gate  was  L  '  * 
hung  or  put  up)  he,  she,  or  they  shall,  for  every  such  offence,  forfeit  five  dollars, 
to  be  recovered  by  action  of  debt,  with  costs,  by  any  person  who  shall  prosecute 
for  the  same;  and  shall  also  pay  the  owner  or  owners  of  the  soil,  his  or  their 
tenants,  all  damages  which  he,  she,  or  they  may  have  sustained  thereby,  to  be 
appraised  by  three  neighboring  freeholders,  or  a  majority  of  them,  which  dam- 
ages, so  assessed,  shall  be  recovered  by  action  of  debt,  with  costs. 

15.  It  shall  and  may  be  lawful  for  the  owner  or  owners  of  any  land  or  meadow, 
over  which  a  private  or  by-road  may  pass,  to  erect,  make,  and  maintain  bridges 
on  all  ditches  and  drains  lying  or  running  across  said  road. 

16.  All  bridges  which  are  now  made,  or  hereafter  may  be  made,  across  or 
over  ditches  or  drains  in  private  and  by-roads,  lying  on  mud  or  miry  bottom, 
with  one  or  two  doors  or  hoists,  with  at  least  three  feet  span,  and' made  of  such 
light  materials  as  may  be  hoisted  or  lowered  with  facility,  shall  be  taken  and 
considered  as  swinging  gates,  and  all  persons  leaving  such  gates  down  or  laid, 
or  who  shall  cut,  break,  or  destroy  any  such  gate,  bridge  or  door,  shall  for 
every  such  offence  forfeit  two  dollars,  to  be  recovered  by  action  of  debt,  with 
costs,  by  any  person  who  shall  prosecute  for  the  same,  and  shall  also  pay  the 
owner  of  the  soil  or  his  tenant,  all  damages  which  he  may  have  sustained  thereby, 
to  be  appraised  by  three  neighboring  freeholders  or  a  majority  of  them;  which 
damages  so  assessed,  shall  be  recovered  by  action  of  debt,  with  costs. 

17.  For  the  equitable  distribution  of  any  expense  which  may  accrue  in  making 
and  keeping  in  repair  any  private  road  or  bridge,  whereby  two  or  more  persons 
owning  real  estate  may  be  benefited  by  the  use  of  said  road,  in  going  to  or  from 
their  said  premises,  it  shall  and  may  be  lawful  for  any  person  so  using  said  road, 
to  make  and  keep  in  repair  said  road  or  bridge  at  any  time  when  the  same  may 
be  necessary;  and  the  expense  of  said  repairs  shall,  on  the  refusal  of  any  indi- 
vidual to  pay  his  proportion  thereof,  to  the  person  from  whom  the  money  may 
be  due,  on  the  application  to  two  freeholders,  entirely  disinterested  in  the  same, 
be  assessed  by  said  freeholders,  after  the  valuation  of  said  work,  upon  the  owner 
or  owners  benefited  thereby,  according  to  the  advantages  he  or  they  may  respec- 
tively receive. 

18.  Upon  the  receipt  of  the  said  assessment,  made  out  by  the  freeholders  in 
manner  aforesaid,  the  person  who  may  have  expended  money  in  the  making  or 
repairing  any  such  private  road  or  bridge,  shall,  in  person  or  by  notice  in  writing, 
left  at  the  usual  place  of  abode  of  each  or  any  person  or  persons  upon  whom 
such  assessment  may  be  made,  demand  of  the  same  the  sum  so  assessed  as  afore- 
said ;  and  if  any  person  or  persons,  upon  whom  any  such  assessment  be  made, 
shall  neglect  or  refuse  to  pay  the  amount  of  said  assessment  for  the  space  of 
twenty  days  after  payment  of  the  same  shall  have  been  demanded,  it  shall  and 
may  be  lawful  for  the  person  who  may  have  disbursed  the  said  money,  to  sue 
for  and  recover  from  every  delinquent   person  or  persons  upon  whom  such 
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assessment  shall  have  been  made,  the  amount  of  such  assessment,  together  with 
the  costs  of  suit,  by  action  of  debt,  in  any  court  of  competent  jurisdiction. 

19.  If  any  by-road  heretofore  used  as  such  by  the  inhabitants  of  this  state, 
although  not  laid  out  agreeably  to  law,  shall  be  shut  up,  or  rendered  impassable, 
whereby  the  said  inhabitants  may  be  put  to  immediate  inconvenieuce  or  diffi- 
culty, then  any  person  so  aggrieved  may  apply,  in  writing,  to  three  of  the 
chosen  freeholders  of  the  county  nearest  to  the  said  by-road  to  lay  out  the  said 
road,  and  the  said  freeholders  are  hereby  authorized  to  lay  out  the  same,  which 
shall  remain  as  a  private  road  until  it  be  vacated  or  altered,  as  in  the  manner 
directed  in  the  fourth  section  of  this  act. 

20.  The  township  committee,  who  shall  hereafter  be  chosen,  agreeably  to  law, 
in  the  respective  townships  of  this  state,  or  a  majority  of  such  committee,  are 
hereby  authorized  and  directed  to  assign  and  appoint,  in  writing,  to  the  over- 
seers of  the  highways  respectively  their  several  limits  and  divisions  of  the 
highways  within  such  township,  for  opening,  clearing  out,  working,  amend- 
ment and  repair;  and  the  said  overseers  are  hereby  commanded  to  observe 
:t.h7ft„-]  and  conform  themselves  *to  such  assignment:  Provided,  that  in  case  the 

3  J  township  committee  of  any  township  shall  neglect  or  refuse  to  assign  and 
set  off  the  divisions  and  limits  of  the  highways  to  the  overseers  of  the  highways, 
then  it  shall  be  the  duty  of  the  said  overseer  or  overseers  of  the  highways  to 
observe  and  conform  themselves  to  such  assignments  as  have  at  any  time  hereto- 
fore been  made  in  the  said  township. 

21.  It  shall  be  the  duty  of  the  said  overseers  to  hire  laborers,  and  also  horses, 
oxen,  wagons,  ploughs,  carts  and  other  implements,  to  open,  clear  out,  make, 
work,  amend,  repair  and  keep  in  good  order  the  highways  within  their  respec- 
tive limits  and  divisions,  to  make  causeways,  and  to  erect  such  bridges  as  can 
be  built  by  common  laborers,  and  to  procure  whatever  materials  they  shall  deem 
necessary  to  effect  the  purposes  specified  in  this  section. 

22.  The  moneys  necessary  for  defraying  the  costs,  charges  and  expenses  of 
opening,  clearing  out,  making,  working,  amending,  repairing,  and  keeping  in 
good  order  the  highways,  and  procuring  materials  for  the  same,  and  also  the 
compensation  allowed  for  the  services  of  the  overseers  thereof,  shall  be  granted, 
assessed,  collected  and  raised  in  the  manner  prescribed  by  the  act  entitled,  "An 
act  incorporating  the  inhabitants  of  townships,  designating  their  powers,  and 
regulating  their  meetings,"  and  it  is  hereby  enjoined  upon  the  said  townships, 
that  they  be  careful  to  have  money  in  hand,  ready  to  advance  sufficient  for  the 
objects  and  purposes  specified  in  this  act. 

23.  It  shall  be  the  duty  of  every  overseer  of  the  highways  to  account  for  the 
expenditure  of  the  moneys  which  he  shall  receive,  for  the  uses  herein  mentioned, 
to  the  township  for  which  he  was  elected  or  appointed,  at  their  annual  or  other 
meeting,  or  to  the  township  committee  aforesaid,  and  to  pay  the  overplus,  if  any, 
to  his  successor  in  office,  to  be  applied  to  the  uses  and  purposes  for  which  it  was 
raised ;  and  if  such  overseer  shall  neglect  or  refuse  so  to  do,  he  shall  for  every 
offence  forfeit  and  pay  thirty  dollars,  to  be  recovered  with  costs,  by  action  of 
debt,  in  any  court  of  record  having  cognizance  of  that  sum,  by  the  clerk  of  the 
said  township,  to  be  applied,  on  recovery,  to  amend  and  repair  the  highways 
thereof;  and  shall  also  be  liable  to  prosecution,  at  the  suit  of  the  inhabitants  of 
the  said  township,  for  the  moneys  so  by  him  received  and  unaccounted  for. 

24.  In  case  any  township  shall  be  fined  or  amerced,  upon  the  presentment  of 
the  grand  jury,  or  upon  the  information  of  the  attorney-general,  for  not  opeuing 
and  clearing  out,  or  for  the  badness,  want  of  repair  or  deficiency  in  any  of  the 
highways,  the  overseer  within  whose  limits  or  division  the  same  shall  be  or 
happen,  shall  refund  the  money  paid  in  consequence  of  such  fine  or  amercemeut, 
with  costs,  upon  an  action  brought  by  the  inhabitants  of  such  township  ;  or 
such  overseer  may,  in  the  first  instance,  be  presented  or  informed  against,  as 
aforesaid,  and  fined  on  conviction,  for  not  opening  and  clearing  out,  or  for  the 
badness,  want  of  repair  or  deficiency  of  and  in  the  highways  aforesaid:  And 
further,  that  the  inhabitants  of  any  township,  merely  as  such,  shall  not  be  ex- 
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eluded  from  being  witnesses  on  such  presentment  or  information,  on  account  of 
their  being  interested. 

2">.  If  any  person  who  is  assessed  for  the  raising  of  money  to  open,  clear  out, 
amend  and  repair  the  highways,  elect  to  work  out  his  tax,  or  any  part  of  it,  on 
the  said  highways,  he  shall  give  notice  thereof  in  writing  to  the  overseer  in 
whose  limits  and  division  he  resides,  within  twenty  days  after  the  order  for 
raising  the  said  money  shall  be  passed  or  made;  in  which  case  such  person,  if 
of  the  age  of  twenty-one,  and  under  the  age  of  fifty-five  and  of  ability  to  work, 
shall,  on  having  two  days'  previous  notice,  attend  himself  or  send  a  sufficient 
substitute  at  such  time  and  place  as  shall  have  been  appointed  by  the  said  over- 
seer, and  shall  work  on  the  said  highways  under  the  direction  and  superintend- 
ence of  such  overseer;  for  which  he  shall  be  credited  such  a  sum  towards  the 
payment  of  the  said  tax  as  the  said  overseer  shall  think  his  labor  deserves;  and 
if  neither  such  person  nor  any  substitute  shall  attend  at  the  said  time  and  place, 
he  shall  forfeit  and  pay  one  dollar,  to  be  recovered  with  costs,  by  action  of  debt, 
by  the  clerk  of  the  township,  in  any  court  of  record  having  cognizance  of  that 
sum,  to  be  applied  on  recovery,  to  open,  amend  and  repair  the  highways  of  such 
township,  and  the  said  overseer  shall  be  admitted  as  a  witness  in  support  of  the 
said  action  :  And  further,  *that  the  said  person  shall,  upon  such  delin-  r^^n* 
quency,  forthwith  pay  the  whole  or  the  residue,  as  the  case  may  require,  L 
of  the  said  tax  to  the  collector,  or  on  failure,  be  proceeded  against  for  the  same 
according  to  law. 

2fi.  All  roads  laid  out  or  to  be  laid  out  near  to  or  across  dams  for  mills  or  iron 
works,  shall  be  kept  in  good  repair,  and  the  bridges  over  the  races  and  floodgates 
shall  be  substantially  built,  repaired,  amended,  kepj,  in  good  order  and  railed  in 
on  each  side,  the  rails  to  be  at  least  three  feet  high,  and  the  whole  rendered  easy, 
convenient  and  safe  for  the  passing  of  travellers,  horses,  carriages  and  cattle  ;  and 
the  wheels  of  such  mills  and  iron  works  shall  be  entirely  covered  in  and  hid, 
either  by  a  sufficient  breastwork  raised  between  the  said  road  or  bridge  and  the 
said  water  wheels,  or  in  such  other  way  as  effectually  to  secure  persons,  horses, 
cattle  and  carriages  in  passing  the  same.  And  where  a  dam  hath  been  or  shall  be 
erected,  and  a  public  road  or  highway  hath  been  or  shall  be  laid  out  near  to  or 
over  the  said  dam,  and  across  the  races  and  floodgates,  such  road  shall  be  made 
and  maintained  and  the  bridge  or  bridges  over  the  same  and  the  railing  in 
thereof,  shall  be  built,  rebuilt,  repaired  and  kept  up,  and  the  wheels  of  the  mills 
or  iron  works  covered  in  and  hid  as  aforesaid,  pursuant  to  the  directions  of  this 
act,  under  the  immediate  inspection,  order  and  superintendence  of  the  overseer 
of  the  highways  within  whose  limits  and  division  the  same  shall  happen.  And 
where  any  highway  hath  been  or  shall  be  laid  out  before  the  making  such 
dam,  races  or  floodgates,  such  highway,  if  it  go  near  to  or  over  the  said  dam, 
races  or  floodgates,  shall  be  made  and  maintained,  and  the  bridge  or  bridges 
over  the  same,  if  they  be  cut  across  the  said  highway  for  the  use  of  such  iron 
works  or  mills,  and  the  railing  thereof  shall  be  built  and  rebuilt,  repaired  and 
kept  up,  and  the  wheels  covered  in  and  hid  as  aforesaid,  at  the  proper  charge 
and  expense  of  the  owner  or  possessor  of  such  iron  works  or  mills  :  Provided, 
that  it  shall  and  may  be  lawful  for  such  possessor,  if  he  be  a  tenant  paying  rent, 
to  deduct  and  retain  such  charge  and  expense  out  of  the  said  rent.  And  if  the 
owner  or  possessor  of  such  iron  works  or  mills  shall  neglect  or  refuse  to  perform 
the  duty  hereby  required  of  him,  he  shall,  for  every  month  he  shall  neglect  or 
refuse  to  comply  with  the  provisions  of  this  act,  forfeit  and  pay  twenty  dollars, 
to  be  recovered  by  action  of  debt,  with  costs,  by  the  overseer  of  the  township 
where  the  offence  shall  be  committed,  who  is  hereby  required  and  enjoined  to 
prosecute  for  the  same  in  any  court  of  record  having  cognizance  of  that  sum, 
the  one  moiety  to  the  prosecutor  and  the  other  moiety  to  the  township  where 
the  offence  was  committed. 

2t.  The  owner  or  possessor  shall  be  exonerated  from  keeping  in  repair  the 
bridges  mentioned  in  the  preceding  section,  as  long  as  he  shall  neglect  to  uphold 
the  said  iron  works  or  mills. 

28.  It  shall  and  may  be  lawful  for  the  overseer  of  the  highways,  or  other 
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person  by  his  order,  to  enter  on  lands  adjacent  to  such  highways,  and  to  cot, 
make,  scour  out,  cleause  and  keep  open  such  gutters,  drains  and  ditches  therein, 
as  shall  be  sufficient  to  convey  or  draw  off'  the  water  from  the  said  highway, 
with  the  least  disadvantage  to  the  owner  of  the  said  land,  and  the  owner  and 
every  other  person  except  such  overseer,  is  hereby  prohibited  from  filling  up, 
stopping  or  obstructing  such  gutter,  drain  or  ditch,  under  the  penalty  of  eight 
dollars  for  every  offence,  to  be  recovered  by  action  of  debt,  with  costs,  by  the 
said  overseer,  in  any  court  of  record  having  cognizance  of  that  sum,  and  applied 
to  the  working  and  repairing  the  said  highways. 

29.  No  tree  shall  be  girdled  and  killed  on  the  highways,  under  the  penalty  of 
two  dollars,  to  be  recovered  and  applied  as  in  the  preceding  section  ;  and  if  any 
be,  it  shall  be  the  duty  of  the  overseer  of  the  highway  forthwith  to  cut  down 
such  tree  so  girdled  or  killed. 

30.  If  any  person  shall  girdle  or  kill  any  tree  standing  within  two  rods  of 
such  highway,  the  owner  or  possessor  of  the  land  where  the  same  stands,  shall, 
within  two  years  after  such  girdling  or  killing,  cut  down  the  said  tree,  or  on 
failure  thereof,  shall  forfeit  and  pay  two  dollars,  to  be  recovered  and  applied  as 
is  directed  by  the  twenty-eighth  section  of  this  act. 

31.  No  overseer  or  other  person  working  on  the  highways,  or  present  as  a 
*Tnm  sPectator  *or  otherwise,  shall  ask  of  any  traveller,  or  shall  extort,  or  by 

-I  contrivance  procure  or  receive  from  such  traveller  any  money,  meat,  drink 
or  other  reward  or  thing,  under  the  penalty  of  two  dollars,  to  be  recovered  and 
applied  as  directed  by  the  twenty-eighth  section  of  this  act. 

32.  It  shall  be  the  duty  of  the  overseer,  in  and  through  whose  limits  and 
division  any  highways  are  or  shall  be  laid  out,  to  cause  the  same  to  be  opened 
to  their  full  width,  and  all  encroachments  to  be  removed  ;  and  if  it  be  doubtful 
to  the  said  overseer  what  person  hath  so  narrowed  or  encroached  upon  the  said 
highway,  then  such  overseer,  or  the  party  conceiving  himself  to  be  injured,  shall 
and  may  apply  to  any  two  justices  of  the  peace  of  the  county,  and  the  surveyors 
of  the  township  in  and  through  which  such  highway  runs,  who,  or  the  major 
part  of  them,  are  hereby  authorized  and  directed  to  determine  the  same  in 
writing  under  their  hands,  and  thereupon  the  said  overseer  shall  forthwith  pro- 
ceed to  open  the  said  highway  agreeably  to  such  determination  ;  and  if  it  be 
doubtful  to  the  said  justices  and  surveyors,  or  a  majority  of  them,  which  of  the 
proprietors  or  possessors  of  the  adjacent  lands  have  so  narrowed  or  encroached 
on  the  said  highway,  then  it  shall  be  the  duty  of  the  said  justices  and  surveyors, 
or  a  majority  of  them,  to  direct  in  writing  under  their  hands,  the  said  overseer 
to  open  such  highway  equally  on  each,  which  order  the  said  overseer  shall  forth- 
with carry  into  effect. 

33.  If  any  person  shall  narrow,  encroach  upon,  stop  or  obstruct  any  highway, 
he  shall,  for  every  such  offence,  forfeit  and  pay  ten  dollars,  to  be  recovered  by 
action  of  debt,  with  costs,  by  the  overseer  of  such  highway,  in  any  court  of  record 
having  cognizance  of  that  sum,  and  applied  to  the  repair  of  the  highways. 

34.  Nothing  in  this  act  contained  shall  be  construed  to  extend  to  narrowing, 
widening  or  altering  any  street  in  any  of  the  cities,  towns  or  villages  in  this  state, 
or  to  pulling  down  or  removing  any  dwelling-house,  market-house  or  other  public 
building  heretofore  erected,  and  which  may  encroach  on  any  highway. 

35.  The  main  or  high  streets  in  the  towns  of  Greenwich  and  Bridgeton,  in 
the  county  of  Cumberland,  are  hereby  declared  to  be  public  highways,  and  as 
such  to  be  repaired  and  kept  in  good  order. 

36.  The  great  road  leading  from  Perth  Amboy  to  Salem,  and  the  great  road 
leading  from  Elizabethtown  to  Trenton,  as  the  same  now  go,  are  hereby  declared 
to  be  subject  to  the  same  laws  and  regulations  to  which  other  highways  in  this 
state  are  subject. 

37.  It  shall  and  may  be  lawful  for  the  inhabitants  of  the  respective  townships 
in  this  state,  qualified  by  law  to  vote  for  township  officers,  at  their  annual  town 
meeting,  to  determine  by  vote  of  said  meeting,  whether  they  will  work  and  main- 
tain their  highways  by  hire,  in  the  manner  hereinbefore  mentioned,  or  by  labor, 
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in  the  manner  hereinafter  set  forth,  a  copy  of  which  vote,  signed  by  the  clerk  of 
the  said  township,  shall  be  transmitted  to  the  township  committee,  within  five 
days  after  the  said  town  meeting:;  and  in  all  cases  where  the  inhabitants  of  any 
township  shall  have  elected  to  work  and  maintain  their  highways  by  hire,  it  shall 
not  be  lawful  to  change  the  mode  of  working  and  maintaining  such  highways  in 
such  township  for  three  years. 

38.  In  case  the  inhabitants  of  any  township  shall  elect,  in  the  manner  appointed 
in  the  preceding  section,  to  maintain  their  public  highways  by  labor,  then  it  shall 
be  the  duty  of  the  township  committee,  on  notice  thereof  from  the  town  clerk  as 
aforesaid,  to  divide  the  highways  in  such  township  into  convenient  districts,  and 
to  assign  and  apportion,  in  writing,  to  the  several  districts,  the  inhabitants  of 
such  township  in  equitable  proportions,  having  regard  to  the  circumstances  of 
such  inhabitants  and  the  quality  of  the  highways  to  be  opened,  maintained  and 
kept  in  order,  and  that  the  overseers  of  the  highways  shall,  at  their  discretion, 
apportion  the  labor  of  the  inhabitants  of  the  said  township  in  the  same  propor- 
tion with  the  tax  for  the  support  of  government,  and  shall  warn  and  call  out  the 
inhabitants  to  work  on  the  highways  accordingly  ;  and  it  shall  not  be  lawful  to 
change  the  mode  of  working  and  maintaining  such  highways  in  such  township 
by  labor  for  three  years. 

30.  If  any  inhabitant,  who  shall  have  received  two  days'  previous  notice,  shall 
*neglect  or  refuse  to  appear  and  work  one  day,  of  at  least  eight  hours,  ^.^ 
then  he  shall  forfeit  aud  pay  to  the  overseer  of  the  district  or  division  to  •- 
which  he  is  annexed,  the  sum  of  one  dollar  for  every  day  he  shall  so  refuse  or 
neglect  to  labor,  the  sum  of  one  dollar  and  fifty  cents  for  each  day's  absence  of 
a  cart  and  one  horse,  and  two  dollars  for  each  day's  absence  of  a  wagon  or  cart 
with  two  or  more  horses  or  oxen,  so  warned  out,  to  be  recovered  by  an  action 
of  debt,  before  any  justice  of  the  peace  of  the  county  where  such  omission  shall 
happen,  with  costs  of  suit,  and  the  money,  when  recovered,  shall  be  applied  to 
the  working  and  repairing  of  the  highways  to  which  such  inhabitants  were 
annexed. 

40.  It  shall  be  the  duty  of  every  overseer  of  the  highways,  in  those  townships 
which  elect  to  work  and  maintain  their  highways  by  labor,  to  keep  a  book,  in 
which  he  shall  enter  the  name  of  every  person  liable  to  labor  on  the  highways 
within  his  district,  and  the  amount  of  labor  done  by  each  person  that  year,  a 
transcript  of  which  book  the  said  overseer  shall  lay  before  the  township  commit- 
tee, at  their  annual  or  some  other  meeting,  near  the  close  of  the  year,  under  oath 
or  affirmation  that  the  same  is  just  and  true  to  the  best  of  his  knowledge  and 
belief;  and  shall  also  transmit  a  true  copy  of  said  book  to  his  successor,  within 
twenty  days  after  his  appointment. 

41.  It  shall  be  the  duty  of  every  overseer  in  the  townships  aforesaid,  to  ex- 
amine the  book  received  by  him  from  his  predecessor,  and  to  require  those  per- 
sons who  shall  appear  to  be  delinquent,  and  not  to  have  done  their  proportion 
of  labor  the  preceding  year,  to  perform  the  same. 

42.  In  case  any  township  in  any  county  of  this  state,  which  shall  elect  or  de- 
termine to  maintain  their  highways  by  hire,  shall  neglect  or  refuse  to  raise  and 
furnish  to  the  overseer  of  the  highways  money  sufficient  for  the  opening,  clearing 
out,  working,  making,  amending,  repairing  and  keeping  in  good  order  the  high- 
ways and  bridges  within  their  respective  limits,  then  it  shall  be,  and  it  is  hereby 
made  the  duty  of  the  overseers  of  the  highways,  in  said  townships,  to  open,  clear 
out,  work,  amend,  repair,  and  keep  in  good  order  the  highways  withiu  their 
respective  limits  and  divisions,  in  the  same  way  and  manner  as  is  prescribed  to 
the  overseers  of  the  highways  of  those  townships  which  elect  to  maintain  their 
highways  by  labor. 

43.  The  overseer  or  overseers  of  the  highways,  in  any  of  the  townships  of  this 
state,  shall,  for  neglect  or  refusal  to  perform  any  of  the  duties  enjoined  on  him  or 
them,  by  this  act,  be  liable  to  an  action  for  said  neglect  or  refusal ;  and  it  shall  be 
the  duty  of  any  magistrate  in  said  township,  or  in  any  adjacent  township,  upon 
complaint  preferred  in  writing,  by  any  three  inhabitants  of  this  state,  being  free- 
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holders,  to  issue  his  precept  against  said  overseer,  and  upon  conviction,  to  fine 
the  said  overseer  in  any  sum  not  exceeding  twenty  dollars,  nor  under  five  dollars, 
together  with  costs,  to  and  for  the  use  of  the  township  :  Provided,  that  before  such 
precept  shall  issue,  ten  days'  previous  notice  in  writing  shall  be  given  to  such 
delincpient  overseer  of  such  intended  prosecution. 

44.  The  board  of  chosen  freeholders  of  each  and  every  county  in  this  state, 
shall  have  full  power  and  authority  to  place,  or  cause  to  be  placed,  at  the  inter- 
section of  all  such  public  roads  and  highways  in  their  respective  counties,  as 
they  iu  their  discretion  may  deem  proper,  a  post  or  stone  ;  and  likewise  a  stone 
at  the  end  of  each  mile,  on  all  roads  as  aforesaid,  with  inscriptions  engraved  or 
painted  thereon,  iu  legible  characters,  the  name  or  names  of  the  most  noted  or 
public  place  or  places  to  which  such  road  may  lead,  and  also  the  names  of  such 
other  places  as  may  be  thought  proper,  with  the  estimated  number  of  miles  to 
such  places  respectively,  in  figures ;  and  that  the  board  of  freeholders  of  the 
respective  counties,  or  some  person  or  persons  by  them  appointed,  shall  super- 
intend the  erecting  and  keeping  in  repair  such  post  or  stone  guides  and  mile- 
stones, at  the  expense  of  the  counties  respectively  ;  and  if  any  person  shall  throw 
down,  demolish,  or  deface  any  such  post  or  stone  guides  or  milestones,  append- 
ages, letters  or  figures,  thereon  engraved  or  painted,  or  be  aiding  or  assisting  in 
such  offence,  he  shall  pay  a  fine  of  ten  dollars,  to  be  sued  for  in  an  action  of  debt, 
by  the  overseer  of  the  highway  in  whose  district  the  offence  has  been  committed, 
and  when  recovered  to  be  applied  to  the  use  of  the  county. 
♦  Tim  *^'  ^  any  overseer  snaM  neglect  or  refuse,  upon  information  being 
'  J  given  him,  to  prosecute  as  directed  in  the  preceding  section,  he  shall  for- 
feit and  pay,  for  every  such  refusal  or  neglect,  ten  dollars,  to  be  recovered  by  the 
clerk  of  the  board  of  chosen  freeholders,  for  the  use  of  the  county  ;  but  if  judg- 
ment shall  be  awarded  against  such  overseer,  then  and  in  that  case  the  costs 
arising  thereon  shall  be  paid  by  the  collector  of  the  county. 

46.  The  following  and  no  other  fees,  shall  be  allowed  and  taken  for  services 
done  and  rendered  by  virtue  of  this  act : 

Overseers.  To  every  overseer  of  the  highways,  one  dollar  for  every  day  he  shall 
be  employed  in  executing  the  duties  required  by  this  act. 

Courts.  For  every  appointment  of  surveyors  of  the  highways,  fifty  cents  ;  for 
every  appointment  of  the  chosen  freeholders,  fifty  cents;  for  every  order  of  record- 
ing the  proceedings  of  the  surveyors  or  freeholders,  fifty  cents. 

Surveyors  of  highways.   To  each  surveyor,  at  the  rate  of  one  dollar  per  day. 

Chosen  freeholders.  To  each  freeholder,  at  the  rate  of  one  dollar  per  day. 

Clerks.  For  reading  and  filing  every  application,  twelve  and  a  half  cents  ;  for 
entering  and  filing  caveat,  twelve  and  a  half  ceuts  ;  for  entering  every  order  for 
recording,  twelve  and  a  half  cents ;  for  every  copy  thereof,  twelve  and  a  half  cents  ; 
for  recording  and  filing  returns  of  surveyors  and  freeholders,  twenty-five  cents ;  for 
a  copy  of  such  return,  twelve  and  a  half  ceuts. 

47.  It  shall  and  may  be  lawful  for  any  chosen  freeholder,  or  any  surveyor  of 
the  highways,  who  has  been,  or  shall  hereafter  be  appointed  by  the  supreme  court, 
or  any  court  of  common  pleas  in  this  state,  in  pursuance  of  this  act,  to  discharge 
and  perform  all  the  duties  of  such  appointment,  on  or  before  the  last  day  of  the 
next  regular  term  of  the  court  by  which  he  was  so  appointed,  notwithstanding  the 
term  of  olfice  of  such  chosen  freeholder  or  surveyor  of  the  highways  shall  have 
previously  expired. 

48.  Where  any  two  townships  in  this  state  are,  or  hereafter  shall  be  divided  by 
a  public  road  or  highway,  it  shall  and  maybe  lawful  for  the  township  committee 
of  either  of  said  townships,  having  given  thirty  days'  previous  notice  in  writing 
to  the  clerk  of  the  other  of  said  townships,  to  make  application  to  the  inferior 
court  of  common  pleas  of  the  county  in  which  such  townships  are  situate,  or  if 
the  said  townships  are  situate  in  different  counties,  then  to  the  supreme  court 
of  this  state,  for  the  appointment  of  commissioners  to  ascertain  and  determine 
what  part  or  portion  of  the  said  public  road  or  highway  shall  be  opened,  cleared 
out,  made,  worked,  amended,  repaired,  and  kept  in  order  by  each  of  the  said 
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townships  ;  and  thereupon  it  shall  be  the  duty  of  the  said  court  to  appoint  lliree 
judicious  commissioners,  not  being  inhabitants  of  or  freeholders  in  either  of  the 
said  townships,  to  divide,  assign,  and  set  off'  to  each  of  the  said  townships,  its 
just  share  and  portion  of  the  said  public  road  or  highway,  for  the  purpose 
aforesaid. 

49.  The  said  commissioners  shall,  before  they  enter  upon  the  execution  of 
their  appointment,  take  and  subscribe  an  oath  or  affirmation  faithfully  and  im- 
partially to  perform  the  duties  of  their  appointment,  and  shall  give  ten  days' 
notice  in  writing  to  the  clerk  of  each  of  the  said  townships,  of  the  time  and  place 
when  and  where  they  will  meet  to  discharge  the  duties  of  such  appointment ;  and 
at  the  time  and  place  so  designated,  or  at  such  other  time  and  place  as  the  said 
commissioners  shall  then  and  there  appoint,  the  said  commissioners,  or  any  two 
of  them,  shall  proceed  to  view  and  examine  the  said  road  or  highway,  and  to 
divide  and  assign  to  each  of  the  said  townships  its  just  share  and  proportion 
thereof;  and  shall  cause  the  line  of  such  division  and  assignment  to  be  marked, 
so  far  as  the  same  can  conveniently  be  done,  and  shall  also  make  a  map  or  survey 
and  description  thereof,  and  file  the  same,  with  their  oath  of  office,  with  the  clerk 
of  the  court  of  common  pleas  of  the  county  in  which  the  said  townships  are 
situate,  or  if  they  are  situate  in  different  counties,  then  with  the  clerk  of  the 
supreme  court,  to  be  by  him  recorded  and  filed. 

50.  All  the  charges  and  expenses  of  making  and  executing  such  appointment 
shall  be  taxed  by  the  court  making  such  appointment,  and  shall  be  paid  equally 
by  the  said  townships  ;  and  that  each  of  the  said  townships  shall  thereafter  open, 
*clear  out,  make,  work,  amend,  repair  and  keep  in  good  order,  the  share  r^ii 
or  portion  of  the  said  road  or  highway  so  divided  and  assigned  to  it,  in  '- 

the  same  manner  and  under  the  same  penalties  as  are  or  may  be  prescribed  by 
law  in  reference  to  public  roads  or  highways,  situate  wholly  within  the  bounds 
of  such  township  ;  but  such  assignment  shall  not  further  or  otherwise  affect  the 
said  townships. 

51.  The  term  township,  made  use  of  in  this  act,  shall  be  construed  to  com- 
prehend precinct,  ward,  city,  borough  and  towu  corporate. 

52.  No  overseer  of  the  highway  or  other  person,  except  the  owner  or  owners 
thereof,  shall  cut  down,  wilfully  injure,  or  destroy  any  fruit,  shade  or  ornamental 
tree,  which  may  have  been  or  shall  be  planted  or  set  out  by  the  owner  or  pos- 
sessor of  any  lands  adjoining  any  highway  in  this  state,  and  which  shall  not  ex- 
tend more  than  seven  feet  out  from  the  line  of  the  road,  towards  the  centre  of 
the  same,  unless  the  township  committee  of  the  township  in  which  such  road  is 
situate,  or  a  majority  of  said  committee,  shall  first  order  the  cutting  down  or 
destroying  of  the  same. 

53.  If  any  overseer  of  the  highway  or  other  person  shall  offend  against  the 
provisions  of  the  preceding  section,  he,  she,  or  they  so  offending,  shall  forfeit  and 
pay  the  sum  of  fifty  dollars  for  each  and  every  such  offence,  to  be  recovered  in 
an  action  of  debt,  with  costs  of  suit,  in  any  court  having  cognizance  thereof,  by 
any  person  who  may  prosecute  for  the  same  within  six  months  after  such  offence 
shall  have  been  committed :  Provided,  that  this  act  shall  not  prevent  any  over- 
seer from  clearing  out  any  highways  to  their  full  width,  where  they  pass  through 
any  woods  or  forest. 

54.  No  law  of  this  state  for  laying  out  or  opening  public  or  private  roads, 
shall  be  so  construed  as  to  permit  any  person  or  persons  whatever  to  lay  out  or 
open  any  public  or  private  road  through  or  upon  any  lands  belonging  to  this 
state,  unless  the  consent  of  the  legislature  be  first  obtained  for  that  purpose. 

55.  If  any  person  or  persons  shall  hereafter  open  or  attempt  to  open  any 
public  highway  or  private  road  through  or  upon  any  of  the  aforesaid  lands,  he, 
she  or  they  shall  be  deemed  guilty  of  a  high  misdemeanor,  and  shall  each  and 
every  of  them,  so  offending,  forfeit  and  pay  the  sum  of  one  thousand  dollars,  to 
be  recovered  in  an  action  of  debt,  to  be  prosecuted  by  the  treasurer  of  this  state, 
for  the  use  of  the  state. 
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Supplement.     Approved  February  20,  1847.     (Pam.  110.) 

56.  Sec.  1.  When  a  public  road,  or  any  alteration  in  a  public  road,  shall  be 
considered  necessary,  and  the  same  shall  run  through,  or  be  intended  to  be  laid 
out  in  three  different  and  adjacent  counties,  application  in  writing  shall  be  made 
to  the  supreme  court  by  ten  persons  in  each  of  the  said  counties,  being  freeholders 
and  residents  therein,  having  first  advertised  such  intended  application,  as  also 
the  day  on  which  such  application  is  intended  to  be  made,  for  at  least  three 
weeks,  at  four  of  the  most  public  places  in  each  of  the  said  counties  nearest  the 
place  where  such  road  is  to  be  laid  out,  vacated,  or  altered ;  and  the  supreme 
court,  on  such  application,  shall  appoint  three  of  the  surveyors  of  the  highways 
in  each  of  the  said  counties,  having  a  regard  to  the  appointment  of  the  survey- 
ors of  the  highways  of  those  townships  where  the  said  road  shall  be  so  applied 
for  to  be  laid  out,  vacated,  or  altered,  subject  to  the  restrictions  imposed  by  the 
second  section  of  the  act  to  which  this  is  a  supplement,  who  shall  meet  at  such 
time  and  place  as  the  said  court  shall  direct;  and  the  said  applicants  and  sur- 
veyors shall  thereupon  proceed  in  the  manner  prescribed  in  said  section. 

57.  Sec.  2.  When  any  person  or  persons  shall  think  him,  her,  or  themselves 
injured  or  aggrieved  by  any  road  which  shall  be  hereafter  laid  out,  vacated,  or 
altered  by  the  said  surveyors,  where  the  said  road  shall  be  laid  out  or  situate  in 
three  different  and  adjacent  counties,  having  entered  a  caveat  with  the  clerk  of 
the  supreme  court,  as  prescribed  in  the  act  to  which  this  is  a  supplement,  he,  she, 
or  they,  or  their  legal  representatives,  may  make  application  in  writing  to  the 
supreme  court  next  succeeding;  and  the  said  court  shall  thereupon,  during  the 
term  to  which  the  said  application  is  made,  appoint  two  of  the  chosen  free- 
*719-i  holders  in  each  *of  the  said  counties,  designating  the  time  and  place  of 

■*  the  meeting  of  said  freeholders,  always  having  regard  to  the  appointment 
of  the  freeholders  of  the  township  or  townships  where  the  road  shall  have  been 
laid  out,  vacated  or  altered,  subject  to  the  same  provisions  and  restrictions  as  in 
the  seventh  section  of  the  act  to  which  this  is  a  supplement ;  and  the  said  ap- 
plicants and  freeholders  shall  thereupon  proceed  as  is  directed  and  prescribed  in 
the  ninth  section  of  the  said  act. 

58.  Sec.  3.  The  signature  of  a  majority  of  such  surveyors  or  freeholders,  one 
of  whom  shall  be  from  each  of  said  counties,  shall  be  necessary  to  render  the 
return  of  any  such  road  valid  or  effectual. 

Supplement.     Approved  March  1,  1850.     (Pam.  162.) 

59.  Sec.  1.  Hereafter,  whenever  any  public  road  or  highway  shall  be  laid  out 
or  altered,  the  six  surveyors,  or  a  majority  of  them,  mentioned  and  referred  to 
in  the  act  to  which  this  is  a  supplement,  shall,  immediately  after  laying  out  or 
altering  any  public  road  or  highway,  make  an  assessment  of  the  damages  the 
owner  of  any  land  or  real  estate  which  may  be  taken  for  that  purpose  will  sus- 
tain by  the  laying  out  or  altering  said  public  road  or  highway. 

60.  Sec.  2.  Said  surveyors,  or  a  majority  of  them,  shall,  with  their  return  of 
the  laying  out  or  altering  of  any  public  road  or  highway,  return  their  said  assess- 
ment, certified  by  them  in  writing  under  their  hands,  particularly  specifying  the 
amount  assessed  in  favor  of  the  respective  owners;  which  said  assessment  shall 
be  evidence  cff  the  several  amounts  to  which  the  owner  or  owners  of  said  land 
shall  be  eutitled. 

6i.  Sec.  3.  The  inhabitants  of  any  township  in  which  any  public  road  or  high- 
way shall  be  laid  out  or  altered,  iu  their  corporate  capacity,  shall  be  liable  to 
pay,  to  the  parties  entitled  to  receive  the  same,  the  sum  assessed  as  damages ; 
and  it  shall  be  the  duty  of  the  township  committee  to  cause  all  such  sums  as 
shall  be  necessary  to  pay  the  damages  aforesaid,  to  be  assessed  and  collected  in 
the  same  manner  that  all  other  moneys  for  township  purposes  are  now  assessed 
and  collected. 

62.  Sec.  4.  In  case  any  public  road  or  highway,  laid  out  or  altered  as  afore- 
said, shall  lie  in  two  or  mure  townships,  it  shall  be  the  duty  of  the  surveyors 
laying  out  or  altering  the  same,  to  state  and  certify  the  proportion  of  the  assess- 


110ADS.  749 

ment  !ty  tbcra  made,  which  shall  be  paid  by  the  inhabitants  of  the  several  town- 
ships in  which  said  public  road  or  highway  is  laid  out  or  altered  ;  and  it  shall 
be  the  duty  of  the  township  committees  of  said  townships  to  provide  for  the 
payment  thereof,  in  manner  aforesaid. 

63.  Sec.  5.  If  any  township  committee,  or  any  owner  of  any  land  or  real  estate 
so  taken  as  aforesaid,  shall  be  dissatisfied  with  the  assessments  of  said  surveyors, 
they  may,  within  twenty  days  after  the  return  of  said  surveyors  shall  be  filed  in 
the  clerk  s  office  of  the  court  by  which  they  were  appointed,  apply  to  one  of  the 
justices  of  the  supreme  court  of  this  state,  or  any  judge  of  the  court  of  common 
pleas  of  the  county  where  the  land  so  taken  as  aforesaid  is  situated,  which  said 
justice  or  judge  shall  appoint  three  competent  and  disinterested  freeholders  to 
review  the  assessment  made  by  the  said  surveyors,  and  lessen  or  increase  the 
same,  as  to  them,  in  their  judgment  under  the  circumstances  of  the  case,  shall 
seem  fit  and  just;  and  the  report  of  the  said  three  freeholders,  or  a  majority  of 
them,  made  in  writing  under  their  hands,  shall  be  filed  in  the  office  of  the  clerk 
of  the  county  in  which  the  lands  taken  lie,  aud  shall  be  final  and  conclusive  to 
the  parties  interested. 

64.  Sec.  6.  No  assessment  shall  be  made  in  favor  of  any  person  who  shall  be 
an  applicant  for  the  laying  out  and  altering  any  such  public  road  or  highway. 

65.  Sec.  7.  It  shall  not  be  lawful  for  the  overseers  of  the  highways,  in  any 
township,  to  open  for  public  use  any  public  road  or  highway  laid  out  or  altered 
as  aforesaid,  until  the  amount  of  the  assessment  shall  be  paid  to  the  party  entitled 
to  receive  the  same ;  but  in  case  any  party,  so  entitled,  shall  refuse  to  receive 
such  payment,  or  be  out  of  the  state,  or  under  any  legal  disability,  then  payment 
of  the  amount  to  which  said  party  is  entitled  to  the  clerk  of  the  court  of  common 
pleas  in  the  county  in  which  said  lands  shall  lie,  shall  be  deemed  legal  payment; 
such  *money  to  remain  in  the  hands  of  said  clerk  until  called  for  by  the  r^io 
party  entitled  to  receive  the  same,  his,  her,  or  their  legal  representa-  ^ 
tive. 

66.  Sec.  8.  The  party  intending  to  make  the  application  mentioned  in  the  fifth 
section  of  this  act,  shall  give  ten  days'  notice  in  writing  to  the  other  party,  stat- 
ing the  object  of  the  said  application,  and  the  time  and  place  of  making  the  same ; 
and  the  freeholders  appointed  shall  meet  upon  a  like  notice,  and  shall  be  duly 
sworn  faithfully  and  impartially  to  execute  the  duties  imposed  upon  them  by  this 
act,  before  they  enter  upon  the  discharge  thereof. 

67.  Sec.  9.  Nothing  herein  contained  shall  be  held  to  prevent  the  review  by 
chosen  freeholders,  or  the  laying  out  or  altering  of  any  public  road  or  highway, 
as  heretofore. 

68.  Sec.  10.  The  owner  of  any  land  or  real  estate,  taken  as  aforesaid,  shall 
be  entitled  to  recover  the  amount  of  the  assessment  made  in  his  or  her  favor,  with 
costs,  in  any  court  of  competent  jurisdiction,  against  the  inhabitants  of  the  town- 
ship who,  by  this  act,  are  made  liable  for  such  assessment. 

69.  Sec.  11.  The  said  justice  or  judge  shall  be  allowed,  for  making  the  ap- 
pointment of  freeholders,  the  sum  of  one  dollar;  and  one  dollar  per  day  shall  be 
allowed  to  said  freeholders,  for  their  services,  to  be  paid  by  such  party  as  said 
judge  shall  direct. 

A  further  Supplement.     Approved  March  2,  1854.     (Pam.  189.) 

70.  Sec.  1.  Whenever  hereafter  any  private  road  shall  be  laid  out  or  altered, 
the  six  surveyors,  or  a  majority  of  them,  mentioned  in  the  act  to  which  this  is  a 
further  supplement,  shall,  immediately  after  laying  out  or  altering  the  same,  make 
an  assessment  of  the  damage  the  owner  of  any  lands,  other  than  the  applicant  or 
applicants  for  such  road,  will  sustain  by  laying  out  or  altering  the  same,  and  that 
such  assessment  shall  be  deemed  the  just  compensation  to  be  made  for  private 
property  taken  for  public  use,  as  prescribed  by  the  constitution  of  this  state,  and 
fully  authorize  the  appropriations  thereof  to  the  purpose  aforesaid. 

71.  Sec.  2.  The  surveyors,  or  a  majority  of  them,  shall,  with  the  return  of 
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the  laying  out  or  altering  of  any  private  road,  return  such  assessment,  certified 
by  them  in  writing,  under  their  hands,  particularly  specifying  the  amounts  assessed 
in  favor  of  the  respective  owners  aforesaid,  which  assessment  shall  be  evidence  of 
the  several  amounts  which  such  owners  shall  be  entitled  to  have  and  recover  from 
the  applicant  or  applicants  for  such  roads,  and  the  same  shall  not  be  opened  or 
used  until  such  amount  be  paid. 

72.  Sec.  3.  If  any  such  owners,  applicant  or  applicants,  shall  be  dissatisfied 
with  the  assessment  of  the  surveyors,  such  owner,  or  applicant  or  applicants, 
within  twenty  days  after  return  made  as  aforesaid,  having  given  ten  days'  notice 
in  writing  to  the  other  party,  of  the  object,  time  and  place  of  such  intended 
application,  may  apply  to  a  justice  of  the  supreme  court,  or  a  judge  of  the  court 
of  common  pleas  of  the  county  wherein  such  land  is  situated,  which  justice  or 
judge  shall  forthwith  appoint  three  competent  and  disinterested  freeholders  of 
such  county,  who,  or  a  majority  of  them,  shall  have  power  to  review  such  assess- 
ments, and  may  diminish  or  increase  the  same  as  they,  under  the  circumstances, 
shall  deem  equitable  and  just,  and  make  report  thereof  in  writing,  under  their 
hands  forthwith,  to  be  filed  in  the  office  of  the  clerk  of  said  county,  and  the  same 
shall  be  and  remain  final  and  conclusive:  Provided,  that  such  freeholders  meet 
upon  like  notice  as  aforesaid,  and  be  duly  sworn  or  affirmed  to  execute  the  duties 
aforesaid,  before  they  enter  upon  the  discharge  thereof. 

73.  Sec.  4.  It  shall  be  lawful  for  the  applicant  or  applicants  to  open  for  use 
such  private  roads,  so  soon  as  the  amount  or  amounts  of  the  assessment  shall  be 
severally  paid  to  the  party  thereto  entitled,  and  should  any  party  so  entitled  re- 
fuse to  receive  the  same,  or  be  under  any  legal  disability,  or  not  be  resident  in 
this  state,  then  in  either  case  the  payment,  if  made  to  the  .clerk  of  the  circuit 
court  of  the  county  in  which  such  land  is  situate,  shall  be  deemed  a  legal  and 
sufficient  payment  thereof,  and  money  so  paid  shall  remain  with  such  clerk  until 
„<*,  .->  demanded  *by  the  party  entitled  thereto,  his,  her  or  their  legal  repre- 

-■  sentatives,  and  shall  be  ordered  to  be, paid  by  said  circuit  court,  upon 
petition  by  the  claimant. 

74.  Sec.  5.  The  owner  of  such  land  shall  be  entitled  to  recover  the  amount  of 
the  assessment  made  in  his  or  her  favor,  without  costs,  in  any  court  of  competent 
jurisdiction,  of  any  person  made  by  this  act  liable  therefor,  and  that  nothing  in 
this  act  contained  shall  preclude  the  review  by  chosen  freeholders,  of  the  laying 
out  or  altering  of  any  private  road  as  heretofore. 

75.  Sec.  6.  The  justice  or  judge,  for  making  such  appointment,  shall  be  allowed 
one  dollar,  and  each  of  the  freeholders  one  dollar  for  their  services,  to  be  paid  by 
the  applicant  or  applicants  for  such  road. 

Supplement.     Approved  March  30,  1855. 

76  In  case  any  turnpike  road,  which  has  been  laid  upon  a  public  road,  shall 
for  any  cause  be  abandoned  as  a  turnpike  and  the  company  owning  the  same  shall 
suffer  the  same  to  become  out  of  repair,  it  shall  be  the  duty  of  the  overseer  or 
overseers  of  the  highways  of  the  townships  in  which  the  said  road  runs,  to  take 
charge  thereof,  and  to  amend  and  repair  the  same,  as  if  the  same  were  a  regu- 
larly laid  out  public  road,  and  the  inhabitants  of  the  said  townships  shall  and 
may  raise  money  for  the  support  of  said  roads  in  the  same  manner  that  other 
road  taxes  are  raised  :  Provided,  that  this  act  shall  not  be  held  or  constituted 
to  give  authority  to  any  turnpike  company  to  abandon  certain  portions  of  their 
roads  at  their  own  pleasure  or  profit,  and  to  retain  the  right  or  power,  after  so 
doing,  of  taking  toll  on  the  unabandoned  portions  of  their  roads. 

A  Supplement.     Approved  March  14,  1856.     (Pam.  244.) 

77.  Public  roads  or  highways  hereafter  to  be  laid  out  in  villages,  boroughs 
or  cities,  may  be  less  than  two  rods  wide  in  cases  where,  by  reason  of  buildings 
or  other  permanent  erections,  they  may  not  be  laid  out  two  rods  wide,  anything 
in  the  act  to  which  this  is  supplementary  to  the  contrary  notwithstanding. 
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Supplement.     Approved  March  24,  1850.     (Pam.  624.) 

Whereas,  difficulties  have  occurred,  by  public  roads  being  laid,  and  not  opened, 
used  or  worked  ;  therefore, 

78.  All  public  roads,  having  been  laid  by  surveyors  or  otherwise,  and  not 
opened,  worked,  or  used,  for  more  than  twenty  years,  shall  be  considered,  and 
they  are  hereby  vacated. 

A  further  Supplement.     Approved  March  22,  18fi0.     (Pam.  G01.) 

Whereas,  excessive  damages  have  in  many  instances  been  assessed  on  land  or 
real  estate  taken  for  roads,  under  the  provisions  of  the  acts  to  which  this  is  a 
supplement, 

79.  Sec.  1.  Hereafter,  whenever  any  road  or  highway  shall  be  laid  out  or 
altered  by  the  six  surveyors,  or  a  majority  of  them,  mentioned  in  the  acts  to 
which,  this  is  a  further  supplement,  the  said  surveyors  shall  immediately  there- 
after make  an  assessment  of  the  damage,  if  any,  the  owner  of  any  land  or  real 
estate,  other  than  the  applicant  or  applicants  for  such  road,  will  sustain  by  lay- 
ing out  or  altering  the  same,  over  and  above  the  advantage  that  will  in  their 
judgment  accrue  to  said  owner. 

80.  Sec.  2.  If  any  township  committee,  or  any  applicant  for  a  private  road, 
or  any  owner  of  land  or  real  estate  so  taken,  as  aforesaid,  shall  be  dissatisfied  with 
the  assessment  of  said  surveyors,  they  may,  within  twenty  days  after  the  return 
of  said  surveyors  shall  be  Bled  in  the  clerk's  office  of  the  court  by  which  they 
were  appointed,  file  their  notice  of  appeal  therefrom  in  said  office ;  after  which, 
the  said  appellants  may  apply  to  the  next  term  of  said  court,  and  in  case  the 
next  term  shall  begin  in  less  than  twenty  days  after  the  surveyors'  return  was 
made,  they  may  apply  to  the  next  succeeding  term,  which  court  shall  appoint 
three  disinterested  chosen  freeholders  of  the  county  or  counties  in  which  the  road 
shall  lie,  always  having  regard  to  the  chosen  freeholders  of  the  townships  nearest 
to  said  road,  to  review  the  assessment  made  by  the  said  surveyors,  and  lessen, 
increase  or  confirm  the  same  as  to  them,  after  taking  into  consideration  the  ad- 
vantage and  disadvantage  that  will  accrue  to  said  owner,  shall  seem  fit  and  just; 
and  the  report  of  the  said  three  chosen  freeholders,  or  a  majority  of  them,  made 
in  writing  under  their  hands,  shall  be  filed  in  the  office  of  the  clerk  of  the  county 
in  which  the  lands  taken  shall  lie,  and  shall  be  final  and  conclusive  to  the  parties 
interested. 

81.  Sec.  3.  The  party  intending  to  make  the  application  mentioned  in  the 
second  section  of  this  act  shall  give  ten  days'  notice  in  writing  to  the  other 
party,  stating  the  objects  of  the  said  application,  and  the  time  and  place  of 
making  the  same;  and  the  chosen  freeholders  appointed  shall  meet  upou  a  like 
notice,  and  shall  be  duly  sworn  faithfully  and  impartially  to  execute  the  duties 
imposed  upon  them  by  this  act,  before  they  enter  upon  the  discharge  thereof. 

82.  Sec.  4.  Nothing  herein  contained  shall  be  held  to  prevent  the  review  by 
chosen  freeholders,  or  the  laying  out  or  altering  of  any  public  or  private  road  as 
heretofore,  and  the  owner  of  such  laud  shall  be  entitled  to  recover  the  amount  of 
the  assessment  made  in  his  or  her  favor,  without  cost,  in  any  court  of  competent 
jurisdiction,  of  any  person  made  by  this  act  liable  therefor;  the  above  act  shall 
apply  to  all  counties  in  the  state,  except  such  counties  to  which  the  supplement 
to  the  act  of  1859  does  now  or  may  hereafter  apply. 

Sec.  5.  All  acts  and  parts  of  acts,  inconsistent  with  this  act,  are  hereby 
repealed. 

An  Act  to  provide  for  the  construction  of  side-walks  along  highways,  for  the  accommodation 
of  foot  travellers.    Approved  March  14,  1851.     (Pam.  288.) 

83.  Sec.  1.  It  shall  be  lawful  for  the  inhabitants  of  any  township  in  this  state, 
at  their  annual  meeting,  to  provide  for  the  construction  of  side-walks  on  the  pub- 
lic highways,  not  exceeding  in  width  one-fifth  on  each  side  of  the  road  of  the 
width  thereof,  and  also  to  place  posts  or  a  railing  by  the  side  thereof,  which  side- 
walks shall  be  constructed  out  of  any  money  raised  for  repairs  of  highways;  and 
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the  amount  so  to  be  expended,  and  the  road  or  place  where  the  side-walks  shall 
be  made,  shall  be  determined  by  such  meeting  or  by  the  township  committee. 

84.  Sec.  2.  It  shall  be  lawful  for  any  person  owning  or  occupying  lands  ad- 
joining a  public  road  or  highway,  in  any  township,  city,  or  ward,  to  construct 
side-walks  on  said  highway,  in  the  manner  hereinbefore  provided,  contiguous 
and  along  the  line  of  said  land. 

85.  Sec.  3.  When  a  side-walk  shall  have  been  constructed  as  aforesaid,  every 
person  who  shall  ride  or  drive  a  horse  or  team  thereon,  except  for  the  purpose  of 
crossing  the  same,  when  necessary  so  to  do,  shall  forfeit  and  pay  the  sum  of  five 
dollars,  to  the  use  of  the  township,  to  be  sued  for  and  recovered  by  any  person 
who  will  sue  for  the  same. 

Supplement.     Approved  March  3,  1854.     (Pam.  257.) 

Whereas,  by  the  provisions  of  said  act  it  is  made  lawful  "for  any  person  or  per- 
sons owning  or  occupying  lands  adjoining  a  public  road  or  highway  in  any 
township,  city  or  ward,  to  construct  side- walks  on  said  highway,"  not  exceed- 
ing in  width  one-fifth  of  said  road,  on  each  side  thereof;  and  whereas,  many 
public  roads  or  highways  heretofore  laid  out  are  but  two  rods  in  width,  and 
frequently  require  ditching  at  the  sides  thereof  for  the  purpose  of  raising  and 
draining  the  same,  thereby  leaving  but  a  limited  space  for  travelling  purposes; 
therefore, 

86.  Sec.  1.  The  provisions  of  the  act  to  which  this  is  a  supplement  shall  not 
apply  to  or  be  enforced  on  any  public  road  or  highway  in  this  state  which  hath 
been  or  which  shall  hereafter  be  laid  out  of  a  less  width  than  three  rods,  except 
in  such  place  or  places  where  they  pass  through  cities,  towns,  or  villages  of  the 
state. 

Sec.  2.  So  much  of  the  act  to  which  this  is  a  supplement  as  conflicts  with  this 
act  and  is  contrary  thereto,  be  and  the  same  is  hereby  repealed. 

An  Act  to  define  the  rights  of  parties  whose  property  is  damaged  or  taken  for  public  use.  in 
cases  of  the  alteration  of  the  grades  of  streets  or  highways.  Approved  March  17,  1858. 
(Pam.  415.) 

87.  Sec.  1.  An  action  upon  the  case  doth  and  shall  lie  in  behalf  of  any  person 
owning  any  house  or  other  building  standing  and  erected  upon  any  street  or 
highway,  the  grade  whereof  shall  be,  or  shall  have  been,  altered  by  virtue  of 
the  ordinance,  resolution,  or  other  proceeding  of  the  legislative  authority  of  any 
city,  borough,  or  town  corporate  in  this  state,  to  recover  from  the  said  city, 
borough  or  town  corporate,  all  damages  which  such  owner  shall  suffer  by  reason 
of  the  altering  any  such  grade  :  Provided,  that  this  act  shall  not  be  construed 
to  authorize  any  action  for  damages  by  any  such  alteration  already  actually 
worked  and  put  into  effect :  And  provided  further,  that  no  such  action  shall  be 
brought  after  the  expiration  of  twelve  mouths  from  the  working  of  any  such 
grade. 

88.  Sec.  2.  All  provisions  in  any  charter  or  law  of  this  state,  whereby  the 
expenses  of  working  any  grade  established  in  lieu  of  a  former  grade  existing, 
and  according  to  which  buildings  have  been  erected,  are  directed  to  be  borne  by 
the  owners  of  land  in  any  street  or  highway  so  graded,  shall  be  and  the  same 
are  hereby  repealed. 

89.  Sec.  3.  This  act  shall  not  refer  to  any  city,  town  or  borough  whose 
charter  or  any  supplement  thereto  now  existing,  or  which  shall  hereafter  be 
passed,  provides  or  shall  provide  for  assessing  and  paying  compensation  to  per- 
sons injured  by  the  making  of  grades  established  or  to  be  established. 

90.  Sec.  4.  The  grade  of  no  street,  in  any  city  or  town  which  has  been  built 
on,  shall  be  altered,  unless  by  the  consent  of  the  majority  of  owners  in  interest 
of  the  lots  fronting  on  the  part  proposed  to  be  altered,  nor  without  paying  to 
the  owners  of  such  buildings,  the  damages  sustained  by  the  alterations  of  such 
grade. 

91.  Sec.  5.  The  damages  mentioned  in  this  act,  to  be  paid  to  such  owners, 
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shall  be  assessed  npon  and  paid  by  the  lands  and  real  estate  benefited  thereby, 
in  proportion  to  the  benefits  received  ;  and  such  damages  shall  be  ascertained, 
estimated  and  assessed,  and  the  amount  thereof  shall  afterwards  be  justly  and 
equitably  assessed  and  apportioned  upon  the  lands  and  real  estate  benefited 
thereby,  by  commissioners  to  be  appointed,  and  who  shall  act  in  all  things  in  the 
same  manner  as  now  provided  in  the  respective  charters  of  the  several  cities, 
boroughs,  and  towns  corporate  in  this  state,  for  the  laying  out,  opening,  altering, 
or  widening  any  street,  highway,  road  or  alley,  and  all  proceedings  in  such 
matters  shall  be  in  conformity  with,  and  analogous  to,  the  proceedings  directed 
and  the  privileges  allowed  in  such  charters  ;  and  all  such  provisions  are  hereby 
extended  and  made  applicable  in  all  things  to  the  estimating,  payment,  appor- 
tionment, and  collection  of  such  damages  in  the  same  manner,  as  if  such  subject 
had  originally  been  embraced  therein. 

92.  Skc.  6.  Nothing  in  this  act  contained  shall  be  so  construed,  as  in  any 
manner  to  affect  any  contract  or  contracts  which  may  have  been  entered  into  by 
the  authorities  of  any  city,  borough,  or  town  corporate  in  this  state,  with  any 
person  or  persons  for  the  working,  grading,  levelling,  or  otherwise  improving, 
any  street,  highway,  road,  or  alley. 

93.  A  supplement,  approved  March  23,  1859,  (Pam.  626)  altered  by  addi- 
tional supplements  in  1860  (Pam.  211,  242,  264,  554)  makes  special  provisions 
for  roads  in  Cape  May,  Hudson,  and  parts  of  Somerset  and  Camden  Counties  ; 
and  parts  of  it  apply  to  Union,  Ocean,  Middlesex,  and  Atlantic  Counties.  By 
act  of  1861  (Pam.  172)  parts  of  it  apply  to  Bloomfield  in  Essex  County;  and 
another  act  of  1861  (Pam.  422)  applies  parts  of  it  to  Branchburg  and  Hills- 
borough, in  the  county  of  Somerset.  A  special  act  of  1861  (Pam.  179)  applies 
to  the  second  assembly  district  of  Camden  ;  and  an  act  of  1861  (Pam.  474) 
applies  to  New  Barbadoes,  in  the  county  of  Bergen. 

*An  Act  to  regulate  wagons  and  other  wheel  carriages  within  the  State  of  New  Jersey.   [*715 
Passed  May  30,  1787.     (R   S.  533.) 

94.  Sec.  1.  All  wagons  and  other  wheel  carriages  of  any  kind  or  descrip- 
tion whatever,  drawn  by  one  or  more  horse  or  horses,  oxen  or  other  cattle, 
made  and  constructed,  and  all  axle-trees,  made  or  repaired,  from  and  after  the 
first  day  of  October  next,  travelling  or  passing  on  or  through  the  roads  or  high- 
ways within  this  state,  belonging  to  persons  resident  therein,  shall  run  or  track 
on  the  ground,  from  centre  to  centre  of  the  felloes,  not  less  than  four  feet  and 
ten  inches,  under  the  penalty  of  twenty  shillings,  to  be  recovered  from  the  owner 
or  owners,  proprietor  or  proprietors,  of  such  wagon  or  other  wheel  carriage,  for 
each  and  every  offence,  before  any  one  justice  of  the  peace  of  this  state,  where 
the  fact  shall  be  committed,  upon  the  oath  or  affirmation  of  one  or  more  witness 
or  witnesses ;  which  said  fine,  when  recovered,  shall  be  paid,  one  moiety  thereof 
to  the  overseers  of  the  highways  for  the  township,  division  or  precinct  where 
the  fact  was  committed,  to  be  applied  towards  repairing  the  highways  in  the 
same,  and  the  other  moiety  to  be  paid  to  the  person  or  persons  prosecuting  the 
same  to  effect;  aud  the  said  overseers  are  hereby  made  accountable  for  all 
moneys  they  may  receive  in  virtue  of  this  act,  in  the  same  manner  and  form,  as 
they  are  for  other  tines  and  forfeitures :  Provided  always,  that  the  above  fine 
shall  not  be  set  or  levied  more  than  once  upon  one  journey ;  and  that  every  in- 
formation, relative  to  any  breach  of  this  act,  be  made  within  twenty  days  after 
the  offence  is  committed. 

Sec.  2.  [Repealer.] 

An  Act  regulating  travelling  on  public  and  turnpike  roads  in  this  state.     Passed 
February  18,  1313.     (R.  S.  534.) 

Whereas  the  provisions  in  some  of  the  acts  incorporating  turnpike  companies, 
with  regard  to  carriages  meeting  and  overtaking  each  other,  are  variously  ex- 
pressed and  differently  understood,  and  in  some  acts  of  incorporation  entirely 
omitted,  in  consequence  whereof  great  inconvenience  has  arisen  to  the  good 
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people  of  this  state  and  others  travelling  the  said  turnpike  roads,  and  whereas 
it  is  of  importance  that  a  like  regulation  should  be  adopted  whereby  travelling 
on  all  public  roads  of  this  state  may  not  be  interrupted — therefore, 

95.  All  drivers  of  carriages,  sleighs  or  sleds,  whether  of  burthen  or  of  pleasure, 
using  any  of  the  turnpike  or  public  roads  in  this  state,  when  met  by  another  car- 
riage, sleigh  or  sled,  shall  keep  to  the  right,  and  when  overtaken  by  a  carriage, 
sleigh  or  sled,  they  shall  likewise  keep  to  the  right,  so  as  in  both  cases  to  permit 
such  carriage,  sleigh  or  sled,  either  met  or  overtaken,  to  pass  free  and  uninter- 
rupted, and  if  any  person  shall  offend  against  this  provision,  such  person  shall 
forfeit  and  pay  the  sum  of  two, dollars,  to  any  person  who  shall  be  obstructed  or 
hindered  in  his  or  her  passage  and  will  sue  for  the  same,  and  shall  be  subject  to 
an  action  of  damages  for  every  such  offence,  to  be  recovered  with  costs  of  suit. 

An  Act  to  authorize  the  stowing  of  boats  in  the  public  road  at  Cape  Island,  in  the  lower 
precinct  of  the  county  of  Cape  May.     Passed  February  23,  1796.     (R.  S.  780.) 

Whereas  the  inhabitants  of  the  county  of  Cape  May  have,  by  their  petition  to 
the  legislature,  set  forth,  that  the  public  are  put  to  great  inconvenience  for 
want  of  a  landing  place  whereon  to  stow  or  lay  boats — therefore, 

96.  From  and  after  the  passing  of  this  act,  it  shall  and  may  be  lawful  for  any 
person  or  persons  whatsoever,  to  stow  their  boat  or  boats  in  the  highway  or 
road,  which  now  is,  or  which  may  hereafter  be  laid  out  at  Cape  Island,  in  the 
lower  precinct  of  the  county  of  Cape  May,  they  at  all  times  leaving  tw^o-thirds 
of  the  width  of  the  said  road  open  and  clear;  and  that  all  boats,  stowed  as 
aforesaid,  shall  not  be  considered,  or  removed  as  a  nuisance,  any  law  or  usage 
to  the  contrary  notwithstanding:  Provided  nevertheless,  that  this  act  shall  not 
authorize  any  person  or  persons  to  stow  any  boat  or  boats  more  than  twelve 
roods  distant  from  the  high  water  mark. 

An  Act  relative  to  taxes  on  public  roads.     Approved  March  20,  1857. 

97.  Sec.  1.  All  land  covered  by  a  public  road  laid  out  over  the  same  shall  be 
wholly  free  from  taxation. 

98.  Sec.  2.  It  shall  not  be  lawful  for  any  overseer  of  any  road  to  require  or 
employ  any  person  to  work  on  any  road  between  the  first  clay  of  October  and 
the  first  day  of  April,  except  it  may  be  necessary  to  make  the  roads  passable, 
which  may  be  obstructed  by  snow  or  rain. 
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The  petition  for  the  appointment  of  surveyors  should  not  state  the  courses  and  distances 
the  road  is  to  run,  because  the  surveyors  in  such  a  case  cannot  vary  from  the  exact  line 
applied  for ;  the  beginning  and  ending  and  general  course  of  the  road  ought  only  to  be 
named.  1  South.  31.  It  is  not  necessary  that  the  petition  or  notices  should  state  the  width 
of  the  road.     Id.  2'.)7. 

If  the  surveyors  adjourn,  it  must  be  done  in  the  mode  directed  by  the  statute  (above  12). 
The  map  need  not  show  where  the  road  crosses  township  and  county  lines  ;  it  should  exhibit 
the  villages,  bridges,  farms,  watercourses,  &c.  An  order  that  the  road  shall  be  opened, 
"on  or  before  the  first  day  of  September  next,"  is  sufficient.     1  South.  290. 

If  there  are  two  meetings,  the  surveyors  cannot  at  the  second  exclude  one  of  their 
number,  who  did  not  attend  the  first  meeting.     1  South.  2D7. 

It  the  freeholders  certify  that  the  laying  out  of  the  road  was  unnecessary,  the  same  road 
cannot  be  again  applied  for,  until  the  expiration  of  a  year  (above  8) ;  but  if  the  proceedings 
of  the  surveyors  are  set  aside  for  illegality,  there  may  be  a  new  application  immediately.  If 
the  second  road  runs  the  courses  generally  with  the  first,  it  is  the  same  road.     1  South.  :!47. 

A  road  that  had  been  used  as  such  for  forty  years  and  upwards,  was  considered  as  a 
regularly  laid  out  road,  though  no  record  of  it  could  be  found.     2  South.  482. 

An  owner  of  lands  lying  in  a  township  which  repairs  roads  by  hire,  is  liable  for  road  tax 
there,  although  he  resides  in  another  township  and  works  the  roads  there.     2  South.  764. 

If  the  surveyors  were  not  sworn,  or  did  not  subscribe  the  oath,  the  road  will  be  set  aside. 
2  South.  850,  8b2.  3  Hal.  301.  1  Gr.  10,  2C8.  2  Gr.  385.  And  it  must  appear  that  the 
person  who  swore  them  was  a  justice  of  the  peace;  but  if  not  so  slated  in  the  affidavit,  the 
fact  may  be  proved.     5  Hal.  242.     3  Gr.  88. 

The  petition  for  laying  out  a  road  in  two  counties  must  be  signed  by  ten  freeholders  in 
each  county.     2  Hal.  3(3. 

The  petition  must  not  designate  two  particular  routes,  on  one  or  other  of  which  it  is 
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desired  that  the  road  should   be   laid  out,  but  ought  to  designate  only  certain    points. 
2  Hal.  37. 

Though  the  proceedings  and  certificates  of  the  freeholders  are  not  subject  to  be  reviewed 
by  a  certiorari,  yet  the  proceedings  of  the  court,  in  the  appointment  of  them,  and  their 
judgment  upon  such  certificate,  may  be  so  reviewed.  The  court  of  common  pleas  may  set 
aside  the  proceedings  of  the  surveyors  for  illegality,  in  any  matter  of  substance;  and  the 
proceedings  of  the  freeholders  may  also  be  set  aside  by  the  court,  or  on  certiorari,  for  matter 
of  substance.  The  restriction  in  the  act  is  to  be  understood  to  mean  only  that  they  are  not 
to  be  set  aside  for  illegality  or  irregularity,  in  point,  of  form.     2  Hal.  203. 

If  the  court,  by  mistake  or  inadvertence,  appoint,  as  one  of  the  six  freeholders,  a  man 
through  whose  land  the  road  runs,  they  may  afterwards  set  aside  the  said  appointment  as 
incautiously  made;  but  they  cannot  at  a  subsequent  term  appoint  new  freeholders.     lb. 

If  it  appear  by  the  return  of  the  surveyors,  that  they  met  at  a  place  different  from  that 
designated  by  the  order  of  the  court,  their  proceedings  will  be  set  aside,  and  an  affidavit 
that  they  did  meet  at  the  place  designated,  will  not  be  allowed  to  contradict  their  return. 
The  return  must  show  that  proof  was  made  to  the  surveyors,  that  public  notice  had  been 
given  of  their  meeting,  as  required  by  the  act.     4  Hal.  17. 

If  it  appear  that  a  variation  between  the  road  laid  out  and  that  described  in  the  appli- 
cation, alleged  as  the  reason  for  setting  aside  the  return  of  the  road,  was  produced  by  the 
prosecutor  of  the  certiorari,  he  will  not  be  allowed  to  take  advantage  of  such  variance. 
4  Hal.  21. 

The  judgment  of  the  common  pleas  is  final  and  conclusive,  upon  the  point  whether 
notices  of  the  application  have  been  set  up  at  three  of  the  most  public  places  in  the  town- 
ship. Road  not  set  aside  for  small  variation  in  the  running.  4  Hal.  107.  1  Zab.  91.  See 
2  Zab .  564. 

Where  a  road  has  been  laid  out  and  recorded,  though  never  opened,  surveyors  may  be  ap- 
pointed to  vacate  it ;  and  if  the  common  pleas  refuse  to  make  an  appointment,  a  mandamus 
will  be  ordered.     4  Hal.  246. 

The  affidavit  proving  notices  to  have  been  set  up,  upon  an  application  for  the  appoint- 
ment of  surveyors,  should  show  that  the  petitioners  are  residents  and  freeholders  of  the 
counties,  and  should  specify  the  places  where  the  notices  were  set  up,  so  that  the  court  may 
judge  of  the  publicity  of  the  places.  Full  lists  of  the  surveyors  must  be  laid  before  the 
court.     1  Gr.  157. 

A  road  may  be  run  through  a  bark-house  and  tanyard,  though  not  through  a  dwelling- 
house.  The  road  as  designated  in  the  return  is  to  be  taken  as  the  road  meant,  and  not  the 
understanding  of  the  applicants.  The  court  cannot  inquire  into  the  motives  of  the  free- 
holders.    1  Gr.  172. 

Surveyors  of  the  highways  have  no  power  to  vacate  part  of  a  highway,  granted  by  charter 
from  the  legislature.     2  Gr.  254. 

If  the  proceedings  of  the  freeholders  are  erroneous  in  substance,  and  not  merely  in  form, 
the  court  of  common  pleas  should  set  them  aside  and  order  the  road  to  be  recorded ;  if  they 
do  not,  the  supreme  court,  on  certiorari,  will  set  aside  the  order  directing  the  freeholders' 
certificate  to  be  filed  and  order  the  return  of  the  surveyors  to  be  recorded.     2  Gr.  401. 

*Where  there  is  a  material  variance  in  the  place  of  the  beginning  of  the  road  ap-  r*7i7 
plied  for,  and  of  the  road  as  actually  laid  out,  the  return  will  be  set  aside.  2  Gr.  385.   L 

One  of  the  persons  who  signed  the  notice  and  application  for  the  road,  is  a  competent 
witness  to  prove  the  putting  up  of  the  notices.     3  Gr.  39. 

The  order  appointing  the  surveyors  must  show  on  its  face  that  there  was  proof  of  the  set- 
ting up  of  the  notices;  without  such  proof,  the  court  has  no  jurisdiction.     3  Gr.  57. 

A  return  which  laid  out  the  road,  "the  north  side  of  the  road  to  begin,  &c,"  and  after 
going  the  several  courses  and  distances  stated,  "which  said  lines  of  course  are  in  the  middle 
of  the  road,"  set  aside  for  incongruity.     3  Gr.  88. 

If  a  return  is  signed  by  only  a  part  of  the  surveyors,  it  should  state  that  the  others  met 
with  them  or  were  duly  notified.  2  Gr.  385.  3  Gr.  339.  1  Harr.  105,  264.  But  the  court 
of  appeals  reversed  the  case  reported  in  3  Gr.  339,  and  decided  that  it  might  be  proved  by 
evidence  aliunde  the  return,  that  the  surveyor  who  did  not  sign  was  duly  notified  to  attend. 

The  certiorari,  in  a  case  of  a  private  road,  should  be  entitled  as  between  the  applicant 
therefor  as  plaintiff,  and  the  applicant  for  the  road  as  defendant,  and  not  in  the  name  of  the 
state.     3  Gr.  475. 

The  oath  taken  and  subscribed  by  the  surveyors  must  conform  to  the  statute  or  the  return 
will  be  set  aside.  (See  the  form,  Township,  19.)  The  words  "for"  or,  "of  the  township 
of  E,"  added  to  the  form,  were  held  to  limit  the  duties  of  the  surveyor  and  to  vitiate  the 
oath.     1  Gr.  10.     3  Gr.  479. 

The  term  of  office  of  the  chosen  freeholders  commences  at  (he  organization  of  the  board, 
and  continues  for  a  year.  Proof  of  due  notice  of  the  meeting  of  the  freeholders  may  be 
taken  and  certified  by  them  or  shown  aliunde  to  the  court.     1  Harr.  91. 

Supreme  court  will  appoint  freeholders  to  review  a  road  several  terms  after  caveat  filed, 
the  cause  having  been  delayed  by  writ  of  error.     1  Harr.  345. 

Six  surveyors  having  decided  against  the  application  for  a  road,  separated  ;  not  lawful  for 
four  of  them  to  meet  again  on  the  same  day  and  lay  the  road.     1  Harr.  391. 

Surveyors  sworn  into  office  as  city  officers,  not  authorized  to  act  as  township  officers.   lb. 
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Precision  required  in  stating  the  beginning  and  ending  points  of  the  road.  1  ITarr.  105, 
891.     2  Harr.  186,  369.     8  Harr.  179,  271.     1  Zab.  87.     See  Spenc.  633.     4  Zab.  45. 

The  supreme  court  will  not  order  a  mandamus  to  the  pleas,  to  record  the  reiurn  of  a  road, 
which  they  had  set  aside  for  the  omission  to  note,  on  the  map  or  return,  the  improvements, 
consisting  of  enclosed  and  cultivated  fields,  across  which  the  road  was  laid.     2  Harr.  471. 
Affidavit  cannot  be  read  on  the  argument  of  a  certiorari  to  prove  the  utility  or  necessity 
of  a  road.     3  Harr.  179. 

Nor  to  prove  that  individuals  knew  the  intended  points,  or  places  of  beginning  and  end- 
ing, when  the  same  are  uncertain  and  indefinite  in  the  petition  and  notices,     lb. 

If  the  return  of  the  freeholders  should  be  set  aside,  owing  to  a  mistake  of  the  clerk  in 
making  out  the  order  and  certificates  of  appointment,  the  court  should  not  order  the  return 
of  the  surveyors  to  be  recorded,  but  should  make  a  new  appointment  of  freeholders.  3  Harr. 
271.     (The  case  in  2  Hal.  203,  overruled.) 

Diligence  required  in  making  application  to  the  supreme  court  for  certiorari.  3  Harr.  179, 
373.     8  Zab.  378. 

The  word  "improvements,"  in  the  5th  section  of  the  act  concerning  roads,  means  enclo- 
sures, or  enclosed  fields.     3  Harr.  423. 

Not  necessary  that  the  map  should  show  the  lines,  and  the  courses  and  distances  of  the 
several  sides  of  every  enclosed  field  through  which  the  road  is  to  run.  Sufficient  if  the  map 
shows  where  the  road  crosses  the  fences  that  divide  the  different  enclosures,  and  names  of 
the  owners,      lb. 

Nor  a  barn  or  dwelling-house.     1  Zab.  91. 

The  present  road  act  does  not  require  surveyors  to  be  appointed  from  the  townships 
through  which  the  road  is  to  be  laid  or  vacated.  The  only  restriction  as  to  the  locality  of 
surveyors  is.  that  regard  be  had  to  the  surveyors  of  those  townships  where  the  road  is  ap- 
plied for.  1  Zab.  87.  Nor  is  it  imperative  that  they  should  be  appointed  from  the  nearest 
townships.     Id.  842. 

Where  plaintiff  in  certiorari  relies  upon  an  alleged  variance  between  the  beginning  point 
of  the  road  applied  for,  and  the  beginning  point  of  the  road  laid  out,  he  must  show  affirma- 
tively, that  there  was  a  variance,  and  that  the  variance  is  material,     lb. 

Where  the  beginning  point  is  precisely  designated,  not  necessary  that  it  should  be  the 
centre  of  the  road  laid  out.  Sufficient,  if  included  anywhere  in  the  width  of  the  road.  lb. 
See  1  Zab.  91. 

Power  to  adjourn  not  restricted  to  the  case  where  only  a  part  of  the  surveyors  meet,  but 
the  whole  six,  when  met,  may  adjourn.      Id.  87. 

That  the  clerk  of  the  township  did  not  keep  a  copy  of  his  oath  of  office,  or  that  it  does  not 
appear  on  the  oath  of  office  where  it  was  taken,  or  that  the  officer  was  a  justice,  provided 
these  appear  aliunde,  does  not  disqualify  a  surveyor.     Id.  342. 

Upon  an  application  for  a  private  road,  the  judgment  of  the  common  pleas  is  conclusive 
as  to  the  setting  up  the  advertisements  according  to  law,  but  not  as  to  the  sufficiency  of  the 
advertisements.     Spenc.  387. 

^_.,,  *.Iudgment  of  the  court  below,  that  the  advertisements  were  signed  in  the  proper 
-■  handwriting  of  the  applicant,  is  conclusive.  lb. 
The  general  principle,  that  the  acts  of  a  public  officer  who  comes  to  his  office  by  color  of 
title,  and  is  an  officer  de  facto,  are  valid,  so  far  as  they  concern  the  public,  or  the  rights  of 
third  persons,  is  not  applicable  to  the  acts  of  the  survej'or  of  the  highways  before  taking  the 
oath  of  office.     These  are  void  by  the  express  provision  of  the  statute.     Spenc.  387. 

When  the  certificate  or  return  of  freeholders,  that  a  road  is  unnecessary,  is  brought  into 
the  supreme  court  by  certiorari,  and  set  aside,  the  court  will  not  inquire  into  the  validity  of 
the  return  of  the  surveyors,  nor  set  it  aside,  although  defective,  if  no  exception  has  been 
taken  to  it  in  the  pleas.     Id.  633. 

The  map  annexed  to  the  return  of  surveyors,  may  be  made  and  annexed  by  the  practical 
surveyor  by  their  direction.    Not  necessary  that  they  should  sign  or  see  it.  2  Zab.  291,  718. 
Costs  cannot  be  awarded  in  a  successful  motion  to  set  aside  a  return  of  surveyors  in  lay- 
ing out  a  road.     No  statute  or  practice  authorizes  it.     Id.  293. 

A  private  road,  laid  out  under  the  statute  of  this  state,  is  not  a  private  way  or  right  of 
way,  but  is  open  to  the  use  of  the  public.     Id.  356. 

The  authority  of  three  chosen  freeholders  as  to  opening  by-roads  (above  19),  depends 
upon  the  fact  that  there  has  existed  before  a  by-road,  used  as  such  by  the  inhabitants  ;  they 
have  no  power  to  determine  that  there  is  a  by-road,  but  only  to  order  it  to  be  opened,  and 
their  authority  can  only  be  exercised  when  the  obstruction  is  recent.     lb. 

Under  the  new  constitution,  Art.  1,  \  13,  private  roads  cannot  be  laid  out,  without  pro- 
viding compensation  to  land  owner,     lb.   (See  act  of  1854,  above  70.) 

The  use  of  land  by  the  public  as  a  highway  or  street,  for  more  than  twenty  years,  and 
the  acquiescence  of  the  owner  in  such  use,  is  conclusive  proof  of  dedication.  3  Zab.  130. 

Contract,  on  the  part  of  the  caveator,  to  withdraw  his  opposition  to  the  laying  out  of  a 
highway,  is  against  the  policy  of  the  law,  and  therefore  void.     3  Zab   352. 

Since  the  act  of  March  1,  1850,  the  surveyors,  in  laying  out  a  road,  must  adjudicate  a9 
to  the  damages  to  which  each  land  owner,  not  an  applicant,  is  entitled.  3  Zab.  378.  Some 
assessment  must  be  made  in  favor  of  each  land  owner,  whether  he  sustains  damage  or  not. 
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At  least,  the  return  must  show  that  the  surveyors  considered  and  adjudicated  as  to  the 
damages  of  all  landholders  whose  lands  are  taken,  and  who  are  not  applicants,  even  where 
they  make  no  claim  of  damages  at  the  time.     3  Zab.  381,  388.     4  Zab.  256. 

Surveyors,  in  estimation  of  damages,  not  bound  to  deduct  from  the  amount  of  damages 
sustained,  the  amount  of  benefits  derived,  and  to  award  only  the  excess.      3  Zab.  B88, 

Where  a  road  is  laid  in  two  or  more  townships,  the  surveyors  must  adjudge  what  part  of 
the  damages  awarded  is  to  be  paid  by  each  township.     Id.  388. 

The  supreme  court,  on  certiorari,  will  not  settle  from  evidence,  whether  too  much  or  too 
Utile  damages  have  been  allowed  to  land  owner.      Id.  383. 

If  the  town  committee  have  applied,  within  twenty  days,  for  the  appointment  of  free- 
holders to  review  the  assessment  of  surveyors,  and  the  appointment,  without  their  default, 
is  not  made  in  that  time,  the  remedy  is  not  lost,  but  appointment  may  be  subsequently 
made.     lb 

•The  township  committee  is  authorized  to  cause  the  damages  assessed  for  lands  taken  for 

roads,  to  be  assessed  and  raised  without  any  vote  of  town  meeting;  and  if  they  refuse  or 

neglect  to  raise  and  pay  such  damages,  a  mandamus  will  issue  to  compel  them.     4  Zab.  54. 

Not  necessary  that  the  notice  of  the  meeting  of  the  surveyors  should  name  the  township 

in  which  they  are  to  meet,  if  the  place  is  designated  with  certainty.      Id.   45. 

Nor  to  assess  damages  for  land  taken  for  road  to  a  land  owner,  who  is  a  real  applicant, 
although  he  did  not  sign  the  petition.     lb. 

A  person  whose  lands  were  not  taken,  cannot  urge  as  a  reason  for  setting  aside  a  return, 
that  no  damages  were  awarded  to  another  person,  whose  lands  were  taken,  and  who  does 
not  complain.      lb. 

Public  road  may  be  laid  out  across  a  navigable  canal,  constructed  by  the  authority  of  the 
state.      Id.  62. 

Error  to  blend  two  or  more  roads  in  one  application  and  return;  each  road  must  be  ap- 
plied for  separately.     Id.  129. 

But  the  vacation  of  an  old  road  and  the  laying  out  of  a  new  one,  may  be  embraced  in  the 
same  application  and  return.     3  Harr.  182,  Qu.?     1  Zab.  343. 

Damage  to  each  land  owner  must  be  assessed  to  him  by  name.     4  Zab.  129 
And  the  return  and  map  should  show  through  whose  lands  the  road  passes,  that  the  dam- 
ages may  appear  to  be  rightly  assessed,     lb. 

Notice  of  application  by  a  landholder  for  the  appointment  of  commissioners  to  review  the 
assessment  of  damages,  must  be  given  to  the  township  committee,  and  noi  to  applicants. 
Id.  127. 

If  an  overseer  cuts  down  a  tree  in  the  road,  which  does  not  obstruct  or  interfere  with  the 
public  use  of  the  road,  he  is  liable  in  trespass  to  the  owner  of  the  adjoining  land ;  and  if  he 
does  so  maliciously,  he  is  liable  to  exemplary  damages.  Whether  the  tree  did  in  fact  ob- 
struct the  road,  is  a  question  for  the  jury.     4  Zab.     Winders  v.  Peterson. 

A  surveyor,  who  has  once  acted,  may  be  appointed  again;  unless  he  is  objected  to,  the 
*court  will  not  set  aside  the  return.  The  question,  whether  the  road  is  necessary,  r^yia 
is  not  examinable  by  the  court.     Id.   State  v.  Bergen.  *■ 

The  allowance  or  denial  of  a  writ  of  certiorari  is  not  the  subject  of  a  writ  of  error.  Where 
the  application  described  the  road  as  to  run  in  the  line  dividing  the  land  of  A.  and  B.,  held 
that  if  the  road  was  laid  at  the  line  as  the  parties  agreed  to  alter  it,  the  return  was  illegal. 
Id.   Sate  v.  French. 

Where  an  overseer  calls  upon  justices  and  surveyors  to  open  a  road  pursuant  to  Sec.  32, 
notice  must  be  given  to  the  proprietors  or  possessors  of  the  adjacent  land  of  the  time  and 
place  they  will  meet,  so  as  to  give  them  an  opportunity  to  be  heard.  And  the  certificate 
must  show  on  its  face,  and  not  by  mere  reference  to  stakes  put  up  by  the  officers,  in  what 
manner  the  road  is  to  be  opened.  Id.  Vantillburgh  v.  Shann.  (The  form  in  Elmer's  Forms, 
372,  is  defective.) 

Freeholders  who  review  a  road  are  not  bound  to  survey  it,  but  only  to  examine  it  suffi- 
ciently to  enable  them  to  judge  whether  it  is  useful  and  necessary.  Unless  their  proceed- 
ings are  so  entirely  illegal  as  to  be  wholly  void,  court  ought  not  to  set  aside  their  certificate 
that  the  laying  out,  vacation  or  alteration  is  unnecessary  or  injurious.     4  Zab. 

When  an  order  is  made  to  open  a  turnpike  gate,  pursuant  to  the  charter,  because  the  road 
is  not  in  proper  order,  it  must  appear  on  the  face  of  the  proceedings,  that  the  justice  and 
committee  were  disinterested,  and  that  notice  was  given  to  the  keeper  of  the  nearest  gate. 
State  v.  Williamstown  T.  Co.     4  Zab. 

The  surveyors  must  make  an  assessment  to  each  owner  of  land,  not  an  applicant ;  but  if 
an  owner  mislead  the  surveyors,  he  cannot  take  advantage  of  his  own  wrong.   1  Dutch.  329. 
Where  a  road  is  vacated,  the  map  must  show  the  improvements;  and  if  an  old  road  is 
vacated  and  a  new  one  laid,  the  returns  must  describe  both.     Id.  434. 

It  is  the  overseer's  duty  to  open  and  work  a  road,  and  no  neglect  of  the  committee  will 
exonerate  him;  and  if  the  township  is  fined  for  his  neglect,  he  may  be  compelled  to  refund 
the  money,  or  he  may  be  proceeded  against  in  the  first  instance.  If  the  township  neglects 
to  raise  money,  he  must  call  out  the  inhabitants.     2  Dutch.  99. 

An  assessment  of  a  certain  sum  to  A.  B.  and  C.  D.  as  damages,  is  bad,  unless  it  appear 
that  they  own  the  land  jointly.     Id.  129. 


T58  SALARIES. 

Ejectment  will  lie  oy  the  owner  of  the  soil  for  a  part  of  a  highway  illegally  appropriated 
by  a  third  party.  3  Dutch.  76.  The  court,  of  errors  reversed  the  case  in  which  this  was 
held,  upon  the  ground,  that  a  turnpike  company  had  no  power  to  erect  a  tollhouse  within 
the  limits  of  the  highway,  without  purchasing  the  land. 

An  order  purporting  to  be  made  by  virtue  of  the  32d  section,  was  set  aside,  because  it  did 
not  appear  that  the  justices  decided  that  any  person  encroached  on  the  road,  but  only  deter- 
mined where  it  ought  to  run:  and  it  was  held,  that  a  notice  to  appear,  given  on  the  day  of 
meeting,  was  not  sufficient.     3  Dutch.  250. 
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Adjutant-General,  salary  of,  1 

Attorney-General,  salary  of,  1 

Assembly,  clerk  of,  pay  of,  13 

door-keeper,  pay  of,  16 

Chancellor,  salary  of,  1,  11 

Common  pleas,  judges,  salary  of,  9,  11 

Governor,  salary  of,  1 

Legislature,  members,  pay  of,  3 

at  extra  session,  pay  of,  4 


Reporters,  law  and  chancery,  salary  of,         1 

Senate,  secretary,  pay  of,  13 

sergeant -at-arms,  pay  of,  14 

State  prison,  physician,  salary  of,  11 

keeper,  salary  of,  1 1 

moral  instructer,  12 

Supreme  court,  chief  justice,  salary  of,  1,  11 

associate  justices,  salary  of,  1,  11 

Treasurer,  salary  of,  1 


engrossing  clerks,  pay  of,  15  I  When,  and  how  paid,  1,  2,  5 

Quartermaster-General,  salary  of,  1  I 

An  Act  to  provide  for  the  support  of  the  government  of  this  state,  and  to  fix  the  salaries  of 
public  officers.     Approved  April  4,  1845.     (R.  S.  861.) 

1.  The  several  hereinafter  named  public  officers  of  this  state,  for  the  time 
being,  shall,  respectively,  be  entitled  to  receive  the  annual  salaries  hereinafter 
mentioned,  that  is  to  say  : 

The  governor  of  this  state,  at  the  rate  of  eighteen  hundred  dollars  by  the  year. 

The  chancellor,  at  the  rate  of  eighteen  hundred  dollars  by  the  year. 

The  chief  justice  of  the  supreme  court,  at  the  rate  of  fifteen  hundred  dollars 
by  the  year. 

Each  of  the  associate  justices  of  the  supreme  court,  at  the  rate  of  fourteen 
hundred  dollars  by  the  year. 

The  treasurer,  at  the  rate  of  one  thousand  dollars  by  the  year. 

The  law  reporter  and  chancery  reporter,  at  the  rate  of  two  hundred  dollars, 
each,  by  the  year. 

The  attorney-general,  at  the  rate  of  eighty  dollars  by  the  year. 

The  quartermaster-general,  at  the  rate  of  one  hundred  dollars  by  the  year. 

The  adjutant-general,  at  the  rate  of  one  hundred  dollars  by  the  year. 

All  of  which  salaries  shall  be  paid,  quarterly,  to  the  several  officers  before 
mentioned,  their  executors,  administrators,  or  assigns,  on  warrants  produced  to 
the  treasurer,  signed  by  the  governor  or  president  of  the  senate,  for  the  salaries 
of  the  said  officers,  other  than  the  governor,  and  signed  by  the  president  of  the 
senate,  or  the  speaker  of  the  house  of  assembly,  for  the  salary  of  the  governor: 
and  the  salary  of  the  treasurer  may  be  retained  by  him,  in  quarterly  payments, 
on  such  warrants  of  the  governor  or  president  of  the  senate;  and  in  case  any 
of  the  said  officers  shall  be  removed  from  office,  by  death  or  otherwise,  the 
salary  of  such  officer  shall  cease  and  determine  on  such  removal. 
*T20l       *^'  ^e  said  salaries  shall  commence  as  follows,  that  is  to  say: 

J       For  the  governor,  on  and  from  the  third  Tuesday  of  January  next 
ensuing  his  election  by  the  people. 

For  the  other  officers  hereinbefore  mentioned,  from  the  dates  of  their  respec- 
tive commissions;  but  the  salaries  of  such  of  the  said  officers  as  were  appointed 
previous  to  the  adoption  of  the  present  constitution,  shall  commence  from  the 
time  of  the  falling  due  of  the  last  quarterly  or  yearly  payment  due  to  such  officers, 
respectively,  under  the  "Act  for  the  support  of  the  government  of  this  state," 
passed  the  eighth  day  of  November,  eighteen  hundred  and  forty-three. 
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3.  The  president  of  the  senate  and  the  speaker  of  the  house  of  assembly 
shall,  each,  be  entitled  to  receive  the  sura  of  four  dollars,  and  each  member  of 
the  senate  and  assembly  shall  be  entitled  to  receive  three  dollars,  for  each  of 
the  first  forty  days,  from  the  commencement  of  the  session,  they  have  attended, 
or  shall  attend,  the  sitting  of  their  respective  houses;  and  the  president  of  the 
senate  and  the  speaker  of  the  house  of  assembly  shall,  each,  be  entitled  to 
receive  two  dollars,  and  each  member  of  the  senate  and  assembly  shall  be  en- 
titled to  receive  one  dollar  and  fifty  cents,  for  every  day  of  such  attendance  for 
the  remainder  of  such  session,  after  the  first  forty  days ;  they  shall  also  be 
allowed,  once  in  each  sitting,  the  sum  of  one  dollar  for  every  ten  miles  they 
have  travelled,  or  shall  travel,  in  going  to  and  returning  from  their  place  of 
meeting,  by  the  most  usual  route. 

4.  When  the  legislature  shall  be  convened  in  extra  session  by  the  governor, 
the  president  of  the  senate,  the  speaker  of  the  house  of  assembly,  and  each 
member  of  the  senate  and  assembly,  shall  be  entitled  to  receive,  for  every  day 
of  their  attendance  at  such  session,  the  sums  allowed  to  them,  respectively,  by 
the  preceding  section  for  the  first  forty  days  of  the  ordinary  session,  and  also 
such  mileage  as  aforesaid. 

5.  The  sum  due  to  each  member  of  the  senate  and  general  assembly,  as 
aforesaid,  shall  be  paid  to  him  by  the,  treasurer,  upon  a  certificate,  to  be  pro- 
duced to  the  treasurer,  expressing  the  sum  due  and  the  number  of  days  and 
miles,  signed  by  the  president  of  the  senate  for  the  members  of  the  senate,  and 
by  the  speaker  of  the  house  of  assembly,  or  by  any  two  members  named  by 
him,  for  the  members  of  the  assembly;  when  the  session  for  which  such  sums 
shall  become  due  shall  be  an  extra  session,  called  by  the  governor,  the  same 
shall  be  set  forth  in  such  certificate. 

6.   Repealed.    (See  13.) 
T.  Repealed.    (See  16.) 
*8.  Repealed.    (See  15.)  [*721 

An  Act  to  provide  additional  compensation  to  the  judges  of  the  inferior  courts  of  common 
pleas  in  this  state.     Approved  March  7,  1850.     (Pam.  285.) 

9.  The  judges  of  the  inferior  courts  of  common  pleas  in  the  several  counties 
in  this  state,  in  addition  to  their  fees  now  allowed  by  law,  shall  hereafter  receive 
a  per  diem  allowance  of  one  dollar  and  fifty  cents  for  every  day  they  shall  actually 
attend,  in  the  discharge  of  their  duties,  at  any  stated  or  special  term  of  the  courts 
holden  in  their  respective  counties ;  which  fees  the  collector  of  the  county  is  hereby 
authorized  and  required  to  pay,  upon  a  certificate  of  the  clerk  and  surrogate  of  the 
county  of  the  number  of  days  they  shall  so  attend,  and  of  the  amount  due  for  such 
allowance :  Provided,  no  judsre  shall  receive,  by  virtue  of  this  act,  more  than  fifty 
dollars  in  anv  one  vear.     (See  11.) 

10.  Repealed.    "(See  16,  17.) 

Supplement.     Approved  March  16.  1854.     (Pam.  401.) 

11.  The  -everal  public  officers  hereinafter  named  shall  respectively  be  entitled 
to  receive  the  annual  salaries  and  pay  hereinafter  mentioned — that  is  to  say  :  The 
chancellor,  at  the  rate  of  twenty-five  hundred  dollars  by  the  year;  the  chief  justice 
of  the  supreme  court,  at  the  rate  of  twenty-one  hundred  dollars  by  the  year  ;  and 
each  of  the  associate  justices  of  the  said  supreme  court,  at  the  rate  of  two  thou- 
sand dollars  by  the  year;  the  physician  of  the  state  prison,  at  the  rate  of  three 
hundred  dollars  by  the  year,  [by  act  of  1861,  (Pam.  420,)  four  hundred  and  fifty 
dollars]  ;  the  keeper  of  the  state  prison  at  the  rate  of  twelve  hundred  and  fifty 
dollars  by  the  year,  [by  act  of  1860,  (Pam.  400),  eighteen  hundred  dollars]  ;  the 
judges  of  the  court  of  common  pleas  of  the  several  counties  of  the  state,  each,  two 
dollars  per  diem  for  every  day's  attendance,  all  of  which  salaries  shall  be  paid  in 
the  manner  now  provided  by  the  existing  laws  of  this  state. 

12.  Act  of  1860,  (Pam.  559),  moral  instructer  of  state  prison  shall  receive  the 
annual  salary  of  six  hundred  dollars. 


760 


SALE  OF  LANDS. 


An  Act  to  fix  the  salaries  of  the  officers  of  the  senate  and  general  assembly  of  the  state 
of  New  Jersey.     Approved  February  25,  1861.     (Pam.  55.) 

13.  Sec.  1.  There  shall  be  paid  to  the  secretary  of  the  senate  an  annual  salary 
of  one  thousand  three  hundred  dollars,  and  to  the  clerk  of  the  house  of  assembly 
an  annual  salary  of  one  thousand  five  hundred  dollars,  and  no  other  compensa- 
tion whatever. 

14.  Sec.  2.  There  shall  be  paid  to  an  assistant  secretary  of  the  senate  and  to 
an  assistant  clerk  of  the  house  of  assembly,  an  annual  salary  of  four  hundred  dol- 
lars each,  and  no  other  compensation  whatever. 

15.  Sec.  3.  There  shall  be  paid  to  the  engrossing  clerk  of  the  senate  six  hun- 
dred dollars,  and  the  engrossing  clerk  of  the  house  of  assembly  seven  hundred 
dollars,  and  no  other  compensation  whatever. 

16.  Sec.  4.  There  shall  be  paid  to  the  sergeant-at-arms  of  the  senate  and  to 
the  doorkeeper  of  the  house  of  assembly  the  sum  of  two  hundred  and  fifty  dol- 
lars each,  and  no  other  compensation  whatever. 

17.  Sec.  5.  There  shall  be  paid  to  each  of  the  assistants  of  the  sergeant-at- 
arms  of  the  senate  and  of  the  doorkeeper  of  the  house  of  assembly  an  annual 
salary  of  one  hundred  dollars  each,  a.id  no  other  compensation  whatever. 

18.  Sec.  6.  Hereafter  it  shall  not  be  necessary  for  the  secretary  of  the  senate 
or  the  clerk  of  the  assembly  to  prepare  enrolled  copies  of  the  proceedings  of  their 
respective  houses  ;  and  that  so  much  of  all  acts  or  parts  of  acts  as  are  inconsist- 
ent with  this  act,  be  and  the  same  is  hereby  repealed. 
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Administrators,  sales  by,  15,  16 

■ bond  and  prosecution,  22,  23 

■ dying,  27a 

Advertisement  required,  28 
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Assets,  money  received  to  be,  20 
Bond  by  executors  and  administrators,       22 
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proceedings,  if  not  made,  24 

Chancellor,  may  order,  in  cases  of  land 

limited  over,  or  in  contingency,       30 
petition  to,  and  notice,  40,  41 

sab.-  and  deed,  42 

investment  of  proceeds,  43,  44 

costs  and  expenses,  45 

may  make  rules,  46 

in  case  of  land  granted  to  religious 

societies,  47—54 

Commissioners  may  deed  to  heirs,  37 

Court,  distribution  of  money  by,  55 

Death  of  purchaser  provided  for,  37 

land  liable  one  year  after,  26 

Deed  by  sheriff,  8 

by  his  successor,  11 

variance  not  to  affect,  8 

by  executors,  &c,  16-19 

omissions  not  to  affect,  19 
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Dower  not  affected,  26 
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Execution  may  be  amended, 

defendant  may  have  land  sold  first, 

may  elect  what  part, 

Executors,  sale  by, 

to  give  bond, 

may  be  removed, 

Homestead  exempt  from  sale, 
Infants,  land  limited  to, 
Judgment  binds  land, 

when  considered  amended, 

land  sold,  to  be  clear  of, 

reversal,  not  to  affect  purchaser, 

Land,  not  to  be  sold  till  goods, 

how  sold  before  go  ds, 

liable  for  debts  of  deceased  one  year,  26 

Limited  estates,  sale  of,  39,  46 

distribution  of  money  in  court,  55 

Orphans'  court,  sale  by,  15,  16,  21 

when  to  revoke  letters,  24 

Proprietary  rights,  sale  of,  13,  25 

Railroads.  &c,  taking  land,  disposition 

of  money  paid  into  court.  •">•") 

Religious  societies,  land  sold,  47-54 

sale,  how  made,  28 

adjournment,  6,  17,  29 

Sheriff  to  make  deed,  8 

:  successor  may,  11 

I to  pay  over  money,  12 

Surplus  to  be  distributed.  23 

1  Trustees  of    sale    of    religious    stociety 
land,  48-54 
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An  Act  making  lands  liable  to  be  sold  for  the  payment  of  debts.     Revision— Approved 
April  1C>,  1846.     (II.  S.  660.) 

1.  All  lands,  tenements,  hereditaments,  and  real  estate,  shall  be  and  hereby 
are  made  liable  to  be  levied  upon  and  sold  by  executions  to  be  issued  on  judg- 
ments, which  are  or  shall  be  obtained  in  any  court  of  record  of  this  state  (except 
justices'  courts  constituted  for  the  trial  of  small  causes),  for  the  payment  and 
satisfaction  of  the  debt,  damages,  sum  of  money  and  costs  so  recovered  or  to  be 
recovered. 

2.  No  judgment  shall  affect  or  bind  any  lands,  tenements,  hereditaments,  or 
real  estate,  but  from  the  time  of  the  actual  entry  of  such  judgment  on  the  minutes 
or  records  of  the  court. 

3.  Every  writ  of  execution  which  shall  be  sued  forth  against  lands,  tenements, 
hereditaments,  and  real  estate,  shall,  before  it  be  delivered  to  the  sheriff,  or  other 
officer,  be  recorded  in  a  book  by  the  clerk  of  the  court  out  of  which  the  same  was 
issued ;  and  the  record  of  such  writ,  so  made,  shall  be  as  good  evidence  as  the  writ 
itself. 

4.  In  every  writ  of  execution,  which  shall  be  issued  against  lands,  tenements, 
hereditaments,  and  real  estate,  the  sheriff  or  other  officer  to  whom  the  said  writ 
may  be  directed,  shall  be  commanded,  that  of  the  goods  and  chattels  in  his 
county,  of  the  party  against  whom  such  execution  issues,  he  cause  to  be  made 
the  debt,  damages,  and  costs,  or  sum  of  money  mentioned  in  the  said  execution ; 
and  if  sufficient  goods  and  chattels  of  the  said  party  cannot  be  found  in  his  county, 
that  then  he  cause  the  whole  or  the  residue,  as  the  case  may  require,  of  the  said 
debts,  damages,  and  costs  or  sum  of  money,  to  be  made  of  the  lands,  tenements, 
hereditaments,  and  real  estate  whereof  the  said  party  was  seized  on  the  day  when 
the  said  *lands,  tenements,  hereditaments,  and  real  estate  became  liable  r^oo 
to  such  debt,  damages,  and  costs  or  sura  of  money,  specifying  the  day  par-  L 
ticularly,  or  at  any  time  afterwards,  in  whose  hands  soever  the  same  may  then 
be  ;  but  when  such  execution  shall  be  issued  against  terre  tenants,  or  heirs  or 
devisees  (unless  they  shall  have  made  their  estate  liable  by  false  pleading  or 
otherwise),  it  shall  only  command  the  sheriff  or  other  officer,  that  of  the  lands, 
tenements,  hereditaments,  and  real  estate  whereof  the  ancestor,  testator,  or  per- 
son deceased,  was  seized  on  the  day  when  the  said  lands,  tenements,  heredita- 
ments, and  real  estate  became  liable  as  aforesaid,  or  at  any  time  afterwards,  or 
at  the  time  of  his  or  her  death,  as  the  case  may  require,  he  cause  to  be  made  the 
debt,  damages,  and  costs  or  sum  of  money  in  the  said  writ  mentioned. 

5.  In  case  a  writ  of  fieri  facias  shall  be  issued  against  the  goods  and  chattels, 
lands,  tenements,  hereditaments,  and  real  estate  of  any  person  or  persons,  and 
such  person  or  persons  shall  desire  that  the  whole  or  a  part  of  the  said  lands, 
tenements,  hereditaments,  and  real  estate,  shall  be  sold  before  any  of  the  said 
goods  and  chattels,  and  signify  the  same  in  writing,  under  his,  her,  or  their 
hands,  and  deliver  the  same  to  the  sheriff  or  other  officer  to  whom  the  said  writ 
of  fieri  facias  shall  be  directed,  within  twenty  days  from  the  time  of  notice  of 
said  writ,  and  before  the  goods  shall  be  sold,  and  enter  into  bond  to  the  said 
sheriff  or  other  officer,  with  good  and  sufficient  sureties,  that  the  goods  and 
chattels  levied  on  in  virtue  of  the  said  writ,  shall  be  forthcoming  to  answer  the 
exigencies  of  said  writ,  at  a0 day  therein  named,  not  exceeding  three  months 
from  the  date  of  said  bond,  then  and  in  that  case,  it  shall  be  the  duty  of  the 
said  sheriff  or  other  officer  to  whom  the  said  writ  shall  be  directed,  to  suspend 
the  sale  of  the  said  goods  and  chattels,  and  proceed  to  sell  the  said  lands,  tene- 
ments, hereditaments,  and  real  estate,  or  such  part  thereof  as  the  owner  or  own- 
ers thereof  shall  have  desired  to  be  sold  as  aforesaid,  any  thing  contained  in  the 
fourth  section  of  this  act,  the  said  writ  of  fieri  facias,  or  any  law  to  the  contrary 
notwithstanding. 

6.  It  shall  be  lawful  for  the  said  sheriff  or  other  officer  to  make  two  adjourn- 
ments, aud  no  more,  of  the  sale  of  lands,  tenements,  hereditaments,  and  real 
estate  by  him  taken  in  execution,  to  any  time  not  exceeding  one  month  for  each 
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adjournment;  and  if  the  said  sheriff  or  other  officer  shall  adjourn  such  sale  or 
vendue  oftener,  or  for  a  longer  time  without  permission  in  writing,  previously 
obtained  of  the  party  at  whose  instance  the  said  writ  of  execution  was  issued, 
he  shall  be  and  hereby  is  made  liable  to  the  amount  of  the  debt,  or  damages  and 
costs,  or  sum  or  sums  of  money  mentioned  in  the  said  writ,  with  interest;  and 
for  the  recovery  thereof  may  be  amerced  and  proceeded  against  in  the  manner 
as  is  now  or  may  hereafter  be  prescribed  by  law  for  neglect  of  duty  in  other 
cases  on  writs  of  execution :  Provided  always,  that  if  the  said  sheriff  or  other 
officer  shall,  after  two  adjournments  as  aforesaid,  sell  the  lands,  tenements,  here- 
ditaments, and  real  estate,  and  bring  the  whole  amount  of  the  product  of  such 
sale  (after  deducting  his  lawful  fees),  into  the  court  from  whence  such  execution 
issued,  at  any  time  before  the  entry  of  such  amercement  against  him  as  afore- 
said, the  said  sheriff  or  other  officer  shall  be  exonerated  from  all  liability  to  the 
said  amercement. 

7.  The  person  whose  lands,  tenements,  hereditaments,  and  real  estate  are  so 
taken  in  execution  may,  if  part  of  them  be  sufficient  to  satisfy  such  execution, 
elect  what  part  thereof  shall  be  sold;  and  thereupon  it  shall  be  the  duty  of  the 
said  sheriff  or  other  officer  to  sell  the  part  so  elected,  and  no  other,  if  it  be  suf- 
ficient :  Provided  always,  that  such  election  shall  be  made  in  writing,  signed 
by  such  person,  and  delivered  to  the  said  sheriff  or  other  officer,  at  least  twenty 
days  previous  to  the  time  appointed  for  the  sale. 

8.  The  sheriff  or  other  officer,  who,  by  virtue  of  such  writ  or  writs  of  execu- 
tion, shall  sell  as  aforesaid  the  lands,  tenements,  hereditaments,  and  real  estate, 
or  any  part  or  parcel  of  them  so  levied  upon,  shall  make  to  the  purchaser 
thereof  as  good  and  sufficient  a  deed  or  conveyance  for  the  lands,  tenements, 
hereditaments,  and  real  estate  so  sold,  as  the  person  against  whom  the  said  writ 
or  writs  of  execution  were  issued,  might  or  could  have  made  for  the  same  at  or 
before  the  time  of  rendering  judgment  against  him  or  her;  which  deed  or  con- 
*T24l  vevance  sna^  transfer  to  and  *vest  in  the  said  purchaser,  as  good  and 

-1  perfect  an  estate  to  the  premises  therein  mentioned  as  the  person  against 
whom  the  said  writ  or  writs  of  execution  were  issued,  was  seized  of  or  entitled 
to  at  or  before  the  said  judgment,  and  as  fully  to  all  intents  and  purposes  as  if 
such  person  had  sold  the  said  lands,  tenements,  hereditaments,  and  real  estate 
to  such  purchaser,  and  had  received  the  consideration  money,  and  signed,  sealed, 
and  delivered  a  deed  for  the  same:  And  further,  that  the  said  deed  or  convey- 
ance, so  to  be  made  by  the  said  sheriff  or  officer,  shall  recite  the  writ  or  writs  of 
execution,  by  virtue  whereof  the  said  lands,  tenements,  hereditaments,  and  real 
estate  therein  described,  were  sold  as  aforesaid ;  but  the  same,  whether  hereto- 
fore made,  or  hereafter  to  be  made,  shall  be  good  and  valid,  and  received  in 
evidence  as  such  by  the  said  courts,  notwithstanding  any  variance  between  the 
recital  in  said  deed  and  the  execution  or  executions  by  virtue  of  which  the  sale 
was  made,  and  notwithstanding  any  variance  between  the  said  execution  or  exe- 
cutions, and  the  judgment  or  judgments  upon  which  the  said  executiou  or  exe- 
cutions were  issued :  And  further,  that  it  shall  and  may  be  lawful  for  any  court 
of  this  state,  in  which  the  record  or  exemplification  of  any  judgment  or  execution 
shall  be  offered  in  evidence,  in  support  of  any  deed  or  conveyance  made  by  a 
sheriff  or  other  officer  who  may  have  sold  any  lands,  tenements,  hereditaments, 
or  real  estate,  by  virtue  of  any  writ  or  writs  of  exfecution  issued  as  aforesaid,  to 
consider  the  said  judgment  or  execution  as  amended  in  any  particulars  in  which 
the  same  might,  by  the  rules  of  law  and  practice,  have  been  at  any  time  amended 
by  the  court  in  which  the  said  judgment  was  rendered,  or  out  of  which  the  said 
execution  was  issued;  and  the  said  judgment  or  execution  shall  have  the  same 
force  and  effect  as  if  it  was  amended  accordingly. 

9.  And  whereas,  other  judgments,  statutes,  and  recognisances,  besides  those, 
or  some  of  those,  by  virtue  whereof  the  sale  aforesaid  was  made,  might  affect  the 
lands,  tenements,  hereditaments,  and  real  estate  so  sold,  if  no  provision  be  made 
to  remedy  the  same ;  and  whereas  the  persons  who  have  not  taken,  or  will  not 
take  out  executions  upon  their  judgments,  statutes  or  recognisances,  ought  not 
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to  hinder  or  prevent  such  as  do  take  out  executions  from  having  the  proper 
effect  and  fruits  thereof — therefore  be  it  enacted,  that  the  purchaser,  his  heirs 
and  assigns,  shall  hold  the  lands,  tenements,  hereditaments,  and  real  estate  by 
him  or  her  purchased  as  aforesaid,  free  and  clear  of  all  other  judgments,  recog- 
nisances, statutes  merchant  and  statutes  staple  whatsoever,  on  or  by  virtue  of 
which  no  execution  has  been  taken  out  and  executed  on  the  lands,  tenements, 
hereditaments,  and  real  estate  so  purchased. 

10.  If  any  judgment  or  execution  (the  said  execution  being  recorded  as  afore- 
said), by  virtue  whereof  such  sale  as  aforesaid  shall  be  made  of  any  lands, 
tenements,  hereditaments  and  real  estate,  shall  be  reversed  for  error,  such 
reversal  shall  not  be  given  in  evidence,  or  be  of  any  force  or  avail  against  any 
bona  fide  purchaser  under  the  said  judgment  or  execution ;  but  the  said  pur- 
chaser, his  heirs  and  assigns,  shall  hold  the  said  lands  so  bona  fide  purchased, 
notwithstanding  such  reversal,  if  it  be  posterior  to  the  said  purchase :  And 
further,  such  reversal  shall  only  operate  against  the  defendant  in  error,  his 
heirs,  executors  and  administrators,  to  compel  compensation  to  be  made  to  the 
party  aggrieved  to  the  full  value  of  the  lands,  tenements,  hereditaments  and  real 
estate  so  sold  as  aforesaid. 

11.  If  any  sheriff  who  hath  made  or  shall  make  sale  of  any  lands,  tenements, 
hereditaments  and  real  estate,  by  virtue  of  an  execution  against  the  same,  shall 
abscond,  or  depart  from  the  state,  or  be  disqualified  by  law,  or  rendered  unable 
by  death,  or  otherwise  incapable  to  make  a  deed  or  conveyance  for  the  same,  it 
shall  be  lawful  for  any  succeeding  sheriff  of  the  county,  on  receiving  a  certificate 
from  the  court  of  common  pleas  of  such  county,  signed  by  the  clerk  by  order  of 
the  said  court,  setting  forth  that  sufficient  proof  hath  been  made  to  the  said 
court,  that  such  sale  was  fairly  and  legally  made,  and  on  tender  of  the  purchase 
money,  or  if  the  purchase  money  or  any  part  of  it  has  been  paid,  then  on  proof 
of  such  payment  and  ou  tender  of  the  residue,  if  any  be,  to  sign,  seal  and  deliver 
to  the  said  purchaser  or  his  legal  representative,  a  deed  or  conveyance  of  the 
lands,  tenements,  hereditaments  and  real  estate  so  sold;  which  deed  shall  be  as 
good  and  valid  and  *shall  have  the  same  force  and  effect  as  if  the  sheriff  r**o5 
who  made  such  sale,  had  signed,  sealed  and  delivered  a  deed  of  convey-  L 
ance  for  the  same  in  due  form  of  law. 

12.  If  such  succeeding  sheriff  receive  any  money  by  virtue  of  the  preceding 
section  of  this  act,  he  shall  pay  the  same  to  the  person  thereunto  entitled  by  law. 

13.  All  proprieties,  rights,  share  and  shares  of  propriety  and  rights  to  unlo- 
cated  lands,  shall  be  and  hereby  are  made  liable  to  be  levied  upon  and  sold  by 
executions  to  be  issued  on  judgments,  for  the  payment  of  the  debt  or  damages, 
and  costs  or  sum  of  money  thereby  recovered,  in  the  same  manner  as  lands,  tene- 
ments, hereditaments  and  real  estate  are  made  liable  to  be  levied  upon  and  sold 
by  virtue  of  this  act,  but  every  such  execution  shall  issue  out  of  the  supreme 
court ;  and  if  the  said  shares  or  rights  be  within  the  western  division,  shall  be 
directed  to  the  sheriff  of  the  county  of  Burlington,  and  if  within  the  eastern 
division,  shall  be  directed  to  the  sheriff  of  the  county  of  Middlesex:  And  further, 
that  the  said  sheriff  shall  give  notice  by  advertisement  signed  by  himself,  and  put 
up  iu  five  or  more  public  places  in  the  said  county,  and  by  an  advertisement  in 
one  of  the  newspapers  published  in  this  state,  of  the  time  and  place  of  exposing 
such  shares  or  rights  to  sale,  at  least  two  months  before  the  time  appointed  for 
selling  the  same. 

14.  No  lands,  tenements,  hereditaments  or  real  estate,  of  any  testator  or  in- 
testate, shall  be  sold  or  in  any  wise  affected  by  any  judgment  or  execution  against 
executors  or  administrators. 

15.  When  any  executor  or  administrator  shall  discover  or  believe  that  the  per- 
sonal estate  of  his  testator  or  intestate  is  insufficient  to  pay  his  debts,  then  it  shall 
be  the  duty  of  such  executor  or  administrator,  as  soon  as  conveniently  may  be,  to 
make  and  exhibit,  under  oath,  a  just  and  true  account  of  the  said  personal  estate 
and  debts,  as  far  as  he  can  discover  the  same,  to  the  orphans'  court  of  the  county 
where  the  lands,  tenements,  hereditaments  and  real  estate,  of  which  the  said 
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testator  or  intestate  died  or  shall  die  seized,  do  lie,  and  request  their  aid  in  the 
premises;  and  the  said  court  shall  thereupon  make  an  order,  directing  all  persons 
interested  in  such  lands,  tenements,  hereditaments  and  real  estate,  to  appear  before 
them  at  a  certain  day  and  place,  in  the  said  order  to  be  mentioned,  not  less  than 
two  months  after  the  day  of  making  such  order,  to  show  cause  why  so  much  of 
the  said  lands,  tenements,  hereditaments  and  real  estate  of  the  said  testator  or 
intestate  should  not  be  sold  as  will  be  sufficient  to  pay  his  debts,  or  the  residue 
thereof,  as  the  case  may  require  ;  which  order,  signed  by  the  surrogate  or  clerk  of 
the  said  court,  shall  be  immediately  thereafter  set  up  at  three  of  the  most  public 
places  in  the  said  county  for  six  weeks  successively,  and  be  published  for  the  same 
time  in  one  or  more  of  the  newspapers  printed  in  this  state. 

16.  The  said  orphans'  court  shall,  at  the  time  and  place  mentioned  in  the  said 
order,  or  at  such  other  time  and  place  as  they  may  then  appoint,  hear  and  examine 
the  allegations  and  proofs  of  the  said  executor  or  administrator,  and  other  persons 
interested  ;  and  if,  on  full  examination,  the  said  court  shall  find  that  the  personal 
estate  of  the  said  testator  or  intestate  is  not  sufficient  to  pay  his  debts,  the  said 
court  shall  order  and  direct  the  executor  or  administrator  to  sell  the  whole,  if 
necessary,  of  the  lands,  tenements,  hereditaments  and  real  estate  of  the  said  tes- 
tator or  intestate,  for  the  payment  of  his  debts,  or  so  much  thereof  as  will  be 
sufficient  for  that  purpose ;  and  when  a  part  only  of  the  said  lands,  tenements, 
hereditaments  and  real  estate  is  sufficient,  such  order  shall  specify  the  part  to  be 
sold:  Provided  always,  that  where  any  houses  and  lots  or  lands  are  so  circum- 
stanced, that  a  part  thereof  cannot  be  sold  without  manifest  prejudice  to  the  heirs 
or  devisees,  the  said  court  may,  at  their  discretion,  order  the  whole  or  a  greater 
part  than  is  necessary  to  pay  such  debts,  to  be  sold  ;  and  the  surplus  money  aris- 
ing from  such  sale  shall  be  distributed  among  the  heirs  or  devisees  according  to 
the  law  of  descents  in  the  former,  and  the  will  of  the  testator  in  the  latter  case: 
And  further,  that  the  heir  or  devisee,  whose  lands,  tenements,  hereditaments  and 
real  estate,  so  descending  or  devised  to  him,  have  been  sold  as  aforesaid,  for  the 
payment  of  the  debts  of  his  intestate  or  testator,  may  compel  all  others  claiming 
*79fil  *or  n°ld'no  under  such  intestate  or  testator  to  contribute  in  proportion 

-*  to  their  respective  interests,  so  as  to  equalize  the  burthen  or  loss. 

17.  The  executor  or  executors,  administrator  or  administrators,  and  the  sur- 
vivor or  survivors  of  them,  who  may  be  ordered  to  sell  any  lands,  tenements, 
hereditaments,  or  real  estate  of  any  testator  or  intestate,  shall,  after  making  such 
sale,  report  the  same  to  the  next  stated  term  of  such  orphans'  court;  and  if  the 
said  court  shall  approve  of  such  sale,  it  shall  confirm  the  same  as  valid  and  effec- 
tual in  law,  and  shall  by  rule  of  court  direct  the  said  administrator  or  adminis- 
trators, executor  or  executors,  and  the  survivor  or  survivors  of  them,  to  execute 
good  and  sufficient  conveyances  in  the  law  to  the  purchaser  or  purchasers  for  the 
tract  or  tracts  of  land,  or  real  estate  so  sold;  which  said  conveyances,  duly  exe- 
cuted as  aforesaid,  shall  vest  in  the  purchaser  or  purchasers  all  the  estate  that 
the  testator  or  intestate  was  seized  of  at  the  time  of  his  or  her  death,  if  the  order 
be  obtained  within  one  year  thereafter;  and  if  the  said  order  be  not  obtained 
within  that  time,  then  the  said  conveyance  shall  vest  in  the  purchaser  or  pur- 
chasers all  the  estate  that  the  heirs  or  devisees  of  the  testator  or  intestate  were 
seized  of  at  the  time  of  the  making  of  the  said  order  of  the  orphans'  court :  Pro- 
vided always,  that  the  said  executor  or  administrator  may  adjourn  the  said  sale 
from  time  to  time,  not  exceeding  two  months  in  the  whole.     (See  27,  27a,  37.) 

18.  Such  conveyance  or  deed  shall  set  forth  that  the  sale  of  the  said  lands, 
tenements,  hereditaments,  or  real  estate,  was  made  by  the  said  executor  or  execu- 
tors, administrator  or  administrators,  by  virtue  of  an  order  of  the  orphans'  court 
of  the  county  in  which  the  sale  shall  be  authorized ;  and  shall  set  forth  further, 
the  term  of  the  orphans'  court  in  which  the  order  was  granted,  and  the  date  of 
the  said  order.  , 

19.  Any  deed  or  conveyance  heretofore  made,  or  which  may  hereafter  be  made 
by  any  executor  or  executors,  administrator  or  administrators,  for  any  lands,  tene- 
ments, hereditaments,  or  real  estate,  sold  by  virtue  of  any  order  of  the  orphans' 
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court  of  any  county  in  this  state  by  virtue  of  tin's  act,  sliall  be  good  and  valid 
and  received  in  evidence  as  such  in  any  court  in  this  state,  notwithstanding  an 
omission  of  the  recital  in  the  said  deed  of  the  order  of  such  orphans'  court  author- 
izing such  sale,  and  notwithstanding  any  variance  between  the  recital  in  said 
deed  of  the  order  of  such  orphans'  court  authorizing  such  sale  and  the  record  of 
such  order. 

20.  The  moneys  arising  from  such  sale  of  the  lands,  tenements,  hereditaments, 
and  real  estate  of  such  testator  or  intestate,  shall  be  received  by  the  said  executor 
or  administrator,  and  be  considered  as  assets  in  his  hands  for  the  payment  of 
debts,  and  the  surplus,  if  any,  shall  be  distributed  among  the  heirs  or  devisees  in 
the  proportion  and  maimer  directed  by  the  sixteenth  section  of  this  act. 

21.  Provided  always,  that  no  part  of  the  lands,  tenements,  hereditaments,  and 
real  estate  of  any  testator  or  intestate,  shall  be  ordered  by  the  said  orphans'  court 
to  be  sold  as  aforesaid,  until  the  executor  or  administrator  shall  have  applied  the 
personal  estate,  or  such  part  thereof  as  may  have  come  to  his  hands,  towards  pay- 
ment of  the  debts  of  such  testator  or  intestate ;  and  no  more  of  the  said  lands, 
tenements,  hereditaments,  and  real  estate,  except  as  is  excepted  in  the  sixteenth 
section  of  this  act,  shall  be  sold  than  may  be  necessary  to  pay  the  residue  of  the 
said  debts:  Provided  also,  that  nothing  herein  contained  shall  prevent  or  bar 
any  person  from  bringing  and  maintaining  any  action  against  an  executor  or 
administrator,  for  or  in  respect  of  the  personal  estate  of  his  testator  or  intestate, 
or  for  or  in  respect  of  any  waste  or  misapplication  thereof  by  such  executor  or 
administrator. 

22.  When  any  orphans'  court  in  this  state  shall  order  and  direct  any  executor 
or  administrator  to  sell  any  lands,  tenements,  hereditaments,  or  real  estate  of  any 
testator  or  intestate,  it  shall  be  the  duty  of  the  said  orphans'  court  to  take,  of  the 
respective  executor  or  executors,  administrator  or  administrators,  applying  for 
such  order,  sufficient  bonds,  with  two  or  more  able  and  sufficient  sureties,  being 
residents  in  the  county,  to  the  ordinary  of  the  state  and  his  successors,  in  a 
penalty  double  the  amount  of  the  estimated  value  of  the  lands,  tenements,  here- 
ditaments, or  real  estate  ordered  to  be  sold,  with  condition  in  form  and  manner 
following,  to  wit:  The  condition  of  this  obligation  is  such,  that  if  the  above 
bound  A.  B.,  *executor  of  the  last  will  and  testament  of  C.  D.,  deceased  r**^., 
(or  administrator  of  all  and  singular  the  goods,  chattels,  and  credits  of  L 

C.  D.,  deceased,  as  the  case  may  be),  shall  well  and  truly  administer  the  moneys 
arising  from  the  sale  of  any  lauds,  tenements,  or  real  estate  of  the  said  C.  J)., 
directed  by  the  order  of  the  orphans'  court  of  the  county  of  M.  to  be  sold  accord- 
ing to  law ;  and  further,  do  make  or  cause  to  be  made,  a  just  and  true  account 
of  his  administration,  within  twelve  months  from  the  date  of  the  above  obliga- 
tion, and  the  surplus  of  money  which  shall  be  found  remaining  upon  the  account 
of  such  sale  or  sales  (the  same  being  first  examined  and  allowed  of  by  the  judges 
of  the  orphans'  court  of  the  county,  or  other  competent  authority),  shall  distri- 
bute and  pay  unto  such  person  or  persons  respectively,  as  is,  are,  or  shall  be  by 
law  entitled  to  receive  the  same,  then  the  above  obligation  to  be  void  and  of  none 
effect,  otherwise  to  be  and  remain  in  full  force  and  virtue. 

23.  All  bonds  given  by  executors  or  administrators  and  their  sureties,  in  pur- 
suance of  this  act,  shall  be  good  to  all  intents  and  purposes,  and  pleadable  in  any 
court  of  justice  ;  and  in  case  such  bonds  shall  become  forfeited,  it  shall  and  may 
be  lawful  for  the  ordinary  to  cause  the  same  to  be  prosecuted  in  any  court  of  record, 
at  the  request  of  any  party  grieved  by  such  forfeiture  ;  and  the  moneys  recovered 
upon  such  bond  shall  be  applied  towards  making  good  the  damages  sustained  by 
the  not  performing  the  said  condition  in  such  manner  as  the  prerogative  court 
shall,  by  sentence  or  decree,  direct:  And  further,  that  it  shall  and  may  be  law- 
ful to  and  for  the  orphans'  court,  after  such  executors  or  administrators  shall 
have  legally  accounted  for  and  touching  the  sale  or  sales  of  the  said  lands,  tene- 
ments, hereditaments,  and  real  estate  of  the  person  so  deceased,  to  order  a  just 
and  equal  distribution  of  the  surplus,  after  debts  and  just  expenses  of  every  sort 
first  allowed  and  deducted,  among  the  heirs  or  devisees  to  whom  the  lands,  tene- 
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ments,  hereditaments,  and  real  estate,  so  sold,  descended,  or  were  devised,  accord- 
ing to  the  law  of  descents  in  the  former,  and  the  will  of  the  testator  in  the  latter 
case,  and  the  same  distribution  to  decree  and  settle  ;  and  the  persons  entitled  to 
such  distribution,  shall  have  their  remedy  at  law,  in  case  of  nonpayment,  for  the 
recovery  of  the  same,  against  the  executor  or  executors,  administrator  or  admin- 
istrators so  accounting,  saving  to  every  one,  supposing  him,  her,  or  themselves 
aggrieved,  his,  her,  or  their  right  of  appeal. 

24.  Where  the  orphans'  court  of  the  proper  county  has  made  an  order  for  sale, 
as  is  mentioned  in  the  sixteenth  section  of  this  act,  either  on  the  application  of 
the  said  executor  or  administrator,  or  of  a  creditor  or  creditors,  if  the  said  execu- 
tor or  administrator  shall,  at  the  term  mentioned  in  the  said  order,  neglect  or 
refuse  to  give  bonds,  with  sureties,  as  aforesaid,  then,  and  in  every  such  case,  the 
said  court  shall  forthwith,  by  sentence,  revoke  or  repeal  the  letters  testament- 
ary or  letters  of  administration  of  such  executor  or  administrator  neglecting 
or  refusing,  and  thereupon  the  surrogate  shall  grant  letters  of  administration  or 
letters  testamentary  with  the  will  annexed,  to  such  person  or  persons  having 
right  thereto,  as  will  give  bonds  in  manner  and  form  aforesaid,  who  may  have 
every  lawful  and  proper  action  against  such  removed  executor  or  administrator, 
to  recover  the  amount  of  all  moneys,  assets,  goods,  or  chattels  received  by  such 
removed  executor  or  administrator,  and  not  applied  according  to  law,  as  well  as 
all  damages  done  or  committed  by  such  executor  or  administrator,  in  respect  of 
the  estate  in  his  hands. 

25.  When  any  testator  or  intestate  shall  die  possessed  of  any  share  or  shares, 
or  part  or  parts  of  a  share  of  propriety  of  undivided  rights,  or  warrant  to  locate 
any  land,  either  in  the  eastern  or  western  division  of  New  Jersey,  and  shall  not 
leave  other  estate  sufficient  to  pay  all  the  just  debts  of  such  decedent,  that  then 
and  in  such  case,  the  executor  or  executors,  administrator  or  administrators,  shall 
apply  to  the  orphans'  court  of  the  county  where  such  decedent  last  resided,  and 
the  said  court  shall  make  an  order  for  the  sale  of  such  share  or  parts  of  shares,  or 
warrants  for  unlocated  rights,  on  the  like  exhibition  and  proof  of  the  deficiency  of 
the  estate  of  such  decedents,  to  pay  the  just  debts  that  shall  appear  against  the 
*T99l  *same'  under  the  same  restrictions,  notice,  and  publicity,  and  with  the 

J  same  forms  of  proceeding  throughout,  as  is  by  law  directed  for  the  sale 
of  real  estates. 

26.  The  lands,  tenements,  hereditaments,  and  real  estate  of  any  person,  who 
shall  die  seized  thereof,  or  entitled  to  the  same,  as  well  as  any  share  or  shares, 
or  part  or  parts  of  a  share  of  propriety  of  undivided  rights,  or  warrant  to  locate 
lands  in  this  state,  shall  be  and  remain  liable  for  the  payment  of  his  or  her  debts, 
for  one  year  after  his  or  her  decease,  and  may  be  sold  by  virtue  of  an  order  of  the 
orphans'  court  of  the  county  where  such  lands,  tenements,  hereditaments,  and  real 
estate  shall  lie,  or  in  case  of  any  share  or  shares,  or  part  or  parts  of  a  share  of 
propriety  of  undivided  rights,  or  warrant  to  locate  lands,  by  an  order  of  the 
orphans' court  of  the  county  where  such  decedent  last  resided,  if  obtained  within 
the  said  period  of  time,  any  alienation  or  encumbrance  made,  or  attempted  to  be 
made,  by  his  or  her  heir  or  heirs,  devisee  or  devisees,  to  the  contrary  notwith- 
standing :  Provided  always,  that  nothing  herein  contained  shall  affect  any  right 
of  dower  in  the  said  lands,  tenements,  and  real  estate. 

Supplement.     Approved  March  26,  1852.     (Pam.  476.) 

27.  Judges  of  the  orphans'  court  of  the  several  counties  in  this  state  be  author- 
ized and  empowered  to  receive  reports  of  all  sales  made  by  order  of  said  court,  at 
any  special  term  or  terms  of  said  court,  to  confirm  such  sale,  and  order  title  to  be 
made  to  the  purchaser  or  purchasers,  which  shall  be  valid  and  effectual  in  law  as 
if  made  at  a  stated  term  of  said  courts. 

A  further  Supplement.     Approved  March  9,  1859.     (Pam.  207.) 

27a.  Where  any  sole  or  surviving  executor,  or  sole  or  surviving  administrator, 
who  hath  heretofore  sold,  or  may  hereafter  sell  any  lands  or  real  estate  for  the 
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payment  of  debts  of  his  testator  or  intestate,  by  virtue  of  an  order  of  any  orphans' 
court,  shall  have  died  or  may  hereafter  die,  after  such  sale  has  been  confirmed  by 
said  court,  and  before  the  delivery  of  the  deed  or  deeds  for  the  said  lands  or  real 
estate,  to  the  purchaser  or  purchasers,  and  said  lands  or  real  estate  have  not 
been  heretofore  resold,  the  said  court  at  any  term  after  the  passage  of  this  act, 
shall,  on  the  application  of  any  one  interested  in  the  sale  of  said  real  estate,  by 
rule  of  court,  direct  the  administrator  or  administrators  de  bonis  non  of  such 
testator  or  intestate,  and  the  survivor  or  survivors  of  them,  to  execute  good  and 
sufficient  conveyances  in  the  law  to  said  purchaser  or  purchasers,  for  the  tract 
or  tracts  of  land  or  real  estate  so  sold  ;  and  it  shall  be  the  duty  of  the  said  court, 
before  granting  such  rule,  to  take  of  such  administrator  or  administrators  de 
bonis  non,  bouds,  with  able  and  sufficient  sureties,  the  same  in  effect,  as  are 
required  by  the  twenty-second  section  of  the  act  to  which  this  is  a  supplement, 
to  be  given  by  any  executor  or  administrator  who  may  be  ordered  to  sell  land  or 
real  estate. 

An  Act  to  regulate  sales  of  real  estate  made  under  a  public  statute  or  the  direction  of  a 
court.     Revision — Approved  April  15,  1846.     (R.  S.  669.) 

28.  Sec.  1.  In  all  cases  whatsoever,  where  any  sheriff,  coroners,  master  in 
chancery,  executor,  administrator,  guardian,  commissioners,  auditors,  or  other 
officer  or  person,  is  now  or  hereafter  shall  be  authorized  or  required  by  any  public 
statute,  or  the  direction  of  any  court  of  competent  jurisdiction  in  this  state,  to 
make  sale  of  any  lands,  tenements,  hereditaments  or  real  estate,  such  officer  or 
officers,  person  or  persons,  unless  otherwise  specially  directed  by  law,  shall  give 
notice  by  public  advertisements,  signed  by  himself,  herself,  or  themselves,  and  set 
up  at  five  or  more  public  places  in  the  county,  one  whereof  shall  be  in  the 
township  where  such  real  estate  is  situate,  of  the  time  and  place  of  such  sale,  at 
least  two  months  next  before  the  time  so  appointed,  and  shall  likewise  cause  the 
same  to  be  published  in  one  of  the  newspapers  printed  and  published  in  this  state, 
and  circulated  in  the  neighborhood  of  said  real  estate,  at  least  four  weeks  suc- 
cessively, once  a  week,  next  preceding  the  time  appointed  for  selling  the  same ; 
and  at  the  time  and  place  so  appointed,  between  the  hours  of  twelve  and  five  in 
the  afternoon,  such  officer  or  officers,  person  or  persons,  shall  sell  the  same  by 
public  vendue  to  the  highest  bidder,  and  the  said  officer  or  officers,  person  or 
persons  so  advertising  in  one  of  the  newspapers,  shall  be  entitled  therefor,  in 
addition  to  his  or  their  other  fees,  to  the  sum  of  one  dollar  and  fifty  cents,  unless 
where  it  is  otherwise  specially  provided. 

29.  Sec.  2.  All  and  every  such  officer  or  officers,  person  or  persons  shall  be 
vested  with  power  to  adjourn  such  sale  or  sales,  from  time  to  time,  subject  only 
to  such  limitation  and  restriction  upon  the  exercise  of  such  power,  as  may  by  law 
be  specially  provided. 

An  Act  to  exempt  from  sale  or  execution  the  homestead  of  a  householder  having  a  family. 
Approved  March  17,  1852.     (Pam.  222.) 

30.  Sec.  1.  In  addition  to  the  property  now  exempt  by  law  from  sale  under 
execution,  there  shall  be  exempt  by  law  from  sale  or  execution,  for  debts  hereafter 
contracted,  the  lot  and  buildings  thereon,  occupied  as  a  residence  and  owned  by  the 
debtor,  being  a  householder  and  having  a  family,  to  the  value  of  one  thousand 
dollars ;  such  exemption  shall  continue  after  the  death  of  such  householder  for  the 
benefit  of  the  widow  and  family,  some  or  one  of  them  continuing  to  occupy  such 
homestead,  until  the  youngest  child  shall  become  twenty-one  years  of  age  and 
♦until  the  death  of  the  widow;  and  no  release  or  waiver  of  such  exemp-  m9Q 
tion  shall  be  valid.  L    <^y 

31.  Sec.  2.  To  entitle  any  property  to  such  exemption,  the  conveyance  of  the 
same  shall  show  that  it  is  designed  to  be  held  as  a  homestead  under  this  act,  or 
if  already  purchased,  or  the  conveyance  does  not  show  such  design,  a  notice  that 
the  same  is  designed  to  be  so  held,  shall  be  executed  and  acknowledged  by  the 
person  owning  the  said  property,  which  shall  contain  a  full  description  thereof, 
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and  shall  be  recorded  in  the  office  of  the  clerk  of  the  county  in  which  the  said 
property  is  situate,  in  a  book  to  be  provided  for  that  purpose,  and  to  be  known 
as  the  "Homestead  Exemption  Book;"  and  such  notice  and  description,  as 
aforesaid,  shall  also  be  published  once  in  each  week,  for  at  least  six  weeks,  in 
one  or  more  public  newspapers  in  the  county  in  which  such  property  is  located; 
and  if  no  newspaper  be  published  in  such  county,  then  in  a  newspaper  published 
nearest  the  same;  but  no  property  shall,  by  virtue  of  this  act,  be  exempt  from 
sale  for  nonpayment  of  taxes  or  assessments,  or  for  any  labor  done  thereon,  or 
materials  furnished  therefor,  or  for  a  debt  contracted  for  the  purchase  thereof, 
or  prior  to  the  recording  of  the  aforesaid  deed  of  notice. 

32.  Sec.  3.  If,  in  the  opinion  of  the  officer  holding  an  execution  against  such 
householder,  the  premises  claimed  by  him  or  her  as  exempt  are  worth  more  than 
one  thousand  dollars,  he  shall  summon  six  qualified  jurors  of  the  county,  who 
shall,  upon  oath  or  affirmation,  to  be  administered  to  them  by  such  officer,  ap- 
praise said  premises;  and  if,  in  the  opinion  of  the  jury,  the  property  may  be 
divided  without  injury  to  the  interests  of  the  parties,  they  shall  set  off  so  much 
of  said  premises,  including  the  dwelling-house,  as  iu  their  opinion  shall  be  worth 
one  thousand  dollars,  and  the  residue  of  said  premises  may  be  advertised  and 
sold  by  such  sheriff. 

33.  Sec.  4  In  case  the  value  of  the  premises  shall,  in  the  opinion  of  the  jury, 
be  more  than  one  thousand  dollars,  and  cannot  be  divided  as  provided  for  in  the 
last  section,  they  shall  make  and  sign  an  appraisal  of  the  value  thereof,  and  de- 
liver the  same  to  the  officer,  who  shall  deliver  a  copy  thereof  to  the  execution 
debtor,  or  to  some  of  his  family,  of  a  suitable  age  to  understand  the  nature 
thereof,  with  a  notice  thereof  attached,  that  unless  the  execution  debtor  shall 
pay  to  said  officer  the  surplus  over  and  above  one  thousand  dollars  within  sixty 
days  thereafter,  such  premises  will  be  sold. 

34.  Sec.  5.  In  case  such  surplus  shall  not  be  paid  within  the  said  sixty  days, 
it  shall  be  lawful  for  the  officer  to  advertise  and  sell  the  said  premises,  and  out 
of  the  proceeds  of  such  sale  to  pay  such  execution  debtor  the  said  sum  of  one 
thousand  dollars,  which  shall  be  exempt  from  execution  for  one  year  thereafter, 
and  apply  the  balance  on  such  execution :  Provided,  that  no  sale  shall  be  made, 
unless  a  greater  sum  than  one  thousand  dollars  shall  be  bid  therefor,  in  which 
case  the  officer  may  return  the  execution  for  want  of  property. 

35.  Sec.  6.  The  costs  and  expenses  of  setting  off  such  a  homestead,  as  pro- 
vided herein,  shall  be  charged  and  included  in  the  officer's  bill  of  costs  upon  the 
said  execution. 

36.  Sec.  7.  In  case  any  lot  and  buildings  have  been  declared,  according  to 
the  provisions  of  this  act,  a  homestead,  it  shall  be  reserved  as  such  for  the  use  of 
the  family,  and  shall  not  be  sold,  aliened,  or  encumbered  by  the  owner  thereof, 
nor  leased  for  a  longer  term  than  one  year;  and  any  such  sale,  alienation, 
encumbrance,  or  leasing  shall  be  void,  unless  the  same  be  made  with  the  full 
consent  of  the  wife  or  husband  of  said  owner  (if  he  or  she  have  any),  by  deed 
duly  acknowledged,  and  unless  the  consideration  paid  for  the  same  be  its  full 
fair  value,  and  the  same,  or  one  thousand  dollars  thereof,  shall  be  actually  in- 
vested in  the  purchase  of  other  lands  and  buildings,  declared  to  be  a  homestead 
in  the  manner  herein  provided  ;  and  the  title  of  such  purchaser  shall  not  be 
good  until  such  purchase  money  is  so  invested,  and  also  except  in  cases  where 
such  householder  has  removed  out  of  the  state,  nor  shall  any  homestead  be 
rented  out  or  leased  for  any  time  without  the  consent  of  the  wife  of  the 
owner. 

*730]     *An  Act  authorizing  commissioners  and  others  to  execute  deeds  to  the  heirs  or  de- 
visees of  deceased  purchasers.     Approved  March  10,  1854.     (Pam.  384.) 

37.  Sec.  1.  Where  any  person  who  hath  heretofore  purchased  or  may  here- 
after purchase  real  estate  at  any  commissioners',  executors',  administrators',  or 
guardians'  sale,  shall  have  died,  or  may  hereafter  die,  after  such  sale  has  been 
confirmed  by  the  proper  court,  and  before  the  deed  for  such  real  estate  has  been 
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delivered,  it  shall  and  may  be  lawful  for  such  commissioners,  executors,  admin- 
istrators or  guardians,  to  execute  and  deliver  to  the  heirs  or  devisees  of  the 
purchaser  a  deed  for  the  real  estate  so  sold,  which  deed,  when  delivered  to  the 
heirs  of  a  purchaser  dying  intestate,  or  to  the  devisee  or  devisees  of  a  purchaser 
leaving  a  will,  who  by  said  will  would  be  entitled  thereto,  shall  have  the  same 
force  and  effect  as  if  delivered  to  the  purchaser  when  living:  Provided,  the  said 
heirs  or  devisees  shall  perform  the  conditions  of  sale,  subscribed  and  agreed  to 
by  the  purchaser. 

38.  Sec.  2.  This  act  shall  not  take  effect  where  real  estate  has  been  heretofore 
resold,  by  reason  of  the  death  of  the  first  purchaser. 

An  Act  to  authorize  the  sale  of  lands  limited  over  to  infants,  or  in  contingency,  in  cases 
where  such  sale  would  be  beneficial.     Approved  March  20,  1857.     (Pam.  488.) 

39.  Sec.  1.  In  all  cases  where  any  future  or  contingent  estate  in  lands  now 
is,  or  hereafter  may  be  wholly  or  in  part  limited  over  to  infants,  or  persons  not 
in  esse,  or  in  such  manner  that  the  vesting  or  duration  of  such  estate  may  be 
contingent,  and  the  interest  of  the  owners  of  the  particular  and  future  estates  in 
such  lands  require,  and  would  be  promoted  by  a  sale  thereof,  it  shall  be  lawful 
for  the  chancellor,  upon  the  application  of  any  person  owning  a  vested  estate 
therein,  to  direct  said  lands  to  be  sold  in  fee,  and  for  that  purpose  to  inquire 
into  the  situation  of  such  land,  and  the  merits  of  such  application;  and  if,  upon 
such  inquiry,  it  appears  that  the  situation,  and  present  and  prospective  value 
of  said  lands  are  such  that  it  would  be  the  interest  of  any  person  who  might 
own  the  same  in  fee  to  sell  the  same,  then  the  chancellor  shall  direct  such 
sale. 

40.  Sec.  2.  The  proceedings  in  such  case  shall  be  in  the  court  of  chancery, 
in  vacation  or  term  time,  and  shall  be  commenced  by  petition  of  some  person 
owning  a  vested  estate  in  said  premises,  which  petition  shall  describe  the  lands 
to  be  sold,  and  the  limitations  of  the  same,  and  shall  state  the  persons  who  may 
be  entitled  to  vested  or  prospective  estates  therein ;  and  twenty  days'  notice  of 
the  presenting  such  petition  shall  be  given  to  each  of  the  persons,  if  they  reside 
within  this  state;  and  if  any  reside  without  this  state,  such  notice  may  be  given 
by  twenty  days'  service,  or  by  advertising  the  same  in  a  newspaper  published  in 
the  county  where  the  lands  lie,  or  in  case  none  be  published  in  said  county,  then 
in  a  newspaper  of  this  state  published  nearest  to  said  lands,  and  also  by  mailing 
such  notice,  directed  to  such  person  at  the  post  office  nearest  to  his  residence, 
provided  his  residence  be  known ;  and  such  notices  may  be  served  either  per- 
sonally, or  by  leaving  the  same  at  the  dwelling-house  of  such  person,  and  in 
case  such  person  be  an  infant  under  fourteen  years  of  age,  the  same  shall  also 
be  served  on  his  or  her  father,  mother,  or  guardian,  if  any  reside  within  this 
state,  and  in  case  of  any  limitation  to  persons  not  in  being,  such  notice  shall  be 
served  upon  the  ancestor  of  such  person  in  manner  aforesaid. 

41.  Sec.  3.  Upon  proof  of  notice,  the  chancellor  shall  refer  such  petition  to 
a  master  to  inquire  into  the  merits  of  the  application,  who  shall  proceed  to  hear 
the  applicant,  and  other  parties,  touching  the  same,  giving  eight  days'  notice  of 
the  time  and  place  of  such  hearing  to  all  parties  who  shall,  on  or  before  the  day 
of  presenting  such  petition,  have  entered  their  appearance  with  the  clerk,  or 
who  shall,  ten  days  before  such  hearing,  give  notice  of  such  appearance  to  the 
petitioner,  or  to  his  or  her  solicitor;  and  said  master  shall  have  power  to  ad- 
journ such  hearing  from  time  to  time;  and  said  master  shall  reduce  to  writing 
all  evidence  before  him,  and  return  the  same  with  his  report;  and  shall  report 
in  what  manner,  and  by  what  limitations  such  lands  are  held,  and  the  nature, 
circumstances,  and  situation  of  said  property,  and  whether  the  interests  of  the 
owners  thereof  require,  and  would  be  promoted  by  a  sale  of  the  same,  and  the 
reasons  upon  which  such  opinion  is  founded. 

42.  Sec.  4.  Upon  such  report,  if  it  appear  to  the  satisfaction  of  the  chan- 
cellor, that  said  lands  are  held  or  limited  over  as  aforesaid,  and  that  the  interest 
of  the  owners  require,  and  would  be  promoted  by  such  sale,  the  chancellor  may 
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order  such  lands  to  be  sold  in  fee  by  one  of  the  masters  of  his  court,  either  at 
public  or  private  sale,  and  with  such  limitations  of  price,  and  as  to  credit  for 
purchase  money,  as  he  may  deem  proper  to  direct,  which  sale  shall  be  reported 
to  the  chancellor,  and  when  approved  and  confirmed  by  him,  the  said  master 
shall  execute  a  deed  thereof  to  the  purchaser,  which  deed,  when  given  pursuant 
to  such  order,  shall  convey  to  such  purchaser  all  the  estate  in  said  lands,  held  or 
limited  over  as  described  in  the  petition,  or  held  by  or  limited  over  to  any  of  the 
persons  named  or  designated  therein  as  present  or  prospective  owners  in  being 
or  not  in  being. 

43.  Skc.  5.  The  moneys  arising  from  said  sale  shall  be  paid  into  the  court  of 
chancery,  and  the  securities  and  mortgages  for  any  part  unpaid,  shall  be  depos- 
ited with  the  clerk  of  the  court;  and  all  such  moneys  shall  be  kept  at  interest, 
on  security  by  bond  and  mortgage  on  real  estate  within  this  state,  worth,  besides 
destructible  improvements,  double  the  amount  invested,  and  the  interest  thereof, 
or  such  part  of  the  interest  as  the  chancellor  may  direct,  shall  be  paid  to  the 
person  or  persons  who  would  for  the  time  being,  according  to  the  limitations  of 
said  land,  have  been  entitled  to  the  particular  estate  therein,  in  proportion  to 
their  respective  shares  therein  ;  and  such  securities  shall  be  taken  in  the  name  of 
the  chancellor  of  New  Jersey,  and  the  interest  shall  be  paid  on  the  same,  half 
yearly  or  otherwise,  directly  to  the  persons  entitled  to  the  same,  unless  otherwise 
directed  by  the  chancellor,  who  shall  from  time  to  time  make  such  order  for  the 
investing  of  said  money  and  the  payment  of  the  interest  thereon,  as  equity  and 
justice  may  require. 

44.  Sec.  6.  In  any  case  where  justice  and  equity  may  so  require,  the  chan- 
cellor may  direct  part  of  said  interest  money  only  to  be  paid  to  the  tenant  of 
any  particular  estate,  and  the  residue  of  such  interest  to  be  accumulated  for  the 
tenant  in  remainder  in  fee;  and  when,  by  the  limitation  of  such  lands,  the  abso- 
lute fee  of  the  same,  or  auy  share  therein,  would  have  vested  in  any  person,  then 
the  whole  or  the  proper  share  of  such  person  of  the  principal  of  the  purchase 
money,  and  the  accumulated  interest,  shall  be  paid  by  order  of  the  chancellor  to 
such  person. 

45.  Sec.  7.  The  costs  and  expenses  of  the  proceedings  and  sale  shall  be  taxed 
and  paid  out  of  the  proceeds  of  such  sale,  the  master  to  be  allowed  such  per- 
centage on  the  purchase  money  as  the  chancellor,  in  the  order  of  sale,  shall 
direct,  not  to  exceed,  in  any  case,  one  half  the  amount  allowed  by  law  in  sheriff's 
sales  of  lands;  and  that  all  costs  and  expenses  incurred  after  such  sale  in  invest- 
ing money,  and  re-investing  such  money,  and  touching  the  payment  of  the  inte- 
rest, shall  be  paid  out  of  the  interest  accruing  on  the  same,  and  not  out  of  the 
principal  sum. 

46.  Sec.  8.  The  chancellor  may,  from  time  to  time,  make  such  rules  and 
orders  for  proceedings  under  this  act,  not  contrary  thereto,  as  shall  be  most 
efficient  to  promote  the  objects  thereof  with  the  least  delay  and  expense. 

An  Act  authorizing  the  sale  of  lands  granted  or  devised  to  religious  socielies  in  cerlain 
cases.     Approved  March  23,  1859.     (Pam.  542.) 

47.  Sec.  1.  Whenever  any  incorporated  religious  society  in  this  state,  en- 
titled to  lands  and  tenements  granted  or  devised  to  them  by  deed,  will,  or  other- 
wise, appropriating  the  rents,  issues  and  profits  thereof  to  specific  use,  but  with- 
out power  to  sell  and  convey  the  same,  shall  represent  to  the  chancellor  of  this 
state  that  the  interest  of  the  person  or  persons  of  such  religious  society  in  the 
said  lands,  should  be  sold  or  disposed  of,  the  chancellor  may  in  a  summary 
manner,  proceed  to  inquire  into  the  merits  of  the  application,  and  from  such  time 
the  person  or  persons  interested  in  the  said  lands  and  the  said  religious  society, 
as  the  case  may  be,  as  far  forth  as  relates  to  such  lands,  its  proceeds  and  income, 
shall  be  considered  wards  in  chancery. 

48.  Sec.  2.  On  every  such  application,  the  chancellor  shall  in  his  discretion 
appoint  a  suitable  trustee  or  trustees,  who  shall  give  bond  to  the  state  of  New 
Jersey,  to  be  filed  with  the  clerk  of  the  court  of  chancery,  in  such  penalty  and 
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with  such  surety  as  the  chancellor  shall  direct,  conditioned  for  the  just  and  faith- 
ful performance  of  the  trust  reposed  in  such  trustee  or  trustees,  and  for  the  ob- 
servance of  such  orders  and  directions  as  the  chancellor  shall  from  time  to  time 
make  in  the  premises,  in  relation  to  such  trust,  which  bond,  if  forfeited,  may  be 
prosecuted  by  the  direction  of  the  chancellor,  in  any  court  having  cognizance  of 
the  same. 

49.  Sec.  3.  After  such  bond  shall  be  given  and  filed  as  aforesaid,  the  chan- 
cellor may  proceed  in  a  summary  manner,  by  reference  to  a  master,  to  inquire 
into  the  merits  of  such  application,  and  whenever  and  as  often  as  it  shall  satis- 
factorily appear  to  the  court,  that  the  interest  of  parties  interested  requires  or 
will  be  substantially  promoted  by  a  sale  of  such  land,  or  any  part  or  parts 
thereof,  the  chancellor  may  direct  a  sale  or  sales  of  such  lands,  to  be  made  by 
the  trustee  or  trustees,  either  in  whole  or  by  subdivision,  and  upon  such  terms 
of  credit  as  may  be  deemed  expedient,  and  all  sales  and  dispositions  made  in 
good  faith  and  in  pursuance  of  and  conformation  with  the  directions  of  the  court, 
when  confirmed  as  hereinafter  mentioned,  shall  be  valid  and  effectual  in  law. 

50.  Sec.  4.  All  sales  and  dispositions  made  in  pursuance  of  this  act  shall  be 
reported  on  the  oath  or  affirmation  of  the  trustee  or  trustees  to  the  chancellor, 
to  be  approved  by  him  before  a  conveyance  shall  be  executed,  and  if  such  sale 
or  disposition  is  confirmed  by  the  chancellor,  and  a  conveyance  directed  to  be 
executed,  he  shall  then  make  such  further  order  for  the  application  and  disposi- 
tion of  the  proceeds  of  the  same,  and  for  the  investment  thereof,  as  the  case  may 
require. 

51.  Sec.  5.  The  proceeds  of  such  sale  shall  be  loaned  and  invested  in  good 
and  sufficient  bonds  of  individuals,  secured  by  mortgage  on  unencumbered  real 
estate  in  this  state,  worth  without  buildings  double  the  amount  loaned,  payable 
with  interest  semi-annually,  or  invested  in  the  public  funded  debt  of  the  United 
States,  and  upon  the  payment  of  the  principal  sum  loaned  or  invested,  or  any 
part  thereof,  the  amount  shall  be  again  invested  as  aforesaid,  and  the  interest 
arising  on  such  loan  or  investment,  as  soon  as  received,  shall  be  applied  and 
paid  to  the  person  or  persons,  and  for  the  uses  specified  in  the  grant,  deed  or 
devise  for  which  the  lands  were  granted  or  devised,  and  for  no  other  use  or  pur- 
pose whatsoever:  Provided  always,  that  no  loan  of  money  received  by  virtue 
of  the  sale  of  the  land  aforesaid  shall  be  made  to  any  person  for  a  greater  sum 
than  one  thousand  dollars,  unless  it  may  be  for  the  consideration  of  lands  sold 
to  such  person  by  virtue  of  this  act. 

52.  Sec.  6.  The  trustee  or  trustees  appointed  as  aforesaid  shall  be  liable  to 
account,  under  order  of  the  court  of  chancery,  before  such  master  as  the  chan- 
cellor may  designate  from  time  to  time,  upon  the  application  of  any  religious 
society,  or  any  person  or  persons  interested  in  the  funds,  and  the  report  of  such 
master  made  thereupon  shall  be  liable  to  exceptions  as  in  other  cases  of  masters' 
reports  requiring  confirmation;  and  the  chancellor  shall  have  full  power  and 
authority  to  make  all  such  orders  and  decrees  in  the  premises  as  shall  be  neces- 
sary to  give  complete  relief  to  the  parties. 

53.  ISec.  7.  No  land  upon  which  a  church  or  place  of  worship  is  or  may  be 
erected,  or  granted  for  that  purpose,  or  burying-ground,  shall  be  liable  to  be 
sold  by  virtue  of  this  act. 

54.  Sec.  8.  Upon  the  settlement  of  the  account  of  the  trustee  or  trustees 
made  by  the  chancellor,  he  may  direct  the  said  trustee  or  trustees  to  assign  and 
set  over  all  bonds  and  mortgages  and  public  stocks  remaining  in  their  hands  to 
the  religious  society  to  which  the  said  lands  and  tenements  sold  may  have  been 
granted  or  devised,  to  be  held  by  such  religious  society  in  trust,  for  the  uses  and 
purposes  prescribed  in  such  grant  or  devise,  and  for  no  other  use  or  purpose 
whatever. 

An  Act.  relating  to  the  proceeds  of  real  estate  sold  or  taken  by  law.     Approved  March  18, 

1858.     (Pam.  459.) 

55.  Whenever  any  lands,  tenements,  hereditaments,  or  real  estate,  shall  be 
sold  or  taken  upon  compensation,  pursuant  to  any  competent  judicial  authority, 
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or  any  law  of  this  state,  and  the  proceeds  of  such  sale  or  the  compensation  for 
such  taking,  shall  be  paid  into  any  court  of  this  state,  pursuant  to  such  authority 
or  law,  such  court  shall  order  and  direct  such  payment  or  payments,  in  gross, 
to  be  made  out  of  such  proceeds,  as  compensation  to  such  person  or  persons  as 
shall  be  entitled  to  any  vested  certain  and  absolute  estate  or  interest,  less  than 
the  fee  simple,  of,  in,  and  to  such  lands,  tenements,  hereditaments  and  real 
estate,  or  any  part  thereof,  as  such  court  shall  deem  a  just  and  reasonable  satis- 
faction for  such  estate  or  interest,  and  as  the  person  so  entitled  shall  consent,  in 
writing,  to  accept  in  lieu  thereof;  but  in  case  any  such  person  shall  fail  to  give 
such  consent,  before  the  making  of  the  order  for  the  distribution  of  such  pro- 
ceeds or  compensation,  then  such  court  shall  ascertain  and  determine  what  pro- 
portion of  such  proceeds  or  compensation  will  be  just  and  reasonable  to  be 
reserved  for  the  benefit  of  such  person,  and  shall  order  the  same  to  be  put  out 
at  interest  on  sufficient  security  of  real  estate,  or  invested  in  public  stock,  under 
the  direction  and  control  of  such  court,  for  the  benefit  of  such  person. 


NOTES. 

It  is  not  necessary  to  prove  that  there  was  a  deficiency  of  personal  estate,  in  order  to 
recover  upon  a  sheriff's  deed.     Coxe,  39. 

A  mistake  in  the  sheriff's  advertisement  in  the  description  of  the  land,  will  not  vitiate  the 
sale,  if  it  may  be  fully  understood  from  such  description  what  property  is  sold.  The  sheriff 
may  exercise  a  reasonable  discretion  as  to  the  manner  of  selling  property ;  he  is  not  obliged 
to  attend  to  the  bid  of  an  insufficient  purchaser.     2  Hal.  153.     7  Hal.  300. 

A  sheriff's  deed  takes  full  effect  only  from  the  time  of  delivery,  and  does  not  relate  back 
to  the  time  of  sale,  so  as  to  sustain  an  intermediate  sale  and  conveyance  by  the  sheriff  of  the 
lands  therein  mentioned.  Land  acquired  after  the  judgment  and  sold  before  the  execution, 
may  be  levied  on  and  sold.     5  Hal.  193. 

Land  cannot  be  sold  on  an  execution  which  has  not  been  two  months  in  the  sheriff's 
hands.     The  sheriff  must,  apply  the  money  to  the  writ  under  which  he  sold.     6  Hal.  346. 

A  second  execution  and  sale  under  it  will  not  defeat  the  right  of  a  prior  one.     7  Hal.  86. 

The  word  executed  in  the  13th  section  of  the  act  of  1799  (above  9)  means  levied.  Where 
land  which  has  been  levied  on  by  virtue  of  a  prior  judgment  and  execution,  is  first  sold  under 
a  subsequent  judgment  and  the  execution  thereon,  the  title  of  the  purchaser  under  the  first 
judgment  and  execution,  though  under  the  second  sale,  will  prevail  over  the  title  acquired 
by  the  purchaser  at  the  first  sale.     7  Hal.  300.     See  1  Hal.  229,  and  see  2  Gr.  352. 

In  deducing  title  under  a  sheriff's  sale,  the  judgment  and  execution  must  be  shown,  as 
well  as  the  sheriff's  deed.     7  Hal.  182,  326. 

A  sheriff's  deed  is  good,  although  it  do  not  recite  that  the  sale  was  duly  advertised.  In 
such  case  it  may  be  proved  that  the  advertisement  was  made.     1  Gr.  142. 

A  sale  made  under  the  attachment  law  in  Ohio,  was  supported  by  the  supreme  court  of 
the  D.  S.,  although  the  provisions  of  the  act  did  not  appear  by  the  record  to  have  been  com- 
plied with,  and  it  appeared  that  the  sale  was  made  to  one  person  and  the  deed  to  others. 
The  court  held  that  errors  and  irregularities  in  judicial  proceedings  could  not  be  collaterally 
inquired  into.     10  Peter's  R.  450. 

The  order  of  the  orphans'  court,  directing  commissioners  to  execute  conveyances  to  the 
purchaser,  must  be  strictly  followed  ;  where  the  order  directed  the  deed  to  be  made  to  the 
purchaser,  who  was  A.,  and  the  commissioners  made  the  deed  to  A.  and  B.,  it  was  held  to 
be  void.  The  sheriff  may  lawfully  make  the  deed  to  the  real  purchaser,  who  bid  at  the  sale 
by  an  agent.     1  Gr.  182. 

The  mere  right  of  possession  to  land  may  be  sold  by  the  sheriff.     2  Gr.  7. 

A  sheriff's  sale  may  be  set  aside,  in  chancery,  for  fraud ;  but  if  the  sale  was  an  open  and 
fair  sale,  mere  inadequacy  of  price  is  not  sufficient  to  avoid  the  sale.  Sax.  1,  55.  2  Gr. 
Ch.  R.  460. 

After  a  judgment  is  satisfied,  the  sheriff  has  no  authority  to  sell,  and  his  deed  can  convey 
no  estate  to  the  purchaser.  Irregularity  in  the  sheriff's  selling  lands  before  goods,  without 
a  written  request  from  the  defendant,  cannot  affect  the  purchaser's  title.     Sax.  55. 

A  sheriff's  deed  erroneously  made,  may  be  corrected  by  bill  in  chancery.     Sax.  248. 

A  judgment  and  execution  constitutes  no  lien  on  mere  equitable  rights,  which  are  not  sus- 
ceptible of  delivery  or  possession;  there  must  be  a  seizin,  and  this  term  always  has  refer- 
ence to  a  legal  title.  The  same  principle  is  established  in  reference  to  mere  equitable 
interests  in  personal  property;  they  are  not  subject  to  levy  and  sale.     Sax.  298. 

Before  the  act  of  1825  (above  26),  if  the  heir  or  devisee  sold  or  mortgaged  land  at  any 
time  prior  to  the  order  for  sale  obtained  by  the  executor  or  administrator,  the  title  of  the 
purchaser  or  mortgagee  would  be  good;  since  that  act,  a  sale  made  by  the  heir  or  devisee 
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after  *one  year  from  (he  owner's  death,  will  prevent  a  subsequent  sale  by  order  of  r*-91 
the  orphans' court.     Sax.  511.  ■  l   ',J 

A  recognisance  creates  a  lien  on  the  lands  of  the  persons  acknowledging  it,  from  that 
time;  and  the  execution  issued  by  virtue  of  a  judgment  thereon,  may  rightly  command  the 
taking  and  sale  of  the  lands  of  which  defendant  was  seized  at  the  time  the  recognisance  was 
acknowledged,  instead  of  the  time  when  judgment  was  given,     0  Hal.  862. 

Executors,  administrators,  guardians  or  trustees,  entrusted  with  the  sale  of  real  estate, 
can  never  sell  it  to  themselves,  either  directly  and  openly,  or  secretly  and  covertly  through 
another  person  employed  for  the  purpose.     3  Harr.  74.     1  Hal.  Ch.  319. 

When  lands  have  escheated  to  the  state,  the  orphans'  court  has  no  jurisdiction  over  them, 
or  authority  to  order  them  to  be  sold  to  pay  the  debts  of  the  former  owner,  under  the  fore- 
going acts.     Spenc.  31.     1  Zab.  582. 

Testator  devised  his  real  estate,  subject  to  the  payment  of  his  debts,  and  authorized  his 
executor  to  sell  the  same  for  that  purpose;  he  afterwards  purchased  other  lands,  and  died 
without  republishing  his  will.  Whether  the  executor  had  authority  to  sell  the  subsequently 
purchased  lands,  Quwre?     Spenc.  62. 

The  orphans'  court  has  no  right  to  make  an  order  for  the  sale  of  the  subsequently  pur- 
chased lands  for  the  payment  of  debts,  until  the  executor  had  exhausted  the  funds,  charged 
by  the  testator,  with  such  payments.     lb. 

Before  the  orphans'  court  can  make  an  order  for  the  sale  of  lands,  they  must  ascertain 
and  decide,  that  so  much  of  the  personal  estate  as  has  come  to  the  hands  of  the  executor  or 
administrator,  has  been  applied  to  the  payment  of  debts.     4  Hal.  338.     Spenc.  52. 

Should  also  ascertain  the  extent  of  the  insufficiency,  and  designate  in  the  order  the  sum 
to  be  raised  by  the  sale.     lb. 

The  order  should  also  distinctly  specify  the  lands  to  be  sold.     lb. 

A  decree  ordering  an  administrator  to  sell  the  whole,  or  so  much  of  the  lands  of  the  intes- 
tate as  will  be  sufficient  to  pay  the  debts,  is  erroneous,  and  may  be  set  aside;  but  cannot  be 
impeached  collaterally,  and  treated  as  a  nullity.     2  Gr.  Ch.  156. 

The  advertisement  of  land  to  be  sold  ought  to  describe  the  property,  so  that  it  may  be 
known  what  is  to  be  sold.  1  G.  C.  R.  182.  If  there  is  no  advertisement,  the  sheriff's  deed 
will  not  convey  a  title.     4  Zab.     Den  v.  Philhower  &  Sowers. 

A  sale  made  by  the  assignee  of  an  insolvent  debtor  must  be  advertised ;  this  is  required 
by  the  act  (above  28).     4  Zab.     Den  v.  Apgar,  November  Term,  1854. 

The  sheriff  may  refuse  the  bid  of  an  irresponsible  person,  or  of  one  who  is  not  bidding  in 
good  faith  ;  but  he  must  exercise  this  discretion  so  as  not  to  work  injustice  or  oppression. 
1  G.  C.  R.  182. 

The  certificate  of  the  common  pleas,  to  enable  a  sheriff  to  execute  a  deed  for  lands  sold 
by  his  predecessor,  must  show  on  its  face  every  thing  necessary  to  authorize  the  court  to 
make  such  an  order;  and  the  deed  must  recite  the  execution.  The  facts  necessary  to  sus- 
tain such  a  deed  must  be  proved.     1  Zab.  500. 

A  contract  made  by  an  executor  or  administrator,  in  advance  of  the  public  sale,  that  the 
property  shall  be  sold  at  an  agreed  price,  or  to  a  particular  purchaser,  is  contrary  to  public 
policy,  and  cannot  be  enforced:  but  if,  after  such  a  contract,  the  sale  is  fairly  made,  accord- 
ing to  its  terms,  and  approved  by  the  orphans'  court,  and  a  deed  made,  it  will  not  be  held 
void  in  an  ejectment  against  the  purchaser,  brought  by  the  heirs  of  the  original  owner. 
4  Zab.  407 

A  sheriff's  deed  relates  back  to  the  date  of  the  judgment,  and  conveys  a  title  to  a  grow- 
ing crop  sold  by  the  defendant  to  a  third  person  before  the  sheriff  sold  the  land.  3  Dutch. 
177. 
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Appropi'iation,  annual,  for  support  of,   8,  32 

additional,  33 

from  school  fund,  74 

from  state  fund,  75 

Chosen    freeholders,   to    apportion   and 

distribute  money,                         10,  35 

to  appoint  examiners  of  teachers,  15 

clerk   of,   to   report  names  of  ex- 
aminers, 26 

how  to  distribute  appropriations,  35 

Committee,    school,    certain    townships 

may  elect,  45 

duties  of,  46 

Disputes,  certain,  referred  to  state  super- 
intendent, 43 


Districts,  how  made,  12,  24,  56 

incorporated,  40 

how  altered,  41,  57 

District  meetings,  how  convened,  13 

trustees,    election    and    duties   of, 

14,  16,  39 

to  make  out  list  of  children,       36 

to  apply  money  apportioned, 

&c,  38 

may  purchase  land,  42 

erection  sr  alteration,  24,  41 

Free  schools  may  be  established,  18 

Fund,  who  to  be  trustees  of,  1 

what  constitutes,  and  how  applied,  2,  3 

how  to  be  invested,  3 
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Model  schools,  provision  to  be  made  for,  72 

Normal  school  to  be  established,  63 

trustees  of,  how  appointed,  64 

expenses  of,  how  defrayed,  65 

duties  and  powers  of  trustees,  66 

how  and  where  to  be  located,  67 

pupils  of,  how  apportioned,  68 

applicants  for,  how  examined,  69 

if  sufficient  number  do  not  apply,  70 

trustees  to  appoint  teachers,  71 

annual  appropriation  for,  73 

Penalties,  how  collected  and  applied,    20,  29 
Religious   societies,    schools    of,    to   re- 
ceive money,  19 
Repeal  of  parts  of  former  acts,  44 
Secretary  of  state   to    be    secretary   of 

trustees  of  school  fund,  5 
Supplement  of  March  17,  1854,  not  law 

in  particular  cities,  &c,  50 
State  superintendent,  powers  and  duties 

of,                                       21,  22 

names  of  examiners  reported 

to,  26 

term  of  service  of,  28 

compensation  to,  31 

Teachers,  how  licensed,  15 

examination  of,  34 

to  keep  a  register,  54 

institute,  arrangement  for  holding,  60 

expenses  of,  how  defrayed,  61 


Teachers'  institute,  to  make  annual  report, 
Townships,    what     amount    they    may 

raise,  11,  30, 

Town  superintendent,  how  elected, 

duties  of, 

to  convene  district  meetings, 

to  make  annual  report, 

compensation  to, 

moneys,  how  applied, 

amount  of, 

and  trustees,  when  to  examine 

teachers,    • 
Treasurer,  to  invest  money,  &c, 

to  make  annual  statement  of  fund, 

what  amount  to  pay  in  advance,       6 

Trustees  of  school  fund,  who  to  be, 

secretary  of  state  to  he  secretary  of, 

to  appropriate  $30,000  annually  to 

support, 
to  make  apportionment  among  coun- 
ties, 

pay  of, 

to  report  annually  to  the  legislature, 

district,  election  and  duties  of,     14, 

may  be  incorporated, 

time    of    electing  in    certain 

townships, 
town  superintendent  to  select 

books, 
vacancies  in  board,  47,  49, 
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[See  Learning.     Townships.     Taxes.    There  are  also  many  special  acts  con- 
taining other  regulations  for  particular  cities,  townships,  and  places.^ 

An  Act  to  constitute  and  appoint  trustees  for  the  security  and  management  of  the  fund  for 
the  support  of  free  schools.     Revision — Approved  April  17,  1846.     (R.  S.  391.) 

1.  The  governor  of  this  state,  the  president  of  the  senate,  the  speaker  of  the 
house  of  assembly,  the  attorney-general  and  the  secretary  of  state,  and  their 
successors  in  office  for  the  time  being,  be  and  they  are  hereby  constituted  and 
appointed  trustees  of  the  fund  for  the  support  of  free  schools  in  this  state,  by 
the  name,  style  and  title  of  "the  trustees  for  the  support  of  free  schools,"  arising 
either  from  appropriations  heretofore  made,  or  which  may  hereafter  be  made  by 
law,  or  which  may  arise  from  the  gift,  grant,  bequest  or  devise  of  any  person  or 
persons  whatsoever. 

2.  The  public  stock  and  moneys  heretofore  appropriated  by  law,  shall  con- 
stitute the  fund  in  the  hands  of  the  trustees  appointed  by  the  first  section  of  this 
act,  and  shall  be  held  by  the  said  trustees  and  their  successors  in  office,  for  the 
time  being,  in  trust;  the  interest  and  dividends  arising  therefrom  to  be  applied 
by  the  said  trustees,  or  a  majority  of  them,  and  by  their  successors  for  the  time 
*733~1  bdng>  for  the  *support  of  free  schools  in  this  state,  in  the  mode  nowpre- 

J  scribed  or  hereafter  to  be  prescribed  by  any  act  or  acts  of  the  legislature, 
and  for  no  other  use  or  purpose  whatsoever. 

3.  The  fund  above  mentioned,  together  with  all  moneys  which  shall  be  received 
by  the  treasurer,  in  payment  of  the  principal  or  interest  of  the  bank  or  turnpike 
stock  belonging  to  the  fund  for  the  support  of  free  schools,  all  the  taxes  which 
may  hereafter  be  received  into  the  treasury  from  any  of  the  banking,  insurance, 
or  other  incorporated  companies  in  this  state,  the  capital  stock  of  which  now  is, 
or  hereafter  may  be  liable  by  law  to  be  taxed,  all  appropriations  to  the  said  fund, 
made  or  to  be  made  by  any  law  of  this  state,  and  the  amount  of  all  gifts,  grants, 
bequests,  or  devises  hereafter  made  by  any  person  or  persons  to  the  said  trustees, 
for  the  purposes  contemplated  by  this  act,  shall  be  invested  by  the  treasurer  of 
this  state,  under  the  direction  of  the  said  trustees,  or  a  majority  of  them,  in  public 
stock  or  on  private  security,  the  interest  thereof  to  be  applied  to  the  support  of 
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public  schools,  in  the  mode  which  now  is,  or  may  hereafter  be  directed  by  law. 
and  to  no  other  use  or  purpose  whatsoever  :  Provided,  that  the  trustees  shall 
have  power,  until  otherwise  directed  by  the  legislature,  to  put  out  to  use,  with 
sufficient  security,  all  moneys  in  the  fund,  whether  principal  or  interest,  and  the 
legislature  reserve  the  power  to  change  the  existing  fund  in  their  hands,  for  any 
public  stock,  which  in  their  opinion  would  be  more  productive,  and  an  account 
of  the  management  of  the  said  fund  shall  be  laid  before  the  legislature,  with  the 
annual  statement  of  the  treasurer's  accounts:  And  provided,  that  for  no  ser- 
vices to  be  performed,  either  by  the  said  trustees  or  treasurer,  in  pursuance  of 
the  directions  of  this  act,  shall  any  compensation  be  required. 

4.  The  treasurer  of  this  state  shall  annually  make  and  furni-h  to  the  board  of 
trustees  for  the  support  of  free  schools,  on  the  first  day  of  the  stated  annual 
meeting  of  the  legislature,  and  at  such  other  times  as  the  majority  of  the  said 
trustees  shall  require  the  same,  a  particular  statement  of  the  school  fund,  con- 
taining an  account  of  the  stocks  and  all  other  securities  belonging  to  said  fund, 
with  the  dates  of  investment,  their  value,  and  the  interest  arising  from  each 
denomination  of  stock  and  other  securities,  together  with  an  account  of  moneys 
in  the  treasury  belonging  to  said  fund. 

5.  The  secretary  of  state,  and  his  successor  in  office,  for  the  time  being,  be  and 
he  is  hereby  constituted  and  appointed  secretary  of  the  said  board  of  trustees, 
whose  duty  it  shall  be  to  record,  in  a  book  to  be  kept  for  such  purpose,  the  pro- 
ceedings of  the  said  board,  and  the  accounts  to  be  furnished  by  the  treasurer  as 
hereinbefore  directed. 

6.  The  said  trustees  shall,  on  or  before  the  first  day  of  March,  in  every  year 
hereafter,  cause  to  be  invested  for  the  benefit  of  said  fund,  an  amount,  as  near  as 
may  be.  equal  to  the  estimated  receipts  into  the  treasury  on  account  of  the  same, 
during  such  year,  to  be  advanced  by  the  treasurer. 

7.  The  treasurer  shall  pay  the  moneys  to  be  invested  as  aforesaid,  upon  a 
warrant  to  be  drawn  by  the  governor  or  person  administering  the  government, 
for  that  purpose,  and  the  amount  of  all  such  advances  shall  be  repaid  to  the 
treasury  out  of  the  moneys  received  on  account  of  the  school  fund,  from  time  to 
time,  during  the  present  or  any  other  year  wherein  such  investment  shall  be  made 
in  advance  as  aforesaid. 

A  Supplement.     Approved  March  15,  1861.     (Pam.  4" .) 

7a.  The  president  of  the  senate  and  the  speaker  of  the  house  of  assembly, 
while  actually  employed  in  the  discharge  of  their  respective  duties  as  trustees  of 
the  school  fund,  shall  be  severally  entitled  to  receive  the  sum  of  three  dollars 
per  day  and  the  same  mileage  as  paid  to  members  of  the  legislature,  which  sums 
shall  be  paid  to  them  respectively,  on  a  certificate  to  be  produced  to  the  state 
treasurer,  expressing  the  sum  due  for  travelling  expenses  and  the  number  of  days 
of  service,  signed  by  the  secretary  of  state. 

An  Act  to  establish  public  schools.     Approved  April  17,  1846.     (R.  S.  337.) 

8.  Sec.  1.  It  shall  be  the  duty  of  the  trustees  of  the  school  fund  of  this  state, 
for  the  time  being,  on  or  before  the  first  Monday  of  April  next,  and  on  or  before 
the  first  Monday  of  April  in  every  year  thereafter,  to  appropriate  out  of  the 
annual  income  of  said  fund  for  the  support  of  public  schools  the  sura  of  thirty 
thousand  dollars ;  and  if  the  annual  income  of  said  fund  shall  not  have  been 
received  in  full,  or  shall  be  insufficient  for  that  purpose,  then  the  said  trustees 
are  hereby  authorized  and  empowered  to  draw  for  any  sum  necessary  to  make 
up  the  deficiency,  by  warrant  signed  by  the  governor,  upon  the  treasurer  of  the 
state,  who  is  directed  to  pay  the  same;  which  sum,  so  drawn  from  the  treasury 
as  aforesaid,  shall  be  *replaced  by  the  annual  income  of  said  school  fund,  r**9< 
so  soon  as  the  same  shall  be  received.     (See  74.)  "- 

9.  Sec.  2.  As  soon  as  the  said  appropriation  stall  be  made,  it  shall  be  the 
duty  of  the  said  trustees  to  apportion  the  same  among  the  several  counties  of 
this  state,  in  the  ratio  of  the  last  taxes  paid  for  the  support  of  the  government 
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of  this  state  by  the  said  counties,  respectively,  a  true  list  of  which  apportionment 
shall  be  made  out  and  filed  with  the  treasurer,  whose  duty  it  shall  be  forthwith  to 
give  notice  in  writing  to  the  collectors  of  the  several  counties,  of  the  sum  appor- 
tioned to  each  county,  and  the  said  collectors  shall  thereupon  have  power  to 
draw  for  the  same;  and  it  shall  also  be  the  duty  of  the  trustees* of  the  school 
fund  to  prepare  and  submit  to  the  legislature  an  annual  report,  containing  esti- 
mates and  accounts  of  expenditures  of  all  moneys  appropriated  by  them,  together 
with  such  other  matters  connected  with  the  school  fund  as  they  shall  deem 
advisable. 

10.  Sec  3.  The  boards  of  chosen  freeholders  in  the  several  counties  of  this 
state  shall,  at  their  annual  meeting  in  each  year,  apportion  among  the  several 
townships  in  their  respective  counties  the  money  so  as  aforesaid  received  from 
the  treasurer,  in  the  ratio  of  the  county  tax  paid  by  the  several  townships,  a  true 
list  of  which  apportionment  shall  be  filed  by  the  clerk  of  the  said  board,  in  a 
duplicate  copy  thereof  filed  with  the  county  collector;  and  it  shall  be  the  duty 
of  the  clerks  of  the  said  boards  of  chosen  freeholders,  respectively,  as  soon  as 
such  apportionment  shall  be  made  and  filed  as  aforesaid,  to  give  notice  in  writ- 
ing to  the  collectors  of  the  several  townships  in  their  respective  counties,  of  the 
amount  so  apportioned  to  the  respective  townships ;  and  it  shall  be  the  duty  of  the 
said  township  collectors,  on  the  receipt  of  such  notice,  to  draw  upon  the  county 
collector  for  the  same. 

11.  Sec.  4.  The  inhabitants  of  the  several  townships  in  this  state  are  hereby 
authorized,  empowered,  and  required,  at  their  annual  town  meetings,  to  raise,  by 
tax  or  otherwise,  in  addition  to  the  amount  so  apportioned  to  their  use,  such 
further  sum  or  sums  of  money  as  they  may  deem  proper  for  the  support  of  public 
schools,  at  least  equal  to  and  not  more  than  double  the  amount  of  such  appor- 
tionment. 

12.  Sec.  5.  The  inhabitants  of  the  several  townships  in  this  state  are  hereby 
authorized  and  empowered,  at  their  annual  town  meetings,  to  elect  and  choose, 
in  the  same  manner  as  other  township  officers  are  elected,  one  suitable  person, 
who  shall  be  denominated  a  town  superintendent  of  public  schools  for  the  respec- 
tive townships,  whose  duty  it  shall  be,  on  or  before  the  second  Monday  in  May 
next  succeeding,  to  set  off  and  divide  their  respective  townships  into  convenient 
school  districts,  with  power  to  alter  and  change  them  as  circumstances  may 
require ;  and  in  case  a  district  can  be  more  conveniently  formed  of  parts  of  two 
or  more  adjacent  townships  or  counties,  it  shall  be  lawful  for  the  town  superin- 
tendents of  such  adjacent  townships  to  make  such  division.     (See  56.) 

13.  Sec.  6.  It  shall  be  the  duty  of  the  town  superintendent  in  each  township, 
within  twenty  days  after  the  school  districts  shall  have  been  set  off  and  divided  as 
aforesaid,  to  prepare  a  notice  in  writing,  describing  such  districts,  and  appointing 
a  time  and  place  for  the  first  district  meetings,  a  copy  of  which  notice  shall  be 
set  up  in  three  of  the  most  public  places  within  each  of  the  said  districts,  at  least 
ten  days  previous  to  the  time  of  such  meeting;  and  that  district  meetings  shall 
be  held  annually,  on  the  first  Monday  of  April  thereafter,  of  the  time  and  place 
of  which  annual  meeting  ten  days'  notice  in  writing  shall  be  given  by  the  town 
superintendent. 

14.  Sec.  7.  It  shall  be  lawful  for  the  taxable  inhabitants  of  the  several  school 
districts  in  this  state,  when  assembled  in  pursuance  of  the  notice  given  as  afore- 
said, to  elect,  by  a  plurality  of  votes,  three  or  more  discreet  persons,  who  shall 
constitute  the  trustees  for  the  respective  districts,  and  who  shall  hold  and  exercise 
their  offices  for  one  year,  and  until  others  are  duly  elected;  and  the  said  trustees 
may  resolve  and  determine  how  many  months  in  the  year  a  school  shall  be  kept 
and  maintained  within  their  respective  districts,  and  may  also  designate  a  site 
for  the  district  school-house.     (See  58.) 

15.  Sec.  8.  It  shall  be  the  duty  of  the  board  of  chosen  freeholders  in  each  of 
the  several  counties  of  this  state,  at  their  annual  meetings,  to  elect  and  choose 
*>jor-i  two  persons,  *citizens  of  said  county,  who  shall  constitute  a  board  of 

J  examiners  and  visitors  in  and  for  said  county,  whose  duty  it  shall  be  to 
meet  at  such  times  and  places  as  the  said  board  of  examiners  shall  determine  and 
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appoint,  and,  in  common  with  the  town  superintendents  of  the  respective  town- 
ships, to  examine  and  license,  by  certificate  under  their  hands  and  seals,  suitable 
persons  as  teachers  of  public  schools  within  said  county,  having  regard  always 
to  their  scholarship  and  moral  character;  which  license  shall  be  restricted  to  the 
county  where  the  same  may  be  given,  but  may  be  revoked  and  renewed  at  the 
pleasure  of  the  board  of  examiners ;  and  that  the  members  of  the  said  board  of 
examiners  shall  receive,  as  a  compensation  for  their  services,  the  snm  of  one 
dollar  for  each  and  every  day  by  them  actually  employed  in  the  duties  of  their 
office,  to  be  paid  to  them  by  the  county  collector;  and  in  case  the  board  of 
chosen  freeholders  of  any  county  shall  neglect  to  appoint  examiners  as  aforesaid, 
then  it  shall  be  the  duty  of  the  town  superintendent  of  each  and  every  township 
in  such  county  to  examine  such  teachers,  and  give  such  license  as  aforesaid ;  and 
no  teacher  shall  be  entitled  to  receive  any  amount  of  public  money,  unless  pos- 
sessed of  a  license. 

16.  Sec.  9.  It  shall  be  the  duty  of  the  trustees  of  the  several  school  districts 
in  the  state,  as  soon  as  may  be  after  their  election  as  aforesaid,  to  provide  a  suit- 
able house  or  room,  where  a  school  shall  be  taught,  and  to  contract  with  and  em- 
ploy a  competent  teacher,  having  a  certificate  of  license  for  such  county,  and  to 
pay  the  wages  of  such  teacher,  as  far  as  the  same  shall  be  paid  out  of  the  public 
money  or  moneys  appropriated  by  the  township,  by  an  order  in  writing,  signed 
by  them,  or  a  majority  of  them,  stating  the  purpose  for  which  it  is  given,  and  in 
favor  of  the  one  entitled  to  receive  it ;  and  it  shall  also  be  the  duty  of  the  said 
trustees,  within  twenty  days  after  their  election,  to  make  out  a  list  of  the  children 
capable  of  attending  school  between  the  ages  of  five  and  sixteen  years,  within 
their  said  districts,  together  with  the  names  of  the  parents  or  guardians  of  such 
children,  and  to  transmit  the  same  to  the  town  superintendent  of  the  township  of 
which  such  district  forms  a  part ;  and  in  case  the  trustees  shall  neglect  or  refuse 
to  render  such  report,  they  shall  be  subject,  respectively,  to  a  penalty  often  dol- 
lars for  each  and  every  neglect. 

IT.  Sec.  10.  It  shall  be  the  duty  of  the  town  superintendents  in  the  several 
townships  of  this  state,  upon  the  receipt  of  the  lists  of  children  within  the  re- 
spective districts,  transmitted  to  him  as  aforesaid,  to  apportion  the  money  received 
by  their  respective  township  collectors,  as  hereinbefore  provided  for,  and  also,  all 
other  moneys  which  may  be  raised  by  their  respective  townships  for  the  support 
of  public  schools,  among  the  several  school  districts  so  as  aforesaid  formed,  in  the 
ratio  of  the  number  of  children  capable  of  attending  school,  between  the  ages  of 
five  and  sixteen  years,  in  each  district,  a  true  list  of  which  apportionment  shall  be 
made  out,  and  a  copy  thereof  filed  with  the  trustees  of  the  respective  townships; 
it  shall  also  be  the  duty  of  the  town  superintendent  in  each  and  every  township, 
within  ten  days  after  his  appointment,  to  receive  from  the  town  collector  all 
moneys  appropriated  to  school  purposes,  and  who  shall  also  enter  in  a  bond  to 
the  inhabitants  of  said  township,  in  their  corporate  name,  with  two  good  and  suffi- 
cient securities,  being  freeholders  and  resident  in  said  township,  to  be  approved  by 
the  township  committee  ;  and  the  said  town  superintendent  to  pay  over  no  money 
so  appropriated  as  aforesaid,  except  upon  the  written  order  of  the  trustees,  or  a 
majority  of  them,  which  order  shall  state  the  purpose  for  which  it  is  given,  and 
be  made  payable  to  the  order  of  the  person  entitled  to  receive  the  money,  and  en- 
dorsed by  him  ;  and  the  township  collector  is  hereby  authorized  to  pay  over  to  the 
person  so  appointed  town  superintendent,  all  the  money  which  he  may  receive, 
either  from  the  county  collector  or  collected  by  himself,  and  take  a  receipt  therefor, 
which  shall  be  sufficient  evidence  of  such  payment.     (See  53.) 

18.  Sec.  11.  It  shall  and  may  be  lawful  for  the  trustees  of  two  or  more  of  the 
school  districts  in  any  township,  city,  or  borough  of  this  state,  to  unite  and  con- 
solidate the  respective  quotas  of  the  school  money  apportioned  to  them,  for  the 
purpose  of  establishing  one  or  more  free  schools  in  said  township,  city,  or  borough ; 
which  school  or  schools,  so  determined  upon,  shall  be  under  the  supervision  of  the 
♦town  superintendent,  whose  duty  it  shall  be  to  determine  what  pupils  r*-ofi 
shall  be  admitted,  and  upon  what  terms,  ami  in  general  to  discharge  the  L  ' 
office  of  trustees  of  such  school  or  schools. 
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19.  Sec.  12.  Where  the  patrons  or  proprietors  of  any  school  already  organized 
and  established  under  the  care  of  any  religious  society  or  denomination  of 
christians,  whose  church  discipline  provides  for  the  establishment  of  schools  and 
the  appointment  of  trustees,  are  unwilling  to  relinquish  such  school,  and  become 
subject  to  all  the  provisions  of  this  act,  it  shall  be  the  duty  of  the  trustees  of  said 
school  to  transmit  to  the  town  superintendent  of  their  respective  townships  a  cer- 
tificate of  their  organization,  together  with  a  list  of  the  children  of  such  patrons 
and  proprietors,  between  the  ages  of  five  and  sixteen  years,  who  are  capable  of 
attending  school ;  whereupon  every  such  school  shall  be  entitled  to  receive  its 
just  and  ratable  proportion  of  the  money  assigned  to  said  township  out  of  the 
income  of  the  school  fund,  and  of  such  additional  sum  as  maybe  raised  or  appro- 
priated by  said  township  for  the  support  of  public  schools  ;  which  apportionment 
shall  be  made  by  the  town  superintendent  of  the  respective  townships,  and  a  copy 
thereof  filed  with  the  township  collector,  whose  duty  it  shall  be  to  pay  to  the 
trustees  of  said  school  their  just  proportion  of  such  moneys,  for  the  use  and  benefit 
of  said  school. 

20.  Sec.  13.  It  shall  be  the  duty  of  the  town  superintendent,  in  each  and  every 
township  in  this  state,  to  visit  every  school  in  said  township,  at  least  once  in  every 
quarter,  to  examine  into  the  condition  of  the  same,  to  advise  and  consult  with  the 
trustees  and  teachers,  and  cause  the  result  of  such  visit  to  be  entered  upon  a  book 
to  be  kept  for  that  purpose  in  each  and  every  school,  and  to  make  out  a  report  in 
writing,  and  to  transmit  the  same  to  the  state  superintendent  of  common  schools, 
on  or  before  the  fifteenth  day  of  December,  in  each  and  every  year,  of  the  state  and 
condition  of  the  schools  within  their  respective  townships,  the  number  of  scholars 
taught  therein,  the  terms  of  tuition,  the  length  of  time  the  school  has  been  kept 
open  therein,  the  amount  of  money  received  by  him,  and  the  manner  in  which  it 
has  been  appropriated  and  expended,  together  with  such  other  information  as  he 
may  think  necessary  or  may  be  required  by  the  state  superintendent,  a  copy  of 
which  report  shall  be  read  at  the  next  annual  town  meeting;  and  in  case  the  said 
town  superintendent  shall  neglect  or  refuse  to  make  such  report,  he  shall  incur  the 
penalty  of  ten  dollars :  the  town  superintendent  of  each  and  every  township  shall, 
within  ten  days  after  the  expiration  of  his  office,  render  to  his  successor  in  office 
a  just  and  true  account  in  writing  of  all  school  moneys  received  by  him  before  the 
time  of  rendering  such  account,  and  of  the  manner  in  which  the  same  has  been 
appropriated  and  expended  by  him  ;  and  the  account  so  rendered  shall  be  deliv- 
ered by  such  successor  to  the  town  clerk,  to  be  filed  in  his  office,  and  recorded  by 
him  in  a  book  to  be  kept  for  that  purpose ;  and  if,  on  rendering  such  account, 
any  balance  shall  be  found  remaining  in  the  hands  of  the  town  superintendent, 
the  same  shall  immediately  be  paid  over  by  him  to  his  successor  in  office  :  every 
town  superintendent  who  shall  refuse  or  neglect  to  render  such  an  account  as  is 
above  required,  or  neglect  or  refuse  to  pay  over  any  balance  in  his  hands,  shall 
forfeit  for  each  offence  the  sum  of  fifty  dollars. 

21.  Sec.  14.  There  shall  be  a  state  superintendent  of  public  schools,  whose  duty 
it  shall  be  to  see  that  the  laws  respecting  public  schools  are  faithfully  executed, 
and  the  moneys  appropriated  for  their  support  fairly  applied,  to  ascertain  from 
examination,  and  suggest  from  experience,  such  amendments  or  alterations  in  the 
school  law  as  may  be  required,  to  visit  the  differeut  counties,  and  as  far  as  prac- 
ticable the  different  towns,  and  consult  and  advise  with  the  county  examiners, 
visitors,  and  town  superintendents  thereof,  and,  on  or  before  the  fifteenth  day  of 
January,  in  each  and  every  year,  to  make  a  written  report  to  the  legislature, 
containing  a  statement  of  the  condition  of  the  public  schools  throughout  the  state, 
and  such  other  matters  as  he  may  deem  expedient:  Provided,  that  the  provisions 
of  this  section  shall  not  extend  to  any  county  in  this  state  until  the  board  of  chosen 
freeholders  of  such  county,  desirous  to  come  under  the  provisions  of  the  same, 
shall  first  give  notice  to  the  trustees  of  the  school  fund  of  such  desire  ;  and  upon 
^wo.,-1  and  after  the  *receipt  of  such  signification  by  the  secretary  of  state,  the 

-*  provisions  of  this  section  shall  apply  to  and  extend  to  such  county. 

22.  Sec.  15.  It  shall  be  the  duty  of  the  state  superintendent  of  common 
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schools  to  prepare  suitable  forms  and  regulations  for  making  all  reports,  and 
conducting  all  proceedings  prescribed  by  law  in  relation  to  public  schools,  to- 
gether with  a  copy  of  all  the  acts  in  relation  thereto,  and  to  transmit  the  same, 
with  such  suggestions  as  he  shall  deem  necessary  and  proper  for  their  better 
organization  and  government,  to  the  town  superintendents  of  the  several  town- 
ships throughout  the  state;  and  the  trustees  of  the  school  fund  are  hereby 
authorized  to  allow  such  sum  as  they  may  deem  just  and  reasonable,  as  a  com- 
pensation for  the  labor  and  expense  attending  the  same,  which  sura  shall  be 
paid  by  the  treasurer,  on  the  order  of  the  governor,  out  of  any  money  in  the 
treasury  not  otherwise  appropriated. 

23.  Sec.  16.  The  said  town  superintendents  shall  receive,  as  a  compensation 
for  the  services  required  of  them  by  this  act,  the  sum  of  one  dollar  per  day,  to 
be  paid  to  them  by  the  township  collector  out  of  the  funds  of  the  township  : 
Provided,  that  no  compensation  shall  be  paid  by  the  said  township  collector, 
until  the  said  town  superintendents  shall  produce  an  acknowledgment  of  the  state 
superintendent  that  he  received  from  them  a  copy  of  the  report  required  to  be 
made  by  the  preceding  section  of  this  act. 

24.  Sf.c.  17.  In  the  erection  or  alteration  of  a  school  district,  the  trustees  of 
any  district  to  be  affected  thereby,  may  apply  to  the  township  committee  to  be 
associated  with  the  town  superintendent,  aud  their  action  shall  be  final. 

25.  Sec.  18.  It  shall  be  the  duty  of  the  trustees,  together  with  the  town 
superintendent,  to  select  such  books  as  they  shall  deem  proper  to  be  introduced 
into  the  several  schools  of  said  township  or  district. 

26.  Sec.  19.  It  shall  be  the  duty  of  the  clerk  of  the  several  boards  of  chosen 
freeholders  in  this  state,  to  report  to  the  state  superintendent  the  names  and 
residences  of  the  persons  appointed  visitors  and  examiners  in  the  different 
counties;  and  it  shall  also  be  the  duty  of  the  town  clerk  in  each  township  in 
this  state,  to  report  to  the  state  superintendent  the  name  and  residence  of  the 
person  elected  as  town  superintendent,  within  ten  days  after  such  election. 

27.  Sec.  20.  All  moneys  received  by  the  town  superintendent  shall  be  applied 
exclusively  to  the  purposes  of  education. 

28.  Sec.  21.  The  state  superintendent  of  common  schools  shall  be  appointed 
by  the  trustees  of  the  school  fund,  and  shall  hold  his  office  for  two  years. 

29.  Sec.  22.  All  the  penalties  imposed  by  the  provisions  of  this  act  shall  be 
enforced  and  collected  by  the  township  committee  of  the  several  townships  in  this 
state,  and  applied  for  the  benefit  of  public  schools  in  said  townships. 

Supplement.     Approved  March  3,  1848.     (Pam    146.) 

30.  The  several  townships  in  this  state  are  authorized  to  appropriate,  from 
the  interest  of  the  surplus  revenue  received  by  them,  and  such  other  funds  not 
raised  by  tax,  such  sums  for  the  support  of  public  schools  as  they  shall  order 
and  direct  at  their  annual  town  meetings,  in  addition  to  the  amount  apportioned 
to  them  from  the  state  school  fund,  and  the  amount  which  they  are  required  to 
raise  by  law. 

31.  Repealed.     (See  52.) 

*Supplement.     Approved  March  14,  1851.     (Pam.  267.)  [*738 

32.  Sec.  1.  It  shall  be  the  duty  of  the  trustees  of  the  school  fund  to  appro- 
priate, in  the  manner  provided  for  in  the  first  section  of  the  act  to  which  this  is  a 
supplement,  the  sum  of  forty  thousand  dollars,  every  year,  for  the  support  of 
public  schools  in  this  state;  which  sum  shall  be  apportioned  among  the  several 
counties,  in  the  ratio  of  the  population  thereof,  as  ascertained  by  the  last  pre- 
ceding census. 

33.  Sec.  2.  The  treasurer  of  this  state  is  hereby  directed  to  pay  to  the  trustees 
of  the  school  fund,  on  or  before  the  first  day  of  April,  eighteen  hundred  and  fifty- 
one,  and  on  or  before  the  first  day  of  April  of  every  year  thereafter,  the  sum  of 
forty  thousand  dollars,  to  be  appropriated  by  them,  in  addition  to  the  forty 
thousand  dollars  appropriated  out  of  the  annual  income  of  the  school  fund,  for 
the  support  of  public  schools  in  this  state. 
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34.  Sec.  3.  In  case  the  board  of  chosen  freeholders  in  any  county  of  this 
state  shall  neglect  to  appoint  a  board  of  examiners,  then  it  shall  be  the  duty  of 
the  town  superintendent,  in  connexion  with  the  trustees  of  the  several  school 
districts,  in  such  county,  to  meet  at  such  times,  in  any  school  district,  as  the 
town  superintendent  shall  appoint,  to  examine  and  license  by  certificate,  under 
the  hands  and  seals  of  the  said  town  superintendent  and  trustees,  or  a  majority 
of  such  of  them  as  shall  attend  at  the  time  appointed,  a  suitable  person  or  per- 
sons as  teachers  of  public  schools  within  said  district,  having  regard  always  to 
their  scholarship  and  moral  character;  which  license  shall  be  restricted  to  the 
district  where  the  same  may  be  given,  and  may  be  revoked  and  renewed  at  the 
pleasure  of  the  said  town  superintendent  and  trustees,  or  a  majority  of  them ; 
and  no  teacher  shall  be  entitled  to  receive  any  amount  of  the  public  money, 
unless  possessed  of  such  license. 

35.  Sec.  4.  The  board  of  chosen  freeholders  shall,  in  the  manner  directed  by 
the  third  section  of  the  act  to  which  this  is  a  supplement,  apportion  among  the 
several  townships,  in  their  respective  counties,  the  money  received  from  the 
treasurer  for  public  schools,  in  the  ratio  of  the  number  of  children  between  the 
ages  of  five  and  eighteen  years,  as  shall  be  ascertained  by  the  last  annual  returns 
made  to  the  several  town  superintendents,  a  copy  of  which  return  shall  be  trans- 
mitted by  the  same  town  superintendents  to  the  boards  of  chosen  freeholders  of 
the  respective  counties. 

36.  Sec.  5.  The  district  trustees  shall,  in  the  manner  prescribed  by  the  ninth 
section  of  the  act  to  which  this  is  a  supplement,  make  out  a  list  of  the  children 
between  the  ages  of  five  and  eighteen  years,  and  transmit  the  same  to  the  town 
superintendents;  and  apportionments  of  the  school  money  shall  be  made  by  the 
town  superintendents  among  the  several  school  districts,  in  the  ratio  of  the 
children  therein,  between  the  ages  of  five  and  eighteen  years,  unless  otherwise 
made,  as  hereinafter  authorized. 

37.  Sec  6.  The  inhabitants  of  the  several  townships  in  this  state  are  hereby 
authorized,  at  their  aunual  town  meetings,  to  raise,  by  tax  or  otherwise,  in  ad- 
dition to  the  amount  apportioned  to  their  use,  such  further  sum  of  money  as 
they  may  deem  proper  for  the  support  of  public  schools,  not  exceeding  three 
dollars  for  each  child  contained  in  the  lists  transmitted  by  the  several  district 
trustees  to  the  town  superintendents,  in  the  year  previous  to  holding  said  town 
meetings ;  and  it  shall  be  the  duty  of  the  several  town  superintendents  to  report 
to  the  said  town  meeting  the  number  of  said  children. 

38.  Sec.  7.  It  shall  be  the  duty  of  the  trustees  of  the  several  school  districts 
to  apply  the  money  apportioned  to  their  respective  districts,  or  raised  therein, 
to  the  establishing  and  maintenance  of  free  schools  in  said  district,  in  which  shall 
be  taught,  free  of  charge,  all  the  children  between  the  ages  of  five  and  eighteen, 
desirous  of  attending  the  same,  except  such  part  thereof  as  shall  be  otherwise 
applied  by  virtue  of  the  provisions  herein  contained. 

39.  Sec.  8.  The  taxable  inhabitants  of  the  several  school  districts  shall,  at 
their  annual  district  meetings,  elect,  by  plurality  of  votes,  three  persons,  being 
residents  and  tax  payers  in  said  district,  to  be  trustees  of  said  districts;  and,  at 
*739l  tne  ^rs^  *electi°n  held  after  this  act  shall  take  effect,  they  shall  elect  one 

J  of  said  trustees  to  hold  his  office  for  one  year,  one  to  hold  his  office  for 
two  years,  and  one  to  hold  his  office  for  three  years,  and  afterwards  one  trustee 
shall  be  elected  annually,  to  hold  his  office  for  three  years;  and  in  case  of  any 
vacancy,  the  same  shall  be  filled  by  the  election  of  a  trustee  to  hold  for  the  un- 
expired term :  Provided,  that  the  trustees  may  fill  a  vacancy,  by  choosing  a 
trustee  to  hold  his  office  until  the  next  annual  meeting. 

40.  Sec  9.  When  the  trustees  of  any  school  district  shall  desire  to  become 
incorporated,  they  shall  adopt  a  name,  and,  together  with  the  town  super- 
intendent of  the  township  or  townships  in  which  said  district  is  situate,  they 
shall  make  and  sign  a  certificate,  containing  a  description  of  the  boundaries 
of  said  district,  and  the  name  by  them  adopted,  which  certificate  shall  be  recorded 
by  the  clerk  of  the  county  within  which  said  district  is  situate,  and  thereupon 
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the  said  trustees  and  their  successors  shall,  by  the  name  so  adopted,  be  a  body 
politic  and  corporate,  capable  of  suing  and  being  sued,  of  making  and  using  a 
common  seal,  of  taking  and  holding  such  real  estate  as  may  be  necessary  for 
school-houses,  and  of  disposing  thereof,  and  of  taking,  holding,  and  disposing 
of  any  other  estate,  real  and  personal,  that  may  be  devised,  bequeathed,  or  given 
to  them  for  the  use  of  public  schools  in  said  district. 

41.  Sec.  10.  Whenever  the  trustees  of  any  school  district  shall  become  incor- 
porated, the  said  district  shall  not  be  abolished  or  altered  without  the  consent 
of  a  majority  of  the  taxable  inhabitants  of  said  district;  and  in  case  the  same 
shall  be  abolished  or  altered,  the  town  superintendents  and  the  trustees  shall 
make  and  sign  a  certificate  thereof,  and  have  the  same  recorded  by  the  clerk  of 
the  county  in  which  said  district  is  situate.   (See  57.) 

42.  Sec  11.  In  case  the  trustees  of  any  incorporated  school  district  shall 
desire  to  purchase  land,  to  build  a  school-house  thereon,  or  to  build  or  enlarge 
a  school-house,  or  to  expend  in  repairs  a  larger  sum  in  any  one  year  than  twenty 
dollars,  or  to  pay  existing  debts,  or  to  dispose  of  or  mortgage  a  school-house, 
or  to  raise  additional  money  for  such  purposes,  or  for  maintaining  free  schools 
in  said  district,  such  trustees  may  call  a  meeting  of  the  taxable  inhabitants  of 
said  district,  at  some  public  place  therein,  by  notices,  signed  by  at  least  two  of 
said  trustees,  setting  forth  the  time  and  place  and  the  purposes  of  such  meeting, 
and  set  up  in  at  least  three  public  places  in  said  district  ten  days  before  the  day 
of  meeting ;  and  the  said  inhabitants  so  met  shall  have  power,  by  the  consent 
of  two-thirds  of  those  present,  to  authorize  the  trustees  of  said  district  to  pur- 
chase land  to  build  a  school-house  thereon,  or  to  build,  or  enlarge,  repair,  sell, 
or  mortgage,  a  school-house  or  school-houses,  and  to  appropriate  the  money 
apportioned  to  said  district,  or  any  part  thereof,  for  that  purpose,  or  to  borrow 
money  therefor,  and  to  raise  by  taxation  any  such  sum  of  money  as  two-thirds 
of  the  inhabitants  so  assembled  shall  agree  to,  in  addition  to  the  money  appor- 
tioned to  said  district ;  and  in  case  any  money  shall  be  ordered  by  a  vote  of 
two-thirds  of  said  meeting,  to  be  raised  by  taxation,  two,  at  least,  of  said  trustees 
shall  make  out  and  sign  a  certificate  thereof,  under  oath  or  affirmation,  that  the 
same  is  correct  and  true,  and  deliver  the  same  to  the  assessor  or  assessors  of  the 
township  or  townships  in  which  said  district  is  situate;  which  said  assessor  or 
assessors  shall  assess,  on  the  estates  of  the  inhabitants  of  said  school  district, 
and  on  all  lands  liable  to  be  taxed  therein,  in  the  same  manner  as  township 
taxes  are  assessed,  such  sum  of  money  as  shall  have  been  ordered  to  be  raised 
by  the  said  meeting,  in  the  manner  aforesaid ;  which  said  money  shall  be 
assessed,  levied,  and  collected  at  the  time  and  in  the  same  manner  as  other  town- 
ship moneys  are  or  maybe  assessed,  levied,  and  collected;  and  it  shall  be  the 
duty  of  the  collector  or  collectors  of  the  township  or  townships  in  which  said 
district  is  situate,  to  pay  over  all  moneys  by  him  or  them  received,  which  shall 
have  been  assessed  by  virtue  of  such  vote  of  a  district  meeting  as  aforesaid,  to 
the  superintendents  of  the  township  or  townships  in  which  said  district  is  situate, 
for  the  use  of  said  district,  to  be  paid  out  on  the  order  of  the  trustees  thereof, 
for  the  purposes  directed  by  the  district  meeting  so  held  as  aforesaid. 

*43.  Sec.  12.  The  state  superintendent  of  public  schools  shall  have  r**  j0 
power  to  decide  any  disputes  or  controversies  that  may  arise  respecting  L 
the  true  construction  of  this  act,  and  the  act  to  which  this  is  a  supplement,  and 
his  decision,  made  in  writing,  and  by  him  signed,  and  approved  in  writing  by 
the  attorney-general,  and  delivered  to  any  town  superintendent  or  district  trus- 
tee, shall  be  conformed  to  by  all  persons  having  notice  thereof,  until  a  different 
decision  shall  be  made  by  the  supreme  court  or  any  circuit  court  of  this  state. 

44.  Sec.  13.  So  much  of  the  act  to  which  this  is  a  supplement,  or  any  other 
act,  as  conflicts  with  the  provisions  herein  contained,  is  hereby  repealed:  Pro- 
vided, that  nothing  in  this  supplement  contained  shall  repeal  or  alter  the  pro- 
visions of  any  act  providiug  for  or  regulating  public  schools,  or  taxation  for 
school  purposes,  in  any  particular  city,  borough,  township,  ward,  or  district  of 
this  state. 
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Supplement.     Approved  February  10,  1854.     (Pain.  104.) 

45.  Sec.  1.  The  inhabitants  of  the  townships  of  Monroe,  South  Brunswick, 
and  Soutli  Amboy,  in  the  county  of  Middlesex,  are  authorized  and  empowered, 
at  their  annual  town  meeting,  to  elect  and  choose,  in  the  same  manner  as  other 
township  officers  are  elected,  three  suitable  persons  in  each  of  said  townships 
respectively,  who  shall  be  denominated  the  school  committee  of  said  township, 
in  lieu  of  the  township  superintendent  now  authorized  by  law  to  be  elected. 

4G.  Sec.  2.  The  said  school  committee,  so  elected  annually  in  each  of  said 
townships,  shall  perform  the  same  duties  which  are  directed  to  be  performed  by 
the  town  superintendent,  by  the  act  to  which  this  is  a  supplement,  except  that 
they  shall  receive  no  compensation  for  visiting  schools. 

A  further  Supplement.     Approved  March  17,  1854.     (Pam.  452.) 

47.  Sec.  1.  In  case  of  any  vacancy  in  the  board  of  trustees  of  any  school 
district,  the  same  may  be  filled  by  the  taxable  inhabitants  of  said  district:  Pro- 
vided, that  the  election  to  fill  such  vacancy  is  held  on  or  before  the  first  Monday 
of  March. 

48.  Sec.  2.  The  election  to  fill  such  vacancy  shall  be  held  upon  ten  days' 
notice  of  the  time  and  place  thereof,  to  be  given  by  the  town  superintendent  of 
the  township  in  which  said  district  is  situate,  by  advertisement  in  three  of  the 
most  public  places  in  said  district. 

49.  Sec.  3.  It  shall  be  the  duty  of  said  superintendent  to  give  notice  as  afore- 
said within  three  days  after  he  shall  be  notified  of  such  vacancy,  in  writing, 
signed  by  ten  or  more  of  the  taxable  inhabitants  of  said  district. 

50.  Sec.  4.  Nothing  contained  in  this  supplement  shall  be  construed  to  alter 
or  repeal  the  provisions  of  any  act  providing  for  or  regulating  public  schools,  or 
taxation  for  public  purposes,  in  any  particular  city,  borough,  township,  ward,  or 
district  of  this  state. 

Supplement.     Approved  March  16,  1854.     (Pam.  397.) 

51.  From  and  after  the  passage  of  this  act,  the  district  meetings  in  Pauls- 
borough  school  district,  number  two,  in  the  township  of  Greenwich,  county  of 
Gloucester,  for  the  election  of  trustees  for  said  district,  shall  be  held  annually 
on  the  first  Monday  of  March,  of  which  meetings  the  same  notice  shall  be  giveu 
as  is  required  by  the  act  to  which  this  is  a  supplement. 

A  further  Supplement.     Approved  March  13,  1856.     (Pam.  223.) 

52.  Sec.  1.  The  state  superintendent  of  public  schools  shall  receive  for  his 
services  and  travelling  expenses  such  compensation  as  the  trustees  of  the  school 
fund  shall  determine,  not  to  exceed  the  sum  of  one  thousand  dollars  per  annum. 

53.  Sec.  2.  It  shall  be  the  duty  of  the  town  superintendent,  or  school  com- 
mittee of  each  township,  annually  to  present  to  the  township  committee  of  the 
township,  an  exhibit  of  his  or  their  account,  in  such  manner  as  will  show  the 
sources  and  amount  of  receipts,  and  by  whom  paid,  the  purposes  and  amount  of 
disbursements,  and  to  whom  paid,  and  his  vouchers,  in  order  that  the  account 
may  be  duly  audited  by  the  said  committee. 

54.  Sec.  3.  Every  teacher  employed  to  teach  a  public  school  shall  keep  a 
register  of  all  the  children  attending  the  school,  their  names  and  ages,  and  the 
names  of  their  parents  and  guardians,  the  date  when  each  child  entered  and 
left  the  school,  their  daily  attendance,  and  the  branches  taught;  also,  to  record 
the  day  of  the  month  on  which  the  school  was  visited  by  the  town  superintendent, 
school  committee,  or  other  visitors;  a  copy  of  which  register  shall  be  filed  by 
the  teacher  with  the  town  superintendent,  or  school  committee  in  the  township 
in  which  the  school  is  situate. 

55.  Sec.  4.  The  trustees  of  the  school  fund  are  hereby  authorized  to  carry 
into  effect  the  provisions  of  this  act,  and  the  act  to  which  this  is  a  supplement. 

56.  Sec.  5.  In  case  of  disagreement  of  the  township  superintendents  of  two 


SCHOOLS.  783 

or  more  adjacent  townships,  in  altering  or  forming  a  school  district,  formed  or 
to  be  formed  from  two  or  more  adjacent  townships,  such  superintendents  shall 
associate  with  them  the  superintendents  of  the  three  next  adjacent  townships, 
and  the  decision  of  the  whole  number  of  such  superintendents  so  associated 
together,  or  a  majority  of  them,  shall  be  final. 

Sec.  6.  All  acts  and  parts  of  acts  inconsistent  with  the  provisions  of  this  act, 
be  and  the  same  are  hereby  repealed. 

Supplement.     Approved  March  22,  1800.     (ram.  017.) 

57.  Any  school  district  now  incorporated,  or  that  may  hereafter  be  incorpo- 
rated according  to  the  provisions  of  the  ninth  section  of  the  act  approved  March 
fourteenth,  Anno  Domini  eighteen  hundred  and  fifty-one,  may  be  altered  or 
abolished  by  the  town  superintendent  with  the  assent  of  a  majority  of  the  legal 
voters  of  the  district:  Provided,  that  one  district  shall  not  absorb  another  dis- 
trict or  part  thereof,  without  the  consent  of  said  district. 

All  acts  and  parts  of  acts  inconsistent  with  the  provisions  of  this  act,  be  and 
the  same  are  hereby  repealed. 

An  Act  in  relation  to  what  shall  be  considered  a  vacancy  in  the  hoard  of  trustees  of  puhlic 
schools.     Approved  February  15,  1800.     (Parn.  94.) 

53.  Whenever  any  trustee  of  any  school  district  in  this  state  shall  depart,  or 
has  heretofore  departed  from  said  district,  with  the  intention  of  being  absent 
therefrom  for  the  space  of  six  months  or  more,  and  has  not  returned,  his  office 
of  trustee  shall  be  declared  vacant,  and  the  same  shall  be  filled  by  an  election 
according  to  law. 

59.  Special  provisions  are  made  by  act  of  1858  (Pam.  473)  for  Peptford,  in 
Gloucester  county;  by  act  of  18C>0  (Pam.  155)  for  Monroe,  in  Camden  county; 
by  act  of  1860  (Pam.  156)  for  Mantua,  in  Gloucester  county;  and  by  act  of 
1861  (Pam.  473)  for  Cinaminson,  in  Burlington  county. 

An  Act  to  establish  teachers'  institutes.     Approved  March  3,  1854.     (Pam.  208.) 

60.  Sec.  1.  Whenever  reasonable  assurance  shall  be  given  to  the  state  super- 
intendent of  public  schools  that  a  number  not  less  than  forty  teachers  of  common 
schools,  in  any  county,  or  in  any  two  or  more  adjoining  counties  of  this  state, 
shall  desire  to  assemble  for  the  purpose  of  forming  a  teachers'  institute,  and  to 
remain  in  session  during  a  period  of  not  less  than  five  working  days,  the  said 
state  superintendent  may  appoint  a  time  and  place  for  holding  said  institute, 
make  suitable  arrangements  therefor,  and  give  due  notice  thereof,  which  said 
institute,  when  organized,  shall  be  under  the  direction  of  such  proper  and  com- 
petent person  *or  persons  as  shall  be  selected  by  the  institute  or  persons  r,,.... 
organizing  the  same,  and  the  state  superintendent  shall  approve.  L 

61.  Sec.  2.  For  the  purpose  of  defraying  the  expenses  of  said  institute,  the 
procuring  of  teachers  and  lecturers  for  said  institute,  and  other  necessary  expenses, 
the  state  superintendent  of  public  schools  may  draw  upon  the  treasurer  of  this 
state  for  a  sum  not  exceeding  one  hundred  dollars  for  any  one  institute,  and  the 
said  amount  may  be  paid  annually  thereafter,  in  like  manner,  to  one  teachers' 
institute  in  any  county,  or  in  auy  two  or  more  adjoining  counties  of  this  state, 
the  same  to  be  paid  by  the  treasurer  out  of  the  annual  income  of  the  school 
fund. 

62.  Sec.  3.  Every  such  institute  shall  report  annually  to  the  said  state  super- 
intendent an  abstract  of  the  proceedings  of  said  institute,  together  with  the 
names  of  its  officers,  and  the  names  and  residences  of  the  teachers  attending  said 
institute. 

An  Act  to  establish  a  state  normal  school.     Approved  February  9,  1855.     (Pam.  25.) 

63.  Sec.  1.  There  shall  be  established,  as  hereinafter  provided,  a  normal 
school,  or  seminary,  for  the  training  and  education  of  teachers  in  the  art  of  in- 
structing and  governing  the  common  schools  of  this  state;  the  object  of  which 
normal  school,  or  seminary,  shall  be  the  training  and  education  of  such  teachers 
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as  shall  be  received  in  the  maDner  hereinafter  provided,  in  such  branches  of 
knowledge,  and  the  best  methods  of  teaching  and  governing,  as  will  qualify  them 
for  teachers  of  our  common  schools. 

64.  Sec.  2.  There  shall  be  nominated  by  the  governor,  and  appointed  by  him, 
with  the  advice  and  consent  of  the  senate,  ten  trustees  of  said  normal  school, 
two  from  each  congressional  district  in  the  state,  who  shall  hold  their  offices 
respectively,  for  two  years,  except  that,  at  the  first  meeting  of  said  board  of  trus- 
tees, it  shall  be  determined  by  lot  or  otherwise,  which  of  the  members  from  each 
district  shall  hold  for  one  year,  and  which  for  two  years  ;  and  annually  thereafter, 
five  trustees  shall  be  appointed,  in  the  manner  aforesaid,  to  supply  the  vacancies 
so  occurring,  and  the  state  superintendent  of  public  schools,  ex  officio,  shall  be  a 
member  of  the  said  board. 

65.  Sec.  3.  The  expenses,  necessarily  incurred  by  the  said  trustees,  in  the  dis- 
charge of  their  duties,  shall  be  defrayed  out  of  the  funds  hereinafter  appropriated 
for  the  support  of  said  schools,  and  they  shall  receive  no  compensation  for  their 
services. 

66.  Sec.  4.  To  the  said  board  of  trustees  shall  be  committed  the  location  of 
said  school,  the  application  of  the  funds  for  the  support  thereof,  the  appointment 
of  teachers,  and  the  power  of  removing  the  same,  the  power  to  prescribe  the 
studies  and  exercises  of  the  school,  rules  for  its  management,  and  granting 
diplomas  ;  and  they  shall  report,  annually,  to  the  legislature  their  own  doings 
and  the  progress  and  condition  of  the  school ;  and  the  said  trustees  are  hereby 
authorized  to  change  the  location  of  said  normal  school,  from  time  to  time,  as 
they  deem  best  for  the  interests  of  said  school  and  the  accommodation  of  the 
pupils  in  the  different  parts  of  the  state,  provided  suitable  buildings  and  fixtures 
are  furnished  without  expense  to  the  state. 

67.  Sec.  5.  If  no  suitable  buildings  and  fixtures  are  offered  for  the  location  of 
said  school,  without  expense  to  the  state,  then  the  said  board  of  trustees  are 
authorized  and  empowered  to  hire,  at  a  reasonable  expense,  and  to  cause  to  be 
fitted  up  in  some  convenient  location,  easy  of  access  to  all  parts  of  the  state,  a 
building  or  buildings  which  shall  afford  the  necessary  accommodation  for  the 
exercises  of  said  school;  the  engagement  of  such  buildiug  or  buildings  shall  be 
for  five  years,  at  the  expiration  of  which  time  the  said  normal  school  shall  cease, 
unless  its  continuance  shall  be  provided  for  by  a  succeeding  legislature. 

68.  Sec.  6.  The  number  of  pupils  shall  not  exceed  two  hundred  and  forty,  or 
in  the  proportion  of  three  for  each  member  of  the  senate  and  general  assembly; 
and  each  county  shall  be  entitled  to  fill  three  times  as  many  seats  in  the  school 
as  it  has  representatives  in  the  legislature ;  the  town  superintendents,  school 
committees,  or  boards  of  education  of  each  township  or  city,  shall  be  requested 
to  forward  to  the  board  of  trustees  of  the  normal  school,  annually,  the  names  of 
*"7i9l  ^our  *Persons>  two  male  and  two  female  applicants,  for  admission  to  said 

"-*  school,  whom  the  said  superintendents  or  school  committees,  or  board  of 
education,  shall  certify  as  persons  in  good  health,  and  of  proper  moral  qualifica- 
tions as  teachers,  which  applicants  shall  have  given  to  the  said  town  superintend- 
ents, school  committees,  or  boards  of  education,  a  written  declaration,  sigued 
with  their  own  hands,  that  their  object  in  seeking  admission  to  the  school  is  to 
qualify  themselves  for  the  employment  of  common  school  teachers,  and  that  it  is 
their  intention  to  engage  in  that  employment  in  this  state,  for  at  least  two  years ; 
and  the  said  applicant  shall  be  recommended  to  the  trustees  by  the  town  super- 
intendents, school  committees,  or  board  of  education,  as  suitable  persons,  by 
their  age,  character,  talents,  and  attainments,  to  be  received  as  pupils  of  the 
normal  school. 

69.  Sec.  7.  Before  the  opening  of  each  term  of  the  normal  school,  of  which 
time  due  notice  shall  be  given,  the  board  of  trustees  shall  proceed  to  examine  such 
applicants,  and  to  give  certificates  of  admission  to  the  school  to  such  as  appear 
to  be  possessed  of  the  proper  qualifications,  to  such  number  as  each  county  may 
be  entitled  to,  and  certificates  of  admission,  numbered  in  such  way  as  the  board 
of  trustees  may  agree  upon,  which  shall  entitle  the  holder  thereof  to  occupy  seats 
which  are  not  occupied  as  hereinafter  named. 
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70.  Sec.  8.  If,  at  the  time  appointed  for  the  examination  of  said  applicants, 
there  should  not  be  as  many  applicants  as  the  county  may  be  entitled  to  have 
members  of  the  school,  who  in  the  judgment  of  the  trustees  have  the  proper  quali- 
cations  of  moral  character,  good  health,  and  talents,  then  the  trustees  shall  give 
notice  to  the  town  superintendent,  school  committees,  or  boards  of  education, 
aforesaid,  to  appoint  one  or  more  persons,  as  may  be  necessary,  in  place  of  the 
persons  rejected  by  said  trustees ;  and  in  case  of  failure  so  to  do  for  one  month 
after  such  notice,  then  the  said  trustees  may  select,  by  lot  or  otherwise,  from  the 
applicants  from  other  counties  such  as  have  the  certificates  of  admission  ;  and  if 
at  any  time  in  the  term  the  seat  of  any  pupil  shall  become  vacated  under  such 
rules  and  regulations  as  the  board  of  trustees  may  adopt,  then  an  appointment 
to  such  vacant  seat  may  be  sent  to  some  applicant  not  hitherto  accommodated. 

71.  Sec.  9.  The  board  of  trustees  shall  appoint  and  procure  the  number  of 
teachers  which  may  be  necessary  to  carry  out,  in  the  best  and  highest  sense,  the 
purposes  and  designs  of  this  act,  and  shall  furnish,  for  the  use  of  the  pupils,  the 
necessary  apparatus  and  text  books,  so  far  as  the  funds,  hereafter  to  be  named 
and  appropriated  for  the  support  of  the  school,  will  allow;  and  the  tuition  and 
all  the  privileges  of  the  normal  school  shall  be  gratuitous. 

72.  Sec.  10.  The  board  of  trustees  are  authorized  to  make  provisions  for  a 
model  public  school,  nnder  a  permanent  teacher  approved  by  them,  in  which  the 
pupils  of  the  normal  school  shall  have  opportunity  to  practise  the  modes  of  instruc- 
tion and  discipline  inculcated  in  the  normal  school. 

73.  Sec.  11.  For  the  support  of  the  normal  school,  and  to  carry  out  the  pur- 
poses and  designs  of  this  act,  in  a  manner  worthy  of  the  state  of  New  Jersey, 
there  is  appropriated  hereby  the  annual  sum  of  ten  thousand  dollars,  for  five 
successive  years,  to  be  paid  out  of  the  treasury  of  this  state,  upon  the  warrant  of 
the  governor. 

In  1859  (Pam.  327)  this  act  was  extended  five  additional  years. 

An  Act  relative  to  the  appropriation  of  moneys  for  common  school  education,  being  supple- 
mentary to  the  "Act  to  establish  public  schools."     Approved  March  18,  1858. 

74.  Sec.  1.  The  sum  of  fifty  thousand  dollars  per  annum  be,  and  the  same  is 
hereby  appropriated  from  the  income  of  the  fund,  under  the  direction  of  the  trus- 
tees, for  the  support  of  free  schools  in  New  Jersey,  to  be  apportioned  among  the 
several  counties  in  this  state,  as  directed  by  the  first  section  of  the  act  entitled 
"A  supplement  to  the  act  entitled  'An  act  to  establish  public  schools,'"  approved 
March  fourteenth,  eighteen  hundred  and  fifty-one. 

75.  Sec.  2.  From  the  revenue  of  the  state,  the  sum  of  thirty  thousand  dollars 
per  annum  shall  be  appropriated  to  be  apportioned  in  the  same  manner  among 
the  several  counties  of  this  state,  in  addition  to  the  sum  of  fifty  thousand  dollars 
from  the  annual  income  of  the  school  fund,  as  mentioned  in  the  preceding  section 
of  this  act. 

76.  Sec.  3.  The  trustees  of  the  school  fund  of  this  state  shall  have  authority 
to  divide  the  aforesaid  sum  of  eighty  thousand  dollars,  in  two  or  more  annual 
instalments,  which  shall  be  paid  by  the  state  treasurer  to  the  several  county  col- 
lectors, at  such  times  as  the  said  trustees  may  direct. 


NOTES. 

None  but  male  white  citizens,  who  are  taxable,  are  entitled  to  vote  at  district  meetings. 
1  Dutch.  177. 

When  a  tax  is  ordered  to  be  raised  by  virtue  of  Sec.  11  of  the  act  of  1851  (see  above  42) 
the  certificate  made  out  by  the  trustees  of  the  district  must  show  on  its  face,  that  notices  of 
the  time  and  place  of  the  meeting  were  signed  and  set  up  as  the  section  prescribes,  and  that 
two-thirds  of  the  inhabitants  assembled  voted  for  the  tax,  otherwise  it  cannot  be  legally 
assessed.     1  Dutch.  73. 

The  certificate  of  a  tax  being  ordered  must  state  what  notice  of  the  meeting  was  given, 
when  and  where  copies  were  put  up,  and  all  the  facts  necessary  to  show  that  the  law  has 
been  complied  with.     2  Dutch.  143.     3  Dutch.  551. 

60 


786  SECRETARY   OF   STATE. 


*743]  *SECRETARY  OF  STATE. 

Auditor,  duties  of  secretary  as,                     15  I  Clerks  of  pleas,  to  make  return  of  fines, 
accounts  against  the  state  endorsed                 &c.  6 

by,                                                          16    Fees  for  specified  services,  11 

may  examine  persons  under  oath,       17  l  Laws,  how  to  be  kept,  copies  to  be  evidence,  8 

to  advertise  for  proposals  for  fuel,      18    copy  of,  to  be  made  for  printer,  9 

to  keep  an  account  with  the  treasurer,  19    Oaths  of  office,                                         1,  2,  20 

oath  of,  20    Receipts  of  money  paid  to  treasurer,  to 

books  of,  to  be  kept  in  secretary's                be  entered  and  endorsed,  7 

office,                                                     21     Record  to  be  made  of  papers,  &c,  4 

compensation  of,                                     22    of  names  of  testators  of  wills,  10 

Bills  not  returned  by  the  governor  in  time,  12    Residence  and  office  to  be  in  Trenton,  G 

returned  with  objections,  and  passed,  13    Treasurer,  drafts  of,  to  be  countersigned,  14 

Bond  to  be  given,  and  its  form,                  1,  3  | duty  of,  in  relation  to  accounts,  23 

[See  Statutes.'] 

An  Act  relative  to  the  office  of  secretary  of  state  and  register  of  the  prerogative  court. 
Revision— Approved  April  17,  1846.     (R.  S.  808.) 

1 .  From  and  after  the  passing  of  this  act,  every  person  who  shall  be  appointed 
to  the  office  of  secretary  of  state  and  register  of  the  prerogative  court  shall,  be- 
fore he  enters  upon  the  execution  of  his  said  offices,  or  be  admitted  to  take  the 
oath  or  affirmation  hereinafter  appointed  to  be  taken,  for  the  due  and  faithful 
discharge  of  his  said  offices,  before  one  or  more  of  the  justices  of  the  supreme 
court,  enter  into  bond  to  the  state  of  New  Jersey,  with  at  least  two  good  and 
sufficient  sureties,  being  freeholders  in  the  said  state,  jointly  and  severally,  in 
the  sum  of  five  thousand  dollars,  to  be  approved  of  by  the  said  justice  or 
justices;  which  bond,  with  the  condition  thereof,  shall  be  in  the  form  herein- 
after mentioned,  and  when  so  executed,  shall  be  recorded  in  the  office  of  the 
clerk  of  the  supreme  court,  and  being  so  recorded,  shall  be  delivered  by  the  said 
clerk  to  the  treasurer  of  this  state,  to  be  by  him  kept  among  the  public  papers 
of  his  office. 

2.  When  the  said  secretary  and  register  of  the  prerogative  court  hath  given 
bond  as  aforesaid,  he  shall  take  and  subscribe  the  following  oath  or  affirmation, 
before  any  one  of  the  justices  of  the  supreme  court: 

I,  A.  B.  do  solemnly  swear  (or  affirm)  that  I  will  well  and  truly,  faithfully  and 
impartially,  execute  the  office  of  secretary  of  state  of  New  Jersey,  and  register 
of  the  prerogative  court  of  the  same,  agreeably  to  law,  according  to  the  best  of 
my  skill  and  understanding. 

Which  oath  or  affirmation,  so  as  aforesaid  subscribed,  shall,  by  the  justice  of 
the  supreme  court  administering  the  same,  be  delivered  to  the  treasurer  of  this 
state,  to  be  by  him  kept,  together  with  the  bond  aforesaid,  among  the  public 
papers  of  his  office. 

3.  The  bond  to  be  entered  into  as  aforesaid,  by  the  secretary  and  register, 
and  his  sureties,  with  the  condition  thereof,  shall  be  in  the  form  following,  that 
is  to  say : 

Know  all  men  by  these  presents,  that  we,  A.  B.,  C.  P.  and  E.  F.  of 

are  held  and  firmly  bound  unto  the  state  of  New  Jersey,  in  the  sura  of  five 
thousand  dollars,  to  be  paid  unto  the  state  of  New  Jersey,  to  the  which  pay- 
ment, well  and  truly  to  be  made  and  done,  we  bind  ourselves,  our  heirs,  exe- 
cutors  and   administrators,  jointly   and   severally,  firmly   by   these   presents. 

Sealed  with  our  seals.     Dated  the day  of in  the  year  of  our 

Lord  . . 

The  condition  of  the  above  obligation  is  such,  that  if  the  above  bounden 
A.  B.  shall  well  and  truly  execute  the  office  of  secretary  of  state  and  register  of 
the  prerogative  court  of  New  Jersey,  and,  in  all  things  touching  and  concerning 
the  said  offices,  shall  well  and  truly,  faithfully  and  impartially,  execute  and  per- 
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form  the  same,  as  well  with  respect  to  all  persons  whatsoever  concerned,  as  to 
the  said  state  of  New  Jersey,  and  at  the  expiration  of  his  said  office,  shall  deliver 
all  the  books,  *records  and  papers  remaining  in  the  said  offices,  or  ap-  r**A, 
pertaining  thereto,  to  his  successor  in  office,  then  the  above  obligation  to  *- 
be  void,  otherwise  to  remain  in  full  force  and  virtue. 

4.  The  said  secretary  of  state  and  register  of  the  prerogative  court  shall  be, 
and  he  hereby  is  directed  and  required,  with  all  convenient  speed,  legibly  and 
fairly  to  record  all  papers  which  shall  come  to  his  hands,  and  which  it  may  ap- 
pertain to  his  office  to  record,  and  also  to  file  and  deposit  such  papers  in  said 
offices,  agreeably  to  law. 

5.  The  said  secretary  of  state  and  register  of  the  prerogative  court  shall  reside 
and  keep  his  office  within  the  city  of  Trenton. 

6.  The  clerks  of  the  pleas  of  the  several  counties  of  this  state  shall,  within  ten 
days  after  each  session  or  term  of  the  said  courts,  respectively  make  out  a  dupli- 
cate abstract  from  the  minutes  of  all  fines  and  amercements  awarded,  and  the 
amount  of  all  judgments  entered  on  forfeited  recognisances,  payable  into  the 
treasury  of  the  state,  and  transmit  the  same  to  the  secretary  of  state  on  or  before 
the  first  day  of  November,  annually,  in  like  manner,  and  under  the  same  pains 
and  penalties,  as  is  directed  to  be  made  to  the  treasurer  of  the  state,  in  and  by 
the  act  entitled,  "  An  act  respecting  the  clerks  of  the  courts  of  common  pleas 
and  general  quarter  sessions;"  and  the  secretary  is  hereby  required  to  open  an 
account  of  the  same  against  the  treasurer,  in  the  public  books  in  his  office. 

7.  All  persons  paying  moneys  into  the  treasury  of  this  state,  on  auy  account 
whatsoever,  shall,  immediately  on  receiving  the  treasurer's  receipt  for  the  same, 
carry  the  said  receipt  to  the  secretary  of  this  state,  to  be  by  him  entered  in  the 
public  books  in  his  office,  in  an  account  to  be  opened  therein  against  the  trea- 
surer; and  the  said  secretary  is  hereby  required,  on  such  receipt  being  offered 
to  him  for  that  purpose,  without  fee  or  reward,  to  enter  the  same  accordingly, 
and  to  endorse  thereon  the  time  when,  and  the  book  and  page  where  the  same 
was  entered,  signing  his  name  to  the  said  endorsement;  and  no  receipt  from  the 
treasurer  shall  hereafter  be  deemed  valid  in  the  settlement  of  accounts,  or  allowed 
to  operate  against  the  state,  without  such  endorsement  thereon ;  and  that  no 
one  may  plead  ignorance  of  this  law,  the  treasurer  is  hereby  directed  to  cause  a 
fair  copy  of  the  enacting  clause  of  this  section  to  be  set  up  in  some  conspicuous 
part  of  his  office,  for  the  information  of  every  one  concerned^ 

8.  On  the  passage  of  any  bill  iuto  a  law,  or  the  adoption  of  any  joint  resolu- 
tion, the  same  shall  be  delivered  to  the  governor  or  person  administering  the 
government,  who,  in  case  he  shall  approve  such  bill  or  joint  resolution,  shall 
sign  and  deliver  the  same  to  the  secretary  of  state,*  to  be  filed  in  his  office,  in 
such  order  that  the  laws  of  each  and  every  sitting. of  the  legislature  shall  be 
kept  in  separate  bundles,  and  the  year  in  which  the  satire  shall  be  passed  shall 
be  endorsed  on  each  bundle,  and  not  delivered  to  any  person  or  persons  what- 
soever, but  safely  kept  by  the  said  secretary  in  his  office,  and  not  suffered  to  be 
taken  or  removed  therefrom,  on  any  pretence  whatsoever;  but  the  secretary  of 
state  shall  give  copies  to  such  person  or  persons  as-  shall  make  application  for 
the  same,  which  copies,  when  certified  by  said  secretary,  under  his  hand  and 
seal,  to  be  a  true  copy,  shall  be  received  in  evidence  in  any  court  of  this  state, 
and  be  as  good,  effectual,  and  available  in  law  as  if  the  original  was  then  and 
there  produced  and  proved,  for  which  service  the  secretary  of  state  shall  be 
entitled  to  receive,  from  the  person  making  application  for  the  same,  eight  cents 
per  sheet,  for  each  and  every  copy  furnished,  and  for  the  filing  eaeh  law  ten 
cents,  to  be  paid  by  the  treasurer  of  the  state. 

9.  The  secretary  of  state  shall  cause  a  true  copy  of  each  and  every  law,  so 
delivered  to  him,  to  be  made,  and  within  four  weeks  from  the  end  of  every  sit- 
ting of  the  legislature,  deliver  the  same  to  the  person  appointed  to  print  the 
laws  of  the  state ;  and  it  shall  be  the  duty  of  the  secretary  of  state  to  assist  the 
printer  who  may  be  appointed  as  aforesaid,  iu  comparing  the  proof  sheets  with 
the  original  laws,  for  which  purpose  the  said  printer  is  required  to  attend  at  the 
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office  of  the  secretary  of  state,  with  the  proof  sheets  of  all  such  laws  as  he  may 
be  appointed  to  print;  and  it  shall  also  be  the  duty  of  the  secretary  to  make 
marginal  notes  to  said  laws;  and  the  said  secretary  shall  be  entitled  to  receive, 
-,  for  copying  said  laws,  *and  assisting  in  comparing  the  proof  sheets,  for 
J  each  folio  of  said  laws  so  copied  and  compared,  counting  one  hundred 
words  to  a  folio,  the  sum  of  eight  cents,  on  a  certificate,  signed  by  the  governor 
or  person  administering  the  government,  stating  that  the  service  has  been  per- 
formed, and  the  sura  due  for  the  same. 

10.  It  shall  be  the  duty  of  the  register  of  the  prerogative  court  to  record  the 
names  of  the  testators  of  all  wills  which  he  may  receive,  in  alphabetical  order, 
and  the  year  in  which  such  wills  were  proved,  in  a  book  to  be  by  him  provided 
for  that  purpose,  and  to  file  the  said  wills  in  his  office,  the  wills  of  each  year  and 
couuty  to  be  put  by  themselves,  and  marked  with  the  year  and  county,  and  in  like 
manner  to  record  the  names  of  all  intestates,  inventories  of  whose  estates  he  may 
receive,  and  to  file  the  said  inventories  in  manner  aforesaid. 

11.  The  secretary  of  state  shall  be  entitled  to  receive,  for  the  services  herein- 
after mentioned,  the  following  fees  :  for  filing  every  bond  or  other  instrument  of 
writing  for  incorporated  bodies,  or  for  persons  in  their  private  capacity,  twelve 
cents,  to  be  paid  by  the  person  requiring  the  same  to  be  filed ;  filing  every  bond 
or  instrument  of  writing  of  a  public  nature,  twelve  cents ;  and  for  recording 
deeds  and  other  instruments  of  writing  belonging  to  the  state,  and  for  copies  of 
laws,  instruments  of  writing  or  records,  when  applied  for  by  the  governor,  attor- 
ney-general or  treasurer,  for  public  purposes,  the  same  fees  as  are  directed  by 
law  to  be  paid  by  private  persons,  to  be  paid  by  the  treasurer  upon  a  certificate 
signed  by  the  governor,  and  that  for  all  other  services  required  of  him  by  law, 
and  not  otherwise  compensated,  he  shall  receive  from  the  treasurer  of  this  state 
the  further  sum  of  two  hundred  dollars  yearly. 

Supplement.     Approved  March  19, 18-51.     (Pam.  436.) 

12.  Sec.  1.  In  case  any  bill  shall  pass  both  houses  of  the  legislature,  and  be 
presented  to  the  governor,  in  pursuance  of  the  seventh  paragraph  of  the  filth  article 
of  the  constitution  of  this  state,  and  the  same  shall  not  be  returned  to  the  house 
in  which  it  originated  within  the  time  limited  by  the  constitution,  whereby  the 
same  has  become  a  law,  in  like  manner  as  if  the  governor  had  signed  the  same, 
it  shall  be  the  duty  of  the  governor  to. endorse  thereon,  and  sign  a  certificate  of 
the  true  time  the  same  was  presented  to  him,  and  deliver  the  same  to  the  secre- 
tary of  state,  who  shall  endorse  thereon,  and  sign  a  certificate  of  the  time  it  was 
delivered  to  him,  and  file  the  same  in  his  office,  to  be  there  safely  kept,  with  the 
other  laws  of  the  same  sitting,  as  now  directed  by  law. 

13.  Sec.  2.  If  any  bill,  which  shall  have  passed  both  houses,  and  been  pre- 
sented to  the  governor,  and  returned  by  him,  with  his  objections,  to  the  house  in 
which  it  originated,  shall  nevertheless  afterwards  become  a  law,  in  the  manner 
prescribed  by  the  constitution,  it  shall  be  the  duty  of  the  presiding  officer  of  the 
house  in  which  such  bill  originated  to  deliver  the  same  to  the  secretary  of  state, 
who  shall  file  the  same ;  and  the  same  shall  be  safely  kept  in  his  office,  with  the 
other  laws  of  the  same  sitting,  as  now  directed  by  law. 

14.  Sec.  3.  All  drafts  which  shall  be  made  upon  any  corporation,  person  or 
persons,  by  the  treasurer  of  this  state,  for  moneys  due,  shall  be  countersigned  by 
the  secretary  of  state ;  and  it  shall  be  the  duty  of  the  secretary  of  state  to  keep 
an  accurate  account  of  all  and  every  such  draft  or  drafts  countersigned  by  him, 
as  secretary,  in  the  public  books  in  his  office,  in  an  account  to  be  opened  therein 
against  the  treasurer ;  and  no  draft  from  the  treasurer  shall  hereafter  be  deemed 
valid  in  the  settlement  of  accounts,  or  allowed  to  operate  against  the  state,  with- 
out being  so  countersigned. 

An  Act  to  provide  for  auditing  the  public  accounts.     Revision — Approved  April  16,  1846. 

(R.S.  811.) 

15.  Sec.  1.  The  secretary  of  state,  in  performance  of  the  duties  required  of  him 
by  the  constitution,  as  auditor  of  the  accounts  of  the  treasurer,  shall  make  and 
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enter  in  a  book  to  be  kept  for  that  purpose,  a  specification  of  the  nature  and 
amount  of  the  ordinary  sources  of  revenue,  whence  derived,  and,  from  year  to 
year,  the  amount  of  the  last  annual  proceeds  from  each  source,  and  also  from  all 
extra  sources  whatever,  *which  book  shall  be  produced  and  examined  at  r*.,  4R 
the  annual  settlement  of  the  treasurer's  accounts;  the  secretary  of  state  •- 
shall  also  audit  and  adjust  all  accounts  for  printing  and  for  binding  books  done 
by  authority  of  any  public  law  or  the  legislature,  and  all  other  accounts  and 
claims  against  the  state  which  shall  be  by  law  directed  to  be  paid  out  of  the 
treasury,  and  not  otherwise  provided  for. 

16.  Sec.  2.  All  persons  having  accounts  against  the  state,  which  by  law  are 
pa}  able  out  of  the  treasury,  unless  otherwise  provided,  shall  present  the  same  to 
the  secretary  of  state,  as  auditor,  to  be  audited,  who  shall  carefully  examine  the 
same,  and,  having  ascertained  the  true  amount  due  thereon,  shall  endorse  in  his 
own  hand,  at  the  foot  of  such  account,  the  words  "there  is  due  on  this  account 

the  sum  of  (stating  the  amount  in  words),  as  audited  and  allowed  by 

me,"  and  shall  date  and  sign  the  same  as  auditor,  and  make  a  record  of  the  name 
of  the  person  to  whom  such  account  is  due,  the  amount  allowed,  and  the  date 
when  audited,  in  a  book  to  be  by  him  kept  for  that  purpose  in  his  office,  before  he 
shall  deliver  the  said  account  to  the  person  presenting  the  same  ;  and  in  the 
annual  settlement  of  the  treasurer's  accounts,  such  accounts  only  shall  be  allowed 
as  are  so  endorsed  by  said  auditor,  unless  otherwise  provided  for  by  law. 

17.  Sec.  3.  The  said  auditor  shall  have  full  power  and  authority  to  examine 
under  oath  or  affirmation,  any  person  or  persons,  whether  party  or  witnesses,  in 
relation  to  the  truth  and  fairness  of  any  such  account  so  to  be  presented  to  him 
for  examination  and  allowance  as  aforesaid. 

18.  Sec.  4.  It  shall  be  the  duty  of  the  said  auditor,  on  or  before  the  first  day 
of  October  in  each  year,  to  advertise,  for  at  least  three  weeks  in  one  or  more  of 
the  newspapers  published  in  the  city  of  Trenton,  for  proposals  to  supply  the 
necessary  fuel  for  the  use  of  the  legislature  for  the  ensuing  year,  and  to  contract 
for  the  same  upon  the  most  advantageous  terras  that  may  be  offered,  which  pro- 
posals shall  be  filed  in  his  office,  there  to  remain  of  record  ;  and  all  accounts  for 
articles  so  contracted  for  and  furnished,  shall  be  by  him,  when  presented,  audited 
and  allowed  in  the  same  manner  as  other  accounts  against  the  state  are  herein 
before  directed  to  be  audited  and  allowed. 

19.  Sec.  5.  The  said  auditor  shall  ksep  a  regular  account  with  the  treasurer, 
in  a  suitable  book  to  be  by  him  provided,  in  which  he  shall  charge  the  treasurer 
with  all  moneys  by  him  received,  and  credit  him  with  all  accounts  paid,  after 
having  been  authenticated  according  to  law. 

20.  Sec.  6.  The  said  auditor,  before  he  enters  upon  the  duties  required  by  this 
act,  shall  take  an  oath  or  affirmation  before  one  of  the  justices  of  the  supreme 
court,  that  he  will  well,  faithfully,  and  impartially  discharge  all  the  duties  recpiired 
of  him  by  law,  and  that  he  will  not  allow  any  claim,  charge,  or  account  against 
this  state,  unless  satisfied  that  the  same  is  justly  due;  which  oath  or  affirmation 
shall  be  filed  in  the  office  of  the  treasurer,  to  be  there  preserved  among  the  public 
papers  of  his  office. 

21.  Sec.  7.  All  the  books  and  papers  belonging  to  the  auditor's  office  shall 
hereafter  be  kept  in  the  office  of  the  secretary  of  state ;  and  the  said  auditor 
shall  be  entitled  to  demand  and  receive,  from  persons  making  searches  and  ob- 
taining extracts  from  any  of  the  public  books  and  papers  in  the  auditor's  office, 
the  same  fees  as  by  law  he  is  entitled  to  receive  for  like  services  in  the  office  of 
secretary  of  state. 

22.  Sec.  8.  The  said  auditor  of  accounts  shall  be  entitled  to  receive  for  his 
services  as  such  auditor,  the  sum  of  two  hundred  dollars,  annually,  to  be  paid  by 
the  treasurer,  on  the  warrant  of  the  governor  or  person  administering  the  govern- 
ment. 

23.  Sec.  9.  Nothing  in  this  act  contained  shall  be  construed  to  authorize  the 
treasurer  to  pay  any  account,  if  he  shall  believe  the  same  to  be  contrary  to  law, 
although  the  account  may  be  audited  and  endorsed  by  the  auditor. 
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Bond  or  bill,  the  real  sum  due  on  to  be  :  Payment,  verdict  to  be  for  the  balance,         3 

the  debt.  1    if    plaintiff  overpaid,  verdict,   and 

— — judgment  how  to  be  entered,  8'  judgment   to   be   given    for   the 
Payment  to  be  pleaded  and  notice  of  set-off,  1  overplus  with  costs,  4 
if  debt  be  paid  judgment  for  defendant,  2  | 

[See  Justices'  Courts.     Practice  of  Law.     Promissory  Notes.'} 

An  Act  concerning  obligations,  and  to  enable  mutual  dealers  to  discount.    Passed  the  1st  of 
November,  1797.     (R.  S.  801.) 

For  the  previous  sections  of  this  act,  see  Obligations. 

1.  Sec.  11.  If  any  two  or  more  dealing  together,  or  havingdealt  together,  be 
indebted  to  each  other,  upon  bonds,  bills,  bargains,  contracts,  promises,  accounts, 
or  the  like,  and  one  of  them,  or  his  or  her  executors,  or  administrators,  commence 
an  action  against  the  other  or  others,  his,  her,  or  their  executors,  or  adminis- 
trators, in  any  court  of  this  state,  if  the  defendant  or  defendants  cannot  gainsay 
the  deed,  bargain,  contract,  or  assumption,  upon  which  he,  she,  or  they,  is  or  are 
sued,  it  shall  be  lawful  for  such  defendant  or  defendants  to  plead  payment  of  all 
or  any  part  of  the  debt  or  sum  demanded,  giving  notice,  in  writing,  with  the  said 
plea,  of  what  he,  she,  or  they  will  insist  upon,  at  the  trial,  for  his,  her,  or  their 
discharge,  and  to  give  auy  bond,  bill,  receipt,  account,  bargain  or  contract,  so 
given  notice  of,  in  evidence,  or  else  be  precluded  from  bringing  any  action  for 
that  which  he,  she,  or  they  might  or  ought  to  have  pleaded  and  given  in  evidence 
by  virtue  of  this  act:  And  further,  where  such  suit  shall  be  brought  on  a  bond, 
bill,  or  other  contract,  for  the  recovery  of  a  penalty,  on  the  nonpayment  of  money 
only,  or  for  a  penalty  to  secure  or  enforce  the  payment  of  money  only,  and  if  any 
bond,  bill,  or  contract,  with  such  penalty  as  aforesaid,  shall  be  given  in  evidence 
for  the  plaintiff  or  defendant  upon  such  trial,  under  the  plea  of  payment,  then 
the  sum  bona  fide,  and  in  equity  due,  and  not  the  penalty,  shall  be  deemed  and 
taken  to  be  the  debt  due. 

2.  Sec.  12.  If,  on  such  trial,  it  shall  appear,  that  the  debt  or  sum  so  demanded 
is  paid  or  satisfied,  the  jury  shall  find  for  the  defendant  or  defendants,  and  judg- 
ment shall  be  entered,  that  the  plaintiff  or  plaintiffs  take  nothing  by  his,  her,  or 
their  writ,  bill,  or  plaint;  and  unless  the  plaintiff  or  plaintiffs  prosecute  as 
executors  or  administrators,  the  defendant  or  defendants  shall  also  recover  his, 
her,  or  their  costs  of  suit  against  such  plaintiff  or  plaintiffs. 

3.  Sec.  13.  If,  on  such  trial,  it  shall  appear,  that  any  part  of  the  debt  or  sum 
demanded  has  been  paid  or  satisfied,  then  such  part  shall  operate  as  payment, 
and  so  far  extinguish  the  said  debt  or  sum,  and  in  such  case  it  shall  be  the  duty 
of  the  jury  to  set  off  or  discount  so  much  as  has  been  paid  or  satisfied,  and  to 
find  a  verdict  for  the  amount  of  the  residue  or  balance,  upon  which  the  plaintiff 
shall  have  judgment,  with  costs  of  suit,  if  costs  ought  to  be  awarded:  Provided, 
in  all  actious,  which  shall  be  brought  on  any  bond  or  obligation  for  the  payment 
of  money,  wherein  the  plaintiff  shall  recover,  judgment  shall  be  entered  for  the 
penalty  of  such  bond  or  obligation,  to  be  discharged  by  the  payment  of  the  prin- 
cipal, or  sum  found  by  the  verdict,  as  the  case  may  require,  with  interest  till 
paid,  and  costs,  where  costs  ought  to  be  awarded ;  unless  it  be  proper  that  such 
judgment  shall  stand  as  a  further  security  to  the  plaintiff,  his  executors  and 
administrators. 

4.  Sec.  14.  If,  on  such  trial,  it  shall  appear,  that  the  plaintiff  or  plaintiffs  is 
or  are  overpaid,  then  it  shall  be  the  duty  of  the  jury  to  find  a  verdict  for  the 
defendant  or  defendants  for  the  sum  so  overpaid,  for  which,  he,  she,  or  they  shall 
have  judgment  and  execution,  with  costs,  unless  the  plaintiff  or  plaintiffs  prose- 
cute as  executors  or  administrators,  in  which  case,  the  sum  so  found  by  the  jury, 
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shall  be  *deenied  a  debt  of  record,  to  be  paid  in  the  course  of  administra-  r-^ 
tion,  and  the  defendant  or  defendants,  for  recovery  thereof,  shall  have  an  L 
action  of  debt,  or  a  scire  facias,  against  the  plaintiff  or  plaintiffs,  in  the  said  action. 


NOTES. 

A  private  account  cannot  be  set  off  against  an  account  of  partners.  Coxe,  2.  1  South.  220. 
But  if  the  firm  agreed  to  deliver  merchandise,  and  credit  an  account  against  one  of  the  part- 
ners for  it,  such  agreement  and  the  private  account  may  be  proved,  in  discharge  of  the  part- 
nership account.     3  Gr.  127. 

Unliquidated  damages  cannot  be  set  off.     Coxe,  53.     1  South.  306.     1  Hal.  104. 
(.    An  assigned  judgment  cannot  be  set  off.     Penn.  751. 

«  The  defendant,  when  sued  before  a  justice  in  debt,  if  he  have  any  account  against  the 
plaintiff,  must  file  a  plea  of  set-off,  or  he  can  never  afterwards  sue  for  it.  (See  Justices' 
Courts,  16,  17.) 

On  a  scire  facias  to  show  cause  why  money  made  on  a  judgment  which  was  reversed 
should  not  be  restored,  the  defendant  cannot  set  off  the  original  debt.     6  Hal   400. 

A  set-off  not  allowed  upon  an  assessment  of  damages  on  a  sheriff's  bond.     6  Hal.  397. 

A  judgment  in  one  court  may,  on  motion,  be  set  off  against  a  judgment  in  another  court. 
3  Hal.  172. 

The  defendant  can  plead  payment  and  give  notice  of  set-off,  only  where  there  have  been 
mutual  dealings,  and  where,  if  there  is  a  balance  due  the  defendant,  he  may  have  judgment 
for  it.  In  the  case  of  a  set-off  against  the  endorser  of  a  promissory  note,  where  the  note  is 
not  payable  without  defalcation  or  discount,  or  is  endorsed  after  it  is  due,  the  general  issue 
should  be  pleaded,  and  the  account  given  in  evidence  as  an  equitable  defence.  3  Gr.  4. 
3  Harr.  222. 

In  an  action  for  work  and  labor,  specified  penal  sums,  forfeited  by  the  plaintiff's  refusal 
to  work,  may  be  set  off  against  the  plaintiff's  claim.     2  Harr.  425. 

A  note  made  or  endorsed  by  the  plaintiff,  and  obtained  by  the  defendant,  after  an  action 
has  been  commenced,  cannot  be  set  off,  in  that  action,  against  the  plaintiff's  demand. 
3  Harr.  172. 

If  plaintiff  files  an  account  running  back  more  than  six  years,  he  cannot  take  that  part 
more  than  six  years  old.  out  of  the  statute  of  limitations,  by  giving  defendant  a  credit  not 
claimed  by  him ;  nor  does  the  defendant,  by  filing  a  set-off  commencing  within  six  years, 
thereby  waive  the  statute  as  to  plaintiff's  account  more  than  six  years  old.     3  Harr.  266. 

The  claims  of  a  debtor  of  an  insolvent  corporation  do  not  come  within  the  above  statute; 
but  the  receivers  are  bound  under  the  provisions  of  the  statute,  by  virtue  of  which  they  are 
appointed,  to  allow  such  debtor  all  such  claims  as  he  held  when  the  corporation  failed, 
whether  the  debt  of  the  corporation  was  due  or  not.     3  Zab.  283. 
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clerk,  39 

Amercement,  when  and  how  to  be  made,  22 

execution  on,  23 

Attachment  by  common  pleas,  for  con- 
tempt, 24 
Bail,  how  to  be  taken,  and  sheriff  answer- 
able, 15 

bond  may  be  assigned,  16 

court  may  relieve  parties,  16 

Bond,  how  given,  and  form  of,  2 

to  be  filed,  4 

suits  and  proceedings  on,  11,  12 

how,  if  not  given,  10 

Clerk  of  C.  P.  when  to  advertise  a  new 

election,  10 

Commission,  how  obtained,  5 

how  long  he  may  act  without,  6 

date  of,  and  expiration  of  office,  7 

Coroners,  to  serve  process  until  bond 

given,  &c,  8 


Coroners,  to  act  in  case  of  death,  &c, 

of,  34,  41 

duties  of,  in  serving  writs,  4c,      8—36 

Debtors  and  criminals  to  be  kept  separate,    20 
Election,  new,  when  authorized,  10,  33 

Elisors,  appointment,  duty,  and  fees,  23 

Escape,  what  to  be  deemed  an,  25 

sheriff  liable  for,  26 

in  case  of  decree  in  chancery,  27 

oath  of  retaking  required,  28 

Execution,  amercement  on,  22,  23 

how  executed,  if  sheriff,  &c.  die,  35,  36  . 

statement  of  amount  due  on,  to  be 

filed,  40 

Governor,  when  to  order  bond  prosecuted,  11 
Habeas  corpus,  when  prisoner  to  be  re- 
manded, 30 
Jails,  sheriffs  to  have  charge  of,  13 
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Judges,  how  to  take  bond,  &c,  2 
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undersheriffs,  37,  38 

Officers,  duty  towards  prisoners,  18 
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for  acting,  till  qualified,  9 

for  refusing  to  receive  offenders,  14 

for  misusing  prisoners,  21 

Prisoners,  sheriff  to  receive  from  officers,   14 
how  to  be  treated,  18-20 
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Qualifications  of  persons  to  be  elected, 
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[For  duties  of  sheriffs  in  criminal  cases,  see  Quarter  Sessions.] 

An  Act  concerning  sheriffs.     Revision — Approved  April  1G,  184G.     (R.  S.  833.) 

1.  No  person  shall  be  sheriff  of  aDy  county  in  this  state,  unless  he  shall  have 
been  an  inhabitant  and  freeholder  in  such  county  for  at  least  three  years  next 
preceding  his  election.     (See  Offices,  28.) 

2.  The  judges  of  the  courts  of  common  pleas,  in  the  several  counties  of  this 
state,  shall  meet  at  the  office  of  the  clerk  of  the  said  court,  in  their  respective 
counties,  on  the  first  Tuesday  after  the  close  of  the  annual  or  other  election  of 
the  sheriff  in  the  same  county,  on  the  penalty  of  eight  dollars  for  each  defaulter, 
to  be  sued  for  and  recovered  by  the  collector  of  the  said  county,  and  applied  to 
the  use  of  the  same  ;  at  which  time  and  place,  the  sheriff  elect  is  hereby  required 
and  enjoined  to  attend,  with  the  certificate  of  his  election,  and  not  less  than  five 
sufficient  sureties,  being  freeholders  and  residents  in  the  same  county,  to  be 
approved  of  by  the  judges  then  met,  or  the  major  part  of  them,  and  then  and 
there,  before  the  said  judges,  with  such  approved  sureties,  shall  enter  into  bond 
for  the  faithful  execution  of  his  office,  in  the  sum  of  twenty  thousand  dollars; 
which  bond  shall  be  in  the  form  following,  to  wit: 

Know  all  men  by  these  presents,  that  we,  A.  B.,  C.  D.,  E.  F.,  G.  H.,  I.  K., 

and  L.  M.,  all  of  the  county  of are  held  and  firmly  bound  to  the  state  of 

New  Jersey,  in  the  sum  of  twenty  thousand  dollars,  to  be  paid  to  the  said  state; 
for  which  payment  well  and  truly  to  be  made,  we  bind  ourselves,  our  heirs, 
executors,  and  administrators,  jointly  and  severally,  firmly  by  these  presents. 

Sealed  with  our  seals.     Dated  this day  of in  the  year  of  our 

Lord . 

The  condition  of  the  above  obligation  is  such,  that  if  the  above  bounden  A.  B. 

shall  well  and  truly  execute  the  office  of  sheriff  of  the  county  of and  in 

all  things  touching  his  said  office  shall  well  and  truly,  justly  and  faithfully,  per- 
form and  execute  the  same,  as  well  with  respect  to  all  persons  concerned  as  to 
the  state  aforesaid,  then  this  obligation  to  be  void,  or  else  to  be  and  remain  in 
full  force  and  virtue. 

Signed,  sealed  and  delivered  in  the 
presence  of,  and  approved  by  us, 

A.  B.         } 

C.  D.  v  Judges  of  the  pleas  in  and  for  the  county  of . 

E.  F.  &c.  ) 

To  the  execution  of  which  bond,  the  said  judges,  then  present,  shall  be  sub- 
scribing witnesses. 

3.  The  said  sheriff,  after  having  entered  into  bond  as  aforesaid,  shall  take  and 
subscribe,  before  the  said  judges,  an  oath  or  affirmation  in  the  words  following, 
to  wit: 

I  do  solemnly  swear  (or  affirm),  that  I  will  well  and  truly  serve  the  state  of 

New  Jersey  in  the  office  of  sheriff  of ;  that  I  will  in  no  case  knowingly 

use  or  exercise  the  office  of  sheriff  illegally,  corruptly  or  unjustly;  that  I  will 
neither  directly  or  indirectly,  by  any  means  or  device,  or  under  any  color  or  pre- 
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tence  *whatsoever,  accept,  receive,  take,  use,  or  enjoy,  or  consent  to  the  r*7c0 
accepting,  receiving,  taking,  using,  or  enjoying,  any  fee  or  reward  of  or  L 
from  any  person  or  persons  whomsoever,  for  summoning,  empannelling  or  return- 
ing any  inquest,  jury,  or  tales,  other  than  such  fees  or  rewards  as  are  or  shall  he 
allowed  by  law;  that  I  will  not,  directly  or  indirectly,  exact,  demand,  or  receive 
any  manner  of  fee  or  reward  from  any  person  or  persons,  for  serving,  executing, 
or  returning  any  writ,  precept,  process,  or  execution,  or  for  performing  any  other 
service,  act,  or  duty  in  my  said  office,  other  than  such  fees  or  reward  as  are  or 
shall  be  allowed  for  the  same  by  law;  that  I  will  not  neglect,  refuse,  or  delay  to 
serve  and  return  any  writ,  precept,  or  execution,  to  me  directed  and  delivered, 
and  to  make  sale  of  property  by  me  levied  upon  and  seized  by  virtue  of  any  writ 
or  execution,  for  any  gift,  promise,  reward,  or  favor;  that  I  will  do  no  wrong  to 
any  person,  for  any  gift,  reward,  or  promise,  nor  for  favor  or  hatred;  that  I  will 
do  right  to  all  persons  in  all  things  belonging  to  my  office;  that  I  will  truly, 
faithfully,  and  impartially,  and  with  all  couvenient  speed,  summon,  empannel, 
and  return,  or  cause  to  be  summoned,  empannelled,  and  returned,  good  and  lawful 
men  for  jurors,  able  and  sufficient,  and  not  suspected  or  procured,  as  is  or  shall 
be  directed  by  law;  that  I  will,  to  the  utmost  of  my  power,  duly,  faithfully,  and 
with  all  convenient  speed,  execute,  or  cause  to  be  executed,  all  writs,  process, 
precepts,  and  executions  to  me  directed,  and  which  shall  come  to  my  hands,  and 
will  faithfully  and  truly  return  the  same,  according  to  the  best  of  my  skill  and 
understanding;  and  that  I  will  truly  and  honestly,  without  fraud  or  deceit,  do, 
execute  and  perform  all  services,  acts,  and  duties  of  my  said  office,  according  to 
the  best  of  my  judgment,  skill,  and  power. 

4.  The  above  oath  or  affirmation,  in  writing,  subscribed  as  aforesaid,  and 
attested  by  the  said  judges,  or  a  major  part  of  them,  and  the  bond  so  as  aforesaid 
executed  by  the  said  sheriff  and  his  sureties,  and  approved  of  in  the  manner 
before  prescribed,  shall  be  filed  and  securely  kept  in  the  office  of  the  clerk  of  the 
court  of  common  pleas,  in  and  for  the  same  county. 

5.  The  said  judges,  after  having  taken  the  bond  and  administered  the  oath  or 
affirmation  of  office  as  aforesaid,  shall  deliver  to  the  said  sheriff  a  certificate 
thereof,  under  their  hands  and  seals,  directed  to  the  governor  of  the  state,  in  the 
form  following: 

This  day  personally  appeared  before  us  the  subscribers,  judges  of  the  court  of 

common  pleas  in  and  for  the  county  of A.  B.  and  executed  a  bond  to  the 

state  of  New  Jersey,  with  sufficient  sureties,  by  us  approved,  for  the  faithful  exe- 
cution of  the  office  of  sheriff  of  the  said  county  of and  subscribed  the  oath 

of  office  in  due  form  of  law.     Given  under  our  hands  and  seals,  the day 

of in  the  year  of  our  Lord . 

Which  certificate  shall  be  annexed  to  the  certificate  of  election  aforesaid,  and 
by  the  said  judges  delivered  to  the  sheriff,  to  be  by  him  transmitted  to  the 
governor,  in  order  to  be  commissioned;  and  the  said  judges,  then  present,  shall, 
for  their  services  aforesaid,  be  severally  entitled  to  the  sum  of  one  dollar  and 
fifty  cents,  which  the  collector  of  the  county  is  hereby  authorized  and  required  to 
pay  out  of  any  public  moneys  he  may  have  in  his  hands. 

6.  Every  sheriff  shall,  on  the  receipt  of  such  certificate  of  his  having  given 
bond  aud  taken  the  oath  of  office  as  aforesaid,  be  and  he  is  hereby  authorized  to 
act  in  and  execute  his  office  of  sheriff,  before  receiving  his  commission,  for  the 
space  of  one  month,  and  no  longer,  as  fully  to  all  intents  and  purposes,  as  he  will 
be  after  he  has  received  his  commission. 

7.  The  commission  of  every  sheriff  and  coroner,  elected  at  any  annual  election, 
shall  bear  date  and  take  effect  on  the  Wednesday  after  the  first  Tuesday  succeed- 
ing such  annual  election,  and  his  term  of  office  shall  expire  on  the  first  Tuesday 
after  the  next  succeeding  annual  election. 

8.  Until  the  sheriff  elect  shall  enter  into  bond  and  take  the  oath  of  office  as 
aforesaid,  the  coroner  or  coroners  last  elected  shall  serve  and  execute  all  writs 
and  process  directed  to  the  said  sheriff. 

9.  If  any  sheriff  elect  shall  presume  to  execute  the  office  of  sheriff  before  he 
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shall  have  given  bond  and  taken  the  oath  of  office,  agreeably  to  the  directions  of 
♦  7^1 1  *this  act,  then  all  such  his  acts  and  proceedings,  done  under  color  of  office, 
J  shall  be  absolutely  void,  and  he  shall,  for  such  offence,  be  liable  to  be 
indicted  for  a  misdemeanor,  and  on  conviction,  fined  in  any  sura  not  exceeding 
two  thousand  dollars. 

10.  If  any  sheriff  elect  shall  neglect,  refuse,  or  be  unable  to  give  bond  with 
sureties  as  aforesaid,  or  shall  neglect  or  refuse  to  take  the  oath  of  office,  agree- 
ably to  the  directions  of  this  act,  at  the  time  herein  limited,  the  said  judges  shall 
certify  the  same  to  the  clerk  of  the  court  of  common  pleas,  who  is  hereby  author- 
ized and  required  to  advertise  a  new  election  for  sheriff,  in  the  manner  prescribed 
by  law. 

11.  It  shall  and  may  be  lawful  for  the  governor,  or  person  administering  the 
government,  upon  application  made  in  writing  by  any  person,  his  legal  represen- 
tative or  attorney,  who  may  be  aggrieved,  or  suppose  himself  to  be  aggrieved, 
by  the  neglect,  default,  malpractice,  or  misconduct  of  any  sheriff  in  his  office,  to 
order  a  prosecution  to  be  commenced  upon  the  bond  given  or  to  be  given  by 
such  sheriff  and  his  sureties,  and  to  be  carried  into  effect  at  the  costs  and  charges 
of  the  applicant. 

12.  All  suits  upon  bonds  given  by  sheriffs  and  their  sureties,  in  manner  afore- 
said, shall  be  instituted  in  the  supreme  court,  and  not  elsewhere  ;  and  when  judg- 
ment shall  be  obtained  upon  any  such  bond,  the  said  court  shall  direct  so  much 
money  to  be  levied  on  such  judgment,  as  shall  be  sufficient  to  satisfy  the  party 
aggrieved  for  his  debt  or  damages,  with  costs,  to  be  paid  to  the  said  party  ;  and 
if,  after  judgment  obtained  upon  such  bond,  any  other  party  aggrieved,  by  the 
neglect,  default,  malpractice  or  misconduct  of  such  sheriff  in  his  office,  shall  apply 
to  the  supreme  court  for  relief,  the  said  court  shall  direct  such  further  sum  to  be 
levied  thereon,  as  shall  be  sufficient  to  satisfy  such  party  for  his  debt  or  damages, 
with  costs,  and  so  on,  as  often  as  application  shall  be  made  by  parties  aggrieved  : 
Provided,  that  the  sureties  in  any  sheriff's  bond  shall  not  be  charged,  by  virtue 
of  this  act,  beyond  the  sum  contained  in  such  bond. 

13.  The  sheriff  of  each  county  in  this  state  shall  have  the  custody,  rule,  keep- 
ing, and  charge  of  the  jail  or  jails  within  such  county,  and  of  all  prisoners  in 
such  jail  or  jails  ;  and  shall  be  responsible  for  the  conduct  of  any  keeper  whom 
he  shall  appoint  for  the  same.  (See  act  of  1857,  Pam.  40,  as  to  Jails  in  the 
counties  of  Hudson  and  Essex.) 

14.  It  shall  be  the  duty  of  sheriffs  and  jailers  to  receive  from  constables  and 
other  officers,  all  persons  who  shall  be  apprehended  by  such  constables  or  officers 
for  offences  against  this  state  ;  and  if  any  sheriff  or  jailer  refuse  to  receive  any 
such  offenders,  he  shall  be  adjudged  to  be  guilty  of  a  misdemeanor,  and  on  con- 
viction, shall  be  fined  at  the  discretion  of  the  court. 

15.  Every  sheriff,  undersheriff,  coroner,  jailer  and  other  officer,  shall  let  out  of 
prison  all  persons  who  are  or  shall  be  arrested  by  them,  or  any  of  them,  or  be  in 
their  or  any  of  their  custody,  by  virtue  of  any  writ,  process  or  warrant,  in  any 
personal  action,  or  by  reason  of  any  indictment  for  trespass,  upon  reasonable 
sureties  of  competent  persons,  having  sufficient  within  the  counties  where  such 
persons  shall  be  so  let  to  bail,  to  appear  at  such  day  and  place  as  the  said  writ, 
process,  or  warrant  shall  require,  except  such  person  or  persons  as  are  or  shall 
be  in  custody  or  prison  by  condemnation,  execution,  surety  of  the  peace,  or 
special  command  of  any  court  of  justice  ;  and  that  no  sheriff,  nor  any  of  the 
officers  or  ministers  aforesaid,  shall  take  or  make,  or  cause  to  be  taken  or  made, 
any  obligation  for  any  cause  aforesaid,  or  by  color  of  his  or  their  office,  of  any 
person,  or  by  any  person  who  shall  be  in  his  or  their  custody  or  prison  by  course 
of  law,  but  only  to  themselves  respectively,  and  by  the  name  of  their  office,  and 
upon  condition  written,  that  the  said  prisoner  shall  appear  at  the  day  and  place 
mentioned  and  contained  in  the  said  writ,  process  or  warrant ;  and  if  any  sheriff 
or  other  officer,  or  minister  aforesaid,  return  upon  any  person,  that  he  hath  taken 
the  body,  or  that  such  person  hath  surrendered  himself  or  herself,  such  sheriff  or 
other  officer  or  minister  shall  be  chargeable  to  have  the  body  of  such  person  at 
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the  day  of  the  return  of  the  said  writ,  process,  or  warrant,  in  such  form  as  he  or 
they  were  before  the  making  of  this  act. 

16.  If  any  person  or  persons  have  been  or  shall  be  arrested  by  any  writ,  bill, 
or  *process,  issuing  out  of  any  court  of  record,  at  the  suit  of  any  person  r*>rro 
or  persons,  and  the  sheriff  or  other  officer  hath  taken  or  shall  take  bail  L 
from  such  person  or  persons  against  whom  such  writ,  bill,  or  process  was  or  shall 
be  taken  out,  the  sheriff  or  other  officer,  at  the  request  and  costs  of  the  plaintiff 
in  such  action  or  suit,  or  his  lawful  attorney,  shall  assign  to  the  plaintiff  in  such 
action  the  bail  bond  or  other  security  taken  from  such  bail,  by  endorsing  the 
same,  and  attesting  it  under  his  hand  and  seal,  in  the  presence  of  two  or  more 
witnesses;  and  if  the  said  bail  bond,  or  assignment,  or  other  security  taken  for 
bail,  be  forfeited,  the  plaintiff  in  such  action,  after  such  assignment  made,  may 
bring  an  action  or  suit  thereupon  in  his  own  name  ;  and  the  court  in  which  the 
action  is  brought  may,  by  rule  or  rules  of  the  same  court,  give  such  relief  to  the 
plaintiff  and  defendant  in  the  original  action,  and  to  the  bail  upon  the  said  bond, 
or  other  security  taken  from  such  bail,  as  is  agreeable  to  justice  and  reason  ;  and 
that  such  rule  or  rules  shall  have  the  nature  and  effect  of  a  defeasance  of  such 
bail  bond  or  other  security  for  bail. 

17.  Sheriffs  and  other  officers,  whose  duty  it  is  or  shall  be  to  make  return  of 
any  writ  or  process,  shall  put  their  own  names  to  the  return  of  such  writ  or  pro- 
cess, so  that  the  court  may  know  of  whom  they  received  such  return  ;  and  any 
sheriff  or  other  officer,  who  shall  not  sign  such  return,  shall  be  amerced,  and  also 
answer  damages  to  the  party. 

18.  No  sheriff,  undersheriff,  coroner,  or  other  officer  or  minister,  shall  convey 
or  carry,  or  cause  to  be  conveyed  or  carried,  any  person  or  persons  by  him  or 
them  arrested,  or  being  in  his  or  their  custody,  by  virtue  or  color  of  any  writ, 
process,  or  warrant,  to  any  tavern,  ale-house,  or  other  public  victualling  or 
drinking-house,  without  the  free  and  voluntary  consent  of  the  person  or  persons 
so  arrested  or  in  custody ;  nor  charge  any  such  person  or  persons  with  any  sum 
of  money  for  wine,  brandy,  rum,  gin,  spirits,  ale,  cider,  beer,  victuals,  or  any  other 
liquor  or  things  whatsoever,  except  what  he,  she,  or  they  shall  call  for,  of  his, 
her,  or  their  own  free  accord ;  nor  shall  cause  or  procure  him,  her,  or  them  to 
call  or  pay  for  any  such  liquor,  victuals,  or  things,  except  what  he,  she,  or  they 
shall  particularly  and  freely  ask  for ;  nor  shall  demand,  take,  or  receive,  or  cause 
to  be  demanded,  taken,  or  received,  directly  or  indirectly,  any  other  or  greater 
sum  or  sums  of  money  than  is  or  shall  be  by  law  allowed  to  be  taken  or  demanded 
for  such  arrest,  taking,  detaining,  or  waiting,  until  the  person  or  persons,  so 
arrested  or  in  custody,  shall  have  given  an  appearance  or  bail,  as  the  case  may 
require,  or  agreed  with  the  person  or  persons  at  whose  suit  or  prosecution,  he, 
she,  or  they  shall  be  taken  or  arrested,  or  until  he,  she,  or  they  shall  be  sent  to 
the  proper  jail  of  the  county,  or  place  where  such  arrest  or  taking  shall  be  ;  nor 
shall  exact  or  take  any  reward,  gratuity,  or  money  for  keeping  the  person  or 
persons  so  arrested  or  in  custody  out  of  jail  or  prison  ;  nor  shall  take  or  receive 
any  other  or  greater  sura  or  sums  for  one  or  more  night's  lodging  or  day's  diet, 
or  other  expenses,  than  what  is  or  shall  be  allowed  by  law. 

19.  Every  sheriff,  undersheriff,  jailer,  keeper  of  any  prison  or  jail,  or  other 
person  or  persons  whomsoever,  to  whose  custody  or  keeping  any  person  or  per- 
sons so  arrested  or  taken  shall  be  committed  by  virtue  of  any  writ  or  process, 
or  on  any  pretence  whatsoever,  shall  permit  and  suffer  him,  her  or  them  so 
arrested  or  taken,  at  his,  her  or  their  will  and  pleasure,  to  send  for  and  have  any 
victuals  or  necessary  drink  or  food  from  what  place  and  whom  they  please,  and 
also  to  have  and  use  such  bedding,  linen  and  other  things,  as  he,  she  or  they 
shall  think  fit,  without  purloining  or  detaining  the  same,  or  any  part  thereof, 
or  enforcing  or  requiring  him,  her  or  them  to  pay  for  the  having  or  using 
thereof,  or  putting  any  manner  of  restraint  or  difficulty  upon  him,  her  or  them 
in  using  thereof  or  relating  thereto. 

20.  It  shall  not  be  lawful  for  any  sheriff,  jailer  or  keeper  of  any  jail  to  con- 
fine or  keep  debtors  and  criminals  together  in  the  same  room  or  chamber ;  but 
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they  shall  be  confined  and  kept  separate  and  apart  from  each  other  in  distinct 
rooms. 

21.  If  any  sheriff,  undersheriff,  coroner,  jailer  or  other  officer  or  minister 
aforesaid,  shall  offend  against  the  three  clauses  or  sections  immediately  prece- 
^-ro-i  ding,  *or  any  of  them,  or  any  part  thereof,  every  such  offender  shall, 

-■  besides  being  punished  on  conviction  for  a  misdemeanor,  forfeit  and  pay 
double  damages  to  the  party  aggrieved,  to  be  recovered,  with  costs,  by  action  of 
debt,  in  any  court  having  cognizance  thereof. 

22.  If  any  sheriff  or  coroner  shall  neglect  or  refuse  to  execute  any  writ  of 
execution  to  him  directed,  and  which  hath  or  shall  come  to  his  hands,  or,  where 
the  execution  shall  be  by  fieri  facias,  shall  neglect  to  file  a  just  and  true  inventory 
of  the  goods  and  chattels,  lands  and  tenements,  so  taken  in  execution,  unless 
such  sheriff  or  coroner  return  that  he  hath  levied  to  the  value  of  the  debt  or 
damages  and  costs,  or  shall  voluntarily  or  negligently  omit,  for  the  space  of  two 
months,  rendering  to  the  plaintiff  or  plaintiffs,  his,  her  or  their  representative  or 
attorney,  the  money  which  he  shall  have  received  from  the  sale  of  the  estate, 
real  and  personal,  of  the  defendant  or  otherwise,  he  shall  be  amerced  in  the 
value  of  the  debt  or  damages  and  costs,  to  and  for  the  use  of  the  said  plaintiff 
or  plaintiffs:  Provided,  that  ten  days'  notice  in  writing  shall  be  given  to  such 
sheriff  or  coroner  by  the  plaintiff  or  plaintiffs,  his,  her  or  their  representative  or 
attorney,  before  any  motion  shall  be  made  for  such  amercement;  which  said 
amercement,  so  as  aforesaid  ordered  by  the  court,  shall  have  the  force  and  effect 
of  a  judgment;  whereupou  execution,  in  the  name  and  for  the  use  of  such  plain- 
tiff or  plaintiffs,  or  his,  her  or  their  representative,  may  instantly,  on  motion  in 
open  court,  and  without  any  further  proceedings,  be  awarded  and  issued  against 
the  goods  and  chattels,  lands  and  tenements  of  such  sheriff  or  coroner  so  amerced 
as  aforesaid :  Provided,  that  nothing  in  this  act  contained  shall  prevent  the 
party  injured  from  proceeding,  at  his  election,  against  such  sheriff  or  coroner  by 
attachment  according  to  law. 

23.  When  an  amercement,  as  aforesaid,  has  been  obtained  against  any  sheriff 
or  coroner,  it  shall  be  lawful  for  the  court,  at  the  request  of  the  plaintiff  or 
plaintiffs,  his,  her  or  their  attorney  or  legal  representative,  to  appoint  one  or 
more  elisor  or  elisors,  to  whom  the  execution  upon  such  amercement  shall  be 
directed,  and  who,  on  accepting  such  appointment  and  receiving  such  execution, 
shall  have  as  full  power  and  authority  to  levy  upon,  seize  and  sell  the  estate, 
real  and  personal,  of  such  sheriff  or  coroner,  and  make  deed  or  deeds  for  the 
same,  and  in  all  things  to  execute  the  said  writ  of  execution,  as  any  sheriff  might 
or  could  have  by  law,  in  cases  of  execution  to  him  directed,  and  shall  be  entitled 
and  liable  to  the  like  fees  and  penalties. 

24.  The  court  of  common  pleas,  in  and  for  the  respective  counties  of  this  state, 
shall  have  the  like  power  in  cases  of  contempt  and  disobedience  as  aforesaid,  to 
award  attachments,  and  proceed  thereupon  against  the  sheriff  or  coroner  of  such 
county  where  the  said  court  is  held,  as  the  supreme  court  now  hath  or  hereafter 
shall  have. 

25.  All  prisoners,  either  upon  contempt  or  mesne  process,  or  in  execution, 
who  are  or  shall  be  committed  to  any  prison,  shall  be  actually  detained  within 
such  prison  until  they  shall  be  from  thence  discharged  by  due  course  of  law ; 
and  if  at  any  time  the  keeper  of  any  prison  shall  permit  or  suffer  any  prisoner 
committed  to  his  custody,  either  upon  contempt,  or  mesne  process,  or  in  execu- 
tion, to  go  or  be  at  large  out  of  prison,  except  by  virtue  of  some  writ  of  habeas 
corpus  or  rule  of  court  (which  rule  of  court  shall  be  granted  only  on  motion 
made  or  petition  read  in  open  court),  and  except,  also,  when  otherwise  provided 
by  law,  every  such  going  or  being  out  of  the  said  prison  shall  be  adjudged  and 
deemed,  and  is  hereby  declared  to  be  an  escape. 

26.  Every  person  who,  by  virtue  of  any  writ  of  execution  against  his  body, 
for  any  debt  recovered  or  acknowledged,  or  damages  assessed,  awarded  or  ad- 
judged in  any  court  of  record,  hath  been  or  hereafter  shall  be  taken  or  arrested 
by  any  sheriff  or  other  officer,  to  whom  any  such  writ  hath  been  or  shall  be 
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directed,  and  every  person  who  hath  been  or  shall  be  committed  to  the  custody 
of  any  sheriff  or  other  officer,  in  execution  for  any  such  debt  or  damages,  shall 
be  safely  kept  in  prison  in  close  and  secure  custody,  without  bail  or  mainprise, 
except  when  otherwise  provided  by  law,  until  he  shall  satisfy  and  pay  such  debt 
or  damages;  and  if  any  such  sheriff  or  other  officer  shall  permit  or  suffer  any 
such  person  so  taken,  arrested  or  committed,  *or  hereafter  to  be  taken, 
arrested  or  committed,  to  go  out  of  prison  or  be  at  large,  by  bail,  main- 
prise or  otherwise,  without  the  assent  and  agreement  of  the  plaintiff,  such  sheriff 
or  other  officer  shall  thereby  become  answerable  to  the  plaintiff  for  the  debt  or 
damages  for  which  such  person  was  or  shall  be  taken,  arrested  or  committed; 
and  the  plaintiff  may  recover  the  same,  with  costs,  by  action  of  debt  against  such 
sheriff  or  other  officer. 

27.  If  any  person  is  or  shall  be  in  custody  of  any  sheriff  or  other  officer,  for 
not  performing  any  decree  of  the  court  of  chancery,  whereby  money  is  ordered 
or  decreed  to  be  paid,  aud  shall  escape  from  the  said  sheriff  or  other  officer,  then, 
and  in  every  such  case,  the  person  or  persons,  his,  her,  or  their  executors  or 
administrators,  to  whom  the  money  was  to  be  paid  by  the  said  order  or  decree, 
shall  have  the  same  remedy  against  the  said  sheriff  or  other  officer  as  if  such 
person  so  escaping  had  been  in  custody  upon  an  execution  at  law,  and  shall 
recover  the  money  ordered  or  decreed  to  be  paid  to  him,  her  or  them,  in  and  by 
such  order  or  decree  against  such  sheriff  or  other  officer,  with  costs,  in  any  action 
of  debt  or  upon  the  case,  to  be  brought  against  such  sheriff  or  other  officer  in 
any  court  of  record  of  this  state. 

28.  No  retaking  on  fresh  pursuit  shall  be  given  in  evidence  on  the  trial  of  any 
issue  in  any  action  of  escape,  against  any  sheriff,  or  keeper  of  any  prison,  unless 
the  same  be  specially  pleaded ;  nor  shall  any  special  plea  be  taken,  received  or 
allowed,  unless  oath  or  affirmation  be  first  made  in  writing  by  such  sheriff,  or 
keeper  of  such  prison,  against  whom  such  action  shall  be  brought,  and  filed  with 
such  plea,  that  the  prisoner,  for  whose  escape  such  action  is  brought,  did,  with- 
out his  consent,  privity  or  knowledge,  make  such  escape ;  and  if  such  affidavit 
shall  at  any  time  afterwards  appear  to  be  false,  such  sheriff  or  keeper  of  such 
prison  shall,  on  conviction  thereof,  be  adjudged  to  be  guilty  of  a  misdemeanor, 
and  be  punished  by  fine  not  exceeding  fifteen  hundred  dollars. 

29.  When  the  sheriff,  or  any  of  his  deputies,  find  that  resistance  will  be  made 
against  any  process  of  execution,  the  sheriff,  laying  aside  all  other  business,  and 
taking  with  him  the  power  of  the  county,  shall  forthwith  go  in  his  proper  per- 
son aud  execute  the  same;  and  if  he  find  resistance,  he  shall  certify  to  the  court 
the  names  of  the  persons  making  such  resistance,  their  aiders,  assistants,  favorers 
and  procurers,  so  that  they  may  be  proceeded  against  according  to  law. 

30.  If  any  person  hath  been,  or  shall  be  condemned  in  any  court  of  record  of 
this  state,  and  hath  been,  or  shall  be,  by  virtue  of  such  condemnation,  committed 
to  prison,  there  to  remain  until  he  .or  she  make  satisfaction  to  the  party  to  whom 
he  or  she  is  or  shall  be  condemned,  and  any  writ  or  writs  shall  be  granted,  com- 
manding the  sheriff  or  keeper  of  the  prison  where  such  prisoner  is  held,  to  have 
the  body  of  such  prisoner,  with  the  cause  of  his  or  her  imprisonment,  in  the  court 
of  chancery  or  supreme  court,  or  before  the  chancellor  or  any  judge  or  justice  of 
the  supreme  court,  and  it  be  returned  upon  the  said  writ  or  writs,  that  the  said 
prisoner  is  condemned  by  judgment  given  against  him  or  her,  then,  and  in  every 
such  case,  such  prisoner  shall  be  immediately  remanded,  and  remain  in  prison 
according  to  law,  until  satisfaction  be  made  for  the  sum  adjudged. 

31.  Every  sheriff  shall,  at  the  expiration  of  his  office,  turn  over,  in  writing 
under  his  hand  and  seal,  all  writs  unexecuted  to  the  succeeding  sheriff,  who  shall 
execute  and  return  the  same. 

32.  No  person  shall  exercise  the  office  of  a  justice  of  the  peace  during  the 
time  that  he  holds  and  exercises  the  office  of  a  sheriff;  and  that  by  acceptance 
of  the  latter  office,  his  commission  for  the  former  shall  be  null  and  void. 

33.  Where  any  sheriff,  before  the  expiration  of  his  term  of  office,  shall  die  or 
remove  out  of  the  jurisdiction  of  the  state,  or  otherwise  become  disabled  by  law 
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to  execute  the  office,  it  shall  and  may  be  lawful  for  any  one  or  more  of  the  judges 
of  the  court  of  common  pleas  of  the  county  residing  in  the  neighborhood  of  the 
said  sheriff,  and  he  or  they  are  hereby  enjoined  and  required,  where  any  such 
death,  removal  or  other  disability  shall  happen,  as  soon  as  may  be  after  infor- 
mation or  knowledge  of  the  happening  of  the  same,  to  certify  such  death,  removal 
or  other  disability  to  the  clerk  of  the  court  of  common  pleas,  who  is  hereby 
*Hrr-\  authorized  and  *required  to  advertise  a  new  election  for  sheriff,  in  the 
d-'  manner  prescribed  by  law;  and  the  sheriff  elected  at  such  special  election 
shall  serve  for  the  unexpired  term,  only,  of  the  sheriff  in  whose  stead  he  is 
elected. 

34.  Where  any  sheriff,  before  the  expiration  of  his  terra  of  office,  shall  die  or 
remove  out  of  the  jurisdiction  of  the  state,  or  otherwise  become  disabled  by  law 
to  execute  the  office,  the  coroners  of  the  county,  or  either  of  them,  shall  serve 
and  execute  all  writs  and  process  until  another  sheriff  be  elected  and  qualified  to 
act;  and  the  coroners  or  coroner  executing  such  writs  and  process  shall  be  an- 
swerable for  the  due  execution  of  the  same  during  such  interval,  in  like  manner 
as  the  sheriff  would  have  been.     (See  41.) 

35.  Where  any  sheriff  or  coroner,  or  other  person,  to  whom  any  writ  of  execu- 
tion by  fieri  facias  hath  heretofore  been  directed,  or  shall  hereafter  be  directed, 
hath  levied  or  shall  levy  the  same  execution  on  the  goods  and  chattels,  or  on  the 
lands  and  tenements  of  the  party  named  therein,  and  such  sheriff,  coroner  or 
other  person,  hath  died  or  shall  die,  or  hath  or  shall  become  disabled  by  law  to 
discharge  the  duties  of  their  respective  office  or  appointment,  or  hath  removed 
or  shall  remove  himself  or  themselves  out  of  the  jurisdiction  of  the  state,  and  con- 
tinue to  reside  thereout,  without  discharging  the  duties  of  their  respective  office 
or  appointment,  by  a  sale  of  the  property  or  estate  so  levied  on,  then,  or  in 
either  of  the  said  cases,  it  shall  and  may  be  lawful  for  the  court,  in  which  judg- 
ment is  or  shall  be  had,  to  award  a  special  scire  facias  against  the  party  named 
in  such  execution,  or  the  lawful  representative  of  such  party,  according  to  the 
circumstances  of  the  case,  to  show  cause  why  the  property  or  estate  so  levied  on 
should  not  be  sold,  or  such  part  thereof  as  may  be  sufficient  to  satisfy  the  whole 
or  the  residue  of  the  moneys  contained  in  the  said  execution  ;  and  if  the  said 
scire  facias  be  returned  served,  or  if  no  service  thereof  can  be  made,  be  published 
as  prescribed  by  law,  and  the  said  party  shall  not  appear  at  the  term  to  which 
such  scire  facias  shall  be  returned,  and  plead  or  show  sufficient  matter  to  the  con- 
trary, the  said  court  shall  thereupon  award  a  writ,  to  be  directed  to  the  sheriff  or 
coroner,  for  the  time  being,  of  the  county  where  the  levy  was  made,  commanding 
the  said  sheriff  or  coroner  to  sell  the  property  or  estate  so  levied  on,  or  so  much 
thereof  as  may  be  sufficient  to  satisfy  the  whole  or  the  residue  of  the  moneys  due 
on  said  execution;  which  sale  the  said  sheriff  or  coroner  is  hereby  authorized 
and  required  to  make,  in  as  full  and  ample  manner,  to  all  intents  and  purposes, 
as  if  the  said  execution  had  been  originally  directed  to  such  sheriff  or  coroner, 
and  shall  be  entitled  to  the  same  fees  for  services  done,  and  liable  to  all  the 
penalties  and  consequences  of  law  for  neglect  of  duty,  as  if  the  said  execution 
had  been  originally  directed  to  such  sheriff  or  coroner. 

36.  The  sale  to  be  made  by  such  sheriff  or  coroner  for  the  time  being,  in  virtue 
of  this  act,  of  any  estate,  real  or  personal,  and  the  conveyance  to  be  made  by 
such  sheriff  or  coroner  of  any  real  estate  so  sold,  shall  be  as  good  and  effectual 
in  the  law,  to  all  intents  and  purposes,  as  if  the  writ  or  writs  of  execution,  on 
which  such  property  or  estate  was  levied,  had  been  originally  directed  to  such 
sheriff  or  coroner. 

37.  The  appointment  of  any  undersheriff,  hereafter  to  be  made,  shall  be  by 
writing,  under  the  hand  and  seal  of  the  sheriff:  And  further,  that  every  under- 
sheriff,  before  he  intermeddles  in  such  office,  shall  take  and  subscribe,  before  one 
of  the  judges  of  the  court  of  common  pleas  of  the  county,  an  oath  or  affirmation, 
well  and  faithfully  to  execute  the  office  of  undersheriff,  according  to  the  best  of 
his  skill  and  judgment;  which  appointment,  with  the  certificate  of  the  oath  or 
affirmation  thereupon  endorsed,  and  attested  by  the  said  judge,  shall  be  by  such 
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under-sheriff  carefully  filed,  and  securely  kept  in  the  office  of  the  clerk  of  the 
court  of  common  pleas  in  and  for  the  same  county:  Provided,  that  nothing  in 
this  section  contained  shall  be  construed  to  prevent  the  sheriff  from  removing  his 
undersheriff  at  pleasure. 

38.  If  any  person  shall  proceed  to  execute  the  office  of  undersheriff  before  he 
shall  have  received  an  appointment  as  aforesaid,  and  taken  the  oath  or  affirma- 
tion of  office,  and  filed  the  same  appointment  and  certificate  of  such  oath  or  affir- 
mation *in  the  clerk's  office  as  aforesaid,  then  all  such  his  acts  and  pro-  r*7cp 
ceedings,  done  under  color  of  office,  shall  be  absolutely  void.  "- 

An  Act  relative  to  sheriffs.     Approved  February  1,  1847.     (Pam.  4.) 

39.  Sec.  1.  The  sheriff  of  each  county  in  this  state  shall  keep  a  true  account 
of  all  the  moneys  by  him  paid  out  under  the  directions  of  the  thirtieth  section  of 
an  act  entitled,  "An  act  relative  to  juries  and  verdicts,"  approved  April  seven- 
teenth, eighteen  hundred  and  forty-six,  and  submit  the  same  for  examination  to 
the  clerk  of  the  court,  who  is  hereby  required  to  examine  said  account,  and  cer- 
tify the  same,  if  found  correct ;  and  the  said  sheriff,  upon  the  production  of  said 
account,  so  certified  to  the  county  collector,  shall  be  paid  the  amount  so  due  him 
by  said  collector,  who  shall  be  entitled  to  an  allowance  for  the  same  in  the  set- 
tlement of  his  accounts  with  the  board  of  chosen  freeholders  of  his  county. 

40.  Sec.  2.  In  case  of  a  sale  on  execution  made  by  a  sheriff,  undersheriff, 
coroner,  or  other  officer,  he  shall,  within  thirty  days  thereafter,  file  in  the  clerk's 
office  of  the  court  out  of  which  the  execution  issued  a  true  statement  and  calcu- 
lation, in  order  of  time,  of  the  execution  or  executions  in  his  hands  upon  which 
such  sale  was  made,  and  the  amount  due  thereon,  respectively,  at  the  time  of  such 
sale,  mentioning  the  time  or  times  of  sale,  as  also  the  amount  of  sales,  certified 
under  his  hand,  together  with  his  bill  of  costs  or  execution  fees,  for  which  service 
he  shall  be  entitled  to  one  dollar :  Provided,  that  such  statement,  so  filed,  shall 
not  be  conclusive  against  any  person  other  than  such  officer :  And  provided, 
that  if  there  be  more  sales  than  one,  such  statement  shall  be  made  and  filed  within 
thirty  days  after  the  final  sale. 

41.  Sec.  3.  Where  any  sheriff,  before  the  expiration  of  his  term  of  office,  shall 
die  or  remove  out  of  the  jurisdiction  of  the  state,  or  otherwise  become  disabled  by 
law  to  execute  the  office,  the  coroners  of  the  county,  or  either  of  them,  in  addition 
to  the  powers  conferred  by  Revised  Laws,  Title  xxx.  chap.  14,  shall  have  full 
power  and  authority  to  execute  all  the  other  duties  of  such  office  of  sheriff  until 
another  sheriff  be  elected  and  qualified  to  act ;  and  such  coroners  or  coroner 
executing  such  powers  shall  be  answerable  for  the  due  execution  of  the  same 
during  such  interval,  in  like  manner  as  the  sheriff  would  have  been. 


NOTES. 

The  sheriff's  sureties  are  not  liable  for  the  money  arising  from  the  sale  of  land,  under  an 
execution  put  into  his  hands  in  a  former  year,  although  the  sale  took  place  during  the 
year  for  which  they  became  sureties.     Penn.  355. 

A  sheriff,  in  order  to  save  himself  from  the  consequences  of  an  escape,  cannot  take  ad- 
vantage of  any  error  or  irregularity  in  the  judgment  or  process.    Coxe,  113,  277.    2  Gr.  40. 

The  sheriff  must,  in  his  inventory,  upon  levying  a  fieri  facias,  particularly  specify  the 
different  articles  of  property,  or  he  will  be  liable  to  amercement.  And  he  may  be  amerced 
after  his  term  of  office  has  expired.     Coxe,  136,  168. 

The  person  elected  to  be  sheriff  must  have  been  an  inhabitant  and  freeholder  in  the 
county  for  three  years  preceding  his  election;  and  if  an  unqualified  person  be  elected,  his 
election  may  be  set  aside  by  the  supreme  court,  but  it  is  not  void,  so  that  his  acts  would 
not  be  legal.     Coxe,  318.   (See  Offices,  28). 

Directions  received  by  the  sheriff  from  any  person,  other  than  the  plaintiff  or  his  attor- 
ney, to  stay  proceedings  on  an  execution,  will  not  excuse  him  from  being  amerced,  although 
the  person  giving  such  direction  was  one  of  the  assignors,  and  had  guarantied  the  bond  on 
which  the  action  was  brought.     3  Hal.  270. 

The  sheriff  was  amerced  at  the  term  next  after  that  to  which  the  execution  was  return- 
able, although  he  had  advertised  the  property  and  adjourned  two  or  three  times  for  want 
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of  bidders,  but  had  not  informed  the  plaintiff  of  the  time  of  sale  or  adjournment.     3  Hal. 
271. 

Where  a  plaintiff  assigned  his  interest  in  a  suit  to  A.  and  B.  and  then  took  the  benefit  of 
the  insolvent  act,  and  the  sheriff  was  appointed  the  assignee,  and  afterwards,  upon  execu- 
tion being  issued,  the  sheriff  raised  the  money,  but  did  not  pay  it  to  A.  and  B.,  an  amerce- 
ment was  refused,  without  proof  that  the  sheriff  had  notice  of  the  assignment  to  A.  and  B., 
and  negleded  to  pay  them  after  sucli  notice.     5  Hal.  319. 

After  a  judgment  has  been  obtained  on  a  sheriff's  bond,  it  is  not  necessary  to  assign  new 
breaches  on  the  record.  Notice  of  assessing  damages  is  properly  served  on  the  sheriff  and 
his  sureties,  and  not  on  the  attorney.     5  Hal.  190. 

#_c--i  *lf  an  execution  is  delivered  to  a  sheriff  four  days  before  his  term  of  office  ex- 
J  pires,  and  he  has  the  means  and  opportunity  of  levying  it,  and  omits  to  do  so,  to  the 
prejudice  of  the  plaintiff,  he  renders  himself  and  his  sureties  responsible.  The  sheriff  who 
levies  the  fi.  fa.  is  to  go  on  and  execute  it,  although  his  term  of  office  expires;  and  if  he 
neglects  to  do  so,  or  afterwards  neglects  to  pay  plaintiff  the  money,  his  sureties  are  liable. 
If  the  execution  remains  in  the  sheriff's  hands  wholly  unexecuted,  until  he  is  newly  elected, 
it  then  becomes  his  duty  to  levy  and  execute  it,  and  if  he  neglects  to  do  so,  his  new  sureties 
are  liable.  A  breach  of  duty  which  rendered  one  set  of  sureties  liable,  will  not  necessarily 
prevent  such  a  new  neglect,  as  will  render  new  sureties  also  liable  for  that.  7  Hal.  114. 
1  Harr.  154. 

There  are  two  kinds  of  deputies  of  a  sheriff;  a  general  deputy  or  undersheriff,  who  by 
virtue  of  his  appointment  has  authority  to  execute  all  the  ordinary  duties  of  the  office  of 
sheriff,  and  who  must  take  an  oath  of  office  and  file  his  appointment  (see  above  36);  and  a 
special  deputy,  or  bailiff,  to  execute  a  particular  writ,  who  need  not  be  sworn.    7  Hal.  160. 

A  general  authority  to  an  attorney  to  sign  the  sheriff's  name  will  not  authorize  liim  to 
appoint  a  special  deputy  ;  the  service  of  a  writ  by  a  bailiff  thus  appointed  was  quashed. 
4  Hal.  335. 

If  the  plaintiff  by  letter  directs  the  sheriff  to  adjourn  the  sale  and  stay  until  further 
orders,  he  cannot,  on  an  application  to  amerce  him,  insist  that  he  did  not  make  a  full  in- 
ventory of  the  property.  By  giving  such  directions,  the  plaintiff  accepts  and  ratifies  the 
return,  and  absolves  tiie  sheriff  from  any  neglect  to  execute  the  writ  which  had  previously 
occurred,  at  least  so  far  as  to  preclude  the  plaintiff  from  setting  up  these  matters  as  grounds 
of  amercement.  When  such  directions  are  given  the  personal  property  levied  on  is  after- 
wards at  the  risk  of  the  plaintiff,  and  the  sheriff  is  responsible  for  such  part  only  as  he 
found  in  the  hands  of  the  defendant,  or  was  within  the  reach  of  due  diligence  when  the 
stoppage  was  removed.      1  Gr.  159. 

The  court  will  set  aside  a  judgment  of  amercement  against  a  sheriff,  and  the  execution 
thereon,  if  it  afterwards  appear  that  it  was  improperly  allowed.     1  Gr.  341. 

The  surplus  money  raised  on  one  execution,  out  of  property  also  levied  on  by  a  younger 
execution,  ordered  to  be  applied  to  the  second  execution.  The  sheriff  may  pay  the  money 
to  the  plaintiff  out  of  court ;  but  if  conflicting  claims  be  set  up,  the  money  should  be  brought 
into  court,  that  the  court  may  decide  on  them.     2  Gr.  90. 

Where  the  plaintiff,  after  notice  of  amercement,  informed  the  sheriff  that  he  should  not 
move  to  amerce  him  in  pursuance  of  such  notice,  but  should  trust  to  his  raising  the  money 
in  the  following  vacation,  an  amercement  was  refused  on  the  ground  that  the  sheriff  had 
not  filed  a  proper  inventory;  but  the  sheriff  was  amerced  for  neglecting  to  raise  the  money 
during  the  vacation,  or  proceeding  to  sell,  as  he  might  have  done.     2  Gr.  350. 

A  sheriff's  bond  may  be  put  in  suit  at  the  instance  of  the  assignee  or  equitable  owner  of 
a  judgment  and  execution.     3  Gr.  85. 

Money  in  the  sheriff's  hands  raised  by  an  execution  in  favor  of  defendant,  cannot  be  ap- 
plied by  him  to  the  payment  of  an  execution  against  said  defendant,  nor  can  such  money 
be  seized  by  an  attachment,  but  it  may  be  attached  as  a  right  and  credit  of  the  defendant 
in  attachment,  in  the  sheriff's  hands;  and  in  such  case  the  sheriff  should  pay  the  money 
into  court,  according  to  the  command  of  the  execution.     1  Harr.  305. 

The  court  refused  to  amerce,  on  proof  of  a  notice  being  sent  to  the  sheriff  by  mail,  more 
than  ten  days  before  the  court,  which  it  was  shown  reached  him,  but  which  it  was  not  posi- 
tively shown  he  had  received  ten  days  before  the  first  day  of  the  terra.     2  Harr.  162. 

The  sheriff  may  be  amerced,  to  stand  as  security,  although  the  judgment  upon  which  the 
execution  issued  was  opened.     2  Harr.  270. 

A  levy  and  sale  of  property,  on  an  execution,  will  not  prevent  the  sheriff  from  denying 
the  plaintiff's  right  to  the  proceeds,  and  from  showing  that  the  goods  sold  did  not  belong 
to  defendant.     Id.  299. 

Where  a  ca.  sa.  is  delivered  to  the  sheriff  to  fix  the  bail,  he  may  be  instructed  not  to 
serve  it;  the  defendant,  to  clear  his  bail,  must  surrender  himself.  Id.  416.  The  surrender 
must  be  in  the  county  where  the  venue  is  laid.     3  Harr.  9. 

An  action  on  the  case  against  a  sheriff  for  an  escape,  or  for  taking  an  insufficient  bail 
bond,  does  not  survive,  and  cannot  be  prosecuted  against  his  executor.     4  Harr.  42. 

As  a  general  rule,  it  is  well  settled,  that  the  official  return  of  process,  by  an  officer 
charged  with  its  service,  is  conclusive  upon  the  parties  to  the  process,  and  upon  their 
privies,  and  cannot  be  impeached  collaterally;  and  though  the  service  of  the  writ  be  irregu- 
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lar,  the  judgment  founded  upon  it  is  conclusive,  and  cannot  be  impeached  collaterally, 
either  by  the  defendant  himself  or  by  third  persons.     3  Zab.  286. 

(Ky  the  fifth  section  of  the  act  of  1855,  the  return  of  t he  officer  may,  in  the  same  action, 
be  shown  to  be  untrue  by  either  of  the  parties.     See  title  Practice  of  Law.) 

The  sheriff"  remains  liable  for  property  in  his  hands  by  virtue  of  an  execution,  notwith- 
standing he  is  restrained  by  an  injunction  from  proceeding  to  a  sale.     3  Gr.  C.  It.  222. 

A  notice  to  amerce  should  state  the  grounds  upon  which  it  will  be  made;  "for  not  exe- 
cuting the  writ,"  held  not  sufficient.  If  the  plaintiff  has  by  his  interference  prevented  the 
sheriff  from  discharging  his  duty,  the  court  will  not  amerce  him.  4  Zab.  Stryker  v. 
Merselis. 
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Abolition  of  slavery,  2,  5 

Apprenticeship  substituted,  6 

Apprentices,  how  discharged,  7-9 

when  released  from  certain  contracts,  10 

legal  settlement  of,  where,  11 

entitled  to  support,  12 

children  of,  how  provided  for,  13 

discharge  of,  how  made  evidence,       14 

record  of,  15,  16 

complaints  by  or  against,  18 

penalty  for  enticing  away,  &c,    19,  20 

how  they  may  be  sold,  21 

vendor,  &c,  still  liable  to  support,     22 

not  to  be  taken  out  of  the  state,   23-28 

master  liable  to  support,  29 

Certificate  of  birth,  &c,  to  be  filed,  3,  4 

Clerk's  receipt,  certificate  and  fees,  17 


Deeds  of  manumission  made  valid,  1 

Fugitive,  how  to  be  arrested,  32 

proceedings  in  case  of,  33-43 

when  to  be  discharged,  38 

record  of  proceedings  to  be  kept,        39 

when  to  give  security,  41 

fees,  in  case  of,  39 

when  claimants  of,  to  give  security,  41 

Habeas  corpus,  proceedings  on,  30 

Judges  of  C.  P.  to  hear  cases  of  fugitive,  35 
Jury  trial,  when  parties  may  demand,  36,  37 
Penalty  for  misusage  of  apprentice,  19 

for  authorizing  removal  without  trial,  40 

for  proceeding  illegally,  43 

Sheriff,  duty  of,  34 

Travellers,  nonresident,  privilege  of.  31 

Warrant  of  removal,  record  to  be  made  of,  43 


An  Act  to  confirm  the  manumission  of  certain  slaves.   Passed  February  28, 1844.  (R.  S.  380.) 

Whereas,  by  the  laws  of  this  state,  it  is  required,  that  the  manumission  of  slaves 
shall  be  by  writing,  under  hand  and  seal  of  the  owner,  executed  in  the  presence 
of  at  least  two  witnesses;  and  whereas,  in  many  instances  of  such  manumis- 
sion heretofore,  the  laws  in  other  respects  have  been  complied  with,  but  the 
writing  under  hand  and  seal,  as  aforesaid,  executed  in  the  presence  of  one 
witness  only — therefore, 

1.  All  deeds  or  writings  under  the  hand  and  seal  of  the  owner  or  owners  of 
any  slave  or  slaves,  heretofore  made  and  executed  in  the  presence  of  one  witness 
only,  shall  be  of  the  same  force  and  effect,  and  as  valid  and  effectual  in  law,  to 
all  intents  and  purposes,  as  if  executed  in  the  presence  of  two  witnesses  in  the 
manner  prescribed  by  law :  Provided,  that  nothing  in  this  act  contained  shall 
extend  to,  or  affect  any  case  in  which  a  decision  has  been  made  by  any  court 
having  jurisdiction  of  the  question. 

An  Act  for  the  gradual  abolition  of  slavery,  and  other  purposes  respecting  slaves.     Passed 

February  24,  1820. 

2.  Sec.  1 .  Every  child  born  of  a  slave  within  this  state,  since  the  fourth  day 
of  July,  one  thousand  eight  hundred  and  four,  or  which  shall  hereafter  be  born 
as  aforesaid,  shall  be  free,  but  shall  remain  the  servant  of  the  owner  of  his  or 
her  mother,  and  the  executors,  administrators,  or  assigns  of  such  owners,  in  the 
same  manner  as  if  such  child  had  been  bound  to  service  by  the  trustees  or  over- 
seers of  the  poor,  and  shall  continue  in  such  service,  if  a  male,  until  the  age  of 
twenty-five  years,  and  if  a  female,  until  the  age  of  twenty-one  years. 

3.  Sec.  2.  Every  person  being  an  inhabitant  of  this  state,  who  shall  be  en- 
titled to  the  service  of  a  child  born  as  aforesaid,  shall,  within  nine  months  after 
the  birth  of  such  child,  deliver  or  cause  to  be  delivered  to  the  clerk  of  the  county 
whereof  such  person  shall  be  an  inhabitant,  a  certificate  in  writing,  subscribed 
by  him  or  her,  containing  the  name  and  addition  of  such  person,  and  the  name, 
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age,  and  sex  of  such  child  so  born,  and  the  name  of  the  mother  of  such  child, 
which  certificate,  whether  the  same  be  delivered  before  or  after  the  said  nine 
months,  shall  be,  by  the  said  clerk,  recorded  in  a  book  provided  by  him  for  that 
purpose,  and  such  record  thereof  shall  be  good  evidence  of  the  age  of  such  child, 
and  the  clerk  of  such  county  shall  receive  from  said  person  twelve  cents  for 
every  child  so  registered ;  and  if  any  person,  directed  by  this  act  to  deliver  or 
cause  to  be  delivered  such  certificate  to  the  said  clerk,  shall  hereafter  neglect  to 
deliver  or  cause  to  be  delivered  to  the  clerk  as  aforesaid,  such  certificate  within 
the  said  nine  months,  such  person  shall  forfeit  and  pay  for  every  such  offence 
the  sum  of  five  dollars,  and  the  further  sum  of  one  dollar  for  every  month  such 
*7  5q-|  person  shall  neglect  to  deliver  or  cause  to  *be  delivered  the  same,  to  be 
1  -■  sued  for  and  recovered  by  any  person  who  will  sue  for  the  same,  one  half 
to  the  use  of  such  prosecutor,  and  the  other  half  to  the  use  of  the  poor  of  the 
township  in  which  such  delinquent  shall  reside:  Provided,  that  the  sum  so  for- 
feited shall  not  exceed  the  sum  of  one  hundred  dollars. 

4.  Sec.  3.  If  any  person  directed  by  this  act  to  deliver  or  cause  to  be  de- 
livered to  the  county  clerk,  a  certificate  as  aforesaid,  shall  knowingly  and  wil- 
fully deliver  or  cause  to  be  delivered  to  the  county  clerk  as  aforesaid,  any  cer- 
tificate containing  a  false  relation  of  the  time  of  the  birth  of  such  child,  such 
person  so  offending  shall  forfeit  and  pay  the  sum  of  one  hundred  dollars  for 
every  such  offence,  to  be  prosecuted  for,  recovered  and  applied  in  manner  afore- 
said ;  and  in  favor  of  such  child,  or  of  the  township  in  which  such  child's  resi- 
dence shall  be,  the  true  time  of  the  birth  of  such  child  may  be  inquired  into, 
before  any  court  or  magistrate,  in  any  case  where  the  true  time  of  the  birth  of 
such  child  shall  become  material,  notwithstanding  the  record  of  such  certificate. 

[Remaining  sections  repealed.] 

An  Act  to  abolish  slavery.     Revision — Approved  April  18,  1846.     (R.  S.  382.) 

5.  Sec.  1.  Slavery  in  this  state  be  and  it  is  hereby  abolished,  and  every  person 
who  is  now  holden  in  slavery  by  the  laws  thereof  be  and  hereby  is  made  free, 
subject,  however,  to  the  restrictions  and  obligations  hereinafter  mentioned  and 
imposed ;  and  the  children  hereafter  to  be  born  to  all  such  persons  shall  be  abso- 
lutely free  from  their  birth,  and  discharged  of  and  from  all  manner  of  service 
whatsoever. 

6.  Sec.  2.  Every  such  person  shall,  by  force  and  virtue  of  this  act,  and  with- 
out the  previous  execution  of  any  indenture  of  apprenticeship,  or  other  deed  or 
instrument  for  that  purpose,  become  and  be  an  apprentice,  bound  to  service  to 
his  or  her  present  owner,  and  his  or  her  executors  or  administrators;  which  ser- 
vice shall  continue  until  such  person  is  discharged  therefrom,  as  is  hereinafter 
directed. 

7.  Sec.  3.  It  shall  and  may  be  lawful  for  every  person  who  shall  be  entitled 
to  the  service  of  any  such  apprentice,  to  discharge  such  apprentice  from  such 
service,  by  writing,  under  hand  and  seal,  executed  in  the  presence  of  at  least  one 
witness :  Provided,  that  such  apprentice,  at  the  time  of  such  discharge  being 
executed,  shall  be  desirous  of  such  discharge,  and  be  sound  in  mind,  and  not 
under  any  incapacity  of  obtaining  a  support:  And  provided  also,  that  the  per- 
son entitled  to  the  service  of  such  apprentice  shall,  previous  to  the  execution  of 
such  instrument  of  discharge,  obtain  a  certificate,  signed  by  the  overseers  of  the 
poor  and  any  two  justices  of  the  peace  of  the  township  wherein  such  person  so 
entitled  shall  reside,  and  also  cause  such  certificate  to  be  recorded  in  the  office  of 
the  clerk  of  the  county;  for  which  service  the  said  clerk  shall  be  entitled  to  twelve 
cents;   which  certificate  shall  be  in  the  words,  or  to  the  effect  following: 

• county,  to  wit: 

We  do  hereby  certify,  that  on  this day  of A.  D. A.  B.  of  the 

township  of in  the  said  county,  brought  before  us,  the  overseers  of  the  poor 

and  two  justices  of  the  peace  of  the  said  township,  an  apprentice  in  his  (or  her) 

service,  named who  declares  before  us  that  he  (or  she)  is  desirous  of  being 

discharged  by  virtue  of  an  act  entitled,  "An  act  to  abolish  slavery,"  and  who  on 
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view  and  examination  appears  to  us  to  be  sound  in  mind,  and  not  under  any 
incapacity  of  obtaining1  a  support. — In  witness  whereof,  we  have  hereunto  set 
our  hands,  the  day  and  year  above  written. 

F    V  i  ^verseers>  &c- 

j'  ^'  I  Justices,  &c. 

That  upon  such  certificate  being  so  signed  and  recorded,  and  such  instrument 
or  deed  of  discharge  being  so  executed,  such  apprentice  shall  be  discharged  of 
and  from  all  liability  to  or  for  any  service  or  claim  whatsoever;  and  the  person 
executing  such  discharge  shall  be  exonerated  and  acquitted  from  all  costs  and 
charges  *which  may  arise  for  the  support  of  such  apprentice,  except  his  r*Kfi0 
or  her  proportion  of  any  general  tax  or  assessment  therefor.  L 

8.  Sec.  4.  If  any  person  entitled  to  the  service  of  any  such  apprentice  shall, 
by  his  or  her  last  will  and  testament,  give  such  discharge  as  aforesaid,  and  the  said 
apprentice  shall  be  desirous  of  such  discharge,  and  be  sound  in  mind,  and  not 
under  any  incapacity  of  obtaining  a  support,  to  be  certified  in  manner  aforesaid, 
then  such  discharge  shall  be  good  and  effectual  in  law. 

9.  Sec.  5.  If  any  person  entitled  to  the  service  of  any  apprentice  bound  to 
service  by  this  act,  other  than  such  as  is  described  in  the  two  sections  next  pre- 
ceding, be  disposed  to  discharge  such  apprentice  from  service,  and  such  person  so 
entitled,  or  any  other  sufficient  person,  for  and  in  behalf  of  such  apprentice,  shall 
and  do,  at  the  court  of  common  pleas  of  the  county  where  such  apprentice  shall 
reside,  enter  into  bond  to  the  state  of  New  Jersey,  with  at  least  two  sureties,  being 
inhabitants  and  freeholders  of  and  in  the  said  county,  to  be  approved  by  such  court, 
in  a  sum  not  less  than  five  hundred  dollars,  to  prevent  and  keep  any  such  appren- 
tice from  becoming  or  being  a  charge  to  any  township,  place  or  county  in  this 
state,  then  such  apprentice  shall  be  discharged  of  and  from  all  liability  to  and  for 
any  such  service :  Provided,  that  such  discharge  be  in  writing,  signed  and  sealed 
in  the  presence  of  at  least  one  witness :  And  further,  that  if  any  such  apprentice, 
of  the  description  contained  in  this  section,  shall  be  discharged  from  service  by 
the  last  will  and  testament  of  any  person  deceased,  and  if  the  executor  or  execu- 
tors of  such  last  will  and  testament,  or,  in  case  of  the  neglect  or  refusal  of  such 
executor  or  executors,  if  any  other  sufficient  person,  shall  and  do,  within  six 
months  after  proving  the  said  last  will  and  testament,  enter  into  a  bond,  with 
sureties,  and  in  manner  aforesaid,  then  the  said  apprentice  shall  be  discharged, 
according  to  the  true  intent  and  meaning  of  such  last  will  and  testament;  but  if, 
in  any  of  the  cases  mentioned  in  this  section,  such  bond  be  not  entered  into  in 
the  manner  aforesaid,  then  the  said  discharge  shall  be  absolutely  void  and  of  no 
effect. 

1C.  Sec.  6.  All  apprentices  discharged  by  virtue  of  this  act  shall  be  discharged 
and  exonerated,  afier  he  or  she  arrives  to  the  age  of  forty  years,  from  the  pay- 
ment of  any  bond,  note,  or  other  contract,  or  performance  of  any  indenture,  that 
shall  have  been  obtained  against  him  or  her  in  consequence  of  such  discharge 
from  service. 

11.  Sec.  7.  The  legal  settlement  of  every  apprentice  so  discharged,  who  shall 
be  likely  to  become  a  public  charge,  shall  be  in  that  township  or  place  in  this 
state  where  the  person  discharging  him  or  her,  may  have  a  legal  settlement  at 
the  time  of  such  discharge:  Provided,  that  nothing  in  this  section  contained 
shall  be  construed  to  prevent  any  apprentice,  so  discharged,  from  afterwards 
gaining  a  legal  settlement  in  any  other  township,  in  the  same  manner  as  other 
persons  may  gain  a  legal  settlement  by  virtue  of  the  existing  laws  of  this  state. 

12.  Sec.  8.  Every  person  entitled  to  the  service  of  such  apprentice  not  dis- 
charged according  to  the  directions  of  this  act,  his  or  her  heirs,  executors  or 
administrators,  shall  be  obliged  at  all  times  to  support  and  maintain  such  appren- 
tice: Provided,  that  if  any  person  entitled  as  aforesaid  shall  become  insolvent, 
and  so  unable  to  provide  for  such  apprentice  who  shall,  by  sickness  or  otherwise, 


804  SLAVES. 

be  rendered  incapable  of  supporting  himself  or  herself,  then  he  or  she  shall  be 
deemed  to  be  a  pauper,  whose  legal  settlement  shall  follow  the  legal  settlement 
in  this  state  of  him  or  her  who  was  entitled  to  the  service  of  such  apprentice  as 
aforesaid. 

13.  Sec.  9.  The  children  hereafter  to  be  born  of  every  such  apprentice,  not 
discharged  from  service  as  aforesaid,  shall  be  supported  and  maintained  by  the 
master  or  mistress  of  such  apprentice  until  they  shall  attain  the  age  of  six  years, 
when  said  children  shall  be  bound  out  by  the  trustees  or  overseers  of  the  poor,  as 
in  other  cases  of  poor  children ;  the  master  or  mistress  of  such  apprentice,  in  the 
absence  of  any  just  objection  (of  which  said  trustees  or  overseers  shall  judge), 
being  first  entitled  to  take  such  children  under  indentures  from  the  said  trustees 
or  overseers;  and  the  poor  children  of  such  apprentices,  as  shall  be  legally  dis- 
charged from  service  under  this  act,  may  likewise  be  bound  out  in  like  form  and 
under  like  circumstances  as  other  poor  children ;  and  the  same  rights,  obligations 
*Nfil  "1  *and  duties  shall  vest  in,  and  be  performed  by  the  said  trustees,  overseers 

J  and  justices  acting  in  the  premises,  as  provided  for  in  other  cases  where 
they  bind  out  poor  children. 

14.  Sec.  10.  In  case  any  instrument  or  deed,  discharging  such  apprentice 
from  service,  shall  be  acknowledged  by  the  party  or  parties  who  shall  have  exe- 
cuted the  same,  or  be  proved  by  one  or  more  of  the  subscribing  witnesses  to  it, 
that  such  party  or  parties  signed,  sealed  and  delivered  the  same,  as  his  or  her 
voluntary  act  and  deed,  before  one  of  the  officers  authorized  by  law  to  take  the 
acknowledgment  or  proof  of  deeds,  and  such  certificate  of  such  acknowledgment 
or  proof  shall  be  written  under  or  upon  such  instrument  or  deed,  and  subscribed 
by  the  officer  before  whom  made,  then,  and  in  that  case,  every  such  instrument 
or  deed  so  acknowledged  or  proved  and  certified,  shall  be  received  in  evidence 
in  any  court  of  this  state,  in  like  manner  as  if  the  same  were  then  and  there 
proved  by  one  or  more  witnesses. 

15.  Sec.  11.  It  shall  be  the  duty  of  the  clerk  of  the  court  of  common  pleas  of 
the  county  in  which  the  person  entitled  to  the  services  of  such  apprentice  shall 
reside,  at  the  time  of  discharging  him  or  her,  to  record  iu  a  well  bound  book  of 
good  paper,  to  be  provided  for  that  purpose,  and  well  preserved,  every  such 
instrument  or  deed  acknowledged  or  proved,  and  certified  as  aforesaid,  together 
with  the  acknowledgment  or  proof,  and  the  certificate  written  on  or  under  the 
same,  which  shall  be  delivered  to  him  to  be  recorded  ;  to  which  book  every  per- 
son shall  have  access  at  proper  hours,  and  be  entitled  to  transcripts  from  the 
same,  on  paying  the  fees  allowed  by  law. 

16.  Sec.  12.  The  record  aforesaid  of  such  instrument  or  deed,  or  a  copy  of  such 
record,  certified  to  be  a  true  copy  by  the  clerk,  in  whose  office  the  said  record  is 
kept,  shall  be  received  in  evidence  in  any  court  of  this  state,  and  be  as  good, 
effectual,  and  available  in  law  as  if  the  original  instrument  or  deed  were  then 
and  there  produced  and  proved. 

17.  Sec.  13.  The  clerk  shall  deliver  a  receipt  to  the  person  who  shall  deliver 
to  him  any  such  instrument  or  deed  as  aforesaid,  mentioning  therein  the  time 
when  it  was  delivered  to  him  or  brought  to  his  office  to  be  recorded,  its  date, 
and  the  names  of  the  parties  to  it,  and  shall  certify  on  or  under  the  said  instru- 
ment or  deed  the  time  it  was  received,  and  the  name  and  number  of  the  book, 
and  page  or  pages  in  which  it  is  recorded ;  and  when  recorded,  shall  deliver  it 
to  the  party  entitled  to  it,  or  to  his  or  her  order;  and  the  said  clerk  shall  be 
entitled  to  receive  for  recording  every  such  instrument  or  deed,  with  the  acknow- 
ledgment or  proof  and  certificate,  for  every  sheet  five  cents,  and  for  every  copy 
of  the  same  five  cents,  and  for  every  receipt  six  cents. 

18.  Sec.  14.  If  any  master  or  mistress,  or  other  person  entitled  to  the  service 
of  such  apprentice  or  servant  under  this  act,  or  under  the  act  entitled,  "An  act 
for  the  gradual  abolition  of  slavery,  and  other  purposes  respecting  slaves," 
passed  twenty-fourth  February,  eighteeu  hundred  and  twenty,  shall  be  guilty  of 
auy  misusage,  refusal  of  necessary  provision  or  clothing,  unreasonable  correction, 
cruelty  or  other  ill  treatment,  so  that  his  or  her  apprentice  or  servant  shall  have 
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just  cause  of  complaint,  or  if  said  apprentice  or  servant  shall  absent  himself  or 
herself  from  the  service  of  his  or  her  master  or  mistress,  or  be  guilty  of  any  mis- 
demeanor, miscarriage,  or  ill  behavior,  or  do  not  his  or  her  duty  to  his  or  her 
master  or  mistress,  then  the  said  master  or  mistress,  or  the  said  apprentice  or 
servant,  being  aggrieved  and  having  just  cause  of  complaint,  shall  be  entitled  to 
the  like  remedy,  and  similar  proceedings  shall  be  had  therein,  as  is  provided  in 
like  cases  by  the  act  entitled,  "An  act  respecting  apprentices  and  servants:" 
Provided,  that  if  such  apprentice  or  servant  shall  be  discharged  upon  his  or  her 
complaint,  such  discharge  shall  not  exempt  the  master  or  mistress  of  such  appren- 
tice or  servant  from  the  support  of  said  apprentice  or  servant,  should  he  or  she 
become  unable  to  support  himself  or  herself. 

10.  Sec.  15.  Every  person  who  shall  counsel,  persuade,  entice,  aid  or  assist 
any  such  apprentice  or  servant  to  run  away  or  absent  himself  or  herself  from  the 
service  of  his  or  her  master  or  mistress,  shall  forfeit  and  pay  the  sum  of  one  hun- 
dred dollars,  to  be  sued  for  and  recovered  by  action  of  debt,  with  costs,  by  such 
master  *or  mistress,  in  any  court  of  record  having  cognizance  thereof;  r*hnn 
and  such  person  shall  also  be  deemed  guilty  of  a  misdemeanor,  and,  on  *- 
conviction  thereof,  shall  be  punished  by  fine,  of  not  less  than  one,  nor  more  than 
two  hundred  dollars,  or  by  imprisonment  at  hard  labor,  not  more  than  one  year, 
or  both,  at  the  discretion  of  the  court  before  whom  such  conviction  shall  be  had  : 
And  farther,  if  any  master,  mistress,  or  other  person  entitled  to  the  service  of 
such  apprentice  or  servant  under  this  act,  or  under  the  act  entitled,  "An  act 
for  the  gradual  abolition  of  slavery,  and  other  purposes  respecting  slaves,"  passed 
twenty-fourth  February,  eighteen  hundred  and  twenty,  shall  be  guilty  of  any 
misusage,  refusal  of  necessary  provision  or  clothing,  unreasonable  correction, 
cruelty  or  other  ill  treatment,  he,  she  or  such  other  person,  as  aforesaid,  shall  be 
deemed  guilty  of  a  misdemeanor,  and,  upon  conviction  thereof,  shall  be  punished 
by  fine,  not  exceeding  one  hundred  dollars:  Provided  nevertheless,  that  if  any 
master,  mistress,  or  other  person  as  aforesaid  shall  at  the  time  when  any  com- 
plaint may  be  preferred  against  him  or  her,  as  is  mentioned  in  the  fourteenth 
section  of  this  act,  enter  into  recognisance  to  the  state  of  New  Jersey,  with 
one  good  freeholder  resident  in  the  county,  conditioned  for  his  or  her  appearance 
before  the  next  court  of  general  quarter  sessions  of  the  peace  to  be  holden  in  and 
for  the  county  in  which  such  master  or  mistress,  or  other  person,  as  aforesaid, 
may  reside,  to  answer  any  complaint  which  may  then  and  there  be  made  against 
him  or  her  for  any  of  the  matters  specified  in  this  section,  that  then  the  justice 
before  whom  such  complaint  may  have  been  made  shall  discharge  such  complaint, 
and  the  provisions  of  the  fourteenth  section  of  this  act  shall  be  deemed  inopera- 
tive touching  said  complaint. 

20.  Sec.  16.  Every  person  who  shall  entertain,  harbor  or  conceal  any  such 
apprentice  or  servant,  knowing  such  apprentice  or  servant  to  have  run  away,  shall 
forfeit  and  pay  one  dollar  for  every  day's  entertaining,  harboring  or  concealing  as 
aforesaid,  to  be  sued  for  and  recovered  by  action  of  debt,  with  costs,  by  such 
master  or  mistress,  in  any  court  of  record  having  cognizance  thereof. 

21.  Sec.  IT.  No  person  shall  hereafter  sell  or  in  any  wise  dispose  of  any 
apprentice  bound  to  service  by  virtue  of  this  act,  or  of  any  interest  or  right  in 
and  to  the  service  of  such  apprentice  except  in  writing,  and  with  the  consent  of 
said  apprentice  expressed  by  his  or  her  signature  thereto  ;  nor  shall  such  sale  be 
made  upon  any  pretence  whatsoever  to  any  person  not  a  citizen  and  resident  of 
this  state. 

22.  Sec.  18.  No  such  sale  as  is  mentioned  in  the  section  next  preceding  shall 
operate  to  release  or  discharge  the  estate  of  the  person  making  such  sale  from 
the  support  and  maintenance  of  such  apprentice,  in  the  event  of  the  purchaser  at 
the  time  of  said  sale  being  insolvent,  and  the  said  apprentice  being  rendered 
incapable  from  sickness  or  other  cause  of  supporting  himself  or  herself;  but  the 
person  making  such  sale,  his  or  her  heirs,  executors  and  administrators  shall  be 
and  remain  liable  for  such  support  and  maintenance  in  the  same  manner  as  he, 
she  or  they  would  have  been  had  do  such  sale  been  made. 


806  SLAVES. 

23.  Sec.  1 9.  Xo  apprentice  or  servant  under  this  act,  or  under  the  act  entitled 
"An  act  for  the  gradual  abolition  of  slavery,  and  other  purposes  respecting 
slaves,"  passed  February  twenty-fourth,  eighteen  hundred  and  twenty,  shall  here- 
after be  removed,  exported  or  carried  out  of  this  state,  except  as  hereinafter 
provided. 

24.  Sec.  20.  If  any  person  shall  send  to  sea  or  export,  or  attempt  to  send  to 
sea  or  export  from  this  state,  or  send  or  carry  out  of.  or  attempt  to  send  or  carry 
out  of  this  state,  except  as  hereinafter  provided,  any  such  apprentice  or  servant, 
every  person  so  exporting,  or  attempting  to  export,  or  sending  or  carrying  out 
of  this  state,  or  attempting  to  send  or  carry  out  of  this  state,  such  apprentice  or 
servant,  and  his  or  her  aiders  or  abettors,  shall  be  deemed  guilty  of  a  misde- 
meanor, and,  on  conviction  in  due  course  of  law,  shall  be  punished  by  fine  not 
less  than  one  thousand  dollars  nor  more  than  two  thousand  dollars,  or  imprison- 
ment at  hard  labor,  for  any  term  not  less  than  two  years,  nor  more  than  four 
years,  or  both,  at  the  discretion  of  the  court  before  whom  such  conviction  shall 
be  had  ;  and  every  such  apprentice  or  servant  so  exported  or  carried  out  of  this 
♦  Yfi^l  s*ate'  or  attempted  *to  be  exported  or  carried  out  of  this  state,  or  sent 

-'  to  sea,  shall  be  thereafter  discharged  from  all  further  service  whatsoever. 

25.  Sec.  21.  If  any  person  shall  hereafter  sell,  transfer  or  assign  any  such 
apprentice  or  servant,  or  the  services  of  such,  to  any  nonresident,  or  person  not 
being  an  inhabitant  of  this  state,  or  to  a,ny  person  intending  to  remove,  or  export, 
or  carry  such  apprentice  or  servant  out  of  this  state,  every  person  so  knowingly 
selling,  transferring  or  assigning  such  apprentice  or  servant,  or  the  services  of 
such,  shall  be  deemed  guilty  of  a  misdemeanor,  and  on  conviction  shall  be 
punished  by  fine  not  less  than  five  hundred  nor  more  than  one  thousand  dollars, 
or  by  imprisonment  at  hard  labor,  not  less  than  one  year  nor  more  than  two 
years,  or  both,  at  the  discretion  of  the  court  before  whom  such  conviction  shall 
be  had  ;  and  every  such  apprentice  or  servant  so  sold,  transferred  or  assigned, 
or  whose  services  are  so,  to  any  nonresident,  or  person  not  being  an  inhabitant 
of  this  state,  or  to  any  person  intending  to  remove,  or  export,  or  carry  away 
such  apprentice  or  servant  out  of  this  state,  shall  be  thereafter  discharged  from 
all  further  service  whatsoever. 

26.  Sec.  22.  If  any  person  shall  purchase,  or  take  a  transfer  or  assignment 
of  any  such  apprentice  or  servant,  or  the  services  of  such,  with  a  design  or 
intent  to  export,  or  send,  or  carry  such  apprentice  or  servant  out  of  this  state, 
such  person  shall  be  deemed  guilty  of  a  misdemeanor,  and  on  conviction  shall 
be  punished  by  fine  not  less  than  one  thousand  dollars,  nor  more  than  two  thou- 
sand dollars,  or  by  imprisonment  at  hard  labor,  not  less  than  two,  nor  more  than 
four  years,  or  both,  at  the  discretion  of  the  court  before  whom  such  conviction 
shall  be  had ;  and  such  apprentice  or  servant  so  purchased,  transferred  or 
assigned,  or  whose  services  are  so,  shall  be  thereafter  discharged  from  all  further 
service  whatsoever. 

27.  Sec.  23.  Every  master  of  a  ship  or  other  vessel,  who  shall  knowingly 
receive  on  board  any  ship  or  other  vessel  of  which  he  is  master,  for  the  purpose 
of  carrying  out  of  this  state  any  such  apprentice  or  servant,  or  who,  having 
ignorantly  received  on  board  of  said  ship  or  other  vessel  such  apprentice  or  ser- 
vant, shall  suffer  such  apprentice  or  servant  to  depart  from  his  ship  or  other 
vessel,  in  any  place  out  of  this  state,  shall  be  deemed  guilty  of  a  misdemeanor, 
and  upon  conviction  shall  be  punished  by  fine,  not  less  than  one  thousand  nor 
more  than  two  thousand  dollars,  or  imprisonment  at  hard  labor,  not  less  than 
two,  nor  more  than  four  years,  or  both,  at  the  discretion  of  the  court. 

28.  Sec.  24.  It  shall  be  lawful  for  any  inhabitant  of  this  state,  going  out  of 
the  same  on  a  journey  to  any  other  part  of  the  United  States,  or  for  necessary 
business,  to  take  with  him  or  her  any  such  apprentice  or  servant  as  aforesaid  ; 
but  it  shall  be  the  duty  of  such  inhabitant  to  bring  back  such  apprentice  or  ser- 
vant, and  in  default  thereof  he  or  she  shall  be  deemed  guilty  of  a  misdemeanor, 
and  on  conviction,  shall  be  punished  by  fine  not  less  than  five  hundred  dollars 
nor  more  than  one  thousand  dollars,  or  by  imprisonment  at  hard  labor,  not  less 
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than  one  year  nor  more  than  two  years,  or  both,  at  the  discretion  of  the  court 
before  whom  the  conviction  shall  be  had,  unless  such  inhabitant  shall  make 
proof,  within  six  months  after  his  or  her  return,  to  the  satisfaction  of  two  of  the 
judges  of  the  court  of  common  pleas  of  the  county  in  which  he  or  she  shall 
reside,  that  such  apprentice  or  servant  not  brought  back  as  aforesaid,  could  not 
be  brought  back,  by  reason  of  some  unavoidable  accident,  and  obtain  a  certifi- 
cate thereof,  subscribed  by  the  two  judges  before  whom  such  proof  shall  be 
made,  and  file  the  same  in  the  office  of  the  clerk  of  the  said  county  ;  and  every 
such  apprentice  or  servant  so  taken  out  of  this  state,  and  not  brought  back  as 
aforesaid,  shall  be  thereafter  discharged  from  all  manner  of  service  whatsoever; 
Provided  nevertheless,  that  nothing  herein  contained  shall  be  construed  to 
authorize  or  allow  the  taking  away  such  apprentice  or  servant  in  any  ship  or 
vessel  going  to  sea. 

29.  Sec.  25.  In  case  any  person  who  shall  be  discharged  from  service  by 
virtue  of  the  provisions  of  the  twentieth,  twenty-first,  twenty-second  or  twenty- 
fourth  sections  of  this  act,  shall  become  incapable,  by  reason  of  sickness  or  other 
cause,  of  maintaining  himself  or  herself,  the  former  master  or  mistress  of  such 
person  shall  *be  and  remain  liable  for  his  or  her  support  and  mainte-  r*7r>  j 
nance,  in  the  same  manner  as  they  would  have  been  had  such  person  not  L 
beeu  discharged. 

30.  Sec.  26.  When  any  habeas  corpus  shall  be  brought  to  remove  any  such 
apprentice  or  servant  out  of  the  possession  or  custody  of  any  person  or  persons 
claiming  the  service  of  such  apprentice  or  servant,  the  person  or  persons  to 
whom  the  said  habeas  corpus  is  directed  may,  in  the  return  to  the  same  writ, 
aver  and  set  forth,  that  he,  she  or  they  has  or  have  lawful  right  to  the  personal 
service  of  the  said  apprentice  or  servant ;  whereupon  the  prosecutor  shall  in- 
stanter  join  issue  by  denying  the  right  of  the  defendant  or  defendants  to  the 
personal  service  of  such  apprentice  or  servant,  and  immediately  upon  the 
joinder  of  the  said  issue,  the  court  shall  award  a  venire  facias  to  the  sheriff  or 
coroners,  as  the  case  may  require,  of  the  county  in  which  such  party  defendant 
resides,  commanding  him  or  them  to  summon  a  jury  to  appear  at  the  next 
circuit  court  to  be  held  in  such  county  for  the  trial  of  the  issue  so  joined  as 
aforesaid. 

31.  Sec.  27.  It  shall  be  lawful  for  any  person  not  an  inhabitant  of  this  state, 
who  shall  be  travelling  to  or  from  or  passing  through  this  state,  or  coming  into 
this  state  from  any  other  of  the  United  States,  and  having  a  temporary  residence 
in  this  state,  to  bring  with  him  or  her  any  slave  or  servant,  and  on  removal  or 
leaving  this  state,  to  take  such  slave  or  servant  out  of  this  state  :  Provided,  that 
the  number  of  such  slaves  or  servants  shall  not  exceed  the  usual  number  of 
personal  or  household  slaves  or  servants  kept  and  maintained  by  said  traveller 
or  temporary  resident. 

An  Act  concerning  fugitive  slaves.     Revision — Approved  April  15,  1846.     (R.  S.  567.) 

32.  Sec.  1.  When  a  colored  person,  held  to  labor  or  service  in  any  of  the 
United  States,  or  in  either  of  the  territories  thereof,  or  in  the  "District  of 
Columbia,  under  the  laws  thereof,  shall  escape  into  this  state,  the  person  to 
whom  such  labor  or  service  is  due,  his  or  her  duly  authorized  agent  or  attorney 
constituted  in  writing,  is  hereby  authorized  to  apply  to  any  judge  of  any  court 
of  common  pleas  or  justice  of  the  peace,  who,  on  such  application,  supported 
by  the  oath  or  affirmation  of  such  claimant  or  authorized  agent  or  attorney  as 
aforesaid,  that  the  said  fugitive  hath  escaped  from  his  or  her  service,  or  from  the 
service  of  the  person  for  whom  he  is  duly  constituted  agent  or  attorney,  shall 
issue  his  warrant  under  his  hand  and  seal,  and  directed  to  the  sheriff  or  any 
constable  of  the  proper  county,  authorizing  and  empowering  said  sheriff  or  con- 
stable to  arrest  and  seize  the  said  fugitive,  who  shall  be  named  in  said  warrant, 
and  to  bring  said  fugitive  before  a  judge  of  the  court  of  common  pleas  of  the 
proper  county;  which  said  warrant  shall  be  in  the  form  or  to  the  effect  follow- 
ing :  State  of  New  Jersey, county,  ss.     The  state  of  New  Jersey,  to 
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the  sheriff  or  any  constable  of county,  greeting  :  Whereas  it  appears  by 

the  oath  (or  solemn  affirmation)  of  that was  held  to  labor  or 

service  to of  county,  in  the  state  of and  that  the  said 

hath  escaped  from  the  labor  and  service  of  the  said .     You  are 

therefore  commanded  to  arrest  and  seize  the  body  of  the  said if  he  be 

found  in  your  county,  and  bring  him  forthwith  before  any  judge  of  the  court  of 
common  pleas  of  said  county,  so  that  the  truth  of  the  matter  may  be  inquired 

into,  and  the  said be  dealt  with  as  the  constitution  of  the  United  States 

and  the  laws  of  this  state  direct :  Witness  our  said  judge  (or  justice  as  the  case 
may  be),  at this day  of  A.  I),  one  thousand  eight  hun- 
dred and .     By  virtue  of  such  warrant,  the  person  named  therein  may 

be  arrested  by  the  proper  sheriff  or  constable,  to  whom  the  same  shall  be 
delivered  within  the  proper  county. 

33.  Sec.  2.  No  judge  or  justice  of  the  peace  shall  issue  a  warrant  on  the 
application  of  any  agent  or  attorney,  as  provided  in  the  first  section,  unless  the 
said  agent  or  attorney  shall,  in  addition  to  his  own  oath  or  affirmation,  produce 
the  affidavit  of  the  claimant  of  the  fugitive,  taken  before  and  certified  by  a  jus- 
tice of  the  peace  or  other  magistrate,  authorized  to  administer  oaths  in  the  state, 
district  or  territory  in  which  such  claimant  shall  reside,  and  accompanied  by  a 
certificate  of  the  authority  of  such  justice  or  other  magistrate  to  administer 
*>j(.r-\  oaths,  signed  by  *the  clerk  or  prothonotary,  and  authenticated  by  the  seal 

-*  of  a  court  of  record  in  such  state,  district  or  territory  ;  which  affidavit 
shall  state  the  said  claimant's  title  to  the  service  of  such  fugitive,  and  also  the 
name,  age  and  description  of  the  person  of  such  fugitive. 

34.  Sec.  3.  It  shall  be  the  duty  of  any  judge  or  justice  of  the  peace,  when 
he  grants  or  issues  any  warrant  under  the  provision  of  the  first  section  of  this 
act,  to  make  a  fair  record  of  the  same  upon  his  docket,  in  which  he  shall  enter 
the  name  and  place  of  residence  of  the  person  on  whose  oath  or  affirmation  the 
said  warrant  may  be  granted;  and  also,  if  an  affidavit  shall  have  been  produced 
under  the  provisions  of  the  second  section  of  this  act,  the  name  and  place  of 
residence  of  the  person  making  such  affidavit,  and  the  age  and  description  of  the 
alleged  fugitive  contaiued  in  such  affidavit;  and  shall  within  ten  days  thereafter, 
file  a  certified  copy  thereof  in  the  office  of  the  clerk  of  the  court  of  common 
pleas  of  the  proper  county;  and  any  judge  or  justice  of  the  peace,  who  shall 
refuse  or  neglect  to  comply  with  the  provisions  of  this  section,  shall  be  deemed 
guilty  of  a  misdemeanor  in  office,  and  shall,  on  conviction  thereof,  be  sentenced 
to  pay,  at  the  discretion  of  the  court,  any  sum  not  exceeding  one  thousand  dol- 
lars ;  and  any  sheriff  or  constable  receiving  and  executing  the  said  warrant  shall, 
without  unnecessary  delay,  carry  the  person  arrested  before  the  judge,  according 
to  the  exigency  of  the  warrant;  and  any  sheriff  or  constable  who  shall  refuse  or 
wilfully  neglect  so  to  do,  shall,  on  conviction  thereof,  be  sentenced  to  pay,  at 
the  discretion  of  the  court,  any  sum  not  exceeding  five  hundred  dollars,  or  shall 
also  be  sentenced  to  imprisonment  at  hard  labor,  for  a  time  not  exceeding  six 
months,  or  both. 

35.  Sec.  4.  When  any  person  claimed  as  a  fugitive  slave  shall  be  brought 
before  any  judge  of  the  court  of  common  pleas,  agreeably  to  the  provisions  of 
this  act,  unless  the  said  fugitive  shall  admit,  before  him,  the  claim  of  the  claim- 
ant or  claimants,  it  shall  be  the  duty  of  the  said  judge  to  appoint  a  certain 
time  and  place  for  the  hearing  of  the  said  claimant's  title  to  the  services  of  such 
fugitive,  and  shall  thereupon  call  to  his  assistance  two  other  judges  of  the  said 
court  of  common  pleas;  which  said  judges,  at  the  time  and  place  appointed, 
shall  proceed  to  hear  and  determine  upon  said  claim,  and  pronounce  judgment 
thereon  ;  and  if  the  said  judgment  shall  be  in  favor  of  said  claim,  to  give  a  cer- 
tificate thereof;  which  certificate,  signed  by  any  two  of  said  judges,  shall  be  a 
sufficient  warrant  for  removing  the  said  fugitive  to  the  state,  district  or  territory 
from  which  he  or  she  fled:  Provided,  that  the  oath  of  the  owner  or  owners,  or 
other  persons  interested,  shall  in  no  case  be  received  in  evidence  before  the 
judge  on  the  hearing  of  the  case. 
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3G.  Sec.  5.  If  either  party  shall  demand  a  trial  by  jury,  then  it  shall  he  the 
duty  of  the  said  judge,  before  whom  such  fugitive  shall  be  brought,  instead  of 
calling  to  his  assistance  the  said  judges,  as  provided  in  the  preceding  section,  to 
issue  a  venire  directed  to  the  sheriff  of  such  county,  commanding  him  to  sum- 
mon a  jury  of  said  county,  to  be  and  appear  before  the  said  judge,  at  the  time 
and  place  appointed,  to  inquire  into  and  determine  upon  said  claim  ;  and  upon 
the  trial  of  the  said  claim,  the  same  proceedings  shall  be  had  as  in  all  other 
cases  of  trial  by  jury;  and  if  the  said  jury  shall  find  a  verdict  in  favor  of  said 
claimant  or  claimants,  the  same  shall  be  recorded  ;  and  it  shall  be  the  duty  of 
the  said  judge  to  give  a  certificate  thereof,  which  certificate  shall  be  a  sufficient 
warrant  for  removing  the  said  fugitive  as  aforesaid. 

37.  Sec.  6.  In  case  of  the  nonattendance  of  any  of  the  said  judges,  on  the 
day  appointed  for  the  trial  of  the  said  claim  as  aforesaid,  it  shall  and  may  be 
lawful  for  the  judge  or  judges  in  attendance  to  postpone  the  said  trial,  and  in 
his  or  their  discretion  to  call  to  his  or  their  assistance  another  judge  or  judges, 
so  as  to  ensure  a  speedy  trial  of  said  claim;  and  in  case  a  jury  shall  be  de- 
manded, and  from  any  cause  the  sheriff  shall  be  unable  to  obtain  a  jury  on  the 
day  appointed,  or  the  jury  shall  be  unable  to  agree  upon  a  verdict,  then  it  shall 
be  the  duty  of  the  said  judge  to  issue  a  venire  for  another  jury,  at  such  time  as 
he  may  appoint,  so  as  to  ensure  a  trial  and  verdict  on  said  claim. 

38.  Sec.  7.  If  the  said  judges  shall  decide,  or  the  said  jury  find  a  verdict, 
*against  such  claim,  a  record  shall  be  made  thereof,  and  the  said  fugi-  r+7fifi 
tive  shall  be  discharged  from  such  claim  and  imprisonment  under  the  L 
same. 

39.  Sec.  8.  A  record  shall  be  kept  of  all  the  proceedings  had  upon  the  said 
claim,  and  final  judgment  thereon. 

Sec.  9.  The  said  judge,  for  keeping  the  said  record,  shall  be  entitled  to 
receive  one  dollar;  for  issuing  the  venire  sixty  cents;  the  sheriff,  for  serving 
the  same,  one  dollar  and  fifty  cents;  the  jurors  the  same  fees  as  by  law  are 
allowed  to  jurors  in  the  courts  of  common  law ;  and  the  said  judge  or  judges, 
as  the  case  may  be,  two  dollars  and  fifty  cents  per  day,  each,  for  each  and  every 
day  necessarily  spent  in  said  hearing ;  which  fees  shall  be  paid  by  the  claimant, 
owner,  agent  or  attorney,  immediately  on  the  performance  of  the  duties  afore- 
said. 

40.  Sec.  10.  Any  judge  or  justice  who  shall  give  any  certificate  authorizing 
the  removal  of  any  fugitive  slave  out  of  this  state,  without  the  title  of  the  claim- 
ant or  claimants  to  the  services  of  such  fugitive  having  been  first  decided  upon 
in  his,  her  or  their  favor,  under  the  provisions  of  this  act,  shall  be  deemed  guilty 
of  a  misdemeanor,  and,  upon  conviction  thereof,  shall  be  liable  to  a  fine  not 
exceeding  five  hundred  dollars,  or  imprisonment  not  exceeding  two  years,  or 
both ;  and  any  judge  refusing  to  perform  any  of  the  duties  required  by  this  act 
shall,  on  conviction  thereof,  be  liable  to  pay  any  sum  not  exceeding  five  hundred 
dollars,  one  half  to  the  use  of  the  person  who  shall  prosecute  for  the  same,  and 
one  half  to  the  use  of  the  county,  in  which  the  same  shall  be  prosecuted. 

41.  Sec.  11.  When  the  fugitive  shall  be  brought  before  the  judge,  agreeably 
to  the  provisions  of  this  act,  and  either  party  shall  make  oath  or  affirmation,  in 
writing,  that  he  or  she  is  not  prepared  for  trial  by  reasou  of  the  absence  of  some 
material  witness  whom  he  or  she  shall  name,  it  shall  and  may  be  lawful,  unless 
security  satisfactory  to  the  said  judge  be  given  for  the  appearance  of  the  said 
fugitive  on  a  day  certain,  to  commit  the  said  fugitive  to  the  common  jail  for 
safe  keeping,  there  to  be  detained  at  the  expense  of  the  owner,  agent  or  at- 
torney, for  such  time  as  the  said  judge  shall  think  reasonable  and  just,  and  to  a 
day  certain,  when  the  said  fugitive  shall  be  brought  before  him  by  habeas  corpus, 
in  the  court-house  of  the  proper  county,  or  in  term  time  at  the  chamber  of  the 
said  judge,  for  final  hearing  and  adjudication :  Provided,  that  if  the  adjourn- 
ment of  the  hearing  be  requested  by  the  claimant,  his  agent  or  attorney,  such 
adjournment  shall  not  be  granted,  unless  the  said  claimant,  his  agent  or  attorney, 
shall  give  security  satisfactory  to  the  judge,  to  appear  and  prosecute  his  claim 
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on  the  day  to  which  the  hearing  shall  be  adjourned,  or  on  failure  thereof  to  pay 
and  satisfy  forthwith  unto  the  person  so  taken  as  a  fugitive,  all  such  damages, 
costs,  charges,  and  expenses,  as  may  have  been  sustained  or  accrued  by  reason 
of  having  been  so  taken  and  committed:  Provided,  that  on  the  hearing  last 
mentioned,  if  the  judge  committing  the  said  fugitive  or  taking  the  security  as 
aforesaid,  should  be  absent,  sick  or  otherwise  unable  to  attend,  it  shall  be  the 
duty  of  either  of  the  other  judges,  on  notice  given,  to  attend  to  the  said  hearing, 
and  to  decide  thereon. 

42.  Sec.  12.  It  shall  be  the  duty  of  the  judge  of  any  court  of  common  pleas 
of  this  state,  when  he  grants  or  issues  any  certificate  or  warrant  of  removal  of 
any  negro  or  mulatto,  claimed  to  be  a  fugitive  from  labor,  to  the  state  or  terri- 
tory from  which  he  or  she  fled,  in  pursuance  of  an  act  of  congress,  passed  on 
the  twelfth  day  of  February,  one  thousand  seven  hundred  and  ninety-three, 
eutitled,  "An  act  respecting  fugitives  from  justice,  and  persons  escaping  from 
the  service  of  their  masters,"  and  of  this  act,  to  make  a  fair  record  of  the  same, 
in  which  lie  shall  enter  the  name,  age,  sex  and  a  general  description  of  the  per- 
son of  the  negro  or  mulatto  for  whom  he  shall  grant  such  certificate  or  warrant 
of  removal,  together  with  the  evidence,  and  the  names  of  places  of  residence  of 
the  witnesses,  and  the  party  claiming  such  negro  or  mulatto,  and  shall,  within 
ten  days  thereafter,  file  a  certified  copy  thereof  in  the  office  of  the  clerk  of  the 
court  of  common  pleas  of  the  county  in  which  he  may  reside. 

43.  Sec.  13.  If  any  person  or  persons  shall  seize,  arrest  or  take  any  person, 
under  pretence  that  such  person  is  held  to  labor  or  service  in  any  other  of  the 
United  States,  or  in  either  of  the  territories  thereof,  or  in  the  District  of  Co- 
*'7fi'7"i  luwbia,  *and  hath  escaped  into  this  state,  without  having  previously 

-1  obtained  the  warrant  hereinbefore  mentioned,  or  without  having  other 
legal  authority  for  the  purpose,  under  some  act  of  the  legislature  of  this  state  or 
of  the  congress  of  the  United  States,  or  if  any  two  or  more  persons,  being 
armed,  shall  assemble  together  and  enter  the  dwelling-house  or  place  of  abode 
of  any  other  person,  under  pretence  of  searching  for  any  person  or  persons  held 
to  labor  or  service  in  any  other  of  the  United  States,  or  either  of  the  territories 
thereof,  or  in  the  District  of  Columbia,  and  who  hath  or  have  escaped  into  this 
state,  without  having  previously  obtained  the  warrant  hereinbefore  mentioned, 
or  without  having  other  legal  authority  for  the  purpose,  under  some  act  of  the 
legislature  of  this  state  or  of  the  congress  of  the  United  States,  such  person  or 
persons  so  seizing,  arresting  or  taking  as  aforesaid,  and  such  persons  so  assem- 
bling as  aforesaid  and  entering  as  aforesaid,  shall  be  deemed  guilty  of  a  misde- 
meanor, and  on  conviction  thereof,  shall  be  punished  by  fine  not  exceeding  one 
thousand  dollars,  or  by  imprisonment  at  hard  labor  not  exceeding  two  years, 
or  both,  at  the  discretion  of  the  court  before  whom  such  conviction  may  be  had. 
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An  Act  for  the  government  and  regulation  of  the  state  prison.     Revision — Approved 
April  16,  1846.     (II.  S.  3012.) 

1.  Every  person  sentenced  to  hard  labor  and  imprisonment  under  the  laws 
of  this  state,  for  any  time  not  less  than  six  months,  shall,  within  twenty  days 
after  such  sentence,  be  transported  at  the  expense  of  the  stale,  by  the  sheriff  of 
the  county  where  such  conviction  may  be  hud,  or  by  his  lawful  deputy,  to  the 
state  prison,  and  there  delivered  into  the  custody  of  the  keeper  of  said  prison, 
together  with  a  copy  of  the  sentence  of  the  court  ordering  such  punishment,  and 
of  the  taxed  bill  of  costs  of  prosecution  against  such  offender,  certified  under  the 
hand  and  seal  of  the  clerk  of  the  court  where  such  conviction  was  had  ;  and  said 
person,  so  delivered  to  the  keeper  of  said  prison,  shall  be  safely  kept  therein  until 
the  time  of  his  or  her  confinement  shall  have  expired,  and  the  fine  or  fines  and 
costs  of  prosecution  be  paid  or  remitted,  or  until  he  or  she  shall  be  otherwise 
discharged  according  to  law;  and  every  person  sentenced  to  imprisonment  for 
any  time  less  than  six  months  shall  be  confined  in  the  common  jail  of  the  county 
where  the  conviction  was  had,  and  there  safely  kept  until  the  term  of  his  or  her 
confinement  shall  expire,  and  the  fine  and  costs  of  prosecution  be  paid,  or  until 
he  or  she  shall  be  discharged  by  due  course  of  law. 

2.  The  several  sheriffs  or  their  deputies  shall  transport  to  the  state  prison,  at 
the  same  time,  all  offenders  sentenced  as  aforesaid,  during  any  one  term  of  the 
court  pronouncing  such  sentence;  and  that  for  transporting,  sustaining,  and 
securing  *such  offenders,  they  shall  be  entitled  to  receive  the  following,  r^gg 
and  no  other  compensation,  to  wit: 

For  a  single  offender,  thirty  cents  per  mile ; 

For  two  offenders,  twenty-five  cents  per  mile,  each; 

For  three  offenders,  twenty  cents  per  mile,  each;   and 

For  four  or  more  offenders,  fifteen  cents  per  mile,  for  each  one; 

Which  sums  shall  be  certified  by  the  keeper  of  said  prison,  and  said  certificate 
shall  be  delivered  to  the  treasurer  of  this  state,  who  shall,  upon  the  same  and 
the  order  of  said  keeper,  pay  the  said  sheriffs  the  amount  so  certified,  out  of  any 
moneys  in  his  hands  not  otherwise  appropriated. 

3.  The  costs  of  conviction  of  every  offender,  sentenced  to  hard  labor  and 
imprisonment  in  the  state  prison,  shall  hereafter  be  paid  by  the  treasurer  of  this 
state,  on  a  certificate  of  the  taxed  bill  of  costs,  signed  by  the  clerk  of  the  court 
where  such  conviction  shall  be  had,  and  countersigned  by  the  keeper  of  the 
prison  :  Provided,  that  if  the  treasurer  aforesaid  shall  have  reason  to  believe 
that  any  such  bill  of  costs  is  improperly  taxed,  it  shall  be  his  duty  to  return  the 
same  to  the  court  where  such  conviction  was  had,  that  the  same  may  be  re-exam- 
ined and  retaxed  by  the  court. 

4.  At  the  first  joint  meeting  in  each  year,  after  the  accounts  of  the  state  prison 
are  settled,  five  suitable  persons  shall  be  chosen  as  inspectors  of  the  state  prison, 
who  shall  continue  in  office  one  year,  and  until  others  are  chosen  and  legally 
qualified  to  act  in  their  stead ;  and  if  any  vacancy  shall  happen  by  the  death, 
removal,  resignation,  or  refusal  to  act,  or  other  inability  of  said  inspectors,  the 
governor,  or  person  administering  the  government,  shall  appoint  a  person  or 
persons  to  fill  the  vacancy;  and  said  inspectors  shall  be  entitled  to  receive  one 
dollar  and  fifty  cents  per  day,  for  every  day  necessarily  employed  in  the  duties 
of  their  office,  to  be  paid  to  them  by  the  treasurer  of  this  state,  upon  orders 
drawn  by  said  inspectors.     (See  17.) 

5.  At  the  joint  meeting  aforesaid,  in  each  year,  a  suitable  person  shall  be 
appointed  to  be  the  principal  keeper  of  the  said  prison,  who  shall  hold  his  office 
for  one  year  from  the  date  of  his  appointment,  and  until  a  successor  is  chosen 
and  legally  qualified  to  act;  and  said  keeper  shall  reside  at  said  prison  during 
the  term  of  his  office,  and  shall  receive  a  salary  of  one  thousand  dollars,  with 
fuel  and  light,  per  annum,  and  at  that  rate  for  a  shorter  period,  to  be  paid  quar- 
terly, by  the  treasurer  of  this  state,  upon  orders  drawn  on  him  by  any  two  of  the 
inspectors ;  and  said  keeper  shall  have  power  to  appoint  as  many  assistants  and 
deputies  as  the  said  inspectors  shall  deem  necessary  and  proper,  to  enable  him 
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to  execute  the  duties  of  his  office;  which  said  deputies  and  assistants  shall  have 
such  compensation  and  allowances  as  the  inspectors  shall  deem  just  and  proper; 
which  allowances  shall  be  paid  by  the  treasurer,  quarterly,  upon  orders  drawn 
by  any  two  of  said  inspectors;  and  the  said  keeper  shall  dismiss  all  or  any  of  his 
said  deputies  and  assistants,  whenever  he  shall  think  proper,  or  shall  be  required 
so  to  do,  by  the  inspectors,  or  a  majority  of  them ;  and  before  said  keeper  shall 
exercise  any  part  of  his  office,  he  shall  give  bond  to  this  state,  with  two  sufficient 
sureties,  to  be  approved  by  the  treasurer  of  the  state,  in  the  sura  of  five  thousand 
dollars,  with  condition  that  he  and  his  deputies  and  assistants  shall  well  and 
faithfully  perform  the  duties  imposed  on  them  by  law ;  and  said  keeper,  with  his 
sureties,  shall  acknowledge  the  execution  of  said  bond,  or  cause  the  same  to  be 
proved  before  the  governor,  or  one  of  the  justices  of  the  supreme  court  of  this 
state,  and  shall  then  deliver  the  same  to  the  treasurer  of  this  state,  who  shall 
cause  the  same  to  be  recorded  and  filed  in  the  office  of  the  secretary  of  this  state  ; 
and  copies  of  said  record,  legally  exemplified  by  said  secretary,  shall  be  legal 
evidence  in  all  courts  of  this  state,  in  any  suit  against  said  keeper  and  his 
sureties,  or  any  of  them  ;  and  if  any  vacancy  shall  occur  during  the  recess  of  the 
legislature,  by  the  death,  resignation,  or  removal,  or  refusal  to  act,  of  the  keeper, 
the  inspectors  shall  elect  a  suitable  person  to  fill  his  place,  until  another  shall  be 
appointed  by  the  joint  meeting ;  and  said  keeper,  so  appointed  by  the  inspectors, 
shall  give  bond  in  manner  above  mentioned. 

6.   The  following  rules  and  regulations,  for  the  better  ordering  of  said  state 
^■jgQ-i  prison,  *shall  be  in  force  until  altered  by  the  legislature,  or  in  the  manner 
-"  hereinafter  directed,  viz.: 

Article  I. — Of  the  inspectors,  and  their  duties. 

The  said  inspectors  shall  hold  stated  meetings  once  a  month  at  the  said  prison, 
and  special  meetings  whenever  they  deem  necessary;  they  shall,  at  their  first 
meeting  after  their  appointment,  elect  out  of  their  number  a  president  and  sec- 
retary, and  two  acting  inspectors,  who  shall  continue  such  for  so  long  a  time  as 
a  majority  of  said  inspectors  shall  direct ;  and  at  said  meetings  they  shall  also 
elect  a  suitable  person  to  be  the  physician  of  said  prison,  and  a  suitable  person 
to  be  clerk  of  said  prison,  who  shall  hold  their  offices  respectively  for  one  year 
and  until  others  are  chosen,  subject  to  removal  by  the  inspectors  upon  good  cause 
shown,  and  shall  receive  such  compensation  as  the  inspectors  shall  deem  just,  to 
be  paid  to  them  quarterly  by  the  treasurer  of  this  state,  upon  orders  drawn  by 
said  inspectors  or  any  two  of  them  :  they  shall  keep  full  and  regular  minutes  of 
their  proceedings:  they  shall  see  that  the  duties  of  the  keeper  and  the  several 
officers  and  attendants  of  the  prison  are  duly  performed,  so  as  to  prevent  all 
oppression,  peculation  or  other  abuse  or  mismanagement:  they  shall,  on  or 
before  the  third  Tuesday  in  January  in  each  year,  make  a  report  to  the  legisla- 
ture, of  the  state  of  the  prison  ;  which  report  shall  contain  the  number  of  pri- 
soners in  confinement,  their  age,  sex,  place  of  nativity,  time  of  commitment,  and 
term  of  imprisonment,  noticing  those  who  have  escaped  or  died,  the  diseases 
which  have  prevailed,  and  proved  mortal,  and  the  names  of  those  who  have  been 
pardoned  or  discharged,  designating  also  the  offence  for  which  each  has  been 
committed,  and  whether  for  the  first  or  repeated  offence,  and  by  what  court,  or 
by  whose  order  ;  and  in  said  report,  said  inspectors  shall  make  such  remarks  and 
statements  respecting  the  system  of  separate  confinement  and  the  efficiency  of 
the  same,  as  shall  be  the  result  of  their  own  observation,  and  give  such  informa- 
tion as  may  be  useful  in  making  the  institution  more  effectual  in  the  punishment 
and  reformation  of  offenders;  and  they  shall  also  report  the  rules  adopted  by 
them  for  the  government  and  regulation  of  the  prison,  and  to  what  extent  the 
provisions  of  this  act  have  been  complied  with. 

They  shall  have  power  to  make  such  rules  and  regulations  for  the  internal 
government  and  regulation  of  said  prison,  as  they  may  deem  necessary  and 
proper,  consistent  with  the  principles  of  separate  confinement  and  the  laws  of 
this  state,  and  they  shall  cause  the  same  to  be  written  or  printed,  and  copies 
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thereof  furnished  to  the  keeper  and  his  deputies  and  assistants,  and  to  the  phy- 
sician and  clerk  of  said  prison. 

They  shall  cause  the  keeper  from  time  to  time  to  lay  hefore  them  his  accounts 
and  other  books  of  the  prison,  and  shall  carefully  inspect  and  examine  the  same. 

They  shall  have  power  to  examine,  under  oath  or  affirmation,  any  person  or 
persons,  relative  to  any  abuse  or  breach  of  duty  in  any  of  the  officers  of  said 
prison. 

They  shall  cause  such  repairs  and  improvements  to  be  made  in  said  prison  and 
the  walls  and  grounds  belonging  to  it,  as  may  from  time  to  time  be  necessary  and 
proper;  which  expenses  shall  be  paid  by  the  treasurer  of  the  state,  upon  orders 
drawn  by  said  inspectors  or  any  two  of  them. 

They  shall  have  power  to  remit  the  costs  of  prosecution  of  any  prisoner,  and 
any  debt  due  from  him  to  the  state  for  his  support  in  said  prison,  upon  a  recom- 
mendation from  the  keeper,  certifying  that  such  prisoner  is,  in  his  opinion,  unable 
to  earn  more  than  is  sufficient  for  his  clothing  and  maintenance,  or  that  such 
prisoner  has  conducted  himself  in  an  orderly  and  proper  manner. 

A  majority  of  the  inspectors  shall  constitute  a  quorum  for  the  transaction  of 
business. 

The  acting  inspectors  shall,  at  least  once  a  week,  visit  the  cell  or  place  of  con- 
finement of  each  prisoner,  out  of  the  presence  and  hearing  of  the  keeper  and  all 
other  persons  employed  in  the  prison.  They  shall  examine  into  the  truth  of  all 
complaints  of  oppression  or  ill  treatment  of  the  prisoners.  On  such  visits,  said 
^inspectors  shall  be  furnished  by  the  keepers  with  a  list  of  all  the  pri-  ,_.. 
soners,  and  shall  ascertain,  by  actual  inspection,  whether  all  prisoners  L 
named  in  the  list,  are  in  the  situation  therein  stated  ;  and  they  shall  make  a 
report  of  the  result  of  such  visits  and  examinations,  and  of  all  such  matters  and 
things  connected  with  said  prison,  as  they  may  deem  necessary,  to  the  meetings 
of  the  inspectors,  and  oftener  if  by  them  required  ;  which  reports  shall  be  entered 
in  the  minutes  of  said  inspectors. 

If  it  shall  appear  by  the  report  of  the  acting  inspectors,  or  otherwise,  to  the 
satisfaction  of  the  board  of  inspectors,  that  the  keeper  of  the  prison,  or  any  of 
his  deputies  or  assistants,  do  not  strictly  perform  their  respective  duties,  or  do 
in  any  way  mismanage  the  affairs  of  the  prison,  then  it  shall  be  the  duty  of  the 
board  forthwith,  in  writing,  to  notify  the  keeper  thereof,  and  of  their  disapproval 
of  such  neglect  or  failure,  particularly  specifying  the  conduct,  neglect  or  failure 
complained  of  and  disapproved.  And  if  said  keeper  shall  continue,  or  suffer  his 
deputies  or  assistants  to  continue  such  conduct,  neglect  or  failure,  the  said  board 
shall  immediately  petition  the  governor,  or  one  of  the  justices  of  the  supreme 
court  of  this  state,  to  remove  said  principal  keeper  from  office.  And  it  shall  be 
the  duty  of  the  governor  or  justice,  upon  such  petition  being  presented  to  him, 
to  institute,  in  a  summary  way,  such  inquiry  into  the  truth  of  the  facts  charged, 
as  he  may  think  fit.  And  if,  upon  hearing  the  allegations  of  the  board,  and  the 
defence  of  the  keeper,  he  shall  be  of  opinion  that  said  keeper  has  wilfully  continued, 
or  suffered  to  be  continued  such  conduct,  neglect  or  failure,  he  shall  forthwith 
declare  said  keeper  to  be  removed  from  his  office,  and  thereupon  all  his  authority 
as  keeper  shall  immediately  cease,  and  a  successor  shall  be  appointed  by  the 
inspectors  as  before  directed. 

Article  II. — Of  the  principal  keeper,  and  his  duties. 

7.  The  keeper  of  said  prison  shall  receive  from  the  hands  of  the  sheriff  or  other 
proper  officer  every  person  convicted  under  the  laws  of  this  state,  and  sentenced 
to  imprisonment  and  hard  labor  for  any  term  not  less  than  six  months,  and  safely 
keep  him  in  his  said  prison,  according  to  the  laws  of  this  state  and  the  rules  and 
regulations  of  the  prison,  until  he  is  discharged  according  to  law :  he  shall  receive 
and  safely  keep  in  said  prison,  at  the  expense  of  the  United  States,  all  persons 
committed  under  the  authority  of  the  United  States,  until  they  shall  be  dis- 
charged by  due  course  of  the  laws  thereof. 

He  shall  visit  every  cell  and  apartment  in  the  prison,  at  least  twice  a  week, 
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and  shall,  at  least  once  in  each  week,  make  a  close  and  critical  examination  of 
each  cell,  to  ascertain  whether  any  prisoner  is  attempting  to  escape  ;  he  shall 
keep  a  journal  in  which  shall  be  regularly  entered  the  reception,  discharge, 
death,  pardon,  or  escape  of  every  prisoner,  and  also  the  complaints  that  are 
made,  and  the  punishments  that  are  inflicted,  for  the  breach  of  prison  discipline, 
as  they  occur,  the  visits  of  the  inspectors  and  physician,  and  such  other  occur- 
rences of  importance  as  concern  the  state  of  the  prison. 

He  shall  not  absent  himself  from  the  prison,  except  on  business  of  the  prison, 
without  permission  in  writing  from  two  of  the  inspectors ;  but  the  board  of  in- 
spectors may,  by  rule,  make  such  modification  or  alteration  in  this  item,  as  they 
may  find  necessary  from  time  to  time. 

He  shall,  at  the  expense  of  the  state,  furnish  each  prisoner  with  a  copy  of  the 
bible  and  such  other  books  as  he,  with  the  approbation  of  the  acting  inspectors, 
may  deem  useful  in  producing  the  moral  reformation  of  the  convicts. 

He  shall,  with  the  assistance  and  advice  of  the  acting  inspectors,  provide  a 
sufficient  quantity  of  stock  and  materials,  working  tools  and  implements  for  the 
said  prisoners,  for  which,  when  received,  the  keeper  shall  be  accountable  :  he 
shall,  with  the  acting  inspectors,  have  power  to  advertise  for  all  or  any  of  the 
supplies  and  articles  required  under  the  laws  of  this  state,  in  three  or  more  news- 
papers, at  least  thirty  days,  and  to  make  contracts  with  any  person  or  persons 
for  the  clothing,  provisions,  and  all  articles  necessary  for  the  proper  support  and 
maintenance  of  the  prisoners,  and  for  the  implements  and  materials  of  any  kind 
of  manufacture  *or  labor  in  which  the  prisoners  may  be  employed,  and 
for  the  sale  of  all  articles  there  manufactured  or  prepared,  always  taking 
the  best  offer  for  supplies,  and  the  best  terms  for  sales. 

He  shall  cause  all  accounts  respecting  the  maintenance  of  the  prisoners  to  be 
entered  regularly  in  a  book  or  books,  and  shall  also  cause  to  be  kept  full  and 
regular  accounts  of  the  stock  and  materials,  tools  and  implements  provided  for 
the  prisoners,  and  of  the  articles  manufactured  or  prepared  in  the  prison,  and 
sold  or  disposed  of,  and  the  sums  for  which  they  were  sold,  and  to  whom,  in 
books  to  be  provided  by  him  for  the  purpose;  all  of  which  books  and  accounts 
shall  be  open  to  the  examination  of  the  inspectors,  and  shall  be,  by  the  keeper, 
regularly  laid  before  them  at  their  monthly  meetings,  and  at  such  other  times  as 
they  shall  direct. 

He  shall  receive  all  moneys  for  articles  sold  and  for  work  done  in  the  prison, 
and  shall  pay  the  same  from  time  to  time  to  the  treasurer  of  this  state,  except  so 
much  as  may,  in  the  opinion  of  the  acting  inspectors,  be  necessary  to  defray  the 
actual  expenses,  and  carry  on  the  operations  of  the  prison. 

He  shall  have  his  accounts  ready  for  examination  and  settlement  on  the  second 
Tuesday  of  January  in  every  year,  and  for  that  purpose  may  close  his  accounts 
for  the  year,  on  the  thirty-first  day  of  December. 

He  shall  prepare,  on  or  before  the  second  Tuesday  of  January  annually,  an 
abstract  of  all  expenditures  and  receipts  of  money  for  the  prison,  the  amount  of 
labor  done,  the  raw  materials  purchased,  the  articles  manufactured  or  prepared 
and  sold,  all  the  bills  of  transportation  and  the  taxed  bills  of  costs  which  have 
been  certified  by  him,  and  shall  lay  the  same  before  the  committee  annually  ap- 
pointed by  the  legislature  to  settle  the  accounts  of  the  state  prison,  and  before 
the  legislature  itself,  at  such  times  as  it  shall  direct.     (See  18.) 

He  shall  suffer  no  letter  or  communication  in  writiug  to  be  conveyed  or 
delivered  to  or  for  any  prisoner,  or  from  him,  without  first  inspecting  and  ap- 
proving it. 

If  auy  prisoner  shall  escape,  the  keeper  shall  advertise  a  reasonable  reward 
for  his  or  her  apprehension,  and,  with  the  advice  and  assistance  of  the  acting 
inspectors,  shall  take  all  proper  measures  to  effect  his  arrest,  of  all  which,  he  shall 
make  a  written  report  to  the  board  of  inspectors  at  their  next  meeting,  which 
reward  shall  be  paid  by  the  treasurer  of  this  state,  upon  an  order  drawn  by  the 
inspectors,  or  any  two  of  them. 

He  shall  on  Sunday,  at  all  proper  hours,  admit  to  the  hall  of  the  prison  a  suf- 
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ficient  number  of  pious,  intelligent  persons,  competent  to  give  instruction  to  the 
prisoners  in  the  doctrines  of  the  christian  religion,  and  desiring  to  be  admitted 
for  that  purpose,  and  shall,  with  his  deputies,  give  such  persons  every  attention 
and  aid,  to  enable  them  to  perform  that  office  in  a  suitable  manner. 

He  shall  assign  to  each  deputy  keeper  a  certain  number  of  prisoners,  to  be 
under  the  particular  care  of  such  deputy,  for  such  length  of  time  as  he  shall 
direct. 

He  may,  by  and  with  the  advice  and  consent  of  the  inspectors,  appoint  one  or 
more  agents,  in  any  place  they  may  deem  proper,  for  the  sale  of  any  articles 
manufactured  in  the  prison,  and  allow  them  reasonable  commissions. 

He  shall  obey  the  instruction  of  the  physician  with  regard  to  the  treatment 
and  disposition  of  the  sick  prisoners,  unless  inconsistent  with  their  safe  keeping. 

He  may,  with  the  consent  of  the  acting  inspectors,  contract  with  any  person 
or  persons  for  the  labor  of  the  prisoners,  or  any  part  of  them. 

He  may,  with  such  consent,  permit  such  contractor  or  contractors  to  name  and 
employ  such  instructor  or  instructors,  as  the  keeper  and  said  inspectors  shall  ap- 
prove, to  direct  the  work  of  the  prisoners  whose  labor  is  so  contracted  for,  which 
instructors,  before  they  enter  upon  their  duties,  shall  enter  into  bond  to  the  prin- 
cipal keeper,  in  such  sum,  and  with  such  security,  as  he  shall  deem  reasonable,  for 
the  due  observance  of  all  the  laws  and  rules  of  the  prison.  He  shall,  in  the  name 
of  the  keeper  of  the  prison,  under  the  advice  and  direction  of  the  acting  inspec- 
tors, prosecute  all  debts  due  to  the  institution. 

*Article  III. — Of  the  duty  of  the  deputy  keepers.  [*772 

8.  It  shall  be  the  duty  of  each  deputy  keeper  to  inspect  the  condition  of  each 
prisoner  under  his  care,  at  least  three  times  a  day,  to  see  that  the  meals  are  regu- 
larly furnished  according  to  the  prison  allowance,  and  to  superintend  the  work  of 
the  prisoners,  and,  at  least  once  a  day,  make  a  close  and  critical  examination  of 
each  cell,  to  ascertain  whether  any  prisoner  is  attempting  to  escape. 

The  deputy  keepers  on  guard  at  night  shall,  at  least  once  between  midnight 
and  five  o'clock  in  the  morning,  inspect  the  exterior  walls  of  the  ranges  of  cells 
and  the  main  building. 

Whenever  any  prisoner  shall  complain  of  sickness  to  any  deputy  keeper,  he 
shall  give  immediate  notice  to  the  principal  keeper,  or  to  the  physician  of  the 
prison. 

Each  deputy  shall  give  full  and  particular  care  and  attention  to  the  prisoners 
assigued  to  his  charge,  by  the  principal  keeper,  and  shall  make  a  daily  report  to 
the  keeper  of  their  health  and  conduct,  and  a  like  report  to  the  inspectors,  when 
required. 

The  deputy  keepers  shall  punctually  and  promptly  obey  all  legal  orders  given 
by  or  through  the  principal  keeper,  and  all  rules  established  by  the  board  of  in- 
spectors for  the  government  and  regulation  of  the  prison. 

All  orders  to  the  deputy  keepers  must  be  given  by  or  through  the  principal 
keeper. 

The  deputy  keepers  shall  not  absent  themselves  from  the  prison  without  the 
permission  of  the  principal  keeper. 

They  shall  not  converse  with  the  prisoners  further  than  may  be  absolutely 
necessary  for  the  performance  of  their  duties;  and  shall,  in  no  case,  give  infor- 
mation to  any  prisoner  of  any  thing  that  occurs  out  of  his  cell. 

They  shall  not  furnish  any  prisoner,  nor  permit  a  prisoner  to  have  in  his  cell, 
any  other  article  than  such  as  is  allowed  by  the  rules  of  the  inspectors. 

They  shall  not  deliver  to,  or  receive  from  any  prisoner,  any  letter,  communica- 
tion in  writing,  or  message,  but  to  or  from  the  principal  keeper. 

The  principal  keeper  shall  designate  one  of  the  deputy  keepers  to  act  in  his 
stead,  in  case  of  his  absence  from  the  prison,  and  all  the  duties  and  powers  of 
the  principal  keeper,  so  far  as  the  same  relate  to  the  safe  keeping  of  the  prisoners 
and  the  discipline  of  the  prison,  shall  devolve  upon  and  be  executed  by  the  deputy 
keeper  so  designated,  until  the  principal  keeper  return  to  the  prison. 
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Article  IV. — Of  the  duties  of  the  physician. 

9.  The  physician  of  the  prison  shall  visit  each  prisoner,  once  in  each  week,  and 
as  much  ofteuer  as  the  state  of  the  health  of  any  prisoner  may,  in  his  opinion, 
require;   and  shall  report  once  in  each  month  to  the  board  of  inspectors. 

He  shall  attend  immediately  on  being  notified  that  any  prisoner  is  sick. 

He  shall  give  such  directions  for  the  health  and  cleanliness  of  the  prisoners, 
and  when  necessary,  for  such  alteration  in  their  diet  as  he  shall  deem  proper; 
all  which  the  principal  keeper  shall  observe,  and  cause  to  be  obeyed,  unless  the 
same  shall  be  contrary  to  law,  or  inconsistent  with  the  safe  custody  of  the  pri- 
soners. 

Article  V. — Of  the  clerk. 

10.  The  clerk  of  the  prison  shall  keep  the  books  and  accounts  of  the  same, 
and  of  each  prisoner,  and  perform  the  necessary  and  proper  writing  of  the 
establishment,  under  the  direction  of  the  inspectors  and  keeper. 

Article  VI. — Of  the  reception  and  treatment  of  prisoners. 

11.  Each  convict,  upon  being  received  at  the  prison,  shall  be  examined  by  the 
principal  keeper,  clerk,  and  as  many  of  the  deputy  keepers  as  can  conveniently 
attend,  in  order  to  their  becoming  acquainted  with  the  person  and  countenance 
of  such  convict,  his  or  her  name,  height,  apparent  and  alleged  age,  place  of 
-c^o-i  nativity,  trade,  *complexion,  color  of  hair  and  eyes,  and  length  of  feet, 

-"  together  with  such  natural  and  other  marks,  and  such  peculiarity  of  fea- 
tures or  appearance,  as  may  serve  to  identify  such  convict ;  all  which  shall  be 
entered  in  a  book  provided  for  that  purpose,  and  if  the  convict  can  write,  he  or 
she  shall  sign  his  or  her  name,  under  such  description  of  his  or  her  person.  And 
in  such  description  shall  be  stated  the  clothes  and  other  articles  brought  to  the 
prison  by  such  convict ;  all  of  which  shall  be  taken  from  him,  and  carefully  pre- 
served, to  be  restored  to  him  at  the  time  of  his  discharge,  unless  they  shall  be 
otherwise  disposed  of  by  order  of  the  inspectors. 

Every  convict  shall  be  confined  in  one  of  the  cells  of  the  prison,  separate  and 
alone,  except  in  such  cases  of  sickness  as  are  by  this  act  provided  for,  and  shall 
be  comfortably  clothed  in  habits  of  coarse  materials,  uniform  in  color  and  make ; 
the  males  shall  have  their  hair  cut  short  at  least  once  a  month,  and  their  beards 
close  shaven  at  least  once  in  every  week  ;  each  convict  shall  be  sustained  upon 
plain  food  at  the  discretion  of  the  keeper,  with  the  approbation  of  the  inspectors, 
and  shall  every  day  except  Sundays,  be  kept  as  far  as  may  be  consistent  with 
their  sex,  age,  health  and  ability,  strictly  at  hard  labor  of  some  sort  in  which 
the  work  is  least  liable  to  be  spoiled  by  ignorance,  neglect  or  obstinacy,  and  in 
which  the  materials  cannot  be  easily  embezzled  or  destroyed  ;  if  the  work  to  be 
done  requires  previous  instruction  or  constant  oversight  of  the  convict,  the 
keeper  shall,  with  the  approbation  of  the  acting  inspectors,  employ  suitable 
persons  for  the  purpose,  and  fix  for  them  a  just  compensation,  which  shall  be 
paid  by  the  treasurer  upon  orders  drawn  by  the  keeper,  and  countersigned  by 
said  inspectors.  * 

In  order  to  encourage  industrious  and  proper  habits,  a  separate  account  shall 
be  opened  and  kept  in  books  to  be  provided  for  that  purpose,  for  each  convict, 
in  which  he  shall  be  credited  with  the  amount  of  labor  performed  by  him,  over 
and  above  what,  in  the  opinion  of  the  keeper,  and  acting  inspectors,  he  ought 
to  perform,  due  regard  being  had  to  his  ability  for  labor;  which  sums  so  credited 
shall,  at  the  discharge  of  such  convict,  be  paid  to  him,  or  laid  out  in  decent 
raiment  for  him,  or  otherwise  applied  to  his  use  as  the  acting  inspectors  shall 
direct ;  but  no  credit  shall  be  given  for  overwork,  to  any  convict,  whose  whole 
weekly  earnings  do  not  exceed  the  whole  weekly  expense  of  his  maintenance  in 
the  prison. 

No  convict  shall  be  employed  or  act  as  underkeeper ;  nor  shall  any  convict 
act  as  clerk,  cook,  or  servant,  in  the  said  prison,  except  in  such  manner  as  is 
consistent  with  the  principles  of  separate  confinement. 
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No  convict  shall  be  allowed  to  use  tobacco  in  any  form,  or  to  receive  or  have 
any  other  clothing  or  food  than  is  prescribed  by  law,  and  the  rules  of  the  in- 
spectors. 

The  particular  employment  of  each  convict  shall  be  such  as  the  keeper  may 
consider  best  adapted  to  his  state  and  condition,  having  due  regard  to  that 
employment  which  is  most  profitable. 

The  convicts  shall  be  supplied,  as  far  as  practicable  and  consistent  with  the 
interest  of  the  state,  with  articles  manufactured  by  the  prisoners. 

No  person  shall  take  any  thing  into  or  out  of  the  prison  for  any  prisoner, 
without  the  consent  of  the  keeper. 

If  the  physician  shall  report  to  the  keeper,  that  any  prisoner  is  in  such  a 
situation  as  to  need  the  care  of  a  nurse,  the  keeper  may,  with  the  approbation 
of  the  acting  inspectors,  employ  one  of  the  prisoners  as  nurse,  so  long  as  the 
physician  shall  deem  necessary.  And  whenever,  in  the  opinion  of  the  physician, 
the  enlargement  of  any  prisoner  confined  in  the  cells  of  said  prison  shall  be 
absolutely  necessary  to  the  preservation  of  life,  the  keeper  shall,  from  time  to 
time,  and  for  such  length  of  time  as  the  physician  shall  direct,  cause  said 
prisoner  to  be  removed  from  his  or  her  cell,  but  the  prisoner  shall  in  every  such 
case  be  kept  from  the  society  of  the  other  prisoners,  except  such  as  may  attend 
as  nurses,  and  shall  in  no  case  be  permitted  to  go  beyond  the  walls  of  the 
prison. 

If  any  deputy  keeper  shall  report  that  any  prisoner  has  violated  any  of  the 
rules  and  regulations  for  the  government  of  the  prison,  the  keeper  shall  have 
before  him  said  prisoner  and  deputy  keeper  who  charges  him  with  such  offence, 
and  shall  inquire  into  such  charges,  adjudge  the  case,  and  award  such  measure 
of  punishment  *as  he  may  deem  proper,  not  exceeding  close  confinement  r*>T*j 
in  a  dark  cell,  on  bread  and  water,  with  a  chain  on  the  leg,  or  handcuffs,  L 
or  both,  for  six  days.  And  if  in  his  opinion  the  convict  should  receive  further 
punishment,  he  shall  refer  the  case  to  the  acting  inspectors,  who  shall  order  such 
further  punishment  as  they  shall  think  proper,  provided  that  corporal  punish- 
ment shall  in  no  case  be  inflicted. 

If  a  prisoner,  entitled  to  his  discharge  by  expiration  of  his  term  of  confine- 
ment, or  by  pardon,  shall  be  laboring  under  an  acute  or  dangerous  disease,  so 
as  to  render  him,  in  the  opinion  of  the  physician,  unable  to  take  care  of  himself, 
or  unfit  to  be  set  at  large,  he  shall  not  be  discharged,  except  at  his  own  request, 
until  the  physician  shall  deem  that  it  may  be  done  with  safety  to  the  prisoner 
and  others. 

Upon  the  discharge  of  each  prisoner,  who  has  not  money  to  the  amount  of  five 
dollars,  the  keeper  shall  pay  him  any  sura  not  exceeding  that  amount,  out  of  the 
moneys  of  the  state,  to  the  end  that  all  temptation  to  commit  offences  against 
society,  before  employment  or  the  means  of  living  can  be  procured,  may  be  re- 
moved. 

Each  prisoner,  upon  his  discharge,  shall  take  off  the  prison  dress,  and  have 
restored  to  him  the  clothes  and  all  other  articles  which  he  brought  to  the  prison, 
and  which  were  then  taken  from  him  ;  unless  the  same  have  been  sold  or  disposed 
of  by  the  keeper,  under  the  direction  of  the  inspectors  ;  and  then  such  prisoner 
shall  have  the  value  thereof  paid  to  him  by  the  keeper. 

Article  VII. — Of  visitors. 

12.  The  official  visitors  of  the  state  prison  shall  be  the  governor,  the  members 
of  the  legislature  and  secretary  of  state,  the  treasurer  of  the  state,  the  chancellor, 
the  six  judges  of  the  court  of  errors  and  appeals,  the  justices  of  the  supreme 
court,  and  the  attorney-general. 

The  official  visitors  may,  at  any  time,  visit  the  said  prison  and  examine  the 
same,  and  the  cells  thereof,  and  the  keeper  shall  give  them  every  facility  for  so 
doing. 

The  board  of  inspectors  shall  make  such  rules  and  regulations,  and  shall  give 
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the  keeper  such  authority  respecting  the  admission  of  other  visitors  than  the 
official  visitors,  as  they  shall  deem  proper. 

13.  Sec.  T.  Each  deputy  keeper  and  assistant  shall  hereafter  give  a  bond  to 
the  principal  keeper,  in  such  sum  as  he  shall  require,  not  exceeding  two  thousand 
dollars,  and  with  such  sureties  as  he  shall  approve,  and  the  clerk  of  said  prison 
shall  give  bond  to  the  inspectors,  with  two  sufficient  sureties,  to  be  approved  by 
them,  in  any  sum  required  by  said  inspectors,  not  exceeding  the  amount  before 
mentioned,  which  bond  shall  be  conditioned  for  the  faithful  performance  of  the 
duties  of  said  officers  respectively. 

14.  Sec.  8.  The  said  inspectors,  keeper,  deputy  keepers,  and  assistants,  and 
the  clerk  of  said  prison,  shall  not  be  authorized  to  enter  upon  the  duties  of  their 
respective  offices,  until  they  shall  have  taken  and  subscribed,  before  a  justice  of 
the  peace,  and  delivered  to  the  secretary  of  state,  to  be  filed  in  his  office,  the 

following  oath  or  affirmation,  viz.:    "I, ,  do  solemnly  swear  (or  affirm  as 

the  case  may  be),  that  I  will  well  and  faithfully  serve  the  state  of  New  Jersey, 

in  the  office  of  ,  and  will  faithfully  and  diligently  execute  all  the  duties 

required  of  me  as  said  officer,  and  carry  into  execution  all  the  laws  and  regula- 
tions of  the  state  prison  of  New  Jersey,  so  far  as  they  pertain  to  my  said  office, 
according  to  the  best  of  my  ability,  so  help  me  God." 

Relative  to  the  employment  of  a  teacher  and  moral  instructor  to  the  convicts  in  the 
state  prison.     Approved  February  9,  1848.     (Pam.  256.) 

15.  The  governor  of  this  state,  with  the  inspectors  of  the  state  prison,  be 
authorized  to  employ  a  suitable  person  as  a  teacher  and  moral  instructor  to  the 
convicts  in  said  prison,  at  a  salary  not  exceeding  four  hundred  dollars  (six  hun- 
dred by  act  of  1860),  to  be  paid  by  the  treasurer  of  this  state,  on  the  warrant 
or  warrants  of  the  governor. 

Supplement.     Approved  April  3,  1855.     (Pam.  647.) 

16.  Sec.  1.  From  and  after  the  passage  of  this  act,  it  shall  not  be  lawful  for 
*T'7^_1  *^e  keeper  of  the  state  prison,  or  for  any  other  officer  thereof,  to  furnish 

'  -•  any  entertainment  of  food,  liquors,  or  refreshments  to  any  inspector  or 
inspectors,  or  to  any  visitor  or  visitors,  official  or  otherwise,  of  the  said  prison, 
at  the  expense  of  the  state. 

17.  Sec.  2.  Each  inspector  of  the  said  prison,  duly  appointed  according  to 
law,  shall  be  entitled  to  receive,  for  their  attendance  at  their  stated  meetings,  to 
be  held  once  a  month,  at  the  rate  of  three  dollars  per  day,  to  be  paid  to  him  by 
the  treasurer  of  this  state,  upon  an  order  drawn  by  such  inspector. 

18.  Sec.  3.  In  addition  to  the  accounts  and  abstracts  of  the  said  prison  now 
required  to  be  kept  and  prepared,  it  shall  also  be  the  duty  of  the  said  keeper  to 
include  and  exhibit  in  the  said  accounts  and  abstract  a  full  account  and  statement 
of  all  moneys  paid  from  the  state  treasury  as  salaries  to  the  several  officers  and 
attendants  of  the  state  prison,  and  to  the  inspectors  thereof,  together  with  all 
moneys  paid  or  expended  by  the  state  on  account  of  repairs  made  to  the  said 
prison,  or  for  or  on  any  other  account  whatever;  and  the  said  accounts  and 
abstracts  shall  be  so  kept  and  prepared  as  annually  to  exhibit  the  true  and 
actual  receipts  and  expenditures  for  and  on  account  of  the  said  prison  of  every 
kind  and  description  whatsoever. 

19.  By  act  of  1857  (Pam.  476)  salaries  are  to  be  paid  monthly. 
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Acts  and  parts  of  acts  repealed, 

private,  when  not  in  force, 

public,  when  to  be  in  force, 

to  be  published  in  certain 

newspapers, 

how  distributed, 

repealed  and  not  re-enacted, 

what  provisions  of,  still  in 

force, 

Clerk  of  the  assembly,  duties  of, 

compensation    for    preparing 

journal. 

Common  law  of  other  states,  proof  of, 

Construction  of  words,  month,  year, 
onth,  and  state, 

Corporation,  taxes  on, 

County  collectors,  to  distribute  laws 
and  journals, 

Evidence,  laws  printed  by  authority 
of  the  state, 

by  authority  of  other  states, 

Fees  of  clerk  and  secretary,  when  to 
be  paid, 

Foreign  laws,  how  proved, 

reports, 

Laws,  &c,  copies  to  be  furnished  mem- 
bers of  legislature, 

Minutes  and  proceedings  of  the  legis- 
lature, 

Newspapers,  public  laws  to  be  printed 
in  certain, 

Offences,  penalties,  &c,  how  affected 
by  repeal, 


4, 

33 
36 
25 

12, 
20, 

30 

21 

8 

14, 

10 

28 

29, 

34 

34 

1-3 
35 

21, 

23 

26 
27 

27 

19 
34 
34 

32 

14 

18 

12 

28 

6 

Offices  and  appointments  not  affected,         11 
Penalty  on  county  clerk  and  collector 

for  neglect,  23 

Printers  of  laws,  appointment  and 

compensation,  30,  31 

Printing  of  laws  and  journals,  17 

price  of,  32 

Prosecutions,  &c,  not  affected   by 

repeal,  7 

Repeal  of  certain  acts  and  parts  of  acts,      4 

rights  accrued,  not  affected  by,  5 

offences,  how  far  affected  by,  6 

prosecutions,  &c,  pending  at  time 

of,  to  proceed,  7 

of  acts  heretofore  repealed,  effect  of,     9 

offices,  &c,  when  not  affected  by,       11 

Repealed,  what  provisions  of  still  in 

force,  10 

Rights  accrued,  not  affected  by  repeal,         5 
Secretary  of  state,  where  to  have  laws 

published,  12,  30 

to  copy  laws,  make  index,  &c,  13 

fees  of,  for  services,  16 

to  distribute  certain  laws,  20 

of  the  senate,  duties  of,  14,  15 

Taxes  on  certain  laws,  35 

Treasurer,  when  laws  to  be  delivered 

to,  18 

to  distribute  laws,  20,  22 

to  audit  and  certify  accounts,  24 

to  furnish  members  of  legislature 

with  laws,  &c,  30 


•Approved 


An  Act  relative  to  the  construction  of  certain  words  in  public  statutes.    Revision- 
April  16,  1846.     (R.  S.  674.) 

1.  The  word  "month,"  when  used  in  any  statute,  shall  be  construed  to  mean 
a  calendar  month,  and  the  words  "a  year,"  shall  be  construed  to  mean  a  calendar 
year. 

2.  The  word  "oath"  shall  be  construed  to  include  "affirmation,"  and  the  word 
"sworn"  shall  be  construed  to  include  "affirmed." 

*3.   The  word  "state"  when  applied  to  different  parts  of  the  United  r^fi 
States,  shall  be  construed  to  extend  to  and  include  the  District  of  Columbia  L 
and  the  several  territories  created  or  recognized  by  congress ;  and  the  words 
"  United  States"  shall  be  construed  to  include  the  said  territories. 

An  Act  to  repeal  certain  acts  and  parts  of  acts.     Revision — Approved  April  17,  1846. 

(R.  S.  675.) 

4.  Sec.  1.  Many  acts  are  hereby  repealed. 

5.  Sec.  2.  The  repeal  of  any  statutory  provision  by  this  act  shall  not  affect 
any  act  done,  or  right  accrued  or  established,  or  any  proceeding,  suit,  or  prose- 
cution had  or  commenced  in  any  civil  case,  previous  to  the  time  when  such  repeal 
shall  take  effect,  but  every  such  act,  right,  and  proceeding  shall  remain  as  valid 
and  effectual  as  if  the  provision  so  repealed  had  remained  in  force. 

6.  Sec.  3.  No  offence  committed  and  no  penalty  or  forfeiture  incurred  previous 
to  the  time  when  any  statutory  provision  shall  be  repealed,  shall  be  affected  by 
such  repeal,  except  that  when  any  punishment,  forfeiture,  or  penalty  shall  have 
been  mitigated  by  the  provisions  of  the  revised  statutes,  such  provisions  shall 
apply  to  and  control  any  judgment  to  be  pronounced  after  the  said  statutes  shall 
take  effect,  for  any  offence  committed  before  that  time. 
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7.  Sec.  4.  No  prosecution  for  any  offence,  or  for  the  recovery  of  any  penalty 
or  forfeiture  pending  at  the  time  any  statutory  provision  shall  be  repealed,  shall 
be  affected  by  such  repeal ;  but  the  same  shall  proceed  in  all  respects  as  if  such 
provision  had  not  been  repealed,  except  that  all  such  proceedings  had,  after  the 
time  when  the  revised  statutes  take  effect,  shall  be  conducted  according  to  the 
provisions  of  the  said  statutes,  and  shall  be  in  all  respects  subject  to  the  said 
provisions. 

8.  Sec.  5.  All  statutes  and  parts  of  statutes  which  were  repealed  or  abrogated 
by,  or  were  repugnant  to  any  law  hereby  repealed,  and  which  have  not  been  re- 
enacted  and  consolidated  in  the  revised  statutes,  shall  continue  to  be  so  repealed, 
and  shall  be  deemed  abrogated. 

9.  Sec.  6.  The  repeal  by  this  act  of  any  statute  or  part  of  a  statute,  hereto- 
fore repealed,  shall  not  be  construed  as  a  declaration  or  implication  that  such 
statute  or  part  of  a  statute  has  been  in  force  at  any  time  subsequent  to  such  first 
repeal. 

10.  Sec  1.  Where  any  statute,  not  hereby  repealed,  refers  to  and  adopts  any 
statute  or  part  of  a  statute  which  is  herein  repealed,  the  statute  or  part  of  a 
statute  so  referred  to  and  adopted  shall  not  be  deemed  repealed  by  the  provisions 
of  this  act,  but  shall  be  in  force  so  far  only  as  the  same  shall  have  been  so 
adopted,  and  for  no  other  purpose. 

11.  Sec.  8.  The  repeal  by  this  act  of  any  statutory  provision,  which  is  con- 
solidated and  re-enacted  in  the  revised  statutes,  by  virtue  of  which  any  appoint- 
ment shall  have  been  made,  or  any  office  is  or  shall  be  held,  shall  not  be  construed 
to  vacate  such  office,  or  in  any  way  affect  such  appointment,  but  the  said 
appointment  shall  continue,  and  the  said  offices  shall  be  held  subject  to  the 
provisions  of  law  in  force  after  the  repeal  of  such  statutory  provision. 

An  Act  relative  to  the  laws  of  this  state,  the  proceedings  of  the  legislature,  and  the  distri- 
bution thereof,  and  of  the  laws  of  the  United  States.  Revision — Approved  April  16, 
1840.     (R.  S.  710.) 

12.  Sec  1.  It  shall  be  the  duty  of  the  secretary  of  state  to  cause  each  and 
every  of  the  public  laws  of  the  legislature  to  be  published  in  one  or  more  of  the 
public  newspapers  in  the  city  of  Trenton,  within  two  weeks  after  the  passing 
thereof. 

13.  Sec  2.  It  shall  be  the  further  duty  of  the  said  secretary,  as  soon  as 
practicable  after  any  law  shall  be  passed,  to  cause  the  same  to  be  copied  for  the 
press,  with  proper  marginal  notes  to  each  section  :  and  he  shall  cause  the  several 
acts  of  each  year  to  be  designated  as  chapters,  and  numbered  according  to  the 
order  of  time  in  which  they  respectively  become  laws ;  and  the  said  secretary  shall, 
in  like  manner,  cause  the  joint  resolutions  of  the  senate  and  assembly  to  be 
copied  and  prepared  for  the  press;  and  make  out  an  index  to  the  acts  and  joint 
resolutions,  alphabetically  arranged;  and  deliver  the  copies  of  laws  and  joint 
^hkh-i  resolutions,  and  *index,  so  prepared  and  made,  to  the  printers  appointed 

J  to  print  the  same;  and  shall  direct  and  superintend  the  printing  thereof, 
and  compare  with  and  correct,  by  the  original  acts  and  resolutions,  the  proof 
sheets  and  printed  copies  of  the  said  laws  and  resolutions. 

14.  Sec  3.  It  shall  be  the  duty  of  the  secretary  of  the  senate,  and  of  the 
clerk  of  the  house  of  assembly,  to  cause  the  journals  of  their  respective  houses 
to  be  fairly  copied  and  prepared  for  the  press,  at  the  close  of  every  sitting  of  the 
legislature,  and  within  thirty  days  thereafter  to  deliver  such  copies  to  the  person 
or  persons  employed  to  print  the  same;  and  immediately  after  such  copy  shall 
be  made  and  prepared  for  the  press  as  aforesaid,  the  original  journal  shall  be 
deposited  iu  the  office  of  the  secretary  of  state,  there  to  remain,  and  be  kept  by 
him  unaltered  and  undefaced. 

15.  Sec  4.  The  minutes  of  the  joint  meetings  and  such  parts  of  the  executive 
journal  of  the  senate  as  the  said  senate  shall  order  to  be  printed,  shall  be  pre- 
pared for  the  press,  by  the  secretary  of  the  senate,  and  printed,  together  with 
the  journals  of  the  senate,  under  the  direction  and  superintendence  of  the  said 
secretary. 
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16.  Sec.  5.  There  shall  be  allowed  to  the  secretary  of  state,  for  making  and 
preparing  marginal  notes  and  an  index  as  aforesaid,  the  sura  of  fifteen  cents  for 
every  hundred  words.     (See  Salaries.) 

17.  Sec.  6.  The  laws  of  this  state,  the  votes  and  proceedings  of  the  house 
of  assembly,  the  journals  of  the  senate,  and  minutes  of  joint  meeting,  shall 
hereafter  be  printed  on  good  paper,  in  royal  octavo  form,  with  small  pica  type, 
in  the  same  manner  and  form  as  the  laws  of  the  United  States  are  now  printed; 
and  that  the  same  will  be  well  stitched  in  pamphlet  form. 

18.  Sec.  7.  The  printer  who  now  is  or  hereafter  may  be  appointed  to  print 
the  laws  and  proceedings  of  the  legislature  of  this  state  shall,  within  ninety  days 
after  he  shall  have  received  the  copies  thereof,  deliver  to  the  treasurer  of  this 
state,  as  many  copies  of  the  said  laws  and  proceedings  of  the  legislature,  for  the 
time  being,  as  shall  be  directed  by  law. 

19.  Sec.  8.  It  shall  be  the  duty  of  the  treasurer  of  this  state  to  retain  in  his 
hands  the  compensation  allowed  by  law  to  the  secretary  of  the  senate  and  to 
the  clerk  of  assembly  for  making  copies  of  the  aforesaid  votes  and  proceed- 
ings, until  they  shall  respectively  produce  to  him  the  receipt  of  the  printer  or 
printers  appointed  to  print  the  same,  acknowledging  the  reception  thereof; 
and  in  case  the  said  secretary  or  clerk  shall  fail  to  deliver  the  said  copies  to  the 
printer  or  printers,  or  the  said  printer  or  printers  shall  fail  to  deliver  to  the 
treasurer  the  required  number  of  printed  copies  of  the  laws  and  proceedings, 
within  the  time  above  limited  and  prescribed,  the  person  or  persons  so  failing 
shall  forfeit  the  one-fourth  part  of  the  compensation  to  him  or  them  allowed. 

20.  Sec.  9.  The  treasurer  aforesaid  shall,  on  receipt  of  the  laws  and  proceed- 
ings aforesaid,  after  retaining  two  copies  for  himself,  immediately  cause  the 
residue  to  be  delivered  to  and  distributed  among  the  persons,  and  in  the  pro- 
portions hereinafter  mentioned,  that  is  to  say :  to  the  governor  or  person  ad- 
ministering the  government  of  this  state,  three  copies;  to  the  secretary  of  state, 
for  the  library  of  Princeton  college,  and  of  the  two  literary  societies  in  said 
college,  each  one  set  thereof,  and  for  the  library  of  Rutgers  college,  and  of  the 
two  literary  societies  in  said  college,  each  one  set  thereof;  and  for  the  library 
of  Burlington  college,  and  of  the  two  literary  societies  in  said  college,  when 
organized,  each  one  set  thereof;  for  the  department  of  state  of  the  United 
States,  four  copies;  for  the  executive  of  each  state  and  territory  within  the 
United  States,  for  the  use  of  the  executives  and  legislatures  of  the  respective 
states  and  territories,  three  copies;  for  each  of  the  senators  and  representatives 
of  this  state,  in  the  congress  of  the  United  States,  one  copy;  for  the  librarian 
of  the  New  Jersey  Historical  Society,  for  the  use  of  the  society,  one  copy;  for 
the  president  of  the  American  Antiquarian  Society,  one  copy ;  which  copies 
the  said  secretary  shall  transmit  accordingly;  the  remainder  to  be  distributed 
by  the  said  treasurer,  each  and  every  year  hereafter,  to  the  justices  of  the  supreme 
court  of  this  state,  the  attorney- general,  the  prosecutor  of  the  pleas  of  each 
county,  the  secretary  of  state,  the  secretary  of  senate,  and  clerks  of  assembly, 
*court  of  chancery,  and  supreme  court,  each  one  copy;  to  the  secretary  r*»7*a 
of  the  senate,  for  the  use  of  the  senate  and  assembly,  sixty  copies;  and  ■- 
shall  distribute  the  remainder  among  the  several  counties  of  this  state,  in  the 
same  proportion  as  the  said  counties  shall  contribute  to  the  support  of  govern- 
ment, and  shall  transmit  them,  at  the  expense  of  the  state,  in  bundles,  directed 
to  the  collectors  of  the  several  counties  of  this  state. 

21.  Sec.  10.  Each  and  every  of  the  said  county  collectors,  after  retaining  one 
copy  for  himself,  shall,  at  the  expense  of  the  county,  forthwith  transmit  one  set 
of  the  laws  and  proceedings  aforesaid  to  each  of  the  following  officers,  that  is 
to  say :  the  judges  of  the  court  of  common  pleas,  the  justices  of  the  peace,  the 
magistrates  of  any  corporate  town  in  the  county,  the  sheriff,  surrogate  and  clerk 
of  the  court  of  common  pleas,  and  the  clerk  of  the  board  of  chosen  freeholders, 
and  the  representatives  of  the  county  in  the  legislature,  each  one  set;  to  each 
incorporated  library  company,  one  set:  Provided  always,  that  no  more  than  one 
copy  shall  be  delivered  to  any  person,  notwithstanding  such  person  may  hold 
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several  offices;  and  the  remainder  shall  be  divided  among  the  several  townships 
of  the  county,  and  transmitted  in  equal  proportions  to  the  clerk  of  each  town- 
ship, who  shall,  within  one  week  after  receipt  of  the  same,  after  retaining  one 
copy  for  the  use  of  the  township,  cause  the  residue  to  be  distributed  among  the 
officers  of  the  township,  giving  them  a  preference  in  the  following  order,  viz.: 
the  assessor,  collector,  chosen  freeholders,  and  overseers  of  the  poor,  one  set 
each :  and  the  receipts  of  the  persons  so  entitled  to  receive  the  same  shall  be 
sufficient  vouchers  to  the  said  treasurer  and  collectors  in  the  settlement  of  their 
accounts,  for  the  money  by  them  for  this  purpose  expended,  and  for  a  reasona- 
ble compensation  for  their  trouble. 

22.  Sec.  11.  So  many  of  the  laws  of  the  United  States  as  may  at  any  time 
be  apportioned  to  this  state  by  the  congress  of  the  United  States,  shall  be  de- 
livered to  the  treasurer  of  this  state,  to  be  by  him  distributed  among  the  follow- 
ing persons,  at  the  expense  of  the  state,  viz. :  to  the  governor  of  this  state,  the 
attorney-general,  the  prosecutor  of  the  pleas  of  each  county,  the  justices  of  the 
supreme  court,  the  clerks  of  the  courts  of  chancery  and  supreme  court,  the  secre- 
tary of  state,  and  the  members  of  the  legislature  of  this  state,  each  one  set,  and 
shall  retain  one  set  for  his  own  use ;  to  the  secretary  of  the  senate,  for  the  use 
of  the  senate,  two  sets  ;  to  the  clerk  of  the  assembly,  for  the  use  of  the  assem- 
bly, four  sets;  to  the  librarians  of  Princeton  college,  and  of  the  two  literary 
societies.in  said  college,  each  one  set;  to  the  librarians  of  Rutgers  college,  and 
of  the  two  literary  societies  in  said  college,  each  one  set ;  to  the  librarians  of 
Burlington  college,  and  of  the  two  literary  societies  in  said  college,  when 
organized,  each  one  set;  to  the  librarian  of  the  New  Jersey  Historical  Society, 
one  set ;  and  the  remainder  among  the  several  counties  of  this  state,  in  propor- 
tion to  their  quota  of  state  taxes,  to  be  transmitted  to  the  collectors  of  the 
respective  counties,  and  by  them  to  be  delivered  to  the  following  persons  in  the 
several  counties:  first,  to  the  clerk  of  the  court  of  common  pleas,  one  set; 
secondly,  to  the  directors  or  managers  of  every  public  library  in  the  county, 
one  set;  thirdly,  to  the  judges  of  the  common  pleas  of  the  county,  each  one  set; 
and  the  residue,  if  any  there  be,  to  be  disposed  of  as  shall  be  directed  by  the 
board  of  chosen  freeholders  of  the  county. 

23.  Sec.  12.  If  any  collector  or  clerk  shall  neglect  or  refuse  to  perform  any 
of  the  duties  required  of  him  by  this  act,  he  shall,  for  each  offence,  forfeit  and 
pay  the  sum  often  dollars,  to  be  sued  for  in  any  court  of  competent  jurisdiction, 
by  the  director  of  the  board  of  chosen  freeholders  of  the  county  wherein  he  may 
reside,  to  be  applied,  when  recovered,  to  the  use  of  the  county. 

24.  Sec.  13.  The  treasurer  shall  audit  and  adjust  any  accounts  presented  to 
him  for  services  done  or  performed  by  the  secretary  of  state  by  virtue  of  this 
act,  and  shall  certify  the  same  to  be  true  and  due  by  law,  before  any  warrant 
shall  be  drawn  for  the  payment  thereof. 

25.  Sec.  14.  From  and  after  the  passing  of  this  act,  all  public  acts  which 
shall  be  hereafter  passed,  shall  not  go  into  operation  or  be  in  force  until  the 
+khq-i  fourth  day  *of  July  next  after  the  passage  of  any  such  act,  unless  other- 

J  wise  specially  provided  for  in  such  act. 

26.  Sec.  15.  All  the  laws  heretofore  printed,  and  also  that  may  hereafter  be 
printed  by  the  authority  of  this  state,  shall,  before  any  court  in  this  state,  be 
received  in  evidence,  any  thing  in  any  law  to  the  contrary  notwithstanding. 

Supplement.     Approved  March  2,  1847.     (Pam.  146.) 

27.  The  printed  statute-books  and  pamphlet  session  laws  of  any  of  the  United 
States,  printed  and  published  by  the  direction  or  authority  of  such  state,  shall  be 
received  as  evidence  of  the  public  laws  of  such  state,  in  any  court  of  this  state ; 
and  that  such  court  may  determine  whether  any  book  or  pamphlet,  offered  as  such, 
was  so  printed  or  published,  either  from  inspection,  or  the  knowledge  of  the  judge 
or  judges  thereof,  or  from  testimony,  at  his  or  their  discretion ;  and  no  error  shall 
be  assigned  for  the  rejection  of  any  book  or  pamphlet,  offered  as  such,  unless  it  be 
proved  to  said  court,  that  such  book  or  pamphlet  is  received  as  a  statute-book  or 
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pamphlet  containing  the  session  laws  of  said  state,  in  the  courts  of  common  pleas 
or  higher  courts  of  such  state,  whose  statute-book  or  pamphlet  containing  the 
session  laws,  it  purports  to  be :  nor  shall  any  error  assigned  for  the  admission  of 
such  book  or  pamphlet  be  sustained,  unless  it  be  shown,  in  support  thereof,  that 
the  statute  offered  in  evidence  therefrom,  or  some  material  part  thereof,  was  not 
in  force  in  such  state  at  the  time  of  the  transaction  or  matter  to  which  it  was 
offered  as  pertinent  or  material. 

An  Act  to  provide  for  the  publication  of  the  public  laws  of  this  state.     Approved  February 

16,  1854.     (Pam.  104.) 

28.  Sec.  1.  It  shall  be  the  duty  of  the  governor  of  this  state  to  designate  two 
newspapers,  printed  at  each  county  town  in  this  state  (if  there  are  so  many  printed 
in  such  town),  according  to  his  discretion,  in  which  to  publish  annually,  within 
thirty  days  after  the  passage  of  the  same,  all  public  laws  enacted  at  each  session 
of  the  legislature,  excepting  such  as  relate  to  objects  entirely  local  in  their  char- 
acter ;  and  it  shall  be  the  duty  of  the  secretary  of  state  to  furnish  correct  copies 
for  this  purpose. 

29.  Sec.  2.  Upon  a  certificate  from  the  auditor  of  public  accounts  of  this  state, 
of  the  proper  performance  of  the  services  required  in  the  first  section  of  this  act, 
and  of  the  appointment  thereto  by  the  governor,  the  treasurer  be  authorized  and 
directed  to  pay  to  the  publisher  or  publishers  of  each  newspaper  so  designated, 
the  sum  of  fifty  dollars,  provided  that  a  receipt  be  given  in  full  of  all  demands  for 
such  service. 

*A  Supplement  to  the  act  entitled,  "An  act  relative  to  the  laws  of  this  state,  the  pro-   [-#700 
ceedings  of  the  legislature,  and  (he  distribution  thereof,  and  the  laws  of  the  United  L 
States,"  approved  April  sixteenth,  eighteen  hundred  and  forty-six.    Approved  March  25, 
1852.     (Pam.  446.) 

30.  Sec.  1.  Each  member  of  the  present  and  every  succeeding  legislature  shall 
be  furnished  by  the  treasurer  of  this  state  with  one  copy  of  the  laws  passed  at 
their  respective  sessions,  together  with  one  copy,  each,  of  the  proceedings  of  the 
house  of  assembly,  the  journals  of  the  senate  and  minutes  of  joint  meeting,  the 
same  to  be  plainly  and  substantially  bound,  and  transmitted  to  each  member,  as 
aforesaid,  by  said  treasurer,  at  the  expense  of  the  state,  at  the  time  of  distribu- 
tion of  the  said  laws,  proceedings,  and  journals,  as  provided  for  in  the  ninth  sec- 
tion of  the  act  to  which  this  is  a  supplement. 

31.  Sec.  2.  So  much  of  the  tenth  section  of  the  act  to  which  this  is  a  supple- 
ment, as  requires  the  county  collectors  to  transmit  to  the  representatives  of  the 
counties,  each,  one  set  of  the  laws  and  proceedings  aforesaid,  be,  and  the  same  is 
hereby  repealed. 

An  Act  to  regulate  the  price  of  public  printing.     Approved  March  6,  1856.     (Pam.  156.) 

32.  Sec.  1.  Hereafter  the  prices  of  public  printing  executed  in  pursuance  of 
any  order  by  the  senate  and  general  assembly  of  this  state,  or  by  virtue  of  any 
appointment  by  the  legislature,  shall  be  as  follows,  viz.: 

For  printing  the  laws  enacted  at  each  session  of  the  legislature,  the  same  to 
be  executed  in  royal  octavo  form,  on  good  paper,  worth  at  least  fifteen  cents  per 
pound,  upon  small  pica  type,  and  in  other  respects  conformable  to  the  directions 
of  the  act  approved  April  sixteenth,  eighteen  hundred  and  forty-six,  for  three 
thousand  copies,  the  sum  of  fifty  dollars  per  sheet  of  sixteen  pages. 

For  printing  the  law  and  chancery  reports,  per  sheet  of  sixteen  pages,  upon 
paper  worth  at  least  fifteen  cents  per  pound,  for  sixteen  hundred  copies,  upon 
small  pica  type,  the  sum  of  thirty-five  dollars  per  sheet. 

For  printing  the  journal  of  the  senate  and  minutes  of  the  general  assembly, 
per  sheet  of  sixteen  pages,  to  correspond  with  the  type  used  and  the  size  of  the 
page  with  those  heretofore  printed,  upon  paper  worth  at  least  twelve  cents  per 
pound,  for  one  thousand  copies,  the  sum  of  twenty-one  dollars  per  sheet. 

For  printing  the  public  bills  ordered  by  either  branch  of  the  legislature,  at  the 
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rate  of  four  dollars  and  fifty  cents  per  sheet,  for  one  hundred  and  thirty  copies, 
the  same  to  be  printed  on  good  foolscap  paper,  with  pica  type,  and  each  page  to 
contain  thirty-one  lines. 

For  pamphlets  and  other  papers  ordered  by  the  legislature,  at  the  rate  of  sixty- 
five  cents  per  thousand  ems  for  composition,  and  sixty-five  cents  per  token  of  two 
hundred  and  fifty  sheets  for  presswork,  to  be  executed  upon  paper  worth  at  least 
fifteen  cents  per  pound,  in  addition  to  the  regular  rates  for  folding,  stitching  and 
covering  the  same:  Provided,  that  in  all  cases  where  rule  and  figure  work  is 
required,  the  prices  for  composition  shall  be  double  the  rates  above  stated. 

33.  Sec.  4.  The  printer  who  now  is  or  hereafter  may  be  appointed  to  print 
the  laws  and  proceedings  of  the  legislature  of  this  state  shall,  within  four  months 
after  he  shall  receive  the  copies  thereof,  deliver  to  the  treasurer  of  this  state  as 
many  copies  of  the  said  laws  and  proceedings  of  the  legislature,  for  the  time 
being,  as  shall  be  directed  by  law. 

An  Act  relative  to  foreign  laws.     Approved  March  15,  1860.     (Pam.  200.) 

34.  The  reports  of  the  judicial  decisions  of  other  states  and  countries,  may  be 
judicially  noticed  by  the  courts  of  this  state,  as  evidence  of  the  common  laws  of 
such  states  or  countries,  and  of  the  judicial  construction  of  the  statutes,  or  laws 
thereof,  and  that  the  usual  printed  books  of  such  reports  shall  be  plenary  evi- 
dence of  such  decisions. 

An  Act  to  increase  the  revenues  of  the  state  of  New  Jersey.     Approved  March  6,  1858. 

(Pam.  220.) 

Whereas,  the  expenditures  of  state  legislation  are  largely  increased  by  numer- 
ous laws  of  a  purely  local  or  private  character,  annually  applied  for  and  en- 
acted ;  and  whereas  justice  demands  that  individuals  so  directly  benefited 
should  bear  a  portion  of  the  expenses  incurred  on  their  behalf — therefore, 

35.  Hereafter  no  private  act  passed  by  the  legislature  of  this  state,  hereinaf- 
ter described  and  assessed,  shall  be  enrolled  in  the  office  of  the  secretary  of  state, 
or  published,  or  have  the  force  and  effect  of  law,  until  the  party  or  parties  ask- 
ing and  requiring  the  same  shall  have  paid  into  the  state  treasury  the  following 
sums,  to  wit:  On  every  act  incorporating  or  chartering,  or  renewing  or  extend- 
ing the  corporate  powers  of  any  bank,  the  sum  of  one  dollar  per  thousand  on 
the  largest  amount  of  capital  authorized,  and  on  every  supplement  thereto,  ex- 
cept such  as  provide  for  an  increase  of  capital,  the  sum  of  twenty-five  dollars ; 
on  every  act  incorporating  or  chartering,  or  renewing  or  extending  the  corporate 
powers  of  any  canal,  railroad,  or  turnpike  company,  the  sum  of  one-fifth  of  a  dol- 
lar per  thousand  on  the  largest  amount  of  capital  authorized,  and  on  every  sup- 
plement thereto,  except  such  as  provide  for  an  increase  of  capital,  the  sum  of 
twenty-five  dollars;  on  every  act  incorporating  or  chartering,  or  renewing  or 
extending  the  corporate  powers  of  any  insurance  company,  except  mutual  com- 
panies, the  sum  of  one  half  of  one  dollar  per  thousand  on  the  largest  amount  of 
capital  authorized,  and  on  every  supplement  thereto,  except  such  as  provide  for 
an  increase  of  capital,  the  sum  of  twenty-five  dollars;  on  every  act  incorporat- 
ing or  chartering,  or  renewing  or  extending  the  corporate  powers  of  any  water 
power,  aqueduct,  or  gaslight  company,  the  sum  of  fifty  dollars,  and  on  every 
supplement  thereto  the  sum  of  twenty-five  dollars;  on  every  act  incorporating 
or  chartering,  or  renewing  or  extending  the  corporate  powers  of  any  steamboat, 
ferry,  express,  bridge,  plank  road,  manufacturing,  or  miniug  company,  the  sum 
of  thirty  dollars,  and  on  every  supplement  thereto  the  sum  of  twenty  dollars ; 
on  every  act  or  supplement  to  an  act  granting  corporate  powers,  or  extending 
or  renewing  corporate  powers,  in  any  case  where  the  authority  to  grant  such 
powers  is,  or  may  be  vested  by  law  in  any.  court  of  this  state,  the  sum  of  fifty 
dollars;  on  every  private  act  or  supplement  thereto  not  hereinbefore  mentioned, 
except  such  as  refer  to  benevolent,  religious,  charitable,  or  educational  institu- 
tions, or  to  agricultural  societies,  fire  or  military  companies,  the  sum  of  twenty- 
five  dollars. 


STATUTES.  825 

A  Supplement.     Approved  March  18,  1859. 

36.  Sec.  1.  So  much  of  the  act  to  which  this  act  is  a  supplement  as  prohibits 
the  enrolling  in  the  office  of  the  secretary  of  state,  or  publishing  any  private  act 
therein  described  and  assessed,  be  and  the  same  hereby  is  repealed. 

37.  Sec.  2.  If  the  parties  interested  in  any  law  referred  to  in  the  act  to  which 
this  act  is  a  supplement,  shall  fail  to  pay  the  sum  thereon  assessed  and  declared 
to  be  payable  on  the  same,  before  the  first  day  of  July  next  ensuing  the  passage 
thereof,  the  same  shall  cease,  and  be  inoperative  and  void,  to  all  intents  and  pur- 
poses, as  though  the  same  had  not  been  passed. 


NOTES. 

Where  a  statute  is  in  itself  ambiguous  and  difficult  of  interpretation,  the  preamble  may 
be  resorted  to,  but  not  to  create  doubt  and  uncertainty,  which  otherwise  does  not  exist. 
If  a  word  is  used  in  one  part,  susceptible  of  two  meanings,  and  in  another  part  is  used  in  a 
definite  sense,  it  is  to  be  understood  throughout  in  the  latter  sense,  unless  the  object  to 
which  it  applies,  or  the  connexion  in  which  it  stands,  requires  it  to  be  differently  understood 
in  the  two  places.  But  a  statute  ought  to  be  so  construed,  that,  if  possible,  no  clause, 
sentence,  or  word  shall  be  superfluous,  void  or  insignificant.     1  Harr.  286. 

The  repeal  of  an  act  will  not  destroy  an  estate  already  vested  under  it.  Acts  done, 
while  a  statute  was  in  force,  will  stand  and  be  effectual,  after  it  is  repealed.     lb. 

By  the  repeal  of  a  repealing  statute,  the  original  act  is  revived.  Where  a  statute  re- 
straining a  man's  natural  rights  or  his  use  of  his  property  is  repealed,  he  is  restored  to 
those  rights,  as  before  the  law  was  passed.     lb.  2  Zab.  387. 

The  effect  of  a  repealing  statute  varies  according  to  its  nature  and  object,  and  the  circum- 
stances of  the  case.  If  the  legislature  grants  property,  a  repeal  of  the  act  will  not  take  it 
away.  If  acts  are  done  or  omitted  under  an  existing  law,  which  subject  a  man  to  punish- 
ment, the  repeal  of  the  law  will  prevent  the  punishment.     lb. 

If  a  statute  uses  a  word,  as  "heir,"  which  has  a  definite  meaning  at  common  law,  it  will 
be  received  in  that  sense,  unless  it  clearly  appears,  that  a  different  sense  was  intended. 
1  Zab.  347. 

A  grant  from  the  state  will  be  construed  strictly,  so  that  nothing  will  pass  by  mere  im- 
plication; but  language  should  be  interpreted  according  to  its  fair  and  natural  import, 
and  so  as  to  effect  the  object  intended,  not  merely  in  form  but  in  substance.  1  Zab.  443. 
3  Zab.  538.     4  Zab.  Starr  v.  Cam.  &  Atlantic  R.  R.  Co.     2  Zab.  623.     4  Zab.  80. 

The  supposed  general  intention  of  the  legislature  in  a  statute  is  to  be  considered  in  sub- 
servience to  the  language  used;  and  the  language  is  not  to  be  strained  to  support  such 
supposed  intention.     1  Zab.  582. 

Penal  statutes  are  to  be  construed  strictly;  remedial  statutes  more  liberally.  2  Zab. 
623. 

Where  the  common  law  and  a  statute  differ,  the  common  law  gives  place  to  the  statute, 
but  only  when  the  latter  is  couched  in  negative  terms,  or  where  its  matter  is  so  clearly 
repugnant,  that  it  necessarily  implies  a  negative.     3  Zab.  33. 

In  the  construction  of  statutes,  other  statutes  in  pari  materia  must  be  regarded;  and 
when  a  term  or  phrase  used  in  any  statute  is  ambiguous,  the  meaning  will  be  given  to  it  in 
which  it  was  used  in  former  legislation  on  the  same  subject.  3  Zab.  143.  State  v.  Deshler, 
S.  C.  June  T.  1855. 

*Where,  in  the  revision  of  statutes,  by  incorporating  several  former  statutes  into  r#~ai 
one,  the  construction  of  the  words  would  give  a  meaning  clearly  at  variance  with  L 
the  intention  of  the  law,  the  true  construction  may  be  arrived  at  by  giving  such  words  the 
meaning  in  which  they  were  used  in  the  old  statute.  The  intention  of  the  draftsman,  or 
of  the  legislature,  not  expressed  in  the  statute  itself,  affords  no  legitimate  ground  to  con- 
trol or  influence  the  judicial  construction  of  it.     3  Zab.  180. 

Courts  will  not  insert  or  supply  a  positive  enactment  in  a  statute,  because  without  it  some 
other  provision  or  language  will  be  unmeaning.     3  Zab.  415. 

The  provisions  of  a  municipal  corporation,  as  a  city  charter,  &c,  may  be  repealed  or 
altered  by  the  legislature;  but  a  general  statute,  repealing  all  acts  contrary  to  its  pro- 
visions, will  not  be  held  to  repeal  a  clause  in  such  charter,  upon  the  same  subject  matter. 
The  provisions  of  a  charter  will  be  considered  to  be  altered  or  repealed,  only  by  express 
words.     3  Zab.  484,  529. 

The  decisions  of  state  courts,  in  construing  the  statutes  of  their  own  state,  should  be  held 
binding  on  the  other  states.     3  Zab.  593. 

If  the  proviso  of  a  statute  be  contrary  to  the  purview,  the  proviso  will  prevail  over  the 
purview.     4  Zab.  80. 

An  indictment  for  assault  and  battery,  concluding  "against  the  form  of  the  statute,"  is 
good.     4  Hal.  374. 

When  resort  may  be  had  to  the  preamble.  How  to  be  construed.  Effect  of  a  repeal. 
See  1  Harr.  286. 


!26 


SUPREME    COURT. 


SUPREME  COURT. 


Action*,  transitory,  where  to  be  tried,  5  j 

Bar,  when  issues  10  be  tried  at,  4 

Bastardy,  trial  of  issues  of,  12 
Circuit  courts,  to  try  issues  in  supreme 

court,  4 

by  whom  issues  tried,  7 

transcript  of  pleadings  sent 

down,  8 

process  for  convening  a  jury,  9 
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Compensation  of  judges  holding  circuits, 

&c, 
Issues,  where  to  be  tried, 

by  whom  to  be  tried, 

Jury,  process  for  circuit  courts, 

foreign,  when  to  be  ordered, 

subject  to  regulations  of  S.  C, 

Marriage,  issue  or  legality  of, 
Oyer  and  Terminer,  provisions  for  ab- 
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summoned, 
of  regular  term,  to  attend  spe- 
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compensation  of, 

Sheriff,  to  be  officer  of  circuits, 
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when  held, 

by  whom  held,  and  return  days,  2 
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heard,  3 

may  order  foreign  juries,       6,  16 

Transcript,  &c,  to  be  returned  by  circuit 

judge,  13 
Trials  of  transitory  actions,  5 
by  foreign  juries,                               6,  16 
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[See  Circuit  Courts.    Practice  of  Laic.     Terms  of  Courts. 

of  S  up  re  m  e  Court.'] 


Appendix,  Rules 


An  Act  relative  to  the  supreme  and  circuit  courts.     Revision — Approved  April  16,  1846. 

(It.  S.  196.) 

1.  The  supreme  court  shall  consist  of  a  chief  justice  and  four  associate  justices, 
and  shall  hold,  annually,  at  Trenton,  four  stated  terms,  commenciDg  on  the  first 
Tuesday  of  January,  April,  July  and  October,  respectively;  and  such  special 
sictrof,-!  terms,  *not  exceeding  two  in  any  one  year,  as  the  court  may  from  time  to 

-•  time  appoint.     (See  Practice  of  Law.) 

2.  The  said  supreme  court  may  be  held  by  the  chief  justice,  or  any  one  of  the 
said  justices;  aud  that  every  day  of  each  stated  term,  except  Sunday,  shall  be  a 
return  day. 

3.  It  shall  be  lawful  for  the  justices  of  the  supreme  court,  at  every  term 
thereof,  to  designate,  in  such  way  as  to  them  may  seem  proper,  one  or  more  of 
their  number  to  sit  during  term  time  in  a  separate  apartment  from  that  in  which 
the  regular  term  is  held,  for  the  purpose  of  hearing  and  decidiug  all  such  matters 
as,  by  the  rules  of  the  said  court,  are  or  may  be  denominated  common  business; 
whose  decisions  and  judgments  shall  be  as  good  and  effectual  as  if  they  had  been 
rendered  at  the  bar  of  said  court. 

4.  Every  issue  which  hath  been  or  shall  be  joined  in  the  supreme  court,  or  any 
other  court,  and  brought  into  the  supreme  court  to  be  tried,  and  which  is  or  may 
be  triable  by  the  country,  shall  be  tried  in  the  county  where  the  lands,  tenements 
or  hereditaments  in  question  are  situate,  or  the  cause  of  action  or  offence  hath 
arisen  or  been  committed,  or  shall  arise  or  be  committed ;  unless  the  supreme 
court,  upon  motion  in  behalf  of  this  state,  if  the  state  be  interested,  or  upon 
motion  of  either  party  in  the  action,  shall  think  proper  to  order  the  trial  to  be 
at  the  bar  of  the  said  supreme  court,  which  shall  only  be  done  where  the  matter 
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or  property  in  dispute  shall  be  of  the  value  of  three  thousand  dollars ;  and  if  the 
party,  who  shall  obtain  a  rule  for  a  trial  at  bar,  shall  not  recover  to  the  amount 
of  the  said  sura,  he  shall  be  entitled  to  no  more  costs  than  if  the  cause  had  been 
tried  at  the  circuit  court  of  the  proper  county. 

5.  An  action  merely  transitory  shall,  at  the  discretion  of  the  court,  be  tried 
in  the  county  in  which  the  cause  of  action  arose,  or  the  plaintiff  or  defendant 
reside  at  the  time  of  instituting  such  action,  or,  if  the  defendant  be  not  an 
inhabitant  of  this  state,  in  the  county  in  which  process  shall  have  been  served 
upon  him. 

6.  The  supreme  court  may  order  trials  by  foreign  juries  in  all  cases  where  it 
shall  be  proper  or  necessary. 

V.  The  chief  justice  or  one  of  the  justices  of  the  supreme  court,  before  whom 
the  circuit  court  in  every  county  of  this  state  shall  be  held,  shall  try  all  issues 
which  have  been  or  shall  be  joined  in  the  supreme  court,  or  in  any  other  court, 
and  brought  into  the  supreme  court  to  be  tried,  and  which  are  or  may  be  triable 
in  the  said  county. 

8.  When  such  issue  is  to  be  tried  at  a  circuit  court,  a  transcript  of  the  decla- 
ration and  pleadings  in  the  cause,  with  a  proper  placita,  and  nothing  more,  shall 
be  made  and  sent,  under  the  seal  of  the  supreme  court,  to  the  said  circuit  court, 
which  shall  be  a  sufficient  warrant  or  authority  for  the  latter  to  proceed  upon, 
hear  and  determine  the  said  cause  ;  and  the  plaintiff  or  defendant,  or  both,  may 
have  such  transcript  of  the  said  proceedings,  if  required. 

9.  The  process  for  convening  a  jury  in  the  circuit  court  to  try  an  issue  joined 
in  the  supreme  court,  or  removed  into  the  same  for  trial,  shall  be  a  venire  facias, 
which  shall  be  sued  out  of  the  supreme  court,  directed  to  the  sheriff  of  the  county 
in  which  the  said  circuit  court  is  to  be  held,  and  shall  be  returnable  to  the  same, 
and  there  filed. 

10.  The  chief  justice  and  every  justice  of  the  supreme  court  shall  be  and 
hereby  is  authorized  and  required,  at  the  said  circuit  court,  to  try  such  issues 
and  take  such  inquests  by  default  or  otherwise,  as  are  or  ought  to  be  tried  or 
taken  in  the  said  court,  to  record  nonsuits  and  defaults,  to  take  assizes,  and  to 
do  and  execute  all  other  matters  and  things,  which,  by  law,  may  or  ought  to  be 
done  respecting  the  premises. 

11.  The  sheriff  or  other  officer  of  the  county  in  which  the  said  circuit  court  is 
to  be  held,  shall  make  return  to  the  said  court  of  all  writs  and  juries,  with  the 
panels  and  other  matters  relative  to  the  same,  legally  arrayed  and  executed. 

12.  All  issues  upon  legality  of  marriage  and  upon  pleas  or  allegations  of  gene- 
ral or  special  bastardy,  shall  be  tried  by  the  country  and  not  otherwise. 

13.  The  justice  before  whom  such  circuit  court  shall  be  held,  shall  return  the 
*said  transcripts,  with  the  verdict  and  other  proceedings  before  him  had  r^oo 
upon  it,  to  the  supreme  court  at  the  next  term,  and  the  said  supreme  L 
court  shall  receive  and  file  the  same,  and  give  judgment  thereon  according  to 
law. 

14.  The  chief  justice  or  justice  of  the  supreme  court,  who  shall  attend  any 
special  term  of  said  court,  or  who  shall  hold  any  circuit  court,  or  court  of  oyer 
and  terminer  and  general  jail  delivery,  shall  receive  by  way  of  compensation 
thirty  dollars,  to  be  paid  by  the  treasurer  of  this  state,  on  a  warrant  signed  by 
the  governor  or  person  administering  the  government :  Provided  always,  that 
the  said  chief  justice  or  justices  shall  not  be  allowed  any  compensation  for  hold- 
ing the  court  of  oyer  and  terminer  and  general  jail  delivery,  unless  the  same  shall 
be  held  at  a  different  time  from  holding  the  circuit  court. 

15.  The  supreme  court  in  term  time,  or  any  two  justices  thereof  in  vacation, 
whenever  in  their  opinion  the  ends  of  justice  and  the  public  interest  require  it, 
may  order  a  special  circuit  court  to  be  holden  in  any  county  in  this  state,  for  the 
trial  of  any  indictment  or  indictments  for  murder  or  manslaughter,  which  have 
been  or  may  be  removed  into  the  supreme  court,  and  which  may  require  to  be 
tried  in  the  circuit  court  of  such  county;  but  such  order  shall  designate  the  in- 
dictment or  indictments  to  be  tried  at  such  special  court,  and  whether  to  be  tried 


828  SUPREME   COURT. 

by  a  jury  or  juries  of  the  county  in  which  such  special  court  is  to  be  held,  or  by 
a  foreign  jury  or  juries ;  and  upon  the  service  of  a  copy  of  such  order  upon  the 
sheriff  of  said  county,  at  least  twenty-five  days  before  the  time  appointed  for 
holding  such  special  circuit,  it  shall  be  his  duty  to  cause  to  be  selected  and  to 
summon  in  the  manner  directed  by  law,  a  sufficient  number  of  petit  jurors  to 
serve  at  such  court,  unless  the  indictment  or  indictments  to  be  tried  at  such  spe- 
cial court  is  or  are  to  be  tried  by  a  foreign  jury  or  juries;  and  all  process  of 
venire  and  subpoena  made  returnable  thereat,  shall  be  as  good  and  effectual  as  if 
the  same  were  made  returnable  to  a  stated  term  of  said  court. 

16.  The  supreme  court,  whenever  in  their  opinion  a  fair  and  impartial  trial 
cannot  be  had  before  a  jury  of  the  proper  county,  may,  upon  motion  in  behalf  of 
the  state,  or  on  the  part  of  any  defendant  or  prisoner,  order  any  indictment, 
found  and  presented  at  any  court  of  oyer  and  terminer  and  general  jail  delivery, 
or  at  any  court  of  general  quarter  sessions  of  the  peace,  except  such  indictments 
as  by  law  are  triable  in  the  court  of  general  quarter  sessions  of  the  peace,  to  be 
tried  by  a  foreign  jury  in  the  court  and  county  in  which  such  indictment  was 
found. 

IT.  In  cases  arising  under  the  two  last  preceding  sections,  foreign  juries  shall 
be  obtained  and  special  circuit  courts  held  upon  such  terms,  and  subject  to  such 
rules  and  regulations  as  the  supreme  court  shall  from  time  to  time  order  and 
direct :  Provided,  the  same  be  consistent  with  this  act,  the  constitution  of  this 
state  and  of  the  United  States. 

18.  If  the  justice  of  the  supreme  court,  by  whom  any  circuit  court  or  court  of 
oyer  and  terminer  and  general  jail  delivery  is  to  be  held,  shall  be  prevented  from 
attending  on  the  day  and  at  the  place,  when  and  where  any  such  court  is  to  be 
commenced  and  held,  no  process  returnable  to,  nor  any  recognisance  entered  into 
for  the  appearance  of  any  person  at  such  courts  respectively,  nor  any  indictment, 
suit  or  other  proceeding  depending  therein,  shall  be  thereby  abated,  discon- 
tinued or  avoided,  but  the  same  shall  remain  and  be  in  full  force,  as  if  such  jus- 
tice had  attended  and  opened  such  courts ;  and  it  shall  be  the  duty  of  the  clerk 
of  the  said  courts  to  cause  the  same  to  be  opened,  by  proclamation,  in  the  usual 
form ;  and  in  case  one  of  the  justices  of  the  supreme  court  shall  not  attend  during 
the  day,  then  the  clerk  shall  in  like  manner  adjourn  the  said  courts  to  the  next 
day,  and  so  from  day  to  day,  until  one  of  the  said  justices  shall  be  present,  or 
until  such  courts  shall  be  adjourned  for  the  term,  as  hereinafter  is  directed  ; 
which  proceedings  shall  be  regularly  entered  by  the  clerk  in  the  minutes  of  the 
said  courts. 

19.  If  no  justice  of  the  supreme  court  shall  attend  before  twelve  o'clock  on 
the  third  day  of  the  term  as  fixed  by  law,  then  the  clerk  of  the  said  court  of  oyer 
and  terminer  and  general  jail  delivery  and  circuit  court,  shall  cause  the  same,  by 
proclamation  in  the  usual  manner,  to  be  adjourned  to  meet  according  to  law; 
and  in  such  case,  all  suits,  actions,  indictments,  rules  and  other  proceedings  pend- 
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ing  in  the  *said  courts  respectively,  except  such  as  may  be  tried  in  the 


court  of  general  quarter  sessions  of  the  peace,  shall  be  continued  and 
stand  over  to  the  next  ensuing  term  of  the  said  courts,  without  prejudice  to  any 
of  the  parties. 

20.  The  circuit  courts  or  court  of  oyer  and  terminer  and  general  jail  delivery, 
when  sitting  in  and  for  any  county  in  this  state,  may  be  adjourned  over  from  any 
one  day  in  term  to  any  subsequent  day  in  the  same  term,  whenever  the  public 
convenience  and  that  of  the  members  of  the  court  may  require  or  justify  such 
adjournment;  and  in  case  of  such  adjournment,  all  suits,  indictments,  process, 
orders,  rules,  recognisances  and  other  proceedings  pending  in  such  courts  shall 
be  continued  to  the  time  to  which  said  adjournment  shall  be  made,  without  pre- 
judice to  any  of  the  parties  therein,  and  may  then  be  proceeded  in  according  to 
law,  in  the  same  manner  as  might  have  been  done  if  such  court  or  courts  had 
been  adjourned  from  day  to  day. 

21.  In  case  the  justice  of  the  supreme  court  holding  any  circuit  court  or  court 
of  oyer  aud  terminer  and  general  jail  delivery,  shall  be  prevented  from  continuing 
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to  preside  at  such  court  until  the  business  thereof  shall  he  finished,  then  it  shall 
and  may  be  lawful  for  any  other  justice  of  the  supreme  court  to  take  his  place 
and  to  proceed  with  the  business  of  the  said  courts,  in  the  same  manner  as  he 
might  have  done  if  he  had  been  present  and  presiding  at  the  commencement  of 
the  term. 

22.  If  at  any  time  during  the  session  of  any  circuit  court,  or  court  of  oyer  and 
terminer  and  general  jail  delivery,  the  justice  of  the  supreme  court  holding,  and 
presiding  at  such  court  or  courts,  shall  be  prevented  from  continuing  to  hold 
such  court  or  courts,  and  no  other  justice  of  the  supreme  court  shall  be  at  hand 
to  proceed  with  the  business  pending  in  such  court  or  courts,  it  shall  be  the  duty 
of  the  clerk  of  such  court  or  courts  to  enter  an  adjournment  for  the  term,  or  to 
any  subsequent  day  in  the  same  term ;  and  all  suits,  indictments  and  proceedings 
remaining  undisposed  of,  in  such  court  or  courts,  shall  be  continued  and  stand 
over  to  be  tried  and  disposed  of  at  the  next  succeeding  term  of  such  court  or 
courts,  or  at  the  time  to  which  said  adjournment  shall  be  made,  without  preju- 
dice, except  such  indictments  as  may  be  triable  in  the  court  of  quarter  sessions 
of  the  peace,  and  which  that  court  may  thereupon  proceed  to  try,  if  they  think 
proper  so  to  do,  in  the  same  manner  as  they  might  have  done  if  a  rule  had  been 
ordered  by  the  court  of  oyer  and  terminer  and  general  jail  delivery,  that  the  same 
should  be  handed  down  to  the  court  of  quarter  sessions. 

An  Act  relative  to  the  supreme  court.     Approved  February  8,  1850.    (Pam.  50.) 

23.  The  justices  of  the  supreme  court  be,  and  they  are  hereby  authorized  to 
appoint  two  suitable  persons  as  sergeants-at-arms  and  criers  of  said  courts,  to 
hold  their  offices  during  the  pleasure  of  said  court,  whose  duty  it  shall  be  to  attend 
said  court  during  the  several  terms  thereof,  for  which  service  they  shall  severally 
receive  one  dollar  per  day,  for  each  day  they  shall  be  in  actual  attendance  upon 
said  court,  to  be  paid  by  the  treasurer,  on  the  certificate  of  the  chief  justice  or 
any  other  of  the  justices  of  said  court. 

Supplement.     Approved  March  4,  1853.     (Pam.  285.) 

24.  Sec.  I.  The  chief  justice  or  any  justice  of  the  supreme  court,  who  shall 
hold  any  circuit  court  or  court  of  oyer  and  terminer  and  general  jail  delivery  in 
a  county,  whenever  in  his  opinion  the  ends  of  justice  and  the  public  interest 
require  it,  may  in  term  time  of  the  courts  in  said  county,  order  a  special  term  of 
said  courts,  or  of  either  of  them,  to  be  held  therein  for  the  trial  of  any  causes  or 
indictments  then  triable  and  remaining  untried,  which  may  require  to  be  tried 
in  either  of  said  courts,  before  the  next  regular  term  thereof;  and  all  suits,  in- 
dictments, processes,  orders,  rules,  recognisances  and  other  proceedings,  pend- 
ing in  any  of  such  courts,  shall  be  continued  over  to  such  special  term,  without 
prejudice  to  any  of  the  parties  therein,  and  may  then  be  proceeded  in,  according 
to  law. 

25.  Sec.  2.  The  petit  jurors  summoned  to  attend  at  the  regular  term  of  such 
courts  shall  attend  and  serve  at  the  special  courts ;  and  notice  of  such  special 
term  shall  be  published  in  one  or  more  of  the  newspapers  printed  and  circulated 
in  *the  county,  at  least  once  a  week,  from  the  date  of  the  order  to  the  r^or 
opening  of  the  special  term  ;  and  in  case  no  newspaper  be  printed  in  the  ■- 
county,  that  then  the  said  notice  shall  be  published  as  aforesaid,  in  one  or  more 
newspapers  printed  in  an  adjoining  county  or  counties,  as  the  court  shall  direct. 
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Apportioned  among  the  counties,  1,  4 

Chosen  freeholders  to  lend  it,  2 

compensation  of,  3 

■  penalty  for  embezzlement,  3 

to  make  annual  statement,  3 

title  of  Mercer  to  bonds,  &c. .vested  in,  8 

of  Mercer  to  be  governed  by  this  act,  9 


Chosen  freeholders  annually  to  apportion 

interest  to  townships,  10 

Mercer  county,  interest  of,  not  impaired,     5 

share  of  to  be  paid  to  treasurer,  6 

bonds,  &c,  when  to  be  delivered,  7 

Hopewell  township  deemed  part 

of,  11 


An  Act  making  provisions  for  the  deposit  and  distribution  of  so  much  of  the  surplus  revenue 
of  the  United  States,  as  now  is  or  may  hereafter  be  apportioned  to  and  received  by  this 
state.     Passed  March  10,  1837.     (R.  S.  789.) 

1.  As  soon  as  the  governor,  treasurer,  and  speaker  of  the  house  of  assembly 
of  this  state,  and  the  survivors  or  survivor  of  them,  and  their  successors  in  office, 
and  the  survivors  or  survivor  of  them,  shall  receive,  or  may  have  received  in 
deposit,  any  portion  of  the  surplus  revenue  of  the  general  government,  which  fell 
to  the  share  of  this  state  on  the  first  day  of  January  last,  and  which  may  fall  to 
the  share  of  this  state  at  any  time  or  times  hereafter,  they  shall  apportion  the  same 
among  the  several  counties  of  this  state,  in  the  ratio  of  the  state  tax  paid  by  the 
several  counties  into  the  treasury  of  the  state  during  the  past  year :  Provided,  that 
the  counties  of  Passaic  and  Atlantic,  erected  by  an  act  entitled,  'An  act  to  erect 
parts  of  the  counties  of  Essex  and  Bergen  into  a  new  county,  to  be  called  the  county 
of  Passaic,  and  the  eastern  part  of  the  county  of  Gloucester  into  a  separate  county, 
to  be  called  the  county  of  Atlantic,"  passed  February  seventh,  one  thousand  eight 
hundred  and  thirty-seven,  shall  be,  and  they  are  hereby,  entitled  to  receive,  in  like 
manner  and  upon  the  like  conditions,  their  share  or  proportion,  respectively,  of 
the  surplus  revenue  aforesaid,  according  to  the  said  ratio  of  apportionments; 
and  that  the  counties  of  Essex,  Bergen,  and  Gloucester  shall  abate  from  their 
respective  apportionments,  in  proportion  to  the  sums  apportioned  to  the  said  new 
counties  which  have  been  set  off  from  their  respective  districts,  a  true  list  of  which 
apportionment  shall  be  made  out,  and  filed  by  the  governor,  treasurer,  and  speaker 
of  the  house  of  assembly  in  the  office  of  the  treasurer  of  this  state,  whose  duty 
it  shall  be  forthwith  to  notify  in  writing  the  collectors  of  the  several  counties  of 
this  state  of  the  sum  apportioned  to  each  county  respectively ;  and  the  respective 
boards  of  chosen  freeholders  of  the  several  counties  are  hereby  authorized  and 
empowered  to  pledge  the  faith  of  their  respective  counties  for  the  safe  keeping 
and  repayment  thereof;  and  the  governor,  treasurer,  and  speaker  of  the  house 
of  assembly  of  this  state  shall  deliver  the  same  to  the  collectors  of  the  several 
counties,  or  other  competent  authority  authorized  by  the  board  of  chosen  free- 
holders of  such  county,  on  receiving  certificates  of  deposit  therefor,  signed  by 
the  director  of  the  respective  boards  of  chosen  freeholders,  in  such  form  as  may 
be  prescribed  by  the  governor,  treasurer,  and  speaker  of  the  house  of  assembly 
of  this  state,  or  the  survivors  or  survivor  of  them,  which  certificate  shall  express 
the  usual  and  legal  obligations  and  pledged  faith  of  the  county  for  the  safe 
keeping  and  repayment  thereof;  and  shall  pledge  the  faith  of  the  county  receiving 
the  same,  to  pay  the  said  money,  and  every  part  thereof,  from  time  to  time, 
whenever  the  same  shall  be  required  for  the  purpose  of  being  refunded  into  the 
treasury  of  the  United  States,  according  to  the  provisions  of  an  act  of  congress 
to  regulate  the  public  deposits,  passed  the  twenty-third  day  of  June,  A.  D. 
*"78fil  eignteen  hundred  and  thirty-six,  or  whenever  in  the  *opinion  of  the  legis- 
-"  lature  the  interest  of  the  state  may  require  its  return  :  Provided  however, 
that  in  case  any  board  of  chosen  freeholders  of  any  county  in  this  state  shall 
neglect  or  refuse,  for  the  space  of  three  months  after  such  board  shall  be  notified, 
to  repay  the  same,  according  to  the  provisions  contained  in  this  section,  that 
then  it  shall  and  may  be  lawful  for  the  legislature  of  this  state  to  cause  the  sum, 
received  by  such  county,  or  any  part  thereof,  that  may  remain  unpaid,  to  be 
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assessed,  levied,  and  collected  as  other  taxes  for  county  and  township  purposes 
are  or  may  be  by  law  assessed,  levied,  and  collected  in  such  county ;  and  it  shall 
be  the  duty  of  the  assessors,  collectors,  and  other  officers  of  such  county  to  per- 
form all  the  duties  required  by  law  in  assessing,  levying,  and  collecting  such 
taxes,  and  when  received  to  pay  the  same  forthwith  to  the  treasurer  of  this  state. 

2.  The  boards  of  chosen  freeholders  of  the  several  counties  in  this  state,  or  any 
person  or  persons  duly  authorized  by  them,  be  and  they  are  hereby  authorized  to 
loan,  and  reloan,  within  this  state,  giving  a  preference  to  the  citizens  of  their 
respective  counties,  all  such  sums  of  money  that  may  be  received  by  virtue  of  this 
act,  upon  bond  and  mortgage  or  other  good  and  sufficient  security,  as  to  them 
shall  seem  safe  and  proper,  and  to  sue  for  and  recover  the  same,  with  the  interest 
due  thereon,  in  their  corporate  name,  and  apportion  and  pay  the  interest  to  the 
several  townships,  in  the  ratio  contained  in  the  first  section  of  this  act,  and  for 
the  benefit  of  said  township,  or  the  inhabitants  thereof. 

3.  The  members  of  the  several  boards  of  chosen  freeholders,  the  collectors  of 
the  several  counties,  and  such  other  person  or  persons  as  may  be  aiding  in  the 
service  of  receiving  or  loaning  out  said  surplus,  or  any  part  thereof,  shall  not  be 
paid  any  other  than  a  per  diem  allowance,  which  in  no  case  shall  exceed  what  is 
usually  allowed  to  the  members  of  the  board  of  chosen  freeholders  for  other  ser- 
vices per  day ;  and  that  if  any  county  collector,  chosen  freeholder  of  any  of  the 
counties,  or  other  officer  who  may  have  in  charge  any  of  the  said  surplus  money 
under  the  provisions  of  this  act,  and  shall  embezzle  or  pervert  the  same,  or  any 
part  thereof,  to  any  purpose  not  plainly  indicated  by  this  act,  such  county  collec- 
tor, chosen  freeholder,  or  other  officer,  shall  be  deemed  guilty  of  a  misdemeanor, 
and  on  conviction  thereof  shall  be  punished  by  fine  not  exceeding  one  thousand 
dollars,  or  imprisonment  not  exceeding  five  years,  or  both,  at  the  discretion  of 
the  court  in  which  such  conviction  may  be  had :  Provided,  that  the  several 
boards  of  chosen  freeholders  shall  publish  annually,  in  one  or  more  newspapers 
printed  in  their  respective  counties,  and  if  no  newspaper  be  printed  in  such 
county,  then  in  a  newspaper  or  newspapers  printed  in  the  next  adjacent  county, 
a  detailed  statement  of  the  manner  in  which  such  loans  have  been  made,  the 
nature  of  the  securities  received,  and  the  rates  of  interest,  together  with  the 
amount  of  all  the  costs  and  charges  for  receiving,  loaning,  reloaning,  and  man- 
agement of  the  same. 

4.  If  the  board  of  chosen  freeholders  of  any  county  or  counties  of  this  state 
shall  neglect  or  refuse,  for  the  space  of  sixty  days  after  notice  is  given  to  the 
county  collector,  as  provided  for  in  the  first  section  of  this  act,  or  the  board  of 
chosen  freeholders  of  such  county  or  counties  neglect  or  refuse  to  pledge  the 
faith  of  such  county  or  counties  for  the  safe  keeping  and  repayment  thereof,  or 
to  give  such  certificate  or  certificates  of  deposit  therefor  as  is  required  in  the 
first  section,  it  shall  be  the  duty  of  the  governor,  speaker  of  the  house  of 
assembly,  and  treasurer  of  this  state,  or  their  successors  in  office,  or  the  survivor 
or  survivors  of  them,  to  cause  the  share  or  shares  apportioned  to  such  county  or 
counties  as  neglect  or  refuse  to  accept  the  same  upon  the  terms  and  conditions 
mentioned  in  this  act,  the  same  shall  be  loaned  out  within  this  state  on  bond  and 
mortgage  or  other  good  and  sufficient  security,  the  interes  received  thereon  to 
be  for  the  benefit  of  such  county  or  counties,  and  the  principal  at  the  risk  of 
such  counties. 

Supplement,     Passed  March  7,  1839.     (R.  S.  792.) 

5.  Sec.  1.  The  right  and  interest  of  those  parts  of  the  former  counties  of 
Hunterdon,  Burlington,  Middlesex,  and  Somerset,  now  included  within  the 
bounds  of  the  county  of  Mercer,  in  and  to  such  portions  of  the  surplus  revenue 
of  the  general  government,  as  have  been,  or  may  be  paid  to  the  said  counties, 
respectively,  *under  the  provisions  of  the  act  to  which  this  is  a  supple-  r^e* 
ment,  and  all  interest  money  which  has  accrued,  or  may  accrue  thereon,  L  *8' 
shall  not  be  deemed  to  be  in  any  wise  lessened  or  impaired  by  the  act  erecting 
said  county  of  Mercer,  and  the  supplement  thereto,  but  shall  be  as  good  and 
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effectual  in  law,  as  if  said  territory  had  never  been  separated  from  the  counties 
of  Hunterdon,  Burlington,  Middlesex,  and  Somerset  respectively. 

6.  Sec.  2.  The  boards  of  chosen  freeholders  of  the  several  counties  of  Hun- 
terdon, Burlington,  Middlesex,  and  Somerset  shall,  at  or  before  their  next  annual 
meetings,  ascertain  and  state  in  writing,  the  shares  of  such  portions  of  said  sur- 
plus revenue  as  have  heretofore  been  paid  to  those  counties  respectively,  upon 
which  those  parts  of  the  county  of  Mercer  which  were  formerly  included  in  their 
respective  counties,  if  then  composing  separate  and  distinct  townships  in  those 
counties,  would  have  been  entitled  to  receive  the  interest  in  proportion  to  the 
amount  of  taxable  property  and  ratables  therein,  according  to  the  assessment 
made  next  before  the  payment  of  said  surplus  to  the  said  counties,  and  shall, 
within  thirty  days  thereafter,  deliver  such  statement  to  the  treasurer  of  this 
state,  and  shall,  within  the  time  aforesaid,  pay  to  the  said  treasurer  the  interest 
which  shall  then  have  accrued  on  the  said  shares,  and  shall  also,  within  the  time 
aforesaid,  pay  to  said  treasurer  the  principal  of  said  shares,  or  deliver  to  said 
treasurer  the  bonds  and  mortgages  or  other  securities  by  them  respectively  taken 
and  received  to  secure  the  repayment  of  such  shares,  or  other  good  and  sufficient 
securities  for  the  same  amount,  deducting  therefrom  a  just  proportion  of  all  costs 
and  expenses  incurred  in  the  receiving,  loaning,  and  management  of  said  surplus, 
and  having  first  duly  assigned  the  same  to  the  board  of  chosen  freeholders  of  the 
county  of  Mercer. 

7.  Sec.  3.  As  soon  thereafter  as  the  board  of  chosen  freeholders  of  the  said 
county  of  Mercer  shall  pledge  the  faith  of  the  said  county  for  the  repayment  of 
the  amount  of  the  said  shares,  and  shall  make,  execute,  and  deliver  to  the  trea- 
surer of  this  state  a  certificate  of  deposit  for  the  amount  of  such  shares,  accord- 
ing to  the  provisions  of  the  first  section  of  the  act  to  which  this  is  a  supplement, 
and  in  the  form  heretofore  prescribed  and  used  (which  the  said  board  of  chosen 
freeholders  are  hereby  authorized  and  empowered  to  do),  it  shall  be  the  duty  of 
the  said  treasurer  to  pay  and  deliver  to  the  said  board  of  chosen  freeholders  of 
the  county  of  Mercer,  or  to  such  person  or  persons  as  they  shall  appoint  to 
receive  the  same,  all  the  moneys,  bonds  and  mortgages,  and  other  securities,  so 
as  aforesaid  paid  and  delivered  to  him,  and  also,  to  endorse  upon  the  certificates 
of  deposit  heretofore  given  and  executed  by  the  boards  of  chosen  freeholders  of 
the  said  couuties  of  Hunterdon,  Burlington,  Middlesex,  and  Somerset,  respec- 
tively, acknowledgments  of  the  receipts  of  so  much  of  the  principal  of  the  said 
surplus,  as  shall  have  been  paid  or  delivered  to  him,  in  the  manner  aforesaid,  by 
the  boards  of  chosen  freeholders  of  those  counties  respectively ;  which  acknow- 
ledgments shall  for  ever  thereafter  release  and  discharge  the  said  boards  and 
their  respective  counties  from  all  liability  for  or  on  account  of  the  sums  or 
amounts,  the  receipts  whereof  shall  be  so  acknowledged. 

8.  Sec.  4.  The  board  of  chosen  freeholders  of  the  county  of  Mercer  shall,  by 
virtue  of  the  said  assignments,  possess  and  be  vested  with  the  same  right,  title, 
interest,  and  right  of  action  in  and  upon  the  bonds  and  mortgages  and  other 
securities,  so  assigned  to  them,  as  the  boards  of  chosen  freeholders  of  the  said 
counties  of  Hunterdon,  Burlington,  Middlesex,  and  Somerset,  respectively  pos- 
sessed or  were  vested  with,  before  the  assignment  thereof;  and  shall  have  and 
hold  the  same,  for  the  like  uses  and  purposes,  and  subject  to  the  same  liabilities 
and  conditions,  in  all  respects,  as  are  prescribed  in  the  act  to  which  this  is  a 
supplement. 

9.  Sec.  5.  The  board  of  chosen  freeholders  of  the  said  county  of  Mercer,  in 
the  management  of  the  principal  of  the  said  surplus,  and  in  the  apportionment 
and  payment  of  the  interest  that  has  accrued  or  may  accrue  thereon,  shall  be 
governed  and  regulated  by  the  statements  mentioned  in  the  first  section  of  this 
act,  which  shall  be  filed  by  the  treasurer  of  this  state ;  and  that  if  any  further 
instalment  or  portion  of  the  said  surplus  revenue  shall  at  any  time  hereafter  be 
received  by  this  state,  a  ratable  and  just  share  or  part  thereof,  in  proportion  to 
*Tasi  *^e  sums  or  amounts  mentioned  in  the  said  statements,  shall  be  de- 

-I  ducted  from  the  shares  or  portions  of  the  said  counties  of  Hunterdon, 


SURROGATES.  833 

Rurlington,  Middlesex,  and  Somerset,  respectively,  and  shall  be  paid,  by  the 
proper  officers  of  this  state,  to  the  board  of  chosen  freeholders  of  the  said 
county  of  Mercer,  in  the  same  manner,  in  all  respects,  as  the  like  payments 
shall  be  made  to  the  boards  of  chosen  freeholders  of  the  other  counties  in  this 
state. 

10.  Sec.  6.  It  shall  be  the  duty  of  the  board  of  chosen  freeholders  of  the 
several  counties  of  this  state,  at  their  annual  meeting  in  each  and  every  year,  to 
apportion  and  pay  the  interest  of  so  much  of  the  surplus  revenue  as  shall  then 
be  and  remain  on  deposit  with  the  said  counties  respectively,  to  and  among  the 
several  townships  therein,  in  the  ratio  of  the  county  taxes  paid  by  them  during 
the  preceding  year. 

11.  Sec.  7.  This  act  shall  go  into  effect  immediately  after  the  passage  thereof, 
and  that  in  the  execution  and  performance  thereof,  the  township  of  Hopewell 
shall  be  deemed  and  taken  to  be  a  part  of  the  county  of  Mercer. 

For  similar  provisions  in  reference  to  Hudson  county,  see  Pamphlet  laws, 
1839-40,  page  65,  and  in  reference  to  Camden  county,  see  Pamphlet  laws, 
1843-4,  page  237. 

For  provisions  respecting  Ocean  county,  see  Acts  of  1850,  page  73. 
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Administration  of  persons  residing                      Books,  &c,  where  to  be  kept,  4 

out  of  the  state,                                      6  to  8  ; penalty  for  neglect,  5 

Appointment  and  power,                                   1     Bond  to  be  given,  2 

Books,  &c,  to  be  delivered  to  sue-                       Nonresidents,  administrators  of,  6  to  8 

cessor,                                                               3    Oath  of  office,  2 

Penalty  for  not  removing  books,  5 

[See   Assignments.      Executors    and   Administrators.      Insolvent    Estates. 
Orphans1  Courts.      Wills.'] 

An  Act  respecting  surrogates.     Bevision — Approved  April  15,  1846.     (R.  S.  827.) 

1.  There  shall  be  but  one  surrogate  elected  in  each  county  of  this  state,  and 
the  power  and  authority  of  the  surrogate  shall  be  limited  to  the  county  in  which 
he  is  or  shall  be  elected. 

2.  Every  surrogate,  before  he  enters  upon  the  execution  of  the  duties  of  his 
office,  shall  enter  into  bond  to  the  state  of  New  Jersey,  in  the  sum  of  two  thou- 
sand dollars,  with  at  least  two  good  and  sufficient  sureties,  being  freeholders  of 
the  county  for  which  such  surrogate  is  appointed,  to  be  approved  of  by  two  of 
the  judges  of  the  court  of  common  pleas  of  said  county;  which  bond,  with  the 
condition  thereof,  shall  be  in  the  form  hereinafter  mentioned,  and  shall  also 
take  and  subscribe  the  following  oath,  before  one  of  the  judges  of  the  said 
court: 

I, being  appointed  surrogate  of  the  county  of  do  solemnly 

swear  (or  affirm,  as  the  case  may  be),  that  I  will  well,  truly,  faithfully  and  im- 
partially execute  the  office  of  surrogate  of  the  said  county,  agreeably  to  law, 
according  to  the  best  of  my  skill  and  understanding.     So  help  me  God. 

Which  oath  or  affirmation  shall,  by  the  judge  before  whom  the  same  is  taken, 
be  delivered  or  safely  transmitted  to  the  secretary  of  state,  together  with  the 
bond  aforesaid,  to  be  filed  among  the  public  papers  of  his  office ;  and  the  bond 
to  be  entered  into  as  aforesaid,  shall  be  in  the  following  form  : 

Know  all  men  by  these  presents,  that  we of  the  county  of  in 

the  state  of  New  Jersey,  are  held  and  firmly  bound  unto  the  said  state  in  the  sum 
of  two  thousand  dollars,  to  be  paid  to  the  said  state,  to  which  payment  well  and 
truly  to  be  made  and  done,  we  bind  ourselves,  our  heirs,  executors  and  adminis- 

53 


834  SURROGATES. 

*'7SQ"1  Orators,  *jointly  and  severally,  firmly  by  these  presents.     Sealed  with 

-•  our  seals,  and  dated  the day  of  in  the  year  of  our  Lord 

one  thousand  eight  hundred  and .     The  condition  of  this  obligation  is 

such,  that  if  the  above  bounden  ■ shall  well  and  truly  execute  the  office  of 

surrogate  of  the  county  of and  in  all  things  touching  and  concerning  the 

said  office,  shall  well  and  truly,  faithfully  and  impartially  execute  and  perform 
the  same  according  to  law,  as  well  with  respect  to  all  persons  whatsoever  con- 
cerned as  to  the  said  state  of  New  Jersey,  and  at  the  expiration  of  his  said  office, 
shall  deliver  the  seal  and  all  the  books,  records  and  papers  remaining  in  said 
office,  or  appertaining  thereto,  to  his  successor  in  office,  then  the  above  obliga- 
tion to  be  void,  otherwise  to  be  and  remain  in  full  force  and  virtue. 

3.  Upon  the  death,  removal  or  expiration  of  the  office  of  surrogate,  the 
minutes,  papers,  writings,  documents  and  books  of  and  belonging  to  such  office, 
shall  be  delivered  to  his  successor  in  office,  on  oath  or  affirmation  of  the  preced- 
ing surrogate,  or  in  case  of  his  death,  on  the  oath  or  affirmation  of  his  execu- 
tors or  administrators  ;  and  if  such  surrogate,  or  the  executors  or  administrators 
of  a  deceased  surrogate,  shall  refuse  or  neglect  to  deliver  the  same  on  oath  or 
affirmation  as  aforesaid,  being  demanded  by  the  successor  in  office,  then  every 
such  person  shall  forfeit  and  pay  five  hundred  dollars,  to  be  recovered  with 
costs,  by  action  of  debt,  in  the  name  of  the  county  collector,  for  the  use  of  the 
state. 

4.  In  every  county  of  this  state,  where  an  office  hath  been  or  hereafter  shall 
be  built  or  provided,  of  materials  not  liable  to  be  destroyed  by  fire,  for  the  use 
of  the  surrogate  of  said  county,  within  half  a  mile  of  the  court-house,  the  surro- 
gate of  such  county  shall  be  and  he  hereby  is  required,  upon  notice  in  writing 
for  that  purpose  being  given  to  him  by  the  director  of  the  board  of  chosen  free- 
holders, to  remove  to  the  office  so  provided  all  the  books,  records  and  papers 
appertaining  to  the  office  of  such  surrogate. 

5.  If  any  surrogate  shall  neglect  or  refuse,  for  the  space  of  thirty  days  after 
receiving  notice  as  aforesaid,  to  remove  all  the  books,  records  and  papers  apper- 
taining to  his  said  office,  to  the  office  which  hath  been  or  may  be  built  or  pro- 
vided as  aforesaid,  every  surrogate  so  offending  shall  forfeit  and  pay,  for  each 
day  he  shall  so  neglect  or  refuse,  after  the  expiration  of  the  said  thirty  days,  the 
sum  of  ten  dollars,  to  be  sued  for  and  recovered  by  the  director  of  the  board  of 
chosen  freeholders,  in  the  county  where  the  delinquency  shall  happen,  in  his  own 
name,  to  be  applied,  when  recovered,  to  and  for  the  use  of  the  county. 

An  Act  to  provide  for  granting  letters  of  administration  of  the  estate  of  intestates  residing 
out  of  this  state  at  the  time  of  their  decease.  Revision — Approved  April  17,  1846. 
(R.  S.  336.) 

Whereas  doubts  have  arisen  whether  the  ordinary  of  this  state,  or  the  surro- 
gates of  the  several  counties,  have  power  to  grant  letters  of  administration  of 
the  estate  of  any  person  who  did  not,  at  the  time  of  his  decease,  reside  in  this 
state — therefore, 

6.  Sec.  1.  When  any  person  shall  have  died  or  may  hereafter  die  intestate, 
who  did  not  reside  in  this  state  at  the  time  of  his  or  her  decease,  and  it  shall  be 
necessary  or  desirable  to  have  letters  of  administration  granted  in  this  state,  it 
shall  be  lawful  for  the  ordinary  or  the  surrogate  of  any  county,  upon  application 
in  writing,  made  to  either  for  the  purpose,  to  make  an  order  that  cause  be 
shown  before  him,  at  a  certain  time  and  place  therein  to  be  expressed,  not  less 
than  thirty  days  nor  more  than  six  months  from  the  time  of  making  such  order, 
why  letters  of  administration  shall  not  be  granted  to  the  person  or  persons 
making  such  application  ;  which  order  shall  be  published  in  such  manner  as  the 
ordinary  or  surrogate  making  the  same  shall  direct:  Provided,  if  there  shall  be 
any  goods,  chattels,  or  assets  of  such  intestate  in  any  county  of  this  state,  such 
application  shall  be  made  to  the  surrogate  of  such  county  or  ordinary,  or  if  in 
two  or  more  counties,  then  to  the  surrogate  of  either  of  such  counties  or  to  the 
ordinary. 
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7.  Sec.  2.  If  the  person  or  persons  making  such  application  shall,  at  the  time 
and  place  designated  for  that  purpose  as  aforesaid,  prove  to  the  satisfaction  of 
the  *ordinary  or  surrogate  that  the  said  order  has  been  duly  advertised  and  r*>7qn 
published,  in  manner  therein  directed,  and  if  no  sufficient  cause  shall  appear  L 

or  be  shown  to  the  contrary,  it  shall  and  may  be  lawful  for  the  said  ordinary  or 
surrogate  to  grant  letters  of  administration  of  the  estate  of  said  intestate  to  the 
person  or  persons  making  the  application  as  aforesaid,  upon  his,  her,  or  their 
giving  bond  to  the  ordinary,  with  security  for  the  faithful  administration  of  the 
estate  of  the  said  intestate,  in  the  same  manner  as  is  now  required  by  law  in 
granting  letters  of  administration  in  other  cases. 

8.  Sec.  3.  Whenever  any  such  administrator  as  aforesaid  has  died,  or  shall 
hereafter  die,  or  become  incapable  of  acting,  before  fully  administering  the  estate 
of  his  or  her  intestate,  it  shall  and  may  be  lawful  for  the  surrogate  of  the  county 
or  the  ordinary,  as  the  case  may  be,  to  grant  letters  of  administration  de  bonis 
non  to  any  person  or  persons,  in  the  manner  prescribed  by  this  act  for  granting 
letters  of  administration  to  the  first  administrator. 


NOTES. 

By  sec.  22  of  the  act  of  1855  (see  Orphans'  Courts,  70),  the  surrogate  is  authorized  to 
make  orders,  limiting  the  demands  of  creditors  against  the  estate  of  deceased  persons  to 
the  period  of  nine  months.  This  is  a  new  and  important  power,  and  ought  to  be  carefully 
performed. 

It  will  be  important  that  such  orders  be  so  made  as  to  be  easily  found  and  permanently 
preserved;  and  therefore  the  surrogates  should  procure  well  bound  books,  and  have  them 
lettered,  Surrogate's  Book,  or  with  some  other  distinctive  name.  In  this  book,  it  will  be 
proper  to  enter  orders  to  show  cause,  &c,  under  the  act  above,  6  to  8;  and  under  the  act 
relative  to  the  probate  of  wills  from  other  states:  see  Wills,  31  to  35.  This  will  be  much 
safer  than  merely  to  file  them.  Every  order  made  in  the  book,  it  will  be  proper  for  the 
surrogate  to  sign  with  his  own  proper  name. 

Whenever  letters  testamentary  or  of  administration  are  granted,  it  will  be  proper  for  the 
surrogate,  as  a  matter  of  course,  to  enter  an  order  in  his  book,  in  the  following  or  like 
form:  — 

In  the  matter  of  A.  B.,  "1 

Executor  of  E.  F.,  deceased.    J 

I,  G.  H.,  surrogate  of  the  county  of  C,  do  hereby  order  that  the  said  executor  give  pub- 
lic notice  to  the  creditors  of  the  estate  of  said  E.  F.,  deceased,  to  bring  in  their  debts, 
demands  and  claims  against  the  same,  under  oath,  within  nine  months  from  the  date 
hereof,  by  setting  up  such  notice  in  five  of  the  most  public  places  in  said  county  for  the 
space  of  two  months,  and  also  by  advertising  the  same  for  the  like  space  in  the  Pioneer,  a 
newspaper  published  at  B.  in  said  county  (and  a  further  notice,  if  it  is  deemed  advisable, 
as  may  be  directed.) 

Witness  my  hand,  this day  of &c.  G.  H.,  Surrogate. 

If  the  estate  is  represented  under  oath  to  be  insolvent,  it  is  supposed  the  orphans'  court 
may  still  make  the  order  to  bring  in  the  claims  in  six  months.  (See  Insolvent  Estates,  3.) 
Where  the  insolvency  is  known  and  declared  at  the  beginning,  it  will  therefore  probably  be 
best  to  wait  until  the  court,  and  have  the  order  then  so  made.  The  surrogate  is  not  author- 
ized to  make  the  order  short  of  nine  months. 

When  an  order  has  been  made  by  the  court  or  the  surrogate,  that  creditors  bring  in 
their  claims,  at  the  next  term  of  the  court  after  the  expiration  of  the  time  limited,  proof 
should  be  made  by  the  affidavit  of  a  person  who  set  up  the  notices,  &c,  or  of  the  surrogate 
himself,  if  he  does  it,  as  is  most  convenient,  that  the  notices  have  been  set  up  and  adver- 
tised, according  to  law,  which  affidavit  ought  to  specify  where  they  were  set  up  and  adver- 
tised; and  this  proof  being  laid  before  the  orphans'  court,  a  final  decree  should  be  made 
that  all  creditors  who  have  not  brought  in  their  claims  within  the  time  in  said  order  directed, 
be  barred  from  any  action  therefor,  against  the  executor  or  administrator,  pursuant  to  the 
act  of  1849.     (See  Executors  and  Administrators,  29.) 

If  the  order  is  properly  made  and  advertised,  all  creditors,  whether  the  estate  is  insol- 
vent or  not,  are  required  to  bring  in  their  claims  in  writing,  specifying  the  particulars, 
under  oath  or  affirmation;  and  executors  and  administrators  should  be  aware,  that  if  they 
pay  claims  not  so  presented,  and  objection  is  made,  when  they  come  to  settle  their  accounts, 
they  may  be  required  to  produce  strict  proof  that  such  claims  were  correct.  The  executor, 
however,  is  not  bound  to  pay  a  claim,  although  it  is  presented  under  oath,  if  he  has  reason 
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lo  think  it  unjust.  In.tbe  case  of  insolvent  estates,  a  mode  is  provided  for  trying  the  claim, 
at  the  instance  of  the  executor,  &c,  or  of  any  creditor.  (See  Insolvent  Estates,  G.)  In 
other  cases,  the  executor,  &c,  if  he  dispute  the  claim,  or  any  part  thereof,  and  shall  give 
notice  in  writing  to  the  creditor  or  claimant,  his  attorney  or  agent,  that  said  claim,  or  any 
part  thereof,  is  disputed,  such  creditor  must  bring  suit  therefor  in  three  months  from  the 
.£_„.-,  time  of  giving  such  *notice;  and  in  any  suit  not  commenced  within  said  time,  the 
,l  J  decree  of  the  court  will  bar  any  recovery.  (See  Executors  and  Administra- 
tors, 29.) 

Surrogates  may  employ  clerks  to  perform  the  mere  ministerial  duties  of  their  offices;  but 
no  such  clerk  ought  to  sign  the  surrogate's  name,  or  to  administer  oaths,  or  perform  any  act 
of  a  judicial  nature. 

The  surrogate  is  in  the  nature  of  a  deputy  of  the  ordinary,  whose  jurisdiction  is  concur- 
rent. But  when  the  surrogate  has  obtained  cognizance  of  a  particular  case,  the  ordinary 
cannot  interfere,  except  by  way  of  appeal.     3  Gr.  C.  R.  408. 

A  surrogate  has  power  to  certify  copies  of  records  in  his  office,  under  his  hand  and  seal; 
but  his  certificate  that  certain  facts  appear,  &c,  is  of  no  validity.     1  South.  76. 
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Appointment  of  commissioners  to  erect  |  President  of  council  may  administer  oaths,  6 

office  for  surveyor-general  of  the  |  Surveyors-general,  where  to  keep  records,  3,5 

western  division  of  New  Jersey,         1  j penalty  for  neglect  or  refusal,  3,  5 

to  erect  similar  office  in  East  Jersey,  4  i to  have  seals  of  office,  8 

Appropriations  for  these  objects,  2,  5    may  certify  copies  of  writings,  9 

Deputy  surveyor  may  administer  oaths,        7  | fees  for  services,  10 

[See  Limitation  of  Actions.      Territory.'] 

An  Act  to  provide  for  the  safe  keeping  of  the  records  in  the  surveyor-general's  office  of  the 
eastern  and  western  divisions  of  this  state.     Passed  December  G,  1825. 

1  and  2.   Executed  and  building  erected. 

3.  As  soon  as  the  said  building  shall  be  completed,  and  notice  thereof  in  writ- 
ing given  by  the  said  commissioners,  or  any  of  them,  to  the  surveyor-general  of 
the  said  western  division,  it  shall  be  the  duty  of  the  said  surveyor-general  to  re- 
move to  the  said  building  all  the  books  of  record  and  papers  belonging  and 
appertaining  to  the  office  of  surveyor-general  of  the  said  division,  and  to  keep 
the  same  therein.  And  if  the  said  surveyor-general  shall  neglect  or  refuse,  for 
the  space  of  thirty  days  after  notice  as  aforesaid,  to  remove  to  the  said  building 
all  the  books  of  record  and  papers  belonging  and  appertaining  to  his  said  office, 
he  shall  forfeit  and  pay,  for  each  and  every  day  he  shall  so  neglect  or  refuse,  the 
sum  of  fifty  dollars,  to  be  sued  for  and  recovered  by  the  treasurer  of  this  state 
for  the  time  being,  for  the  use  of  the  state. 

4  and  5.  Executed  and  building  erected,  and  third  section  made  applicable 
to  surveyor-general  of  eastern  division. 


'792] 


*An  Act  to  authorize  the  president  of  the  council  of  proprietors  in  West  Jersey  to 
administer  oaths  and  affirmations  to  witnesses  in  certain  cases.  Passed  January 
13,  1830.     (R.  S.  787.) 

6.  Sec.  1.  It  shall  and  may  be  lawful  for  the  president  of  the  council  of  pro- 
prietors, or  in  his  absence,  the  vice  president  or  president  pro  tem.,  to  administer 
oaths  or  affirmations  to  witnesses,  touching  any  dispute  or  controversy  that  may 
come  before  the  said  council  of  proprietors  for  their  adjudications. 

7.  Sec.  2.  It  shall  and  may  be  lawful  for  deputy  surveyors  to  take  depositions 
or  affirmations  of  citations  being  duly  served,  as  also,  in  relation  to  corner  lines 
and  boundaries  of  land,  wherein  they  are  called  to  survey  or  resurvey,  which 
depositions  or  affirmations  they  are  hereby  authorized  to  administer;  and  the 
oaths  and  affirmations  so  as  aforesaid  authorized  to  be  administered  by  the  pre- 
sident of  said  council,  vice-president  or  president  pro  tern.,  or  deputy  surveyors, 
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shall  have  the  same  force  and  effect  as  if  they  had  been  taken  before  a  justice  of 
the  peace  of  the  proper  county ;  and  if  any  person,  so  as  aforesaid  taking  an  oath 
or  affirmation  before  any  of  the  officers  aforesaid,  shall  falsely,  wilfully,  and  cor- 
ruptly swear  or  affirm  to  any  matter  or  thing  which,  if  the  same  had  been  sworn 
or  affirmed  to  before  any  court  of  law  in  this  state,  would  have  amounted  to  wil- 
ful and  corrupt  perjury,  then  such  person,  so  offending,  shall  be  deemed  and  ad- 
judged to  be  guilty  of  wilful  and  corrupt  perjury,  and  on  conviction  thereof,  shall 
be  punished  accordingly ;  and  the  officer  administering  such  oath  or  affirmation 
shall  cause  the  name  of  the  witness,  and  the  purpose  for  which  he  was  so  sworn 
or  affirmed,  to  be  entered  on  the  journals  of  said  council  of  proprietors. 

An  Act  to  provide  a  more  easy  mode  of  proving  surveys  of  land  in  this  state,  and  for  other 
purposes.     Passed  the  27th  of  February,  1838.     (R.  S.  670.) 

8.  Sec.  1.  There  shall  be  a  seal  for  the  surveyor-general  of  the  western  divi- 
sion of  this  state,  and  also  a  seal  for  the  surveyor-general  of  the  eastern  division 
of  this  state,  provided  by  the  governor  at  the  expense  of  the  state,  to  be  by  him 
devised;  and  a  description  of  each  seal,  in  writing,  be  deposited  and  recorded  in 
the  office  of  the  secretary  of  this  state,  shall  there  remain  as  public  records 
thereof;  and  the  said  seal  for  the  surveyor-general  of  the  western  division  of 
this  state  shall  be  deposited  with  him,  and  the  said  seal  for  the  surveyor-general 
of  the  eastern  division  shall  be  deposited  with  him,  and  they  shall  be  handed 
down  to  their  respective  successors  in  office. 

9.  Sec.  2.  Copies  of  all  surveys  and  other  writings  of  record,  in  either  the 
office  of  the  surveyor-general  of  the  western  or  eastern  division  of  this  state,  if 
certified  to  be  true  copies,  under  the  hand  and  seal  of  the  surveyor-general,  in 
whose  office  the  same  may  be  of  record,  shall  be  esteemed  and  taken  for  true 
copies  thereof,  and  as  such  may  be  read  in  evidence  in  any  court  of  law  or  equity 
in  this  state,  where  the  same  would  be  admissible,  if  proved  to  be  true  copies, 
according  to  the  existing  laws  of  evidence,  any  law,  usage  or  custom  to  the  con- 
trary notwithstanding. 

10.  Sec.  3.  The  aforesaid  surveyors-general  and  their  successors  in  office, 
shall  be  respectively  entitled  to  demand  and  receive  the  following  fees  for  services 
rendered  by  either  of  them  in  their  respective  offices,  and  no  more :  that  is  to  say, 
for  each  certificate  under  seal,  fifty  cents ;  for  every  search  for  any  record  or  paper, 
twelve  and  a  half  cents ;  for  copies  of  any  record  or  other  writing,  twelve  and  a 
half  cents  for  every  sheet  of  one  hundred  words. 


NOTES. 

Under  the  act  of  1789  (see  Limitation  of  Actions)  a  survey  made  after  six  months' 
notice,  within  the  bounds  of  a  former  survey,  inspected,  approved  and  recorded,  but  con- 
taining an  overplus  of  land,  cannot  prevail  against  the  owner  under  such  former  survey, 
although  he  may  have  omitted  to  make  a  resurvey  of  the  tract.     3  Hal.  161. 

TITLES  TO  LAND. 

Titles  to  land  in  New  Jersey,  are  derived  from  the  English  crown.  It  is  a  principle  of 
law,  recognised  by  all  the  European  governments,  that  an  uninhabited  country,  or  a  country 
inhabited  only  by  savages,  of  which  possession  is  taken  under  the  authority  of  an  existing 
government,  becomes  the  property  of  the  nation  taking  the  possession.  According  to  the 
theory  of  the  British  constitution,  all  vacant  lands  are  vested  in  the  crown,  as  representing 
the  nation  ;  and  the  exclusive  power  to  grant  them  resides  in  the  sovereign,  as  a  branch  of 
the  royal  prerogative.  The  Indian  title  to  the  land  in  America  was  to  some  extent  recog- 
nised, but  the  government,  here  and  in  England,  has  always  asserted  the  exclusive  right 
to  extinguish  that  title,  and  to  give  a  valid  title  to  settlers  by  its  own  grant  of  the  soil. 
8  Wheat.  R,  543. 

Individuals  were  forbidden  to  purchase  land  from  the  Indians,  without  the  consent  of  the 
English  proprietors,  at  an  early  date,  both  in  East  and  West  Jersey,  and  after  the  surrender 
of  the  government  to  the  crown.  Deeds  from  Indian  claimants  are  held  by  the  present 
owners  in  both  divisions  of  the  state;  but  unless  patents  or  surveys  were  also  obtained,  the 
legal  title  to  the  premises  rests  upon  possession,  and  not  upon  the  deeds.  The  general  pro- 
prietors were  careful  to  purchase  the  land  of  the  Indians,  and  except  in  those  cases  in  East 
Jersey,  where  grants  were  made  subject  to  an  extinguishment  of  the  Indian  title,  they  re- 
fused to  allow  grants  or  surveys  until  this  was  done.    Every  foot  of  the  soil,  claimed  by  the 
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original  inhabitants  of  this  state,  has  been  obtained  from  them,  by  a  fair  and  voluntary 
purchase  and  transfer. 

Without  going  into  a  full  detail  of  the  several  conveyances  and  releases,  contained  at 
length  in  "Learning  and  Spicer's  Grants  and  Concessions,"  commencing  with  the  grant 
from  King  Charles  II.  to  his  brother,  the  Duke  of  York,  in  1663,  it  may  be  stated,  that  the 
title  having  been  vested  in  Berkley,  Carteret,  Penn,  Lawrie,  Lucas  and  Byllinge,  these  five 
persons  executed  what  is  known  as  the  Quintipartite  deed  in  1676,  whereby  the  eastern 
half  of  the  province  was  conveyed  in  severalty  to  Carteret,  and  the  western  half  to  the 
other  four. 

After  the  division,  East  Jersey  was  conveyed  to  twenty-four  proprietors ;  and  West  Jersey 
was  sold  in  hundredths.  Fenwick,  to  whom  a  conveyance  had  been  made  in  trust  for  Byl- 
linge, and  who  himself  executed  a  long  lease  to  Eldridge  and  Warner,  was  recognised  as 
entitled  to  ten  hundredths,  and  other  persons  became  proprietors  of  ninety  hundredths;  so 
that  a  full  proprietary  right  in  East  Jersey  is  a  twenty-fourth  part  of  that  province,  and  in 
West  Jersey,  it  is  a  hundredth  part. 

The  original  grants  were  considered  by  the  proprietors  as  conveying  a  right  of  govern- 
ment as  well  as  the  soil,  and  they  instituted  separate  governments;  but  in  1702  joined  in 
surrendering  that  right  to  the  crown.  The  title  to  the  soil  was  not  surrendered,  and  con- 
tinues to  be  derived  through  the  original  proprietors,  by  regular  descent  or  purchase,  to  the 
present  day. 

Much  difficulty  was  experienced  in  settling  the  division  line,  and  indeed  it  cannot  be  said 
that  the  dispute  is  even  now  at  an  end.  It  was  held  in  the  case  of  Cornelius  v.  Giberson, 
1  Dutch.  1,  that  the  line  run  in  1743,  called  Lawrence's  line,  running  from  the  mouth  of 
Little  Egg  Harbor  river  to  the  river  Delaware,  at  the  latitude  of  41°  40r,  is  the  true  line. 

At  the  commencement  of  the  settlement  of  East  Jersey,  land  was  given  to  settlers,  masters 
■and  servants,  males  and  females,  in  designated  quantities,  according  to  the  number  of  each, 
subject  to  an  annual  quitrent,  and  the  extinction  of  the  Indian  title.  The  lands  thus  granted 
were  called  "head  lands,1'  and  included  very  considerable  quantities,  this  being  the  usual 
tenure  until  1685,  and,  in  some  few  cases,  still  later.  A  warrant,  signed  by  the  governor 
and  major  part  of  the  council,  was  directed  to  the  surveyor-general,  who  made  his  return 
of  the  survey,  and  both  were  recorded  by  the  register.  A  patent  was  thereupon  issued, 
under  the  great  seal  of  the  province,  which  was  signed  by  the  governor  and  council,  and 
duly  recorded.  It  would  seem  also,  that  patents  were  issued  by  the  governor  and  council 
to  cover  lands  claimed  under  the  Dutch  government,  and  for  other  special  reasons. 

Shortly  after  their  purchase,  several  of  the  twenty-four  proprietors  sold  undivided  shares 
of  their  several  proprietaries  to  others,  some  of  whom  came  into  the  province.  It  then  be- 
came necessary  to  provide  for  dividing  the  lands  remaining  in  common,  among  themselves, 
in  proportion  to  their  rights.  A  written  instrument  was  accordingly  signed  in  16i-4.  estab- 
lishing a  council  of  proprietors,  which  was  slightly  modified  in  1725.  This  council  consists 
of  at  least  ten  members,  owning  or  holding  proxies  for  eight  full  shares,  each  full  proprie- 
tor having  one  vote,  but  no  one  more  than  twelve.  It  continues  to  meet  at  Perth  Amboy, 
and  has  the  general  management  of  the  proprietary  interest,  the  appointing  of  dividends  to 
the  particular  proprietors,  the  examination  of  the  respective  rights,  and  granting  warrants 
of  survey  to  their  surveyor-general,  thus  appropriating  to  each  owner  his  due  quantity  of 
acres. 

Patents  continued  to  be  issued  until  the  surrender  as  before,  except  that  in  patents  to 
proprietors  no  quitrents  were  reserved.  After  the  surrender  of  the  government,  whereby 
the  governor  ceased  to  be  an  officer  of  the  proprietors,  and  they  had  no  longer  the  control 
of  the  great  seal,  patents  ceased.  Such  as  were  granted  are  on  record  in  the  books  pertain- 
ing to  the  government  of  East  Jersey,  now  in  the  secretary  of  state's  office  at  Trenton,  and 
also  in  the  land  office  at  Amboy.     No  patents  were  issued  in  West  Jersey. 

The  first  dividend  to  each  full  proprietor  was  of  ten  thousand  acres;  persons  holding 
shares  or  fractions  of  a  share,  or  a  conveyance  from  a  shareholder  or  his  grantees  of  a  speci- 
fied number  of  acres,  having  a  right  to  locate  such  number  of  acres  as  they  thought  proper, 
not  exceeding  their  due  share  of  the  dividend,  wherever  they  could  find  land  not  before  ap- 
propriated, and  of  such  dimensions  as  interest  or  caprice  might  dictate.  A  register  being 
kept  of  all  titles  to  unappropriated  land  exhibited  to  procure  a  warrant  of  survey,  it  could 
thus  be  ascertained  what  land  was  surveyed  to  claimants  under  each  proprietary  share. 
Additional  dividends  have  from  to  time  been  declared,  amounting  in  all  to  fourteen,  and 
covering  in  all  (including  the  "pine  dividends,"  which  at  first  gave  only  a  right  to  cut  the 
timber,  but  a  part  of  which  were  afterwards  exchanged  for  rights  to  a  full  title)  about  six 
hundred  and  thirty-five  thousand  acres.  To  this  number  must  be  added  fifty-four  thousand 
acres  in  Sussex  county,  run  out  and  allotted  to  the  proprietors.  So  that  it  would  seem,  that 
less  than  seven  hundred  thousand  acres  of  land  remained  open  to  survey  in  East  Jersey, 
after  the  council  was  formed.  The  unlocated  land,  at  present,  cannot  be  of  much  value, 
and  probably  exists  only  in  small  parcels;  except,  perhaps,  in  the  territory  so  long  in  dis- 
pute between  the  two  divisions  of  the  ancient  province.  The  register  appointed  by  the 
council  issued  warrants  of  survey  to  those  exhibiting  a  title  to  unlocated  rights,  and  the 
land  being  surveyed  by  the  surveyor-general  or  one  of  his  deputies,  the  survey  is  certified 
to,  inspected  by  the  council,  and  ordered  to  be  recorded.  These  records  are  preserved  in 
the  office  at  Perth  Amboy. 
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In  West  Jersey,  the  proprietors,  freeholders,  and  inhabitants  established  and  signed  certain 
concessions  and  agreements  in  1676,  regulating  the  government  and  the  mode  of  acquiring 
a  title  to  the  land.  "Head  lands"  were  to  be  granted  to  settlers,  and  commissioners  were 
appointed  to  regulate  the  setting  forth  and  dividing  them.  Afterwards  commissioners  were 
elected  by  the  legislature  The  quantity  of  land  appropriated  in  this  way  does  not  appear 
to  have  been  large.  It  was  originally  intended  to  run  out  the  province  into  tenths,  front- 
ing on  the  Delaware  ;  but  this  was  never  fully  carried  out,  counties  having  been  established, 
as  soon  as  the  convenience  of  the  inhabitants  required.  Burlington  appears  to  have  included 
two  of  the  original  tenths,  Gloucester  oue,  and  Salem  one. 

In  1G78  the  proprietors  resolved  to  constitute  a  proprietary  council,  to  consist  of  repre- 
sentatives, elected  yearly  from  among  themselves,  at  first  eleven,  afterwards  nine,  five  of 
whom  were  to  be  elected  in  Burlington,  ami  four  in  Gloucester,  any  five  of  whom  are  a 
quorum;  and  so  they  continue  to  be  elected.  Salem  tenth  did  not  at  first  come  into  this 
regulation,  Fenwick  being  ambitious  to  act  as  the  sole  lord  proprietor;  but  it  was  soon 
included,  and,  after  his  death,  a  proprietor  residing  therein  was  often  elected  in  Gloucester. 
According  to  an  ancient  usage,  the  origin  of  which  is  now  unknown,  the  proprietor  of  a 
thirty-second  part  of  a  hundredth,  has  the  right  of  voting,  and  being  elected.  The  owner 
of  any  specified  number  of  acres,  having  no  interest  in  the  undivided  remainder,  has  no 
right  to  vote.  Many  of  the  original  proprietors  never  came  into  the  province,  and  in  con- 
sequence of  the  failure  of  heirs  claiming  rights,  only  about  twenty  persons  are  now  known 
to  be  proprietors,  some  of  whom  own  several  hundredths,  while  others  have  only  the  thirty- 
second  of  a  hundredth.  They  meet  statedly  at  Burlington;  but  as  the  unlocated  property 
is  of  but  little  value,  and  the  business,  and  consequent  fees  and  perquisites,  become  less  and 
less  every  year,  it  is  probable  that  the  time  is  not  very  distant  when  they  will  cease  to  act, 
and  some  new  mode  of  preserving  and  authenticating  their  valuable  records,  will  have  to 
be  prescribed  by  law. 

A  dividend  of  each  proprietor's  share  was  first  fixed  at  five  thousand  two  hundred  acres, 
but  it  was  soon  enlarged  to  twenty-five  thousand  acres,  of  which  Fenwick  and  his  assignees 
were  credited  with  ten.  Six  additional  dividends  have  been  made,  assigning  in  all,  thirty- 
five  thousand  acres  to  each,  the  owner  of  a  fractional  part  being,  of  course,  entitled  to  his 
proportion.  These  dividends  include  much  more  land  than  is  found  within  the  limits  of 
West  Jersey:  but  a  large  number  have  never  been  claimed,  and  it  is  not  known  who  are 
entitled  to  them.  The  number  of  acres  actually  located  cannot  be  ascertained.  In  many 
cases,  the  same  lands  have  been  covered  by  different  surveys. 

After  the  right  to  head  lands  ceased  (with  the  exception  perhaps  of  a  few  cases  of  speci- 
fied lots  sold  by  some  of  the  proprietors  in  Burlington  city  and  elsewhere,  which  the  council  has 
left  undisturbed,)  titles  in  West  Jersey  are  derived  from  some  one  of  the  original  proprietors 
of  the  hundredths.  Regular  deeds  of  conveyance  were  made  (formerly  by  lease  and  release, 
in  modern  times,  by  deeds  of  bargain  and  sale)  either  of  a  fractional  part,  or  of  a  specified 
number  of  acres.  A  proprietor,  or  a  grantee  under  him,  upon  presenting  his  title  to  the 
council,  obtains  an  order  for  a  warrant,  which  is  signed  by  the  clerk  and  recorded,  and 
which  authorizes  the  surveyor-general  or  his  deputy,  to  survey  a  specified  number  of  acres, 
from  any  of  the  unappropriated  lands.  By  virtue  of  this  warrant,  a  deputy  surveyor,  who 
is  a  sworn  officer,  runs  out  a  survey  including  any  number  of  acres,  not  exceeding  the 
number  specified,  as  the  owner  chooses  to  have  it,  wherever  it  is  supposed  other  surveys  do 
not  cover  the  ground.  The  deputy  having  returned  his  survey,  reciting  the  warrant  and 
the  deductions  of  the  title,  with  a  map,  to  the  surveyor-general,  he  certifies  it  to  the 
council,  and  being  by  them  inspected  and  approved,  it  is  ordered  to  be  recorded. 

If  other  persons,  claiming  surveys  before  recorded,  think  their  boundaries  encroached 
upon,  they  are  allowed  to  caveat  against  recording  the  new  survey,  and  the  council  enters 
into  an  investigation  of  the  matter,  agreeably  to  their  prescribed  rules.  Should  they  refuse 
to  allow  the  survey,  it  fails.  If  they  order  it  recorded,  the  question  of  interference  is  still 
open  in  the  courts,  who  decide  the  questions  involved,  upon  such  principles  of  law  as  are 
applicable  to  other  grants  and  conveyances.  Substantially  the  same  mode  of  proceeding  is 
adopted  in  East  Jersey. 

During  the  early  years  of  the  settlement  of  West  Jersey,  there  was  much  irregularity  in 
the  mode  of  making  surveys.  Fenwick  brought  over  his  children  and  servants,  with  other 
settlers,  to  Salem,  and  undertook  not  only  to  grant  manors  and  lands,  but  to  establish  a 
separate  government.  None  of  his  grants,  for  specific  tracts  or  parcels  of  land,  were  recog- 
nised as  valid,  except  the  land  and  marsh  laid  out  for  Salem  town,  (Learn.  &  Spi.  461.) 
Grants  by  him  and  his  executors,  and  by  his  assignees,  of  undivided  rights,  were  received 
by  the  council,  to  the  extent  of  his  ten  dividends,  as  a  sufficient  foundation  for  warrants  of 
survey.  Many  of  them  were  not  presented  to  the  council,  and  were  not  recorded  in  the 
office  at  Burlington;  butare  found  in  a  book  called  "Revel's  Surveys,"  now  in  the  secre- 
tary of  state's  office  at  Trenton,  and  appear  to  have  been  made  under  the  direction  of  James 
Nevill,  Fenwick's  secretary,  and  afterwards  agent  of  Williaru  Penn,  a  large  proprietor  in 
his  own  right,  and  as  one  of  Fenwick's  executors.  Others  are  contained  in  a  book  in  the 
secretary's  office,  called  "  Leed's  Surveys." 

A  rule  was  adopted  at  an  early  date,  that  surveys  should  not  extend  to  both  sides  of  a 
navigable  stream.     The  communication  to  different  parts  of  the  province  was  most  easily 
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made  by  water.  Between  1687  and  1700,  surveyors  seem  to  have  been  sent,  by  several  of 
the  proprietors,  into  the  southern  part  of  the  state,  and  ran  out  (as  the  tradition  is,  by 
means  of  a  mariner's  compass,  and  often  on  horseback)  large  surveys  of  from  five  to  twelve 
thousand  acres  each,  on  the  most  accessible  rivers  and  creeks.  They  were  often  not  recorded; 
but  in  some  cases,  maps  were  filed.  Most  of  these  tracts  were  afterwards  regularly  resur- 
veyed  and  recorded;  but  they  seem  to  have  been  allowed  to  date  from  the  original  survey. 
One  of  these  surveys  for  five  thousand  acres,  lying  on  the  Cohansey,  called  by  the  pro- 
prietor "  Winchcomb  Manor,"  after  a  manor  of  that  name  which  he  owned  in  England,  was 
carried  to  London,  retained  there,  and  not,  recorded  until  1764.  when  it  was  laid  before  the 
council,  and  they  being  satisfied,  as  the  record  states,  that  it  had  been  made  agreeably  to 
the  custom  prevailing  in  the  Salem  tenth,  approved  it  and  ordered  it  recorded.  Several 
lawsuits,  as  might  be  expected,  grew  out  of  this  procedure,  before  and  after  the  revo- 
lution. 

An  allowance  of  five  acres  in  the  hundred  was  made  in  West  Jersey  for  highways;  and 
in  East  Jersey  of  six ;  which  accounts  for  the  fact,  that  lands  were  so  long  taken  in  this 
state  for  roads,  witnout  compensation  to  the  owner.  For  many  years,  the  surveys  called 
for  fixed  monuments,  and  the  measurement  of  the  lines  being  returned  much  shorter  than 
they  were,  great  frauds  were  perpetrated,  by  making  the  surveys  to  include  more  land  than 
the  number  of  acres  specified.  This  led  to  orders,  about  1786,  requiring  the  surveyors  to 
establish  a  beginning  corner  and  then  to  confine  themselves  to  strict  course  and  distance. 
This  remedied  the  abuse  to  some  extent,  but.  not  entirely,  it  being  found,  in  many  cases, 
that  although  no  fixed  corners  were  specified  in  the  return,  they  were  in  fact  marked  on  the 
ground,  and  being  respected  by  other  surveyors  and  proprietors,  they  were,  after  a  lapse  of 
time,  necessarily  recognised  by  the  council  and  the  courts  as  established  monuments, 
although  a  large  overplus  of  land  became  thus  included  in  the  survey. 

An  act  of  the  legislature,  passed  in  1719,  which  provided  for  running  the  boundary  line 
between  East  and  West  Jersey,  directed,  that  the  surveyors-general  of  each  division  should 
hold  a  public  office  in  Perth  Amboy  and  in  Burlington,  where  all  surveys  should  be  kept, 
and  that  all  surveys  should  be  recorded  within  a  prescribed  time  in  those  offices,  or  be  for 
ever  void.  It  is  stated  by  Allinson,  in  a  note  to  this  act  (Allis.  Acts,  31)  that,  "notwith- 
standing the  extensive  import  of  these  words,  it  has  been  held  that  such  surveys  shall  only 
be  void  and  of  none  effect,  against  such  persons,  who  by  reason  of  the  non-record  thereof 
were  ignorant  of  it ;  and  therefore  no  person,  who  knew  of  the  survey,  shall  avail  himself 
of  its  not  being  recorded,  such  not  coming  within  the  mischief  or  remedy  of  the  act." 

It  must  be  understood,  that  a  survey,  duly  recorded,  does  not,  properly  speaking,  consti- 
tute the  title  of  the  owner,  but  is  only  evidence  that  he  has  severed  a  certain  number  of 
acres  from  the  common  stock,  his  title  to  which  rests  upon  his  deeds  from  the  proprietors. 
1  Halst.  R.  63.  Formerly,  when  it  became  necessary  to  prove  the  title,  the  regular  chain 
of  deeds,  in  some  cases  even  from  the  king  down  to  the  claimant,  were  produced  in  evi- 
dence, as  the  only  valid  foundation  for  the  survey.  In  process  of  time,  the  courts  took 
judicial  notice  of  the  original  grants,  as  matters  of  authentic  history;  and  since  the  act  of 
1787,  (title  Limitation,  3.)  the  record  of  a  survey,  duly  inspected  and  recorded,  is  received 
as  prima  facie  evidence  of  a  good  title.  Until  the  act  of  1838,  (above  sec.  9,)  surveys  were 
proved,  by  producing  a  witness,  who  could  swear  that  he  had  compared  the  copy  with  the 
original  record. 

For  many  years,  the  proprietors  claimed  to  own  the  land  covered  by  the  water  of  navi- 
gable rivers  and  bays,  and  frequently  made  grants  or  authorized  surveys,  which  extended 
to  low  water  mark,  and  in  some  cases  further.  It  has  however  been  finally  settled  that  the 
rule  of  the  common  law  of  England,  which  limited  the  title  under  grant,  to  the  ordinary 
high  water  line,  the  shore  below  that  line,  and  the  soil  under  the  water  belonging  to  the 
crown,  or  the  state,  is  the  law  of  New  Jersey,  and  that  consequently  all  titles  under  the 
proprietors,  extend  only  to  the  ordinary  high  water  mark,  except  in  cases  where  the  owner 
of  the  upland  has  reclaimed  the  land  originally  overflowed,  by  wharves  or  banks,  and  ex- 
cepting all  established  shore  fisheries,  which  are  held  to  be  private  property.  16  Peters'  R. 
867.     3  Zab.  624.     1  Dutch.  527. 

Owing  to  the  fact  that  deeds  were  not  commonly  recorded  until  about  the  commencement 
of  this  century,  and  some  are  not  now  recorded,  and  that  old  deeds  and  muniments  of  title 
are  seldom  preserved  for  any  great  length  of  time  in  this  state,  our  statutes  of  limitation 
must  be  regarded  as  a  very  important  protection  to  titles.  Without  their  aid,  it  would  be 
difficult,  if  not  impossible,  to  sustain  many  titles  which  are  now  perfectly  valid.  Before  the 
revolution,  there  was  no  statute  of  limitations,  barring  a  recovery  of  lands,  recognised  by 
the  judges  of  the  province,  who  were  in  the  interest  of  the  proprietors,  except,  the  first  sec- 
tion of  32  Hen.  VIII.,  which  required  sixty  years'  adverse  possession,  to  limit  an  action  of 
ejectment  by  the  holders  of  a  paper  title.  2  Halst.  10.  In  1787,  this  provision  was  re- 
enacted,  and  an  adverse  possession  of  thirty  years,  under  a  deed  or  survey,  was  made  a 
bar,  which  provisions  are  still  in  force. 

The  act  of  1789  went  further.  It  was  then  enacted  (title  Limitations,  16,  17)  that  no 
person  shall  enter  into,  or  sue  for  lands,  but  within  twenty  years  after  his  right  or  title 
shall  accrue,  provided,  that  the  time  during  which  the  person  who  had  such  right  or  title, 
shall  have  been  under  the  age  of  tweDty-one,  feme  covert  or  insane,  shall  not  be  computed 
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as  part  of  the  said  twenty  years.     This  act  applies  to  the  general  proprietors  as  well  as  to 
others.     1  Dutch.  1. 

It  has  been  always  understood,  t)  at  the  twenty  years  commence  when  the  possession  of 
the  defendant,  or  of  the  person  under  whom  he  claims,  first  became  adverse,  as  against  the 
then  owner,  under  whom  the  plaintiff  claims.  For  a  long  time  alter  this  act  was  passed,  it 
.pposed,  that  the  whole  time  during  which  the  plaintiff  or  those  under  whom  he  claimed, 
happened  to  be  under  age,  a  married  woman  or  insane,  between  the  beginning  of  the  adverse 
possession  and  the  commencement  of  the  suit,  was  to  be  deducted  from  the  time  that  had 
elapsed,  so  that  some  person  of  age,  unmarried  and  sane,  must  have  existed  and  been  capa- 
ble of  entering  on  the  land,  under  the  plaintiff's  title  for  twenty  years  before  the  action  was 
brought,  to  bring  the  case  within  the  protection  of  this  statute.  (4  Wash.  C.  K.  001.)  But  it 
was  decided  by  our  supreme  court  in  1836,  that  the  twenty  years  are  to  he  computed  from 
the  time  when  the  plaintiff,  or  those  under  whom  he  claims,  were  first  of  age,  unmarried  or 
sane,  and  that  any  subsequent  disability  is  not  to  be  deducted.  3  Green,  347.  Clark  v. 
Richards.  This  decision,  although  the  soundness  of  it  has  been,  not  without  reason,  much 
questioned,  has  now  remained  the  rule  of  property  more  than  twenty  years,  and  was  recently 
held  to  be  not  only  of  binding  authority,  but  originally  correct,  by  the  circuit  court  of  the 
United  States.  Roberts  v.  Moore,  9  Amer  L.  Reg.  25.  It  may  therefore  probably  be  con- 
sidered as  the  established  law  of  the  Hate,  and  in  many  cases  the  best  security  of  titles 
originally  good,  the  evidences  of  which  have  been  lost.  Public  policy  certainly  requires, 
that  claims  to  land  should  be  prosecuted  within  a  reasonable  time,  it  being  better  that  a 
title  once  good  should  be  defeated  by  a  delay  of  twenty  years  to  prosecute  it,  than  that 
titles  should  be  rendered  insecure  by  rendering  them  liable  to  dispute  between  rival  claim- 
ants for  an  unreasonable  length  of  time.  By  the  law,  as  it  now  stands,  possession,  as  the 
owner  for  twenty  years,  confers  a  good  title,  except  as  against  a  person  who.  when  the  pos- 
session commenced,  was  an  infant,  a  married  woman  or  insane,  and  when  twenty  years  have 
not  elapsed  since  such  person  was  of  age,  unmarried  or  sane. 
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Appeal,  commissioners,  when  and  where 

to  meet,  8,  47 

assessors,  to  attend  their  meetings,     48 

judgment  to  be  rendered,  49 

transcript  to  be  given  to  appellant,    50 

witnesses  may  be  subpoenaed  and 

sworn,  51 

compensation  of,  52 

costs  on  appeal,  by  whom  to  be  paid,  53 

penalty  for  neglect  of  duty,  54 

may  add  to  assessment,  57 

assessment    reduced,    on    oath    of 

owner,  68 

erroneous,  may  be  altered,  69 

when  to  meet  in  Camden  and  Glou- 
cester counties,  87 
Assessors,  when  and  how  to  make  lists,        1 

when  they  may  tax  double,  2 

when  to  meet  to  adjust  the  quotas 

of  the  townships,  3,  9,  17 

to  make  oat  abstracts,  4 

to  deliver  duplicate  to  the  collector,     5 

to  deduct  certainties,  fee.,  6 

penalty  for  neglect  of  duty,  7 

when  liable  for  deficiency,  15 

allowance  for  services,  23 

to  attend  meetings  on  appeal,  48 

duplicate,  how  to  be  made  out,  65 

to  value  estate,  on  oath  of  owner,   67,  68 

when  to  make  assessment  in  Cam- 
den and  Gloucester,  85 

when  to  meet  in  those  counties,  86 

Assessments,  when  to  be  reduced  on  oath 
of  owner,  67,  68 


Assessments,  when  to  be  altered,  without 
such  oath, 

for  county  purposes,  how  made, 

when  not  to  be  set  aside, 

the  court  may  amend, 

mistake  in  name,  &c,  not  to  invali- 
date, 

in  Camden  and  Gloucester  counties, 

Banks  taxed, 

treasurer  to  demand  tax  due  from, 

proceedings,  on  refusal  to  pay,     46, 

Collector  of  township,  to  advertise  day 
of   paying   tax   and   meeting  of 
commissioners  of  appeal, 
' to  make  demand  of  tax,  &c, 

when  to  return  delinquents. 

to  make  oath  to  his  return, 

penalty  for  neglect  of  duty, 

when  liable  for  deficiency, 

allowance  for  services, 

to  pay  money  to  county  collector, 

how  liable  for  neglect,  15, 

to  account  to  township  committee, 

execution  against   real   estate  and 

body,  41, 
may  enter   names  omitted  by  as- 
sessor, 

of  Camden  and  Gloucester  counties, 

when  to  give  notice  to  tax- 
payers, 

of  Camden  and  Gloucester  counties, 

when  to  return  delinquents, 
Compensation  of  assessors,  collectors,  &C, 
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Constable,  how  to  collect  tax  warrant. 

fees  of,  19, 

to  return  warrant  to  justice, 

penalty  for  neglect  of  duty, 

liable  for  taxes  not  paid  over, 

to  settle  with  township  committee, 

how  to  sell  wood  and  grass,  &c.  34. 

warrant  may  be  taken  from  him, 

purchaser  of  wood,  &c,  to  have  two 

months    to    remove    it,    and    no 
longer,  37, 

when  to  sell  real  estate  for  taxes, 

to  give  notice  of  sale  of  land, 

— —  how  to  sell, 

special,  in  Camden  and  Gloucester 

counties, 
County  collector,  when  to  receive  the  tax, 

when  to  pay  it  to  the  treasurer, 

fees  for  paying  state  tax. 

*"°,41  penalty  for  neglect  of  duty, 

-■  when  liable  for  taxes, 

when  county  liable  for  him, 

execution    against    his    land    and 

body,  41, 

to  enter  names  omitted  by  assessor, 

foreign  corporation,  taxes  to  be  a  lien 

on  land. 
Justice,  when  return  to  be  made  to,  12,  13, 

how  to  issue  tax  warrants, 

fees  of, 

penalty  for  neglect  of  duty, 

to  account  with  town  committee, 

to  take  warrant  from  constable,  &c, 

.Mistake  in  name  not  to  affect  assessment, 
Nonresidents,  taxes  against,  to  be  a  lien 

on  lands.  Sc, 

when  and  how  collected, 

Personal  estate,  what  to  include,  in  this 

act, 

how  to  be  assessed, 

Poll  tax,  on  whom  to  be  assessed, 


Property,  what,  and  how  to  be  assess- 
ed, 59,  63 

what  to  be  exempt  from  taxation,       62 

Real  estate,  what  to  include  in  this  act,      60 

mode  of  assessment  of.  63 

to  be  assessed  in  name  of  owner,        77 

of    nonresidents,    how    sold    for 

taxes,  81,  82 

Repeal  of  parts  of  former  acts,  92 

Revolutionary  soldiers,  exempt  from  poll 

tax,  62 

Sale  of  timber,  wood,  grass,  &c,  34,  36 

purchaser  to  have  two  months  to 

remove  it,  37 

Sheriff,  how  to  proceed  on  warrant,  41 

proceedings  against,  for  neglect,  43,  44 

Tax  warrants,  &c,  not  reversed  for  lack 

of  form,  76 

Taxes,  how  to  be  collected.  71 

^proceedings  in  case  of  refusal  to 

pay,  73 

against  nonresidents,  to  be  a  lien 

on  lands,  78 

on  nonresidents,  &c,  how  collected,    79 

warrant  to  be  recorded,  80 

Tenants  to  pay  tax  and  deduct  from  rent,  33 
Timber,   wood,   &c,   how  sold  and  re- 
moved, 35-38 
Town  committee  to  call  officers  to  account,  39 

when  to  order  lands  sold  for  taxes,     79 

Township,  liable  for  money  embezzled,       30 

term  defined, 

— —  clerk,  when  to  record  warrant   to 

constable, 
Treasurer,    to   add   deficiency    to    next 
year's  tax, 

to  demand  tax  due  from  banks, 

Trustees,    guardians,    &c,  how   assess- 
ment made, 
Unimproved  land,  how  tax  on  collected, 


[See  Chosen  Freeholders.     Insurance  Companies.     Schools.      Townships.'] 

An  Act  concerning  taxes.     Revision — Approved  April  14,  1846.     (R.  S.  1003.) 

1.  The  assessor  of  every  township  shall,  between  the  twentieth  day  of  May 
and  the  twentieth  day  of  August,  annually,  take  a  true  account,  and  make  out 
an  exact  list  of  the  persons,  lands,  chattels,  effects,  and  estates,  including  cer- 
tainties made  ratable  by  law  in  that  year,  by  which  all  assessments  during  the 
said  year  shall  be  regulated  and  made;  and  every  inhabitant  of  the  township 
shall,  on  application  of  the  assessor,  forthwith  render  a  full  and  true  account  of 
his  name  and  his  ratable  lands,  chattels,  effects,  and  estates  as  aforesaid,  which 
the  assessor  shall  set  down  in  writing,  in  order  that  the  legislature  may  ascertain 
the  proportion  or  quota  of  each  county,  and  that  every  individual  may  be  duly 
and  justly  assessed. 

2.  If  any  inhabitant  shall  neglect  or  refuse  to  render  such  account,  or  shall 
render  a  false  or  fraudulent  account,  he  shall  be  taxed  in  a  sum  double  to  what 
the  said  assessor  may  suppose  his  ratable  estate  would  be  taxed ;  which  shall  not 
be  reduced  or  altered  by  the  commissioners  of  appeal,  unless  the  offender  can 
make  it  appear,  by  the  testimony  of  credible  witnesses,  that  he  was  not  guilty  of 
such  neglect  or  refusal,  or  did  not  render  a  false  or  fraudulent  account  as  afore- 
said. 

3.  "When  any  money  shall  be  directed  to  be  assessed,  collected,  and  paid  into 
the  treasury  of  this  state,  agreeably  to  this  act,  it  shall  be  the  duty  of  the  assessors 
of  the  several  townships,  in  every  county,  to  meet  at  the  hour  of  ten  in  the  fore- 
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noon  of  the  first  Monday  in  September,  in  every  year,  at  the  place  of  holding  the 
court  of  common  pleas  in  such  county,  and  at  such  meeting  to  furnish  full,  true, 
and  accurate  abstracts,  under  oath  or  affirmation,  from  their  respective  tax  books, 
of  ratable  lands,  chattels,  effects,  estates,  and  certainties,  so  by  them  respectively 
made,  as  required  in  the  first  and  second  sections  of  this  act,  and  then  and  there  to 
ascertain  the  amount  of  the  certainties  required  by  law  to  be  rated  in  the  assess- 
ment to  be  made,  and  to  estimate  the  estate,  real  and  personal,  taken  by  the  asses- 
sor of  each  township,  at  such  valuation  as  they  or  a  majority  of  them  then  pre- 
sent shall  think  reasonable  and  just,  according  to  the  law  for  the  time  being  for 
that  purpose,  and  thereby  to  adjust  and  fix  the  proportion  or  quota  of  the  tax 
to  be  levied  and  collected  in  each  township. 

4.  It  shall  be  the  duty  of  the  said  assessors,  at  such  meeting,  to  make  out  two 
abstracts  of  the  amount  of  all  the  ratables  in  each  township,  in  the  manner  hereto- 
fore practised,  designating  in  separate  columns  in  said  abstracts  the  amount  of 
quotas,  if  any,  of  county,  poor  and  road  tax,  to  be  assessed  and  collected  in  the 
different  townships,  and  also  the  number  of  taxable  inhabitants  in  each  town- 
ship; which  shall  be  signed  by  every  assessor  present,  and  on  the  same  day 
delivered  to  the  county  collector,  who  shall  lay  one  of  the  said  abstracts  before 
the  legislature,  during  the  course  of  the  first  week  of  their  stated  annual  session. 

5.  The  said  assessors  shall,  within  fifteen  days  after  such  meeting,  deliver  to  the 
township  collector  a  true  transcript  or  duplicate  of  the  said  assessment,  in  which 
they  shall  add  together  the  sums  contained  in  each  column,  and  place  such  aggre- 
gate sum  at  the  foot  of  each  column,  through  every  page. 

6.  The  amount  of  the  certainties  shall  be  deducted  by  the  said  assessors  from 
the  quota  or  sum  apportioned  to  every  township,  and  the  remainder  of  the  said 
quota  or  sum,  with  the  fees  of  assessment,  collection,  and  paying  over  to  the  trea- 
surer, shall  be  assessed  on  the  other  taxable  property  within  such  township,  ac- 
cording *to  the  valuations  aforesaid,  at  such  rate  per  dollar  as  will  be  r^q- 
sufficient  to  produce  the  sum  required.  L    ' 

7.  If  any  assessor  shall  neglect  or  refuse  to  perform  any  service  or  duty  as 
required  by  law,  he  shall,  for  every  such  neglect  or  refusal,  forfeit  and  pay  the 
sum  of  thirty-two  dollars,  to  be  recovered,  with  costs,  by  action  of  debt,  in  the 
name  of  the  clerk  of  the  township  for  which  such  assessor  was  elected  or 
appointed,  and  for  the  use  of  the  said  township. 

8.  If  any  person  shall  think  himself  aggrieved  by  such  assessment,  he  may 
appeal  to  the  commissioners  of  appeal  in  cases  of  taxation,  in  aud  for  the  proper 
township,  who  are  hereby  required  to  convene  on  the  fourth  Tuesday  of  Novem- 
ber, annually,  for  the  purpose  of  discharging  the  duties  of  their  office  in  all 
matters  arising  under  this  act. 

9.  If  any  assessor  shall  not  attend  at  the  time  and  place  before  directed  for 
the  meeting  of  the  assessors  of  the  county,  it  shall  and  may  be  lawful  for  a 
majority  of  the  said  assessors  convened  as  aforesaid,  to  proceed  to  business,  and 
to  ascertain  the  proportion  of  the  tax  to  be  assessed  and  levied  on  the  township 
of  the  nonattending  assessor,  according  to  the  best  of  their  knowledge  and  infor- 
mation ;  which  proportion  shall  be  assessed  and  collected  by  the  assessor  and 
collector  of  the  said  township. 

10.  The  collector  of  every  township  shall  annually,  on  the  first  day  of  October, 
give  notice,  by  advertisements  set  up  in  at  least  four  of  the  most  public  places 
of  the  township,  of  the  said  tax,  aud  that,  if  it  be  not  paid  by  a  certain  day 
therein  mentioned,  the  name  of  the  defaulter,  with  the  tax,  will  be  returned  to  a 
justice  of  the  peace  for  prosecution  ;  in  which  advertisements,  notice  shall  also 
be  given  of  the  time  and  place  of  the  meeting  of  the  commissioners  of  appeal  in 
cases  of  taxation. 

11.  The  township  collector,  within  sixty  days  after  receipt  of  the  transcript 
or  duplicate  of  the  said  assessment,  shall  demand  payment  of  the  tax  or  sum 
assessed  on  each  individual  in  his  township,  in  person  or  by  notice  left  at  his  or 
her  place  of  residence,  and  also  give  notice  of  the  time  and  place  of  the  meeting 
of  the  said  commissioners  of  appeal ;  and  the  said  collector  shall  pay  the  taxes 
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by  him  collected,  and  the  fines  and  forfeitures  by  him  received,  by  virtue  of  any 
law  of  this  state,  to  the  collector  of  the  county,  by  the  twenty-second  day  of 
December  in  every  year. 

12.  In  case  of  the  nonpayment  of  taxes  at  the  time  appointed,  the  township 
collector  shall  make  out  a  list  of  the  names  of  the  delinquents,  with  the  sums 
due  from  them  respectively  thereto  annexed,  aud  deliver  the  same  to  some  jus- 
tice of  the  peace  of  the  county  on  the  twentieth  day  of  December,  in  every  year, 
except  when  the  said  day  shall  happen  on  a  Sunday,  and  then  on  the  next  day 
following. 

13.  It  shall  be  the  duty  of  the  said  justice  of  the  peace,  on  receiving  a  list  of 
the  names  of  such  delinquents,  to  administer  an  oath  to  the  said  collector  that 
the  moneys  in  the  said  list  mentioned  had  been  duly  demanded,  or  due  notice 
thereof  given  or  left  at  the  usual  place  of  residence  of  each  delinquent  who  can 
be  found,  or  who  may  then  reside  in  the  said  township,  and  thereupon  to  give 
to  the  said  collector  a  receipt  for  such  list,  certifying  therein  the  names  of  the 
delinquents,  and  the  sums  at  which  they  were  respectively  assessed:  And  fur- 
ther, that  the  said  township  collector  shall  not  be  charged  by  the  county  collector 
with  the  sums  in  such  list  contained,  until  he  shall  have  received  the  same  from 
the  constable. 

14.  If  any  township  collector  shall  neglect  or  refuse  to  perform  any  service 
or  duty  as  required  by  law,  he  shall  for  every  such  neglect  or  refusal  forfeit  and 
pay  thirty-two  dollars,  to  be  recovered,  with  costs,  by  action  of  debt  by  the  county 
collector,  and  applied  to  the  use  of  the  county. 

15.  If  any  assessor  or  township  collector  shall  neglect  or  refuse  to  perform 
any  duty  or  service  required  of  him  by  law,  whereby  the  proportion  or  quota  of 
any  tax  or  taxes  or  other  sum  of  money,  fixed  and  ascertained  at  any  meeting  of 
the  assessors  of  the  county,  to  be  assessed  and  levied  in  the  township  for  which 
he  has  been  chosen  or  appointed  assessor  or  collector,  or  any  part  thereof,  shall 
not  be  assessed  or  collected  as  by  law  directed,  the  deficiency  arising  from  any 
such  cause  shall  and  may  be  recovered,  with  interest  and  cost  of  suit,  against  such 
assessor  or  collector,  in  an  action  of  debt  or  trespass  on  the  case  in  any  court  of 
**qp-|  competent  jurisdiction,  *by  the  board  of  chosen  freeholders  of  the  county 

J  in  which  such  township  is  situate,  for  the  use  of  said  couuty ;  but  such 
recovery  shall  not  affect  the  liability  of  such  assessor  or  collector  to  forfeit  and 
pay  the  penalties  mentioned  in  the  seventh  and  fourteenth  sections  of  this  act. 

16.  The  assessors  and  collectors  of  the  several  townships,  cities,  wards  and 
boroughs  of  this  state,  shall  each  be  entitled  to  receive  eight  cents,  and  no  more, 
for  each  name  on  their  respective  duplicates,  for  assessing,  levying  and  collecting 
the  township,  city,  ward,  borough,  county  and  state  taxes. 

n.  The  time  by  this  act  appointed  for  the  meeting  of  the  assessors  to  ascer- 
tain and  apportion  the  quota  of  the  townships,  for  making  and  delivering  the 
assessments  to  the  township  collectors,  for  delivering  a  list  of  the  names  of  the 
delinquents  to  a  justice  of  the  peace,  and  for  the  payment  of  tax  moneys  by  the 
township  collectors  to  the  county  collectors,  shall  extend  to  and  govern  all  future 
assessments  for  the  use  of  the  state. 

18.  It  shall  be  the  duty  of  the  justice  of  the  peace,  within  five  days  after  the 
receipt  of  the  list  of  the  names  of  the  delinquents,  to  make  out  and  deliver  to  the 
constable  or  constables,  a  warrant  or  warrants,  requiring  him  or  them  to  levy  the 
tax  so  in  arrear,  with  costs,  by  distress  and  sale  of  the  goods  and  chattels  of  the 
delinquent,  giving  at  least  four  days'  notice  of  the  time  and  place  of  such  sale, 
by  advertisements  set  up  in  three  of  the  most  public  places  in  the  township  ;  and 
it  shall  be  the  duty  of  the  said  constable  or  constables  to  pay  the  tax  for  which 
such  warrant  is  issued  to  the  township  collector,  within  forty-five  days  after  the 
date  thereof;  aud  the  said  warrant  shall  further  direct,  that  if  goods  and  chattels 
of  the  delinquent  cannot  be  found,  or  not  sufficient  to  make  the  money  required, 
the  constable  shall  take  his  or  her  body,  if  to  be  found  in  the  county,  and  deliver 
the  same  to  the  sheriff  of  such  county  or  his  jailer,  to  be  kept  in  close  aud  safe 
custody  until  payment  be  made  of  the  said  tax,  with  costs. 
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1'.).  The  justice  who  shall  issue  the  said  warrant  shall  lie  allowed  two  cents  for 
every  delinquent's  name  therein  contained  ;  and  the  constable  shall  he  allowed 
thirty-four  cents  for  each  distress,  and  not  more,  although  two  or  more  taxes 
shall  have  been  specified  in  the  said  warrant;  and  after  deducting  the  tax  and 
costs,  the  constable  shall  pay  the  surplus  money  to  the  delinquent. 

SO.  If  any  justice  of  the  peace  shall  neglect  or  refuse  to  perform  any  service 
or  duty  required  of  him  by  this  act,  he  shall  for  every  neglect  or  refusal  forfeit 
and  pay  thirty-two  dollars,  to  be  recovered,  with  costs,  by  action  of  debt,  by  the 
county  collector,  and  be  applied  to  the  use  of  the  county. 

21.  It  shall  be  the  duty  of  the  constable  to  return  the  said  warrant  to  the  jus- 
tice who  issued  the  same,  with  a  schedule  thereunto  annexed,  containing  a  par- 
ticular account  of  the  money  by  him  levied  of  the  goods  and  chattels  of  or  received 
from  each  delinquent,  and  in  what  manner  in  other  respects  he  had  executed  the 
said  warrant;  and  the  said  justice  shall,  upon  receipt  of  such  return,  deliver  a 
copy  of  the  said  warrant  and  return  to  the  township  collector,  upon  his  appli- 
cation for  it,  and  shall  return  the  original  warrant,  if  not  fully  executed,  to  the 
constable,  who  is  hereby  commanded  to  proceed  on  and  execute  the  same. 

22.  If  any  constable  to  whom  such  warrant  shall  be  delivered,  shall  neglect 
or  refuse  to  execute  the  same  as  therein  directed,  or  shall  neglect  or  refuse  to 
pay  the  tax  money,  which  he  shall  have  levied  and  made  by  distress  and  sale  as 
aforesaid,  to  the  township  collector,  or  shall  neglect  or  refuse  to  perform  any 
other  service  or  duty  required  of  him  by  this  act,  he  shall  forfeit  and  pay  for  every 
such  neglect  or  refusal  thirty-two  dollars,  to  be  recovered,  with  costs,  by  action 
of  debt,  by  the  township  collector,  for  the  use  of  the  township. 

23.  Every  such  constable,  besides  the  penalty  prescribed  by  the  preceding  sec- 
tion, shall  be  liable  for  the  amount  of  the  taxes  which,  by  the  said  warrant,  he 
was  required  to  make  by  distress  and  sale  as  aforesaid,  or  for  such  part  thereof 
as  he  shall  not  have  paid  to  the  township  collector,  except  the  deficiencies  happen 
without  any  neglect,  fraud,  or  default  on  his  part,  to  be  recovered,  with  interest 
and  costs,  by  action  of  trespass  on  the  case,  at  the  suit  of  the  township  collector, 
for  the  use  of  the  township,  before  any  judge  of  the  court  of  common  pleas  of  the 
county,  who  *is  hereby  authorized  and  required  to  hear  and  determine 
the  same,  and  immediately  on  entry  of  judgment  to  issue  his  warrant, 
directed  to  the  sheriff  of  the  county,  and  commanding  him  to  levy  and  make  the 
sum  so  adjudged,  by  distress  and  sale  of  the  goods  and  chattels  of  the  said  con- 
stable ;  and  the  said  sheriff  shall  return  the  said  warrant,  with  his  proceedings 
thereon,  to  the  said  judge,  at  the  time  therein  specified. 

24.  It  shall  be  the  duty  of  the  township  collector  to  pay  the  moneys  which  he 
shall  have  received  by  virtue  of  any  such  assessment  to  the  county  collector  by 
the  twenty-second  day  of  December,  in  every  year,  and,  upon  receipt  of  any  tax 
money  from  a  constable,  to  make  immediate  payment  thereof  to  the  said  county 
collector. 

25.  If  any  township  collector  shall  not  pay  the  tax  money  by  him  collected,  or 
by  him  received  from  the  constable,  or  shall  pay  only  part  thereof  at  the  time 
appointed  by  law,  he  shall  be  liable  for  the  same,  to  be  recovered,  with  interest 
and  costs,  by  action  of  trespass  on  the  case,  at  the  suit  of  the  county  collector,  for 
the  use  of  the  state,  before  any  judge  of  the  court  of  common  pleas  of  the  said 
county,  who  is  hereby  authorized  and  required  to  hear  and  determine  the  said 
action,  and,  immediately  on  the  entry  of  judgment,  to  issue  a  warrant,  directed  to 
the  sheriff  of  the  county,  and  commanding  him  to  levy  and  make  the  sura  so 
adjudged,  by  distress  and  sale  of  the  goods  and  chattels  of  the  said  township 
collector;  and  the  said  sheriff  shall  return  the  said  warrant,  with  his  proceedings 
thereon,  to  the  said  judge,  at  the  time  therein  specified. 

2G.  It  shall  be  the  duty  of  every  county  collector  to  pay  the  tax  money  which 
he  shall  have  received  of  the  township  collectors,  to  the  treasurer  of  this  state,  by 
the  twentieth  day  of  January,  in  every  year;  and  also,  to  pay  any  tax  money 
which  he  shall  have  received  of  the  sheriff,  to  the  said  treasurer,  within  ten  days 
after  receiving  the  same;  and  for  the  moneys  so  paid,  the  treasurer  shall  give 
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receipts,  which  shall  be  sufficient  vouchers  to  exonerate  and  discharge  the  said 
county  collector  to  the  amount  therein  contained. 

27.  Every  county  collector  shall  be  allowed  one  cent  per  dollar  for  all  taxes 
which  he  shall  receive  and  pay  to  the  treasurer  of  this  state,  and  also,  for  the 
payment  of  each  general  assessment,  seven  cents  for  every  mile  that  his  place  of 
residence  may  be  distant  from  the  office  of  the  said  treasurer. 

28.  If  any  county  collector  shall  not  pay  to  the  treasurer  of  this  state,  the  tax 
money  by  him  received  from  the  township  collector  or  sheriff,  or  shall  pay  only 
part  thereof,  at  the  time  appointed  by  law,  or  shall  neglect  or  refuse  to  perform 
any  other  service  or  duty  required  of  him  by  this  act,  he  shall,  for  every  offence, 
forfeit  and  pay  fifty  dollars,  to  be  recovered,  with  costs,  by  action  of  debt,  by  the 
treasurer  of  this  state  for  the  time  being,  for  the  use  of  the  state,  before  any  jus- 
tice of  the  supreme  court  who  shall  have  exclusive  cognizance  of  the  same,  and 
who  is  hereby  authorized  and  required  to  direct  the  proper  process  in  such  action 
to  the  sheriff  of  the  county  in  which  such  collector  resides,  whose  duty  it  shall  be 
to  execute  the  same;  and  on  entry  of  judgment  in  the  said  action  against  the 
county  collector,  the  said  justice  shall  issue  his  warrant  thereon,  directed  to  the 
sheriff  of  the  county,  commanding  him  to  levy  and  make  the  sum  so  adjudged, 
by  distress  and  sale  of  the  goods  and  chattels  of  the  said  county  collector;  and 
such  sheriff  shall  return  the  said  warrant,  with  his  proceedings  thereon,  to  the 
said  justice,  at  the  time  therein  specified. 

29.  If  any  county  collector  shall  not  pay  the  tax  moneys  by  him  received,  or 
shall  only  pay  a  part  thereof,  at  the  time  appointed  by  law,  he  shall  be  liable  for 
the  same,  to  be  recovered  with  interest  and  costs,  by  action  of  trespass  on  the 
case,  by  the  treasurer  of  this  state,  for  the  use  of  the  state;  in  which  the  other 
proceedings  shall  be  the  same  as  are  designated  in  the  section  next  preceding. 

30.  If  any  township  collector  or  constable  shall  squander,  waste,  embezzle,  or 
become  insolvent  and  unable  to  pay  any  tax  moneys  or  other  moneys  or  property 
belonging  to  this  state,  and  by  him  received  in  virtue  of  his  office,  then  the  said 
township  for  which  such  collector  was  chosen  or  appointed,  shall  be  liable  for  and 
make  good  such  deficiency  or  loss,  by  adding  the  same  to  the  quota  of  such  town- 
jj.kqq-1  ship,  *in  the  next  assessment  to  be  made  therein  by  the  authority  of  this 

J  state;  and  the  assessor  of  the  said  township  is  hereby  required  to  assess 
the  same,  under  the  like  penalties  as  are  hereinbefore  referred  to  for  neglect  of 
duty. 

31.  If  any  county  collector  shall  squander,  waste,  embezzle,  or  become  insol- 
vent and  unable  to  pay  any  tax  moneys  or  other  moneys  or  property  belonging 
to  this  state,  and  by  him  received  in  virtue  of  his  office,  then  the  said  county  for 
which  he  was  appointed,  shall  be  liable  for  and  make  good  such  deficiency  or  loss, 
by  adding  the  same  to  the  quota  of  such  county,  in  the  next  tax  to  be  levied 
therein  by  the  authority  of  this  state ;  and  the  assessors  are  hereby  required  to 
apportion  the  same  among  the  several  townships,  under  the  like  penalties  as  are 
hereinbefore  referred  to  for  neglect  of  duty. 

32.  It  shall  be  the  duty  of  the  treasurer  of  this  state  to  add  the  annual  defi- 
ciency of  every  county  to  the  quota  of  such  county,  in  the  next  tax  to  be  raised 
therein  by  the  authority  of  this  state  ;  and  it  shall  be  the  duty  of  the  county  col- 
lector to  charge  such  deficiency  to  the  deficient  township  or  townships,  which 
shall  be  assessed  on  and  collected  from  the  same,  over  and  above  the  quota  of 
such  township  or  townships,  in  the  next  tax  as  aforesaid;  and  to  prevent  all 
delay  or  neglect  in  this  particular,  it  is  hereby  made  the  further  duty  of  every 
county  collector  to  attend  and  deliver  to  the  assessors,  when  they  meet  to  adjust 
and  apportion  the  county's  quota  of  the  said  tax  among  the  several  townships, 
an  accurate  account  of  the  whole  deficiency  of  each  township,  which  said  deficiency 
shall  be  assessed  on  such  township,  in  the  same  manner  and  proportion  as  the 
tax  then  to  be  raised  is  required  to  be  assessed. 

33.  The  tenants  or  other  persons  in  possession  or  having  the  care  of  any  lands 
or  tenements,  and  their  goods  and  chattels,  shall  be  and  they  hereby  are  made 
liable  for  the  payment  of  taxes,  which  are  or  shall  be  imposed  on  the  said  lands ; 
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and  if  any  such  tenant  or  other  person  shall  pay,  or  his  or  her  goods  and  chattels 
shall  be  levied  on  and  sold  to  pay  any  such  tax,  it  shall  be  lawful  for  him  to 
deduct  the  sum  so  paid  out  of  the  rent,  or  to  recover  the  same  from  the  landlord 
or  owner  by  action  of  debt,  with  costs:  Provided  always,  that  nothing  in  this 
act  shall  affect  or  extend  to  any  contract  made  or  to  be  made  between  landlord 
and  tenant. 

34.  If  the  tax  which  shall  be  laid  on  any  unimproved  or  untenanted  land,  be 
not  paid  agreeably  to  law,  or  if  tenanted  by  any  person  or  persons  (not  the  law- 
ful proprietor)  who  are  unable  to  pay  his  or  her  tax  as  aforesaid,  it  shall  be  the 
duty  of  the  township  collector  to  make  return  thereof  to  a  justice  of  the  peace  of 
the  county,  who  is  hereby  authorized  and  required  to  issue  a  warrant  to  any 
constable  of  the  said  county,  commanding  him  to  levy  such  tax  by  distress  and 
sale  of  so  much  of  the  timber,  wood,  herbage,  or  other  vendible  property  of  the 
owner,  and  on  the  premises,  as  will  be  sufficient  to  pay  the  same,  with  costs,  in 
the  manner  prescribed  by  the  eighteenth  section  of  this  act. 

35.  Any  constable  who  shall  or  may  hereafter  have  occasion  to  collect  any  tax, 
by  distress  and  sale  of  any  timber,  wood,  herbage,  or  other  vendible  property, 
according  to  the  thirty-fourth  section  of  this  act,  shall,  and  is  hereby  required 
to  annex  to  the  names  of  the  several  delinquents  in  the  advertisements,  the 
amount  of  tax  and  costs  due  from  each  of  them  respectively. 

36.  Before  any  constable  shall  collect  any  tax  by  distress  and  sale  of  any  timber, 
wood,  herbage,  or  other  vendible  property,  according  to  the  thirty-fourth  section 
of  this  act,  it  shall  be  his  duty  to  put  up  notices  of  such  sale  in  five  of  the  most 
public  places  in  the  township  where  the  premises  are,  at  least  thirty  days  previous 
to  such  distress  and  sale,  and  shall  advertise  the  same  in  a  newspaper  printed  in 
the  county,  or  circulating  therein,  at  least  four  weeks,  successively,  prior  to  such 
sale,  and  shall  therein  set  forth  the  names  of  all  the  persons  to  whom  such  tax  is 
assessed,  and  the  day  and  hour  of  sale,  which  sale  shall  be  held  between  the  hours 
of  twelve  and  five  o'clock  of  said  day  ;  and  the  constable,  for  his  trouble  and  ex- 
pense of  so  advertising  the  same,  shall  be  entitled  to  an  additional  cost  of  twenty- 
five  cents  for  each  tax,  over  and  above  the  necessary  expense  of  advertising  as 
aforesaid. 

37.  It  shall  and  may  be  lawful  for  the  purchaser  or  purchasers  of  any  timber, 
♦wood,  herbage  or  other  property,  so  as  aforesaid,  to  enter  upon  the  r^-rnq 
premises  for  the  purpose  of  conveying  away  the  property  by  him  pur-  ■- 
chased,  for  the  space  of  two  months  next  after  the  day  of  sale,  and  no  longer. 

38.  If  any  person  or  persons  shall  enter  upon  said  premises  for  the  purpose  of 
cutting  or  conveying  away  any  timber,  wood,  herbage,  or  other  property  after  the 
time  allowed  in  the  thirty-seventh  section  of  this  act  shall  expire,  he  or  she  so 
offending  shall  be  guilty  of  trespass,  and  on  conviction  shall  be  fined  in  any  sum 
not  less  than  twenty  dollars,  or  exceeding  one  hundred,  to  be  prosecuted  and 
recovered  by  the  owner  or  owners  in  any  court  of  competent  jurisdiction. 

39.  All  justices  of  the  peace,  constables,  and  township  collectors,  shall  render 
to  the  township  committee  of  their  respective  townships,  when  by  them  required, 
a  true  account  of  all  the  moneys  which  they  or  any  of  them  shall  have  received, 
on  any  assessment  made  or  to  be  made,  and  not  paid  over  to  the  county  collector 
agreeably  to  law;  which  moneys  the  said  justices  of  the  peace,  constables,  and 
township  collectors  are  hereby  directed  to  pay  on  demand  to  the  said  township 
committee ;  and  if  any  justice  of  the  peace,  constable,  or  township  collector  shall 
not  account  and  pay  as  aforesaid,  then  the  clerk  of  the  township  is  hereby  author- 
ized and  required  to  prosecute  him  for  the  same,  in  the  name  of  the  inhabitants 
of  the  said  township,  in  the  manner  prescribed  in  and  by  the  twenty-fifth  section 
of  this  act;  and  the  moneys  so  recovered  shall  be  disposed  of  for  the  use  of  the 
township. 

40.  When  any  constable  shall  be  prosecuted  for  not  collecting  or  paying  any 
tax  money  agreeably  to  law,  and  complaint  shall  be  made  by  the  prosecutor  that 
he  is  in  fear  that  the  said  constable  will  make  use  of  or  not  pay  forward  any  such 
money  to  be  collected,  then  it  shall  be  the  duty  of  the  judge  or  justice  before 
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whom  such  prosecutions  shall  be  had,  to  demand  and  take  the  warrant  of  distress 
from  the  said  constable,  giving  him  credit  for  the  taxes  not  collected,  and  to 
direct  the  same,  or  to  issue  another  warrant,  to  any  other  constable,  who  is 
hereby  commanded  to  execute  such  warrant;  and  if  the  said  constable  shall 
neglect  or  refuse  to  give  up  the  said  warrant,  or  to  render  a  true  account  of  the 
taxes  not  received  thereon,  then  it  shall  be  the  duty  of  the  said  judge  or  justice 
to  commit  such  constable  to  the  common  jail  of  the  said  county,  there  to  remain 
without  bail  or  mainprise  until  he  give  up  such  warrant  or  render  such  account. 

41.  Where  the  sheriff  to  whom  any  warrant  shall  be  directed,  by  virtue  of  this 
act,  cannot  find  goods  or  chattels  to  distrain,  or  cannot  find  sufficient  to  make 
the  full  sum,  then  the  said  sheriff,  after  making  sale  of  such  goods  and  chattels 
as  he  may  have  found,  shall  return  the  said  warrant,  endorsing  thereon  how  far 
he  has  executed  it,  to  the  judge  who  issued  the  same ;  and  it  shall  be  the  duty  of 
the  said  judge  to  transmit,  under  his  hand  and  seal,  a  true  copy  of  the  entry  of 
the  judgment  and  awarding  of  the  warrant  and  the  sheriff's  return  to  the  clerk 
of  the  supreme  court,  if  such  prosecution  be  at  the  suit  of  the  treasurer  of  this 
state,  or  to  the  clerk  of  the  court  of  common  pleas  of  the  county,  if  it  be  at  the 
suit  of  the  county  or  township  collector,  who  is  hereby  authorized  and  directed 
to  file  the  same,  and  thereupon  to  enter  in  the  minutes  of  the  said  court  judg- 
ment against  such  defaulting  county  collector,  township  collector,  or  constable, 
for  the  amount  of  the  debt  or  tax  money,  with  interest  and  costs,  as  endorsed  on 
the  said  warrant,  or  the  residue  thereof,  as  the  case  may  require,  and  on  such 
judgment  to  issue,  record,  direct  and  deliver  to  the  sheriff  of  the  proper  county 
a  writ  of  execution  against  the  lands,  tenements,  hereditaments,  and  real  estate  of 
the  said  county  collector,  township  collector,  or  constable ;  which  lands,  tene- 
ments, hereditaments,  and  real  estate  shall  be  levied  on,  seized,  advertised,  sold 
and  conveyed  by  the  said  sheriff  in  the  manner  directed  by  the  act  entitled,  "An 
act  making  lands  liable  to  be  sold  for  the  payment  of  debts;"  and  by  the  act 
entitled,  "An  act  to  regulate  sales  of  real  estate  made  under  a  public  statute  or 
the  directions  of  a  court;"  for  all  which  services,  the  said  judge,  sheriff,  and  clerk 
shall  be  allowed  the  same  fees  as  are  by  law  allowed  for  the  like  services  in  other 
cases. 

42.  If  the  money  arising  from  the  sale  of  the  lands,  tenements,  hereditaments, 
and  real  estate  so  levied  upon  and  seized,  be  not  sufficient  to  satisfy  the  sum 
*snnl  *mentioned  in  the  said  execution,  with  the  costs,  then  it  shall  be  the  duty 

-"  of  the  said  clerk  to  issue  a  capias  ad  satisfaciendum  against  such  county 
collector,  township  collector,  or  constable. 

43.  If  the  sheriff  shall  not  execute  the  said  warrant  of  distress  agreeably  to 
this  act,  or  shall  not  pay  the  money  therein  directed  to  be  made,  within  ninety 
days  after  receiving  such  warrant,  he  shall,  for  every  offence,  forfeit  and  pay  one 
hundred  dollars,  to  be  recovered,  with  costs,  by  action  of  debt,  by  the  treasurer  or 
the  county  or  township  collector,  as  the  case  may  require,  for  the  use  of  the  state, 
and  shall  also  be  amerced  by  the  court  of  common  pleas  of  the  county  to  the 
amount  of  the  sum  in  the  said  warrant  raentioued,  with  interest  and  costs,  which 
amercement  shall  have  the  force  and  effect  of  a  judgment,  whereon  execution  shall 
instantly,  and  without  any  further  proceedings,  be  issued  against  the  goods  and 
chattels,  lands,  tenements,  hereditaments,  and  real  estate  of  the  sheriff  so  amerced. 

44.  If  the  sheriff  shall  not  execute  the  writ  of  execution  agreeably  to  this  act, 
or  shall  not  pay  the  money  therein  directed  to  be  made,  within  ninety  days  after 
receiving  such  execution,  he  shall,  for  every  offence,  forfeit  and  pay  one  hundred 
dollars,  to  be  recovered,  with  costs,  by  action  of  debt,  by  the  treasurer  or  the 
county  or  township  collector,  as  the  case  may  require,  for  the  use  of  the  state, 
and  shall  also  be  amerced  by  the  court  out  of  which  such  execution  issued,  to  the 
amount  of  the  sum  in  the  said  execution  mentioned,  with  interest  and  costs; 
which  amercement  shall  have  the  force  and  effect  of  a  judgment,  whereon  execu- 
tion shall  instantly,  and  without  any  further  proceedings,  be  issued  against  the 
goods  and  chattels,  lands,  tenements,  hereditaments  and  real  estate  of  the  sheriff 
so  amerced. 
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45.  The  president  and  directors  of  every  incorporated  hank  in  this  state  be, 
ami  they  are  hereby  respectively  required  to  pay,  or  cause  to  be  paid,  into  the 
treasury  of  this  state,  on  or  before  the  first  day  of  January  next,  and  on  or  before 
the  first  day  of  January  in  every  year  thereafter,  one  half  of  one  per  cent,  upon 
the  whole  amount  of  capital  stock  actually  subscribed  and  paid  in,  and  which  shall 
hereafter  be  subscribed  and  paid  in  to  such  bank  or  company. 

By  act  of  1859  (Pam.  535)  banks  organized  under  the  act  entitled,  "An  act 
to  authorize  the  business  of  banking,"  are  to  pay  yearly  one  quarter  of  one  per 
cent,  on  their  stock  paid  in. 

40.  In  case  of  the  neglect  or  refusal  of  the  president  and  directors  of  any  such 
bank  to  pay,  or  cause  to  be  paid,  into  the  treasury  of  the  state,  the  amount  of  tax 
levied  upou  such  company  by  this  act,  for  the  space  of  thirty  days  after  the  an- 
nual period  in  the  forty-fifth  section  of  this  act  prescribed,  it  shall  be  the  duty  of 
the  treasurer  of  this  state  to  make  return  to  one  of  the  justices  of  the  supreme 
court  of  the  amount  of  the  tax  levied  as  aforesaid  and  unpaid,  whose  duty  it  shall 
be  to  issue  a  warrant  under  his  hand  and  seal,  in  the  name  of  the  treasurer  of  the 
state,  directed  to  the  sheriff  of  the  county  where  the  goods,  chattels,  lands,  tene- 
ments, and  hereditaments  and  real  estate  of  such  delinquent  company  are  situated, 
requiring  him  to  levy  the  tax  so  in  arrear,  with  interest  and  costs,  by  distress  and 
sale  of  the  personal  and  real  estate  of  such  delinquent  company,  who  shall  pro- 
ceed to  make  levy  and  sale  thereof,  as  in  other  cases  where  executions  issue 
against  personal  and  real  estate,  and  shall  pay  the  amount  levied  to  the  trea- 
surer of  the  state,  and  in  default  thereof,  shall  be  proceeded  against  in  the  man- 
ner prescribed  by  the  act  entitled,  "An  act  concerning  sheriffs."     (See  ?2.) 

47.  The  commissioners  of  appeal  in  cases  of  taxation,  in  and  for  every  town- 
ship, shall,  for  the  purpose  of  discharging  the  duties  of  their  office,  convene  at 
the  usual  place  of  holding  town  meeting,  and  at  such  times,  where  it  is  not  other- 
wise directed  by  law,  as  they  shall  appoint,  giving  at  least  eight  days'  previous 
notice  of  every  such  meeting  in  writing,  under  their  hands,  and  fixed  up  at  six  or 
more  of  the  most  public  places  in  such  township.     (See  8.) 

48.  It  shall  be  the  duty  of  the  assessor  who  made  the  assessment  appealed 
from,  to  attend  at  the  said  time  and  place  before  the  said  commissioners,  and  to 
offer  such  reasons  as  he  may  think  proper  in  support  of  the  said  assessment. 

49.  The  said  commissioners,  after  due  examination  of  the  facts  and  considera- 
tion of  the  case,  shall  give  such  judgment  as  shall  be  agreeable  to  the  principles 
of  justice;  which  judgment  shall  be  final  and  conclusive,  and  shall  be  rendered 
within  three  days  after  the  hearing  of  the  said  appeal. 

50.  It  shall  be  the  duty  of  the  said  commissioners  to  give  a  transcript  of  their 
^judgment  to  the  appellant,  in  case  such  judgment  shall  pass  in  his  or  her  r^., 
favor,  which  transcript  shall  be  a  sufficient  voucher  to  such  appellant;  and  *- 

the  collector  of  such  township,  in  collecting  the  taxes  of  the  same,  and  every  other 
officer  whom  it  may  concern,  is  hereby  directed  to  govern  himself  accordingly. 

51.  Such  commissioners  shall  have  full  power  to  bring  before  them,  by  sub- 
poena or  otherwise,  any  person  as  a  witness  on  the  hearing  of  such  appeal,  to 
whom  they  are  hereby  empowered  to  administer  the  necessary  oath  or  affirma- 
tion. 

52.  Every  commissioner  of  appeal  shall  be  paid  out  of  the  public  money  in  the 
hands  of  the  collector  of  such  township,  the  sum  of  one  dollar  a  day  for  every 
day  he  shall  have  attended  on  the  hearing  and  determining  of  such  appeal,  whose 
receipt  shall  be  a  sufficient  voucher  to  such  collector  for  so  much  of  the  said 
money  as  shall  be  paid  by  him  for  that  purpose. 

53.  All  costs  accruing  on  any  such  appeal  shall  abide  the  event  thereof,  that 
is  to  say,  if  the  appellant  shall  be  discharged  from  the  payment  of  the  whole  or 
of  any  part  of  the  said  tax,  then  the  costs  to  be  paid  out  of  the  public  money 
in  the  hands  of  the  collector  of  such  township,  by  an  order  signed  by  the  said 
commissioners ;  but  if  no  abatement  be  made  in  such  tax,  then  the  costs  shall 
be  paid  by  the  appellant. 

54.  If  any  of  the  said  commissioners  shall  neglect  or  refuse  to  perform  the 

54 
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duties  required  of  him  in  and  by  this  act,  then  he  shall,  for  every  such  neglect  or 
refusal,  forfeit  and  pay  ten  dollars,  to  be  recovered  with  costs,  by  action  of  debt, 
in  any  court  having  cognizance  of  that  sum,  by  the  clerk  of  the  township  in  which 
the  said  commissioner  resides,  for  the  use  of  such  township. 

55.  The  term  township,  made  use  of  in  this  act,  shall  be  construed  to  compre- 
hend precinct  and  ward. 

Supplement.     Approved  March  9,  1848.     (Pam.  230.) 

56.  Sec.  1.  It  shall  be  lawful  for  the  collector,  at  anytime  before  the  meeting 
of  the  commissioners  of  appeal  in  cases  of  taxation,  to  enter  the  name  of  any 
person  with  a  proper  assessment  which  may  have  been  omitted  or  overlooked  by 
the  assessor,  giving  said  person  immediate  notice  of  such  entry,  and  of  the  time 
and  place  of  the  next  meeting  of  the  said  commissioners  of  appeal. 

57.  Sec.  2.  If  any  person  or  persons,  body  politic  or  corporate,  shall  be 
assessed  at  too  low  a  rate,  or  be  omitted  in  the  assessment,  it  shall  be  lawful, 
upon  complaint  made,  for  the  commissioners  of  appeal  in  cases  of  taxation,  after 
five  days'  notice  in  writing  to  the  party  interested,  by  the  party  complaining, 
and  after  due  examination  of  the  facts  and  consideration  of  the  case,  to  make 
such  addition  to  the  assessment  as  shall  be  agreeable  to  the  principles  of  justice ; 
and  the  judgment  of  the  said  commissioners  shall  be  final  and  conclusive,  and 
shall  be  rendered  within  ten  days  after  the  making  of  said  complaint. 

Supplement.     Approved  March  3,  1854.     (Pam.  296.) 

58.  Sec.  1.  A  poll  tax  of  fifty  cents  shall  be  assessed  upon  every  white  male 
inhabitant  of  this  state  of  the  age  of  twenty-one  years  and  upwards. 

59.  Sec.  2.  All  real  and  personal  estate  within  this  state,  whether  owned  by 
individuals  or  by  corporations,  shall  be  liable  to  taxation,  subject  to  the  exemption 
hereinafter  specified,  and  shall  be  assessed  at  the  actual  value  thereof,  at  such 
rate  per  dollar  as  will  be  sufficient  to  produce  the  sum  required,  after  deducting 
the  poll  tax. 

60.  Sec.  3.  The  term  real  estate,  as  used  in  this  act,  shall  be  construed  to 
include  all  lands,  all  water-power  thereon  or  appurtenances  thereto,  and  all 
buildings  or  erections  thereon  affixed  to  the  same,  trees  and  underwood  growing 
thereon,  and  all  mines,  quarries,  and  all  fisheries. 

61.  Sec.  4.  The  term  personal  estate,  as  used  in  this  act,  shall  be  construed 
to  include  goods  and  chattels  of  every  description,  including  steamboats  and 
other  vessels,  money,  debts  due  or  owing  from  solvent  debtors,  whether  on  con- 
tract, note,  bond  or  mortgage,  public  stocks  aud  stocks  in  corporations,  whether 
within  or  without  this  state. 

*Xft2~l       *^"   ^EC"  ^'   The  following  persons  and  property  shall  be  exempt  from 
J  taxation,  viz.: 

I.  The  property  of  the  United  States  and  of  the  state  of  New  Jersey,  and  of 
all  the  counties,  townships,  cities  and  boroughs  in  said  state. 

II.  All  colleges,  academies,  or  seminaries  of  learning,  public  libraries,  school- 
houses,  and  all  buildings  erected  and  used  for  religious  worship,  the  lands  where- 
upon the  same  are  erected,  the  furniture  thereof,  and  the  personal  property  used 
therein  ;  pews  in  churches,  grave-yards  not  exceeding  ten  acres  of  ground,  and 
all  buildings  erected  and  used  exclusively  for  charitable  purposes,  with  the  lands 
on  which  they  are  erected,  and  the  furniture  used  therein  ;  also  the  engines  and 
apparatus  of  any  individual  or  company  used  for  extinguishing  fires. 

III.  The  polls  of  all  revolutionary  soldiers. 

IV.  So  much  of  the  property  of  incorporated  companies  represented  by  the 
capital  stock  thereof,  as  by  virtue  of  this  act  is  taxed  in  the  hands  of  the  stock- 
holders :  Provided,  that  nothing  in  this  act  or  the  acts  to  which  this  is  a  supple- 
ment, shall  be  construed  to  affect  in  any  way  the  tax  required  to  be  paid  by 
banking  or  other  incorporated  companies,  upon  the  amount  of  the  capital  stock, 
nor  to  exempt  from  taxation  their  real  estate,  unless  so  exempt  by  their 
charter. 
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Y.  By  act  of  1857  (Pain.  475),  all  public  stock  and  other  property,  owned 
by  residents  of  this  state,  which  are  subject  to  taxation  in  any  other  state,  and 
for  which  such  taxes  shall  actually  be  paid,  shall  be  exempt  from  taxation  under 
the  laws  of  this  state. 

VI.  By  act  of  1861  (Pam.  522),  the  funds  of  all  charitable  institutions  or 
associations,  collected  and  held  exclusively  for  the  benefit  of  the  sick  or  disabled 
members  thereof,  or  for  the  widows  of  the  deceased  members  of  such  charitable 
institutions  or  associations,  or  for  the  education,  support  and  maintenance  of  the 
children  of  the  deceased  members,  are  exempt  from  taxation. 

63.  Sec.  6.  The  personal  tax  shall  be  assessed  upon  each  inhabitant  liable  to 
a  personal  tax  in  the  township  or  ward  where  he  resides  at  the  time  of  the 
assessment ;  and  every  person  shall  be  assessed  in  the  township  or  ward  where 
he  resides  when  the  assessment  is  made,  for  all  lands  then  owned  by  him  within 
said  township  or  ward,  either  occupied  by  him  or  wholly  unoccupied;  and  when 
the  line  between  two  townships  or  wards  divides  a  farm  or  lot,  the  same  shall  be 
taxed,  if  occupied,  in  the  township  or  ward  where  the  occupant  resides ;  and  if 
unoccupied,  each  part  shall  be  assessed  in  the  township  or  ward  in  which  the 
same  shall  lie,  and  this,  whether  such  division  line  be  a  township  or  ward  line  or 
also  a  county  line. 

64.  Sec.  7.  Every  person  shall  be  assessed  in  the  township  or  ward  where  he 
resides,  when  the  assessment  is  made,  for  all  personal  estate  owned  by  him,  in- 
cluding also  all  personal  estate  in  his  possession  or  under  his  control  as  trustee, 
guardian,  executor  or  administrator ;  and  in  case  the  owner  or  owners  of  per- 
sonal estate  shall  be  nonresident  of  this  state,  then  and  in  that  case  the  said 
personal  estate  shall  be  taxed  in  the  township  or  ward  where  the  same  may 
be  situate ;  that  the  personal  estate  of  every  incorporated  company,  liable  to 
taxation,  shall  be  assessed  in  the  township  or  ward  where  the  principal  office 
shall  be,  or  if  such  company  have  no  principal  office  or  place  of  transacting  its 
financial  concerns,  then  in  the  township  or  ward  where  the  operations  of  such 
company  are  carried  on  ;  and  where  the  tolls  of  any  bridge,  turnpike,  railroad 
or  canal  company  are  collected  in  the  several  townships  or  wards,  the  personal 
estate  of  such  company  shall  be  assessed  in  the  township  or  ward  in  which  the 
treasurer  or  other  officer  authorized  to  discharge  the  general  pecuniary  obligations 
of  said  company  resides ;  and  the  real  estate  of  incorporated  companies,  liable 
to  taxation,  shall  be  assessed  in  the  township  or  ward  in  which  the  same  shall 
lie,  in  the  same  manner  as  the  real  estate  of  individuals  :  Provided,  that  in  all 
cases  where  the  holder  of  a  mortgage  shall  not  reside  in  the  same  township  or 
county  where  the  mortgaged  premises  lie,  the  tax  on  the  money  secured  by  the 
said  mortgage  shall  be  assessed  against  and  be  paid  by  the  mortgagor  in  the 
township  where  the  lands  lie,  and  the  receipt  of  the  collector  shall  be  a  legal 
payment  for  so  much  of  the  interest  of  said  mortgage,  and  be  allowed  and  de- 
ducted therefrom  by  the  mortgagee  :  Provided,  that  in  such  case  the  said  mort- 
gagee shall  not  be  assessed  for  such  mortgage  in  the  township  or  county  in 
which  he  or  she  resides. 

65.  Sec.  8.  The  assessor  of  every  township  or  ward  shall,  between  the  days 
prescribed  by  law,  annually,  ascertain  by  diligent  inquiry  and  according  to  the 
best  of  his  ability,  the  names  of  all  the  taxable  inhabitants  in  their  respective 
townships  or  wards,  and  also  all  the  taxable  property,  real  and  personal,  within 
the  same,  and  set  down  in  his  duplicate  in  four  separate  columns,  and  according 
to  the  best  information  in  his  power. 

*I.  In  the  first  column,  the  names  of  all  the  taxable  inhabitants  in  the  r*onq 
township  or  ward,  as  the  case  may  be.  L 

II.  In  the  second  column,  the  quantity  of  land  to  be  taxed  to  each  person. 

III.  In  the  third  column,  the  full  value  of  such  land  according  to  the  defini- 
tion of  the  term  real  estate,  as  given  in  the  third  section  of  this  act. 

IV.  In  the  fourth  column,  the  value  of  all  the  taxable  personal  property 
owned  by  such  person;  and  that  from  such  valuation  of  real  and  personal  estate 
there  shall  be  deducted  the  whole  amount  of  the  debts  due  and  owing  by  the 
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owner  thereof,  excepting  debts  due  and  owing  to  creditors  not  residing  in  this 
state. 

60.  Skc.  9.  Where  a  person  is  assessed  as  trustee,  guardian,  executor,  or  ad- 
ministrator, he  shall  be  assessed  as  such  with  the  addition  to  his  name  of  his 
representative  character,  and  such  assessment  shall  be  carried  out  on  a  separate 
line  from  his  individual  assessment;  and  in  cases  where  the  same  property  is 
held  by  several  trustees,  guardians,  or  executors,  only  one  of  them  shall  be  taxed 
for  the  same;  and  such  property  shall  be  assessed  in  the  hands  of  such  one  of 
said  executors,  or  guardians  or  trustees,  as  have  the  actual  possession  or  control 
of  such  property,  or  the  bonds,  mortgages  or  other  securities  by  which  the  same 
is  held. 

67.  Sec.  10.  If  any  person,  whose  real  or  personal  estate  is  liable  to  taxation, 
shall,  at  any  time  before  the  assessor  hath  completed  his  assessment,  make  oath 
or  affirmation  before  the  assessor,  who  is  hereby  authorized  to  administer  the 
same,  that  the  value  of  his  real  and  personal  estate,  after  deducting  his  debts 
due  and  owing,  as  before  mentioned,  does  not  exceed  a  certain  sum,  specifying 
the  same,  it  shall  be  the  duty  of  the  assessor  to  value  such  real  or  personal 
estate,  or  both,  as  the  case  may  be,  at  the  sums  specified  in  the  affidavit,  and 
no  more. 

68.  Sec.  11.  When  any  person  objecting  to  such  assessments  shall  not  pre- 
viously have  made  affidavit  concerning  the  value  of  his  property  as  aforesaid, 
he  shall  be  at  liberty  to  make  such  oath  or  affirmation  before  the  commissioners 
of  appeal,  in  case  of  taxation ;  and  said  commissioners,  on  such  affidavit,  shall 
reduce  the  assessment  to  the  sum  specified  in  the  affidavit;  and  all  affidavits, 
mentioned  in  this  and  the  next  preceding  section,  shall  be  filed  in  the  office  of 
the  clerk  of  said  township  or  ward. 

69.  Sec.  12.  If  the  person  objecting  to  the  assessment  can  show,  by  other 
proof  than  his  own  affidavit,  to  the  satisfaction  of  the  commissioners  of  appeals, 
or  a  majority  of  them,  that  such  assessment  is  erroneous,  the  commissioners 
shall  alter  the  same,  without  requiring  the  affidavit  of  the  person  objecting. 

70.  Sec.  13.  When  any  money  shall  be  directed  to  be  assessed  for  state  or 
county  purposes,  it  shall  be  the  duty  of  the  assessors  of  the  several  townships 
and  wards  in  every  county  to  meet  at  the  time  prescribed  by  law,  in  every  year, 
at  the  place  of  holding  the  court  of  common  pleas  in  such  county,  and  then  and 
there  to  ascertain  the  amount  of  the  tax  required  by  law,  to  be  rated  in  the 
assessment  to  be  made,  and  to  compute  the  value  of  the  real  and  personal  estates 
liable  to  taxation,  as  taken  by  the  assessor  of  each  township  or  ward,  and  thereby 
to  fix  and  adjust  the  proportion  or  quota  of  tax  to  be  levied  and  collected  in 
each  township  or  ward;  and  it  shall  be  the  duty  of  said  assessors,  at  such  meet- 
ing, to  make  out  two  abstracts  of  the  value  of  taxable  real  and  personal  property 
in  each  township  or  ward,  which  shall  be  signed  by  every  assessor  present,  and 
on  the  same  day  delivered  to  the  county  collector,  who  shall  lay  one  of  the  said 
abstracts  before  the  legislature  of  the  state,  as  now  required  by  law;  and  the 
said  assessors  shall  also,  within  fifteen  days  after  such  meeting,  deliver  to  the 
township  collector  a  true  transcript  or  duplicate  of  said  assessment,  as  is  now 
required. 

71.  Sec.  14.  All  taxes  assessed  under  this  act  shall  be  collected  in  the  manner 
provided  in  the  act  to  which  this  is  a  supplement,  and  that  all  acts  and  parts  of 
acts  inconsistent  with  the  provisions  of  this  act,  be  and  the  same  are  hereby 
repealed. 

An  Act  to  provide  for  the  collection  of  the  taxes  due  from  banlcs  and  hanking  associations 
of  this  state.     Approved  March  26,  1852.     (Pam.  525.) 

72.  Sec.  1.  The  treasurer  be,  and  he  is  hereby  authorized  and  directed  to 
demand  and  receive  from  the  incorporated  banks  and  banking  associations  of 
*8tul  ^l'lB  *s^ate'  which  have  refused  to  pay  the  tax  imposed  by  law  upon  their 

J  capital  stocks,  one  half  of  one  per  cent,  upon  the  capital  paid  in  on  and 
before  the  first  day  in  January,  eighteen  hundred  and  fifty-one ;  and  in  cases 
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where  additional  capital  has  been  paid  in  since  that  time,  at  the  same  rate  per 
annum,  from  the  time  of  such  payment  to  the  first  day  of  January  last;  and  in 
cases  where  banking  associations  have  commenced  business  since  the  first  day  of 
January,  eighteen  hundred  and  fifty-one,  at  the  same  rate  per  annum  upon  the 
capital  paid  in  from  the  time  of  such  payment  to  the  first  day  of  January  last: 
Provided,  that  if  any  incorporated  bank  or  banking  association  shall  have  paid 
more  tax  for  the  year  ending  on  the  first  day  of  January  last,  than  would  be  re- 
quired at  the  rates  herein  prescribed,  it  shall  be  the  duty  of  the  treasurer  to 
refund  the  excess  to  such  bank  or  association. 

73.  Sec.  2.  The  treasurer  be,  and  he  is  hereby  directed,  as  soon  as  may  be 
after  the  approval  of  this  act,  to  transmit  a  copy  of  this  act  to  each  of  the  said 
banks  and  banking  associations,  by  mail,  together  with  a  statement  and  demand 
of  the  amount  of  tax  due  from  each;  and  if  any  such  bank  or  banking  associa- 
tion shall  neglect  or  refuse  to  pay  the  tax  so  demanded  for  thirty  days  after  the 
approval  of  this  act,  then  and  in  that  case  it  shall  be  the  duty  of  the  attorney- 
general  to  proceed  against  every  such  defaulting  bank  or  banking  association, 
by  petition  to  the  chancellor  for  injunction  and  appointment  of  receivers;  and 
upon  proof  that  any  bank  or  banking  association  hath  neglected  or  refused  to 
pay  the  tax  so  demanded  by  the  treasurer,  it  shall  be  the  duty  of  the  chancellor 
to  issue  an  injunction  and  appoint  receivers,  as  in  cases  of  insolvency,  who  shall 
proceed,  in  all  respects,  as  nearly  as  may  be,  accordiug  to  the  provisions  of  the 
act  entitled,  "An  act  to  prevent  frauds  by  incorporated  companies,"  approved 
April  fifteenth,  eighteen  hundred  and  forty-six:  Provided,  that  all  proceedings 
against  any  such  bank  or  banking  association  shall  be  discontinued  upon  pay- 
ment of  the  tax  awarded  and  all  cost. 

An  Act  regulating  the  proceedings  of  courts  in  cases  of  erroneous  taxation.     Approved 
March  26,  1852.     (Pain.  52G.) 

74.  Sec.  1.  No  assessment  of  taxes  shall  hereafter  be  reversed,  avoided,  or 
set  aside  upon  any  certiorari,  brought  or  to  be  brought  in  any  court  of  this  state, 
because  the  state,  county,  township,  borough,  ward,  or  city  taxes,  or  auy  of 
them,  are  blended  together,  nor  because  the  aggregate  amount  of  money  levied 
or  assessed  in  any  township,  borough,  ward,  or  city,  for  taxes,  is  greater  than 
called  for  by  the  law,  resolution  or  resolutions  raising,  voting,  or  granting  the 
same,  nor  because  any  such  assessment  is  made  upon  any  person  or  persons, 
body  politic  or  corporate,  his,  her,  or  their  property,  at  a  rate  or  proportion 
higher  or  greater  than  authorized  or  required  by  the  law,  ordinance,  resolution 
or  resolutions,  order  or  vote,  raising,  voting,  or  granting  the  money  or  moneys 
for  which  the  said  assessment  of  taxes  is  made. 

75.  Sec.  2.  If  it  shall  appear,  to  the  satisfaction  of  any  court  wherein  any 
certiorari  is  or  may  be  brought,  that  any  assessment  of  taxes  removed  thereby 
is  at  a  rate  or  proportion  higher  or  greater  than  authorized  or  required  by  the 
law,  resolution,  order,  or  vote  authorizing  such  assessment,  or  that  the  amount 
or  value  of  taxable  property,  for  which  any  person  is  therein  assessed,  is  too 
great,  said  court  shall  amend  such  assessment  so  removed  as  aforesaid,  and 
reduce  the  same  to  the  proper  and  just  amount,  and  thereupon  affirm  the  same 
according  to  such  amendment  and  reduction,  and  reverse  the  same  as  to  the 
excess  only;  and  the  court  shall  have  power  to  adopt  such  rules  and  proceedings 
as  may  enable  them  to  make  the  said  -amendment,  and  carry  into  effect  the  true 
intent  and  meaning  of  this  act. 

76.  Sec.  3.  No  return  of  taxes  or  list  of  delinquents,  made  by  any  township, 
borough,  ward,  or  city  collector,  nor  the  proceedings  touching  or  concerning 
such  return,  nor  any  tax  warrant,  shall  be  set  aside  or  reversed  on  certiorari,  or 
otherwise,  for  any  lack  of  form  which  does  not  impair  the  substantial  rights  of 
the  plaintiff  in  certiorari. 

*An  Act  to  make  taxes  a  lien  on  real  estate,  and  to  authorize  sales  for  the  payment  r#co^ 
of  the  same.     Approved  March  17,  1854.     (Pam.  429.)  L 

77.  Sec.  1.  It  shall  be  the  duty  of  the  assessors  of  the  several  townships  in 
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this  state,  in  making  their  assessments,  as  now  provided  by  law,  to  assess  all 
lands,  tenements,  hereditaments,  and  real  estate,  in  the  names  of  the  owners 
thereof,  respectively,  and  to  designate  the  same  by  some  short  description  as  will 
be  sufficient  to  ascertain  the  location  and  extent  thereof. 

78.  Sec.  2.  Any  assessment  of  taxes  made  in  this  state  against  any  person  or 
persons  residing  out  of  this  state,  or  foreign  corporation  residing  out  of  the 
county  in  which  the  land  is  located,  on  account  of  any  lands,  tenements,  heredita- 
ments, or  real  estate  of  such  person  or  persons,  or  corporation,  shall  be  and 
remain  a  lien  on  all  the  lands,  tenements,  hereditaments,  or  real  estate,  on  account 
of  which  said  assessment  shall  be  made,  with  lawful  interest  thereon  accruing, 
and  all  costs  and  fees  in  relation  to  said  assessment  and  collection  thereof,  for 

.the  space  of  two  years  from  the  time  when  the  taxes  so  as  aforesaid  assessed 
were  payable. 

79.  Sec.  3.  In  case  any  assessment  of  taxes,  as  specified  in  the  last  preced- 
ing section,  together  with  the  interest  thereon,  and  costs  and  fees  aforesaid,  shall 
remain  unpaid  for  the  space  of  one  year  after  the  said  taxes  were  payable, 
then  and  in  every  such  case  it  shall  be  lawful  for  the  township  committee  of  the 
said  township,  or  a  majority  of  them,  to  issue  their  warrant,  under  their  respec- 
tive hands  and  seals,  directed  to  any  constable  of  the  said  township,  therein  and 
thereby  commanding  him  to  make  said  taxes,  with  the  interest,  and  costs  and 
fees  as  aforesaid,  of  the  lands,  tenements,  hereditaments  or  real  estate,  on  account 
whereof  the  same  were  assessed  as  aforesaid,  and  of  which  the  assessors'  description 
shall  be  therein  set  forth,  by  selling  the  same,  or  any  part  thereof  as  will  be 
sufficient  for  that  purpose,  for  the  shortest  term  for  which  any  person  or  persons 
will  agree  to  take  the  same,  and  pay  such  taxes,  with  the  interest  thereon,  and 
all  costs,  fees,  charges,  and  expenses ;  and  further  directing  the  said  constable 
to  pay  the  money  or  moneys  raised  by  such  sale  to  the  said  township  committee 
of  said  township,  and  to  make  return  of  said  warrant  and  his  proceedings  there- 
under, to  said  township  committee  of  said  township,  to  be  filed  by  the  clerk  of 
said  township  among  the  other  papers  of  said  township. 

80.  Sec.  4.  The  warrant  specified  in  the  last  preceding  section  shall,  before 
the  execution  thereof,  be  recorded  by  the  clerk  of  said  township,  in  a  book  to  be 
provided  for  that  purpose ;  which  said  record  thereof  shall  be  received  as  evi- 
dence in  the  several  courts  of  this  state. 

81.  Sec.  5.  It  shall  and  may  be  the  duty  of  the  constable  to  whom  such  war- 
rant shall  be  directed  as  above  specified,  before  he  sells  by  virtue  thereof,  to  give 
notice  of  the  time  and  place  of  the  sale  of  any  lands,  tenements,  hereditaments, 
or  real  estate,  under  this  act,  by  advertisement,  signed  by  said  constable,  and 
inserted  in  a  newspaper  printed  and  published  in  said  township,  or  in  the  county 
where  the  sale  is  to  take  place,  for  at  least  sixty  days,  once  in  each  week,  before 
the  time  appointed  for  such  sale ;  and  also  set  up  for  the  same  period  in  five  of 
the  most  public  places  in  said  township,  one  of  which  shall  be  at  or  near  the 
lands,  tenements,  hereditaments,  or  real  estate  to  be  sold :  Provided  however, 
such  sale  may  be  adjourned  from  time  to  time,  not  exceeding  ninety  days  in  the 
whole. 

82.  Sec.  6.  It  shall  and  may  be  lawful  for  the  said  constable,  to  whom  such 
warrant  shall  be  directed,  at  the  time  and  place  specified  in  the  above  required 
notice,  or  at  the  time  and  place  to  which  he  shall  adjourn,  as  provided  for  in  the 
last  preceding  section,  to  sell  and  strike  off  such  lands,  tenements,  hereditaments, 
or  real  estate,  as  may  be  set  forth  in  said  warrant,  or  any  part  thereof,  to  such 
person  or  persons  as  will  agree  to  take  the  same  for  the  shortest  term,  and  pay 
such  taxes  as  may  be  assessed  as  aforesaid  on  account  thereof  and  the  interest 
thereon,  and  all  costs,  fees,  charges,  and  expenses,  and  thereupon  to  execute  and 
deliver  to  any  such  person  or  persons  a  deed  for  the  same,  under  his  hand  and 
seal,  and  such  person  or  persons,  and  his,  her,  or  their  legal  representatives,  shall, 
by  virtue  thereof,  lawfully  hold  and  enjoy  the  said  lands,  tenements,  and  here- 
*snrl  ditaments,  *or  real  estate,  during  the  term  for  which  he,  she,  or  they 

■J  shall  have  purchased  the  same,  for  his,  her,  or  their  own  proper  use  and 
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benefit,  against  the  owner  or  owners  thereof,  and  all  and  every  person  or  persons 
claiming  under  him,  her,  or  them,  until  said  term  shall  be  fully  completed  and 
ended,  and  shall  be  at  liberty,  at  or  before  the  expiration  of  the  said  term,  to 
remove  auy  building  or  buildings  and  materials  erected  and  placed  by  him,  her, 
or  them  thereon,  and  when  said  term  shall  have  ended,  shall  peaceably  and 
quietly  yield  up  the  same  to  the  lawful  owner  or  owners  thereof,  in  as  good  con- 
dition as  when  he,  she,  or  they  took  possession  of  the  same,  damage  resulting 
from  ordinary  use  and  the  elements  excepted. 

83.  Sec.  7.  Notwithstanding  any  mistake  in  the  name  or  names  of  the  owner 
or  owners,  or  omission  to  name  the  real  owner  or  owners  of  any  lands,  tenements, 
hereditaments  and  real  estate  in  the  said  township,  in  assessing  the  taxes  on 
account  thereof  as  aforesaid,  such  assessment  shall  be  valid  and  effectual  in  law 
against  such  lands,  tenements,  and  hereditaments,  or  real  estate ;  and  the  same 
may  be  proceeded  against  and  sold  in  the  manner  prescribed  herein. 

84.  Sec.  8.  The  constable  to  whom  such  warrant  as  aforesaid  shall  be  directed, 
shall  be  entitled  to  receive  the  sum  of  one  dollar  for  executing  the  same,  and  in 
addition  thereto,  two  cents  on  each  dollar  by  him  collected  and  paid  over  to  the 
township  committee  of  said  township  for  advertising  the  sale  of  any  lands,  tene- 
ments, hereditaments,  or  real  estate  for  each  delinquent,  the  same  fees  which  the 
sheriffs  of  the  counties  are  entitled  to  for  the  like  services ;  and  for  a  deed  to  the 
purchaser,  the  sum  of  two  dollars ;  and  the  township  committee  of  said  township 
shall  be  entitled  to  receive  for  said  warrant  the  sum  of  fifty  cents ;  and  the  clerk 
of  said  township,  for  recording  and  filing  said  warrant,  shall  be  entitled  to  receive 
the  sum  of  twenty-five  cents. 

An  Act  to  provide  for  the  assessment  and  collection  of  taxes  in  the  counties  of  Camden  and 
Gloucester.     Approved  March  4,  1847.     (Pam.  175.) 

85.  Sec.  1.  It  shall  be  the  duty  of  the  assessors  of  the  several  townships  of 
the  counties  of  Camden  and  Gloucester,  to  take  an  account  of  the  ratable  property 
in  the  said  several  townships,  between  the  twentieth  day  of  April  and  the  twen- 
tieth day  of  June,  in  each  and  every  year  hereafter. 

86.  Sec.  2.  The  said  assessors  shall  meet  annually,  on  the  second  Monday  of 
July,  at  ten  o'clock  in  the  forenoon,  at  the  court-house,  in  their  respective  coun- 
ties, and  perform  the  duties  required  to  be  done  and  performed  in  and  by  the 
third,  fourth,  fifth,  and  sixth  sections  of  the  act  entitled  "An  act  concerning 
taxes,"  approved  the  fourteenth  day  of  April,  eighteen  hundred  aud  forty-six. 

87.  Sec.  3.  ^The  commissioners  of  appeal  in  cases  of  taxation,  in  the  several 
townships  of  the  said  counties  of  Camden  and  Gloucester,  shall  couveue  annually, 
at  the  usual  places  of  holding  town  meetings,  on  the  second  Monday  of  Septem- 
ber, at  the  hour  of  ten  o'clock  in  the  forenoon,  for  the  purpose  of  discharging  the 
duties  of  their  office,  instead  of  the  second  Tuesday  of  November,  as  heretofore. 

88.  Sec.  4.  The  collectors  of  the  several  townships  in  the  counties  of  Camden 
and  Gloucester  shall  annually  give  notice  and  perform  the  duties  required  by  the 
tenth  section  of  the  said  "Act  concerning  taxes,"  on  the  first  day  of  August, 
instead  of  the  first  day  of  October,  as  heretofore. 

89.  Sec.  5.  The  collectors  in  the  several  townships  in  the  counties  of  Camden 
and  Gloucester,  within  thirty  days  after  the  receipt  of  the  transcript  or  duplicate 
of  the  assessment  of  taxes  in  their  respective  townships,  shall  demaud  payment 
of  the  tax  or  sum  assessed  on  each  individual  in  his  township,  in  person  or  by 
notice  left  at  his  or  her  place  of  residence,  and  also  give  notice  of  the  time  and 
place  of  meeting  of  the  commissioners  of  appeal ;  and  the  said  collectors  shall 
pay  the  taxes  by  them  collected,  and  the  fines  and  forfeitures  by  them  received, 
by  virtue  of  any  law  of  this  state,  to  the  county  collector  of  their  respective 
counties,  by  the  twenty-second  day  of  October  in  every  year. 

90.  Sec.  6.  In  case  of  the  nonpayment  of  taxes  at  the  time  appointed,  the 
township  collectors  of  the  said  townships,  respectively,  shall  make  out  a  list  of  the 
♦names  of  the  delinquents,  with  the  sums  due  from  them,  respectively,  r+got 
thereunto  annexed,  and  deliver  the  same  to  some  justice  of  the  peace  of  *- 
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the  county,  on  the  twentieth  day  of  October  in  every  year,  except  when  that  day 
shall  happen  on  Sunday,  and  then  on  the  next  day  following;  whereupon  it 
shall  be  the  duty  of  said  justice  to  perform  the  duties  required  of  him  by  the 
thirteenth  section  of  the  said  "Act  concerning  taxes." 

91.  Sec.  7.  If,  iu  the  opinion  of  the  township  committee  of  any  of  the  said 
townships,  the  interest  of  the  township  would  be  promoted  thereby,  it  shall  be 
lawful  for  the  said  committee  to  appoint  a  special  constable,  to  whom  the  justice 
shall  direct  the  warrant  or  warrants  required  by  the  eighteenth  section  of  the  afore- 
said act;  and  who,  after  giving  bond,  with  such  security  as  the  said  committee 
shall  direct  and  approve  of,  shall  be  authorized  to  perform  the  duties  required  to 
be  done  in  and  by  the  said  act,  as  fully  as  a  constable  elected  at  the  annual  town 
meeting. 

92  Sec.  8.  The  provisions  of  the  act  entitled,  "An  act  concerning  taxes," 
approved  the  fourteenth  day  of  April,  eighteen  hundred  and  forty-six,  so  far  as 
they  relate  to  the  counties  of  Camden  and  Gloucester,  and  are  inconsistent  with 
the  provisions  of  this  act,  are  repealed. 

[There  are  several  special  acts,  regulating  the  time  and  mode  of  collecting 
taxes  in  particular  places  and  townships;  and  most  of  the  acts  incorporating 
cities  and  boroughs  give  to  the  councils,  or  other  representative  bodies,  special 
powers  in  relation  to  taxes.  By  act  of  1860  (Pam.  391)  the  property  of  any 
township,  city  or  borough  in  Mercer  county,  lying  outside  of  its  limits,  is  not 
exempt  from  taxation  where  it  may  be.  Act  of  1860  (Para.  585)  regulates 
taxes  in  Ocean  county.] 


NOTES. 

Toll-bridges  are  liable  to  taxation,  unless  specially  exempted.     1  Zab.  384.     2  Zab.  593. 

The  court,  on  certiorari,  will  review  the  assessments,  so  far  as  to  correct  one  made  on 
erroneous  principles;  but  they  will  not  review  the  judgment  of  the  assessor,  or  of  the  com- 
missioners of  appeal,  on  the  mere  valuation  of  the  property.  If  the  only  error  complained 
of  is  an  error  in  the  valuation  of  the  property,  the  remedy  is  by  appeal  to  the  commissioners, 
and  not  by  certiorari.     3  Zab.  85,  552. 

The  assessor  has  no  right  to  add  to  the  amount  ordered  to  be  raised  by  the  township  and 
for  the  county,  any  amount  for  losses  or  contingencies ;  he  can  only  add  a  sum  sufficient  to 
cover  the  fees  of  the  assessor  and  collector.  3  Zab.  532.  4  Zab.  108.  He  may  add,  by 
direction  of  the  township  committee,  such  sums  as  shall  be  necessary  to  pay  the  damages 
assessed  to  the  owners  of  land,  taken  for  a  public  road.     4  Zab.  54. 

When  an  incorporated  company  is  by  its  charter  exempt  from  taxation,  the  stock  of  the 
company,  in  the  hands  of  the  stockholders,  cannot  be  taxed;  but  the  bonds  of  such  a  com- 
pany are  liable,  the  same  as  other  bonds.     3  Zab.  485,  532. 

A  poll  tax  can  only  be  assessed  on  inhabitants  of  the  state ;  and  a  person  who  has  only 
a  temporary  residence  here,  while  his  permanent  domicil  is  out  of  the  state,  is  not  an  in- 
habitant; only  the  lands,  and  personal  chattels',  permanently  used  or  kept  in  the  state,  of  such 
a  person,  can  be  taxed.     Id.  517. 

The  stock  of  incorporated  companies  out  of  the  state,  and  bonds,  &c,  of  persons  or  com- 
panies out  of  the  state,  held  by  residents,  are  liable  to  be  taxed,  whether  taxed  out  of  the 
state  or  not.     Id.  532. 

The  capital  stock  of  banks  in  this  state  is  liable  to  be  taxed  in  the  hands  of  the  owners, 
although  the  bank  pays  a  tax  to  the  state.     Id.  484. 

All  stocks  liable  to  taxation  are  to  be  assessed  at  their  actual  value.  If  assessed  beyond 
their  value,  the  remedy  is  by  appeal  to  the  commissioners.     Id.  54(3. 

Where,  by  the  charter  of  Trenton,  a  separate  poll  tax  was  required  to  be  assessed  for  city 
purposes,  and  the  city  and  county  taxes  were  assessed  at  the  same  time,  by  one  assessment, 
the  whole  assessment  was  set  aside,  for  want  of  the  assessment  of  a  poll  tax  for  city  pur- 
poses, as  well  as  one  for  county  purposes.     Id.  484. 

Where  the  property  of  an  incorporated  company  is  exempt  from  taxation  by  the  charter, 
the  exemption  extends  only  to  such  property  as  is  essentially  necessary  to  accomplish  the 
objects  for  which  the  company  was  incorporated,  and  not  to  property  held  by  the  company 
as  a  matter  of  convenience  and  profit.     Id.  510. 

A  certiorari  will  lie,  although  the  prosecutor  did  not  apply  to  the  commissioners  of  appeal 
for  relief;  but  neglecting  to  apply  will  sometimes  be  good  ground  for  refusing  the  writ. 
Id.  532. 

It  is  no  sufficient  reason  for  setting  aside  an  assessment,  that  the  year  in  which  the  town 
meeting  was  held  does  not  appear  by  the  minutes;  the  fact  may  be  shown  by  proof.     lb. 
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*The  law  of  this  state,  taxing  a  foreign  insurance  company  doing  business  in  this  r.x.r,nQ 
Blate  more  than  companies  of  the  state  are  taxed,  is  not  unconstitutional.      Id.  429.     L 

The  court,  on  a  certior.iri,*only  corrects  what  is  erroneous  in  the  tax  of  the  persons 
prosecuting  the  writ,  and  if  necessary  will  refer  it  to  a  commission  to  ascertain  how  much 
is  erroneous.     4  Zab.  121,  127. 

Qoods  and  chattels  (except  steamboats  and  vessels),  situate  out  of  the  state,  are  not  liable 
to  taxation.     4  Zab.  56. 

The  assessment  of  land  ought  to  be  made  to  the  person  in  possession,  or  the  actual  owner 
or  owners  at  the  time;  but  where  the  assessment  was  to  "estate  of  Coles,"  of  land  well 
known  by  that  designation,  the  court  refused  to  set  it  aside.     4  Zab.  108. 

The  mistake  of  the  assessor,  in  omitting  property,  will  not  render  the  assessment  bad. 
lb. 

The  town  meeting  ought  to  specify  precisely  the  sums  ordered  to  be  raised  for  each  law- 
ful purpose,  by  a  resolution  formally  drawn  upand  entered  on  the  minutes;  but  where  "all 
the  law  allows"  was  ordered  to  be  raised  for  schools,  the  court  refused  to. set  aside,  the  pre- 
cise sum  being  easily  ascertained.     4  Zab.  124,  125. 

A  resolution  at  a  town  meeting  to  raise  for  general  purposes  as  much  as  the  township 
committee  shall  direct,  or  in  these  words,  "ways  and  means  left  to  the  committee,"  is 
illegal.  The  town  meeting  can  only  order  money  to  be  raised  for  certain  specified  purposes  ; 
and  the  power  it  has  must  be  exercised  at  the  meeting  and  cannot  be  delegated  to  the  com- 
mittee. The  committee  have  no  power  to  order  money  raised,  except  money  assessed  to  pay 
damages  to  owners  of  land  taken  for  a  road.     4  Zab.  125. 

The  court  refused  a  certiorari  to  bring  up  a  resolution  of  the  town  meeting.  Each  tax- 
payer must,  apply  to  set  aside  his  own  tax.  Id.  124.  The  facts,  upon  which  a  certiorari  is 
moved  for,  must  be  verified  by  affidavit  or  otherwise. 

Where  lands  of  a  manufacturing  company  are  exempt,  from  taxation  by  the  charter,  only 
such  lands  as  are  used  for  manufacturing  purposes  are  exempt,  and  not  farm  land  or  build- 
ing lots.     State  v,  Flavel,  June  T.  1853.     4  Zab. 

The  dwelling-houses  of  the  professors  of  a  college  are  not  taxable.     4  Zab.  497. 

The  certiorari  in  a  tax  case  ought  not  to  be  directed  to  the  commissioners  of  appeal,  but 
to  the  collector  who  has  the  legal  custody  of  the  assessment. 

When  the  charter  of  a  corporation  exempts  the  corporation  or  its  property  from  taxation, 
the  stock  is  also  exempt,  and  cannot  be  taxed  in  the  hands  of  the  stockholders.  4  Zab. 
400. 

In  a  township  where  roads  are  worked  by  hire,  a  resident  taxpayer  has  a  right,  upon  giving 
notice  to  the  overseer,  to  pay  the  whole  of  the  road  tax  by  work,  and  this  right  is  not  taken 
away  by  the  fact,  that  the  amount  of  his  road  tax  is  greater  than  the  whole  sum  required 
for,  or  appropriated  to,  the  taxpayer's  district.     4  Zab.  622. 

Real  estate  owned  by  a  railroad  company,  not.  used  for  the  necessary  purposes  of  the  com- 
pany, is  liable  to  taxation,  notwithstanding  the  company  is  exempted  from  taxation  by  its 
charter.     1  Dutch.  315.     2  Id.  519. 

An  assessment  on  land  not  subject  to  tax,  held  good  in  a  case  where  it  appeared  that  the 
adjacent  land  which  was  subject,  was  worth  as  much  as  the  valuation  set  on  both.  1  Dutch. 
525. 

If  a  tax  warrant  is  void,  a  sale  made,  or  deed  given  by  virtue  thereof,  will  be  void  also. 
2  Dutch.  196,594. 

Payment  of  taxes  cannot  be  enforced  by  an  action  of  debt.     2  Dutch.  398. 

An  assessment,  in  proportion  to  the  benefits  derived  from  opening  a  street,  is  not  such  a 
tax  as  is  meant  to  be  forbidden  by  the  charters  of  railroad  companies  ;  but  an  assessment 
to  defray  the  expense  of  opening  a  street,  made  upon  any  other  principle,  is  a  tax,  from 
which  the  N.  J.  railroad  company  is  exempt.     3  Dutch.  186. 

If  the  affidavit  presented  to  the  commissioners  of  appeal  is  defective,  they  ought  to  allow 
a  reasonable  time  to  present  a  correct  one.  An  affidavit,  that  the  deponent  has  no  property 
in  the  ward  or  township  subject  to  taxation,  is  prima  facie  sufficient.     3  Dutch.  253. 
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Companies,  how  incorporated,  1 

when  to  commence  operations,  2 

existing,  this  act  not  to  apply  to,  9 

Description  of  lines,  &c,  to  be  filed,  1 
Despatches,  contents  of,  not  to  be  di- 
vulged, 10 
Election  of  officers,  how  made,  3 


Offices,  how  many  to  be  kept,  5 

Penalty  for  injuring  or  obstructing  works,  6 

for  divulging  contents  of  despatches,  11 

Posts  may  be  erected  on  public  highways,  7 
Kates  of  transmission  of  messages,  4 

Real  estate,  what  may  be  held,  1 

Stockholders,  how  far  responsible,  8 


An  Act  to  incorporate  telegraph  companies.     Approved  March  5,  1853.     (Pam.  304.) 

1 .  Whenever  any  number  of  persons,  consisting  of  two  or  more,  shall  have  sub- 
scribed one-third  of  the  capital  stock  necessary  to  be  issued  for  the  construction 
of  any  line  of  telegraph,  in  this  state,  and  upon  depositing  with  the  secretary  of 
the  state  a  written  or  printed  description  of  the  line  they  propose  building  and 
constructing,  the  localities  it  is  intended  to  traverse,  the  capital  of  the  company 
and  its  title  or  corporate  name,  and  complying  with  the  provisions  of  this  act, 
they  shall  thereby  become  a  body  politic  and  corporate,  to  sue  and  be  sued,  to 
purchase,  hold  or  convey  any  personal  or  real  estate  as  may  be  necessary  for  the 
purposes  of  this  act:  Provided  however,  the  real  estate  owned  at  any  one  point 
shall  not  exceed  one-fourth  of  an  acre. 

2.  Whenever  one-third  or  more  of  the  capital  stock  necessary  to  build  any  pro- 
posed line  shall  have  been  fully  subscribed,  then  the  parties  making  such  sub- 
scription shall  have  the  power  and  authority  of  letting  the  contract  for  building 
the  line,  to  such  person  or  persons  as  they  may  select,  or  choose  or  proceed  to 
build  it  themselves,  and  are  also  fully  empowered,  as  commissioners,  to  receive 
subscriptions  to  the  capital  stock,  and  give  receipts  for  instalments  paid  on  the 
same. 

♦8091  *^'  Whenever  the  original  subscribers  to  one-third  of  the  amount  of 
-■  the  capital  stock  shall  call  a  meeting  of  the  stockholders  generally,  by 
giving  ten  days'  notice,  by  publication  in  at  least  three  newspapers  published  in 
the  state,  then  the  stockholders,  when  convened  in  accordance  with  said  notice, 
shall  proceed  to  elect  officers  of  their  said  company,  consisting  of  a  president, 
treasurer,  secretary  and  at  least  three  directors,  one-third  of  whom  shall  be 
citizens  and  residents  of  this  state,  whose  term  of  office  shall  continue  one  year, 
or  until  their  successors  are  elected,  the  respective  duties  and  powers  of  each  of 
the  said  officers  to  be  indicated  and  determined  by  the  by-laws  and  regulations 
of  the  company  :  Provided,  that  such  by-laws  and  regulations  do  not  conflict 
with  this  act,  and  are  not  repugnant  to  the  constitution  or  laws  of  this  state  or 
of  the  United  States ;  and  that  at  every  election  of  officers,  and  at  every  special, 
periodical  or  general  meeting  of  the  stockholders,  each  and  every  share  of  stock 
represented  will  entitle  its  representative  to  one  vote :  Provided  however,  no 
one  person  shall  be  allowed  to  vote  more  than  one-third  of  the  votes  present  at 
any  such  meeting. 

4.  No  line  of  telegraph  or  company,  organized  and  working  under  this  act, 
shall  be  privileged  to  charge  more  than  twenty  cents  for  any  message  not  ex- 
ceeding ten  words  in  length,  and  for  messages  exceeding  ten  words  in  length, 
twenty  cents  for  the  first  ten  words,  and  ten  cents  for  every  ten  words  over  the 
first  ten,  and  at  that  rate  for  less  than  ten:  Provided  however,  the  said  mes- 
sages are  intended  to  be  transmitted  over  but  one  company's  line,  that  it  shall 
be  the  duty  of  any  company  chartered  by  this  act,  on  the  recpuest  of  any  public 
officer  of  this  state,  to  transmit  (confidentially,  if  required,)  messages  relative 
to  public  business;  said  company  shall  pay  one  half  of  one  per  cent,  upon  the 
amount  of  said  capital  stock  into  the  state  treasury,  from  the  organization  of 
said  company. 

5.  Any  line  of  telegraph  or  company,  organized  and  working  by  virtue  of  this 
act,  shall  establish,  maintain,  and  keep  open  at  least  one  office  every  forty  miles 
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traversed  by  their  line  ;  and  that  whenever  any  two  or  more  persons  shall,  by  a 
proper  observance  of  the  conditions  of  this  act,  thereby  become  a  body  corporate, 
they  shall  have  the  privilege  of  building  and  maintaining  a  line  as  described,  for 
the  full  term  of  twenty  years  :  Provided  hoiuever,  that  within  three  years  from 
the  date  of  the  description  fded  with  the  secretary  of  state,  they  shall  have  built 
and  completed  the  same. 

G.  If  any  person  or  persons  shall  wilfully  and  unlawfully  injure,  destroy  or 
obstruct  the  use  of  any  telegraph  line  constructed  by  virtue  of  this  act,  such 
person  or  persons  so  offending  shall,  for  the  first  offence,  pay  to  the  said  com- 
pany the  sum  of  one  hundred  dollars,  to  be  recovered  as  debts  of  like  amount 
are  by  law  recoverable,  and  be  liable  for  all  damages,  and  shall  for  the  second 
offeuce,  on  conviction  thereof,  be  liable  to  imprisonment  in  the  county  jail  not 
to  exceed  one  year. 

7.  Any  telegraph  company  organized  by  virtue  of  this  act  shall  have  full 
power  to  use  the  public  roads  or  highways  in  this  state,  on  the  line  of  their 
route,  for  the  purpose  of  erecting  posts  or  poles  on  the  same,  to  sustain  the 
wires  and  other  fixtures,  upon  first  obtaining  consent  in  writing  of  the  owner  of 
the  soil :  Provided  however,  that  the  same  shall  be  so  located  as  in  no  way  to 
interfere  with  the  safety  or  convenience  of  persons  travelling  on  or  over  the 
said  roads  and  highways ;  and  that  the  use  of  the  public  streets  in  any  of  the 
incorporated  cities  and  towns  of  this  state  shall  be  subject  to  such  regulations 
and  restrictions  as  may  be  imposed  by  the  corporate  authorities  of  said  cities  or 
towns. 

8.  No  subscriber  to  the  capital  stock  of  any  company  organized  by  virtue  of 
this  act,  shall  in  any  event  be  responsible  for  any  amount  beyond  their  subscrip- 
tions. 

9.  This  act  not  to  apply  to  any  existing  corporations,  or  any  line  or  lines 
already  in  operation. 

An  Act  relating  to  telegraph  companies.     Approved  March  30,  1855.     (Pam.  544.) 

10.  Sec.  1.  From  and  after  the  passage  of  this  act,  it  shall  not  be  lawful  for 
any  person  connected  with  any  line  of  telegraph  within  this  state,  whether  as 
superintendent,  *operator,  or  in  any  other  capacity  whatsoever,  to  use  or  r*o-,  n 
cause  to  be  used,  or  make  known  or  cause  to  be  made  known,  the  contents   L 

of  any  despatch,  of  whatsoever  nature,  which  may  be  sent  or  received  over  any 
line  of  telegraph  in  this  state,  without  the  consent  or  direction  of  either  the 
party  sending  or  receiving  the  same ;  and  all  despatches  which  may  be  filed  at 
any  office  in  this  state,  for  transmission  to  any  point,  shall  be  so  transmitted 
without  being  made  public,  or  their  purport  in  any  manner  divulged  at  any 
intermediate  point,  on  any  pretence  whatever ;  and  in  all  respects  the  same  in- 
violable secrecy,  safe  keeping,  and  conveyance  shall  be  maintained  by  the  officers 
and  agents  employed  on  the  several  telegraph  lines  of  this  state,  in  relation  to 
all  despatches  which  may  be  sent  or  received,  as  is  now  enjoined  by  the  laws  of 
the  United  States,  in  reference  to  the  ordinary  mail  service  :  Provided,  that 
nothing  in  this  act  contained  shall  be  so  construed  as  to  prevent  the  publication, 
at  any  point,  of  any  despatch  of  a  public  nature  which  may  be  sent  by  any  person 
or  persons  with  a  view  to  general  publicity. 

11.  Sec.  2.  In  case  any  person,  superintendent,  operator,  or  who  may  in  any 
other  capacity  be  connected  with  any  telegraph  line  in  this  state,  shall  use  or 
cause  to  be  used,  or  make  known  or  cause  to  be  made  known,  the  contents  of 
any  despatch  sent  from  or  received  at  any  office  in  this  state,  or  in  any  wise  un- 
lawfully expose  another's  business  or  secrets,  such  person,  being  duly  convicted 
thereof,  shall,  for  every  such  offence,  be  subject  to  a  fine  of  not  less  than  one 
hundred  dollars,  or  imprisonment  not  exceeding  six  months,  or  both,  according 
to  the  circumstances  or  aggravation  of  the  offence. 

12.  By  act  of  1856  (Pam.  227)  a  company,  organized  to  construct  a  tele- 
graph from  Newark  to  Hackettstown,  may  charge  the  rates  therein  specified. 
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TERMS  OF  COURTS. 

Court  of  Chancery  :  First  Tuesday  of  February,  third  Tuesday  of  May  and 
third  Tuesday  of  October. 

Supreme  Court:  Fourth  Tuesday  of  February,  first  Tuesday  of  June  and 
first  Tuesday  of  November. 

Court  of  Appeals:  Second  Tuesday  of  March,  third  Tuesday  of  June  and 
third  Tuesday  of  November. 

(See  Practice  of  Law,  sec.  109.) 

For  the  terms  of  the  courts  in  the  several  counties,  see  Courts,  page  172, 
sec.  6. 
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Delaware  river,  division  of,  13 

jurisdiction  of  crimes,  15 

islands  in,  1G,  17 

Hudson  river,  jurisdiction,  5—9 

criminal  process  on,  10 

Light-houses  near  New  York,  19,  20 
on  Absecom  beach,  21 


Newark  custom-house,  22 

New  York,  agreement  with,  5-12 

Pennsylvania,  agreement  with,.  13-18 

Surveys,  record  of,  11 

Surveyor-general's  offices,  10 

Trenton,  seat  of  government,  2-4 


An  Act  for  running  the  partition  line  between  East  and  West  Jersey.   Passed  in  1719. 
(R.  S.  19.     1  Nix.  Dig.  812.) 

The  first  nine  sections  have  been  executed. 
^-.k-]  1.  Sec.  *10.  And  whereas  the  surveys  of  lands,  and  the  quantities  held 
J  thereby  in  this  province,  have  frequently  been  uncertain  and  difficult  to  be 
discovered,  by  reason  of  the  office  of  surveyor-general  has  not  been  duly  established 
and  regularly  kept  within  the  respective  divisions — Be  it  therefore  enacted  by  the 
authority  aforesaid,  that  the  surveyor-general  of  the  eastern  division  shall,  by 
himself  or  his  lawful  deputy,  hold  a  public  office  in  the  city  of  Perth  Amboy,  for  all 
the  eastern  division  of  this  province ;  and  the  surveyor-general  of  the  western  divi- 
sion shall,  by  himself  or  his  lawful  deputy,  hold  a  public  office  in  the  town  of  Bur- 
lington, for  the  western  division  of  this  province  ;  in  which  offices,  respectively, 
shall  be  carefully  entered  and  kept  the  surveys  of  all  lauds  which  shall  hereafter 
be  made  within  this  proviuce;  and  such  entries  shall  be  of  record,  and  may  be 
pleaded  as  evidence  in  any  of  his  majesty's  courts  of  judicature  within  this  pro- 
vince. And  the  said  surveyor  and  surveyors  general  is  and  are  hereby  authorized 
and  empowered  to  collect,  demand,  receive,  sue  for,  and  recover,  from  all  persons 
whatsoever,  within  this  province,  all  books  of  surveys,  general  charts,  maps,  and 
draughts  of  lands  heretofore  made  by  any  public  surveyor  or  surveyors,  for  the 
lands  within  his  or  their  district  or  districts,  which  may  be  of  general  use  for 
proving  the  rights  of  the  proprietors,  or  of  persons  claiming  under  them,  to  any 
tracts  or  parcels  of  land  surveyed  and  taken  up  within  this  proviuce  ;  and  the 
same  shall  be  safely  lodged  and  kept  in  the  said  respective  offices  within  the 
division  within  which  the  lands,  whereunto  such  books,  charts,  maps,  and  draughts 
do  belong,  are  respectively  situate,  excepting  such  books  of  surveys  as  he  shall 
recover  belonging  to  the  eastern  division,  which,  upon  recovery,  he  shall  forth- 
with deliver  into  the  recorder's  office  of  the  said  division,  there  to  be  kept  for 
public  use  and  view:  Provided  always,  that  he  redeliver  with  all  convenient 
speed  such  of  them  as  are  the  property  of  any  particular  person,  to  the  person 
whose  property  they  are,  after  he  or  they,  the  surveyor  or  surveyors  aforesaid, 
have  either  taken  authentic  copies  thereof,  or  recorded  them  in  their  books. 
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And  tlie  said  surveyor  or  surveyors  general  shall  give  security  to  his  excellency 
brigadier  Hunter,  our  present  governor,  or  to  the  governor  or  commander-in- 
chief  for  the  time  being,  for  the  use  of  the  proprietors  of  each  respective  divi- 
sion, and  their  successors,  in  the  sum  of  one  thousand  pounds  of  lawful  money  of 
Great  Britain,  for  his  and  their  delivering  up  to  his  and  their  respective  succes- 
sor and  successors  therein,  all  books  of  surveys,  general  charts,  maps  and 
draughts,  which  he  shall  have  received  and  recovered  as  aforesaid,  and  which 
have  not  otherwise  been  directed  to  be  delivered  as  aforesaid,  and  the  books  he 
or  they  shall  have  kept  during  the  execution  of  his  or  their  respective  offices. 

2.  Sec.  11.  And  whereas  great  inconveniences  have  happened  by  the  making 
and  not  recording  of  surveys,  whereby  many  have  not  only  got  lands  surveyed 
which  have  been  formerly  surveyed,  not  knowing  of  any  former  survey,  but  have 
settled  aud  made  great  improvement  of  the  same,  and  have  been  afterwards 
ousted  thereof;  for  the  remedying  whereof  for  the  future,  it  is  hereby  enacted 
and  declared  by  the  authority  aforesaid,  that  all  surveys  heretofore  made,  the 
certificates  whereof  are  in  the  hands  of  any  of  the  inhabitants  of  this  province, 
or  any  of  the  neighboring  provinces,  which  are  not  within  two  years,  and  that 
all  surveys  heretofore  made,  the  certificates  whereof  are  in  the  hands  of  people 
living  beyond  seas,  which  are  not  within  three  years,  after  the  publication  hereof, 
duly  recorded,  either  in  the  recorder's  office,  or  in  the  surveyor-general's  record 
of  the  respective  division  in  which  such  lands  are  surveyed,  be  for  ever  hereafter 
void  and  of  none  effect;  and  *any  succeeding  survey,  duly  made  thereof  r^oio 
and  recorded,  shall  be  as  good  and  sufficient  as  if  no  former  survey  had  *- 
been  made. 

An  act  passed  in  1712  (R.  S.  29,  1  Nixon,  818)  establishes  the  north  bound- 
ary line  between  the  colonies  of  New  York  and  New  Jersey,  confirms  the  titles 
and  possessions,  and  provides  for  running  and  marking  the  line.  It  has  been  car- 
ried into  effect. 

*An  Act  for  the  settlement  of  the  territorial  limits  and  jurisdiction  between  the  states   [-#099 
of  New  Jersey  and  New  York.     Passed  February  6,  1838.  L 

Whereas  the  legislature  of  the  state  of  New  York  have  recently  passed  a  law 
authorizing  the  governor  of  that  state  to  appoint  commissioners,  to  meet  com- 
missioners on  the  part  of  this  state,  to  negotiate  and  agree  respecting  the 
territorial  limits  and  jurisdiction  of  the  state  of  New  Jersey  and  the  State  of 
New  York  ;  and  whereas  it  is  expedient  and  desirable  that  the  difference 
heretofore  existing  on  this  subject  should  be  amicably  and  speedily  adjusted — 
therefore, 

3.  Sec.  1.  The  governor  of  this  state,  or  the  person  administering  the  govern- 
ment of  the  same,  be  and  he  is  hereby  authorized  to  appoint  three  commissioners, 
with  full  power  on  the  part  of  New  Jersey  to  meet  commissioners  appointed  or  to 
be  appointed  under  or  by  virtue  of  a  law  of  New  York,  passed  January  the 
eighteenth,  eighteen  hundred  and  thirty-three,  and  with  them  to  negotiate  and 
agree  respecting  the  territorial  limits  and  jurisdiction  between  the  said  states,  as 
to  them  may  seem  just;  and  if  by  death,  resignation,  or  otherwise,  a  vacancy  do 
happen  among  those  appointed  by  the  state  of  New  Jersey,  the  governor,  or 
person  administering  the  government  of  this  state,  is  hereby  authorized  to  supply 
the  same. 

4.  Sec.  2.  The  said  commissioners  on  the  part  of  the  state  of  New  Jersey,  or 
a  major  part  of  them,  shall  have  full  power  and  authority  to  agree  upon,  settle, 
and  determine  the  limits  of  territory  and  jurisdiction  between  the  said  states,  as 
to  them  may  seem  just;  and  their  agreement  in  the  premises,  in  writing,  signed 
and  sealed  by  the  said  commissioners  of  both  states,  or  a  majority  of  them,  re- 
spectively, if  made  on  or  before  the  first  Tuesday  of  January  next,  shall  become 
binding  on  this  state,  when  confirmed  by  the  respective  legislatures  of  New 
Jersey  and  New  York  and  approved  by  Congress. 

3  and  4.  Executed. 
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An  Act  to  ratify  and  confirm  an  agreement  made  between  the  commissioners  appointed  by 
the  governor  of  the  state  of  New  York,  and  the  commissioners  appointed  by  the  governor 
of  the  state  of  New  Jersey,  respecting  the  territorial  limits  and  jurisdiction  between  the 
said  states.     Passed  February  26,  1834.     (R.  S.  37  ) 

Whereas  commissioners  duly  appointed  on  the  part  of  the  state  of  New  York, 
and  commissioners  duly  appointed  on  the  part  of  New  Jersey,  for  the  purpose 
of  agreeing  upon,  and  settling  the  jurisdiction  and  territorial  limits  of  the  two 
states,  have  executed  certain  articles,  two  copies  for  each  state,  which  are  con- 
tained in  the  following  words  : 

Agreement  made  and  entered  into  by  and  between  Benjamin  F.  Butler,  Peter 
Augustus  Jay,  and  Henry  Seymour,  commissioners  duly  appointed  on  the  part 
and  behalf  of  the  state  of  New  York,  in  pursuance  of  an  act  of  the  legislature 
of  the  said  state,  entitled,  "An  act  concerning  the  territorial  limits  and  jurisdic- 
tion of  the  state  of  New  York,  and  the  state  of  New  Jersey,"  passed  January 
18th,  1833,  of  the  one  part,  and  Theodore  Frelinghuysen,  James  Parker,  and 
Lucius  Q.  C.  Elmer,  commissioners  duly  appointed  on  the  part  and  behalf  of 
the  state  of  New  Jersey,  in  pursuance  of  an  act  of  the  legislature  of  the  said 
state,  eutitled,  "An  act  for  the  settlement  of  the  territorial  limits  and  jurisdic- 
tion between  the  states  of  New  Jersey  and  New  York,"  passed  February  6th, 
1833,  of  the  other  part. 

5.  Article  I.  The  boundary  line  between  the  two  states  of  New  York  and 
New  Jersey,  from  a  point  in  the  middle  of  Hudson  river,  opposite  the  point  on 
the  west  shore  thereof,  in  the  forty-first  degree  of  north  latitude,  as  heretofore 
ascertained  and  marked,  to  the  main  sea,  shall  be  the  middle  of  the  said  river,  of 
the  bay  of  New  York,  of  the  water  between  Staten  Island  and  New  Jersey,  and 
of  Raritan  bay,  to  the  main  sea,  except  as  hereinafter  otherwise  particularly 
mentioned. 

*^03l       ***'   Article  II.   The  state  of  New  York  shall  retain  its  present  juris- 
J  diction  of  and  over  Bedlow's  and  Ellis'  islands,  and  shall  also  retain  ex- 
clusive jurisdiction  of  and  over  the  other  islands  lying  in  the  waters  above  men- 
tioned, and  now  under  the  jurisdiction  of  that  state. 

7.  Article  III.  The  state  of  New  York  shall  have  and  enjoy  exclusive  juris- 
diction of  and  over  all  the  waters  of  the  bay  of  New  York,  and  of  and  over  all 
the  waters  of  Hudson  river,  lying  west  of  Manhattan  island,  and  to  the  south 
of  the  mouth  of  Spuytenduyvel  creek,  and  of  and  over  the  lands  covered  by  the 
said  waters  to  the  low  water  mark  on  the  westerly  or  New  Jersey  side  thereof, 
subject  to  the  following  rights  of  property  and  jurisdiction  of  the  state  of  New 
Jersey,  that  is  to  say  : 

1.  The  state  of  New  Jersey  shall  have  the  exclusive  right  of  property  iu  and 
to  the  land  under  water,  lying  west  of  the  middle  of  the  bay  of  New  York  and 
west  of  the  middle  of  that  part  of  the  Hudson  river  which  lies  between  Man- 
hattan island  and  New  Jersey. 

2.  The  state  of  New  Jersey  shall  have  the  exclusive  jurisdiction  of  and  over 
the  wharves,  docks,  and  improvements  made  and  to  be  made  on  the  shore  of  the 
said  state,  and  of  and  over  all  vessels  aground  on  said  shore,  or  fastened  to  any 
such  wharf  or  dock,  except  that  the  said  vessels  shall  be  subject  to  the  quaran- 
tine or  health  laws,  and  laws  in  relation  to  passengers  of  the  state  of  New  York, 
which  now  exist  or  which  may  hereafter  be  passed. 

3.  The  state  of  New  Jersey  shall  have  the  exclusive  right  of  regulating  the 
fisheries  on  the  westerly  side  of  the  middle  of  the  said  waters  :  Provided,  that 
the  navigation  be  not  obstructed  or  hindered. 

8.  Article  IV.  The  state  of  New  York  shall  have  exclusive  jurisdiction  of 
and  over  the  waters  of  the  Kill  Yan  Kull,  between  Staten  Island  and  New 
Jersey,  to  the  westermost  end  of  Shooter's  island,  in  respect  to  such  cpaarantine 
laws  and  laws  relating  to  passengers  as  now  exist,  or  may  hereafter  be  passed 
under  the  authority  of  that  state,  and  for  execntiug  the  same  ;  and  the  said  state 
shall  also  have  exclusive  jurisdiction,  for  the  like  purposes,  of  and  over  the  waters 
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of  the  sound  from  the  westermost  end  of  Shooter's  island  to  "Woodbridge  creek, 
as  to  all  vessels  bound  to  any  port  in  the  said  state  of  New  York. 

9.  Article  V.  The  state  of  New  Jersey  shall  have  and  enjoy  exclusive  juris- 
diction of  and  over  all  the  waters  of  the  sound  between  Staten  Island  and  New 
Jersey,  lying  south  of  Woodbridge  creek  and  of  and  over  all  the  waters  of 
Raritan  bay,  lying  westward  of  a  line  drawn  from  the  light-house  at  Prince's 
bay  to  the  mouth  of  Matavan  creek,  subject  to  the  following  rights  of  property 
and  jurisdiction  of  the  state  of  New  York,  that  is  to  say  : 

1.  The  state  of  New  York  shall  have  the  exclusive  right  of  property  in  and 
to  the  hind  under  water  lying  between  the  middle  of  the  said  waters  and  Staten 
Island. 

2.  The  state  of  New  York  shall  have  exclusive  jurisdiction  of  and  over  the 
wharves,  docks,  and  improvements,  made  and  to  be  made  on  the  shore  of  Staten 
Island,  and  of  and  over  all  vessels  aground  on  said  shore  or  fastened  to  any  such 
wharf  or  dock,  except  that  the  said  vessel  shall  be  subject  to  the  quarantine  or 
health  laws  and  laws  in  relation  to  passengers  of  the  state  of  New  Jersey,  which 
now  exist  or  which  may  hereafter  be  passed. 

3.  The  state  of  New  York  shall  have  the  exclusive  right  of  regulating  the 
fisheries  between  the  shore  of  Staten  Island  and  the  middle  of  the  said  waters : 
Provided,  that  the  navigation  of  the  said  waters  be  not  obstructed  or  hindered. 

10.  Article  VI.  Criminal  process  issued  under  the  authority  of  the  state  of 
New  Jersey  against  any  person  accused  of  an  offence  committed  within  that 
state,  or  on  board  of  any  vessel  being  under  the  exclusive  jurisdiction  of  that 
state,  as  aforesaid,  or  committed  against  the  regulations  made  or  to  be  made  by 
that  state,  in  relation  to  the  fisheries  mentioned  in  the  third  article  ;  and  also 
civil  process  issued  under  the  authority  of  the  state  of  New  Jersey  against  any 
person  domiciled  in  that  state  ,or  against  property  taken  out  of  that  state  to  evade 
the  laws  thereof,  may  be  served  upon  any  of  the  said  waters  within  the  exclusive 
jurisdiction  of  the  state  of  New  York,  unless  such  person  or  property  shall  be 
on  board  a  vessel  aground  upon  or  *fastened  to  the  shore  of  the  state  of  r^^. 
New  York,  or  fastened  to  a  wharf  adjoining  thereto  ;  or  unless  such  per-  ■- 

son  shall  be  under  arrest,  or  such  property  shall  be  under  seizure,  by  virtue  of 
process  or  authority  of  the  state  of  New  York. 

11.  Article  VII.  Criminal  process  issued  under  the  authority  of  the  state  of 
New  York  against  any  person  accused  of  an  offence  committed  within  that  state, 
or  committed  on  board  of  any  vessel  being  under  the  exclusive  jurisdiction  of 
that  state  as  aforesaid,  or  committed  against  the  regulations  made  or  to  be  made 
by  that  state  in  relation  to  the  fisheries  mentioned  in  the  fifth  article  ;  and  also 
civil  process  issued  under  the  authority  of  the  state  of  New  York  against  any 
person  domiciled  in  that  state,  or  against  property  taken  out  of  that  state  to 
evade  the  laws  thereof,  may  be  served  upon  any  of  the  said  waters  within  the 
exclusive  jurisdiction  of  the  state  of  New  Jersey,  unless  such  person  or  property 
shall  be  on  board  a  vessel  aground  upon  or  fastened  to  the  shore  of  the  state  of 
New  Jersey,  or  fastened  to  a  wharf  adjoining  thereto,  or  unless  such  person 
shall  be  uuder  arrest,  or  such  property  shall  be  under  seizure,  by  virtue  of  pro- 
cess or  authority  of  the  state  of  New  Jersey. 

12.  Article  VIII.  This  agreement  shall  become  binding  on  the  two  states, 
when  confirmed  by  the  legislatures  thereof,  respectively,  and  when  approved  by 
the  Congress  of  the  United  States. 

Done  in  four  parts  (two  of  which  are  retained  by  the  commissioners  of  New 
York,  to  be  delivered  to  the  governor  of  that  state,  and  the  other  two  of 
which  are  retained  by  the  commissioners  of  New  Jersey,  to  be  delivered 
to  the  governor  of  that  state)  at  the  city  of  New  York,  this  sixteenth  day 
of  September,  in  the  year  of  our  Lord  one  thousand  eight  hundred  and 
thirty-three,  and  of  the  Independence  of  the  United  States  the  fifty-eighth. 
Theodore  Frelinghuysen,  B.  F.  Butler, 

James  Parker,  Peter  Augustus  Jay, 

Lucius  Q.  C.  Elmer,  Henry  Seymour. 
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Therefore — 

The  aforesaid  agreement,  and  every  article,  clause,  matter,  and  thing  therein 
contained,  shall  be  and  the  same  is  hereby  fully  and  amply  ratified  and  confirmed 
on  the  part  of  the  state  of  New  Jersey. 

Confirmed  by  New  York,  February  5,  1834. 

Approved  by  the  Congress  of  the  United  States,  June  28,  1834. 

An  Act  to  ratify  and  confirm  an  agreement,  made  between  commissioners  appointed  by  the 
legislature  of  the  state  of  Pennsylvania,  and  commissioners  appointed  by  the  legislature 
of  the  state  of  New  Jersey,  for  the  purpose  of  settling  the  jurisdiction  of  the  river  Dela- 
ware, and  islands  within  the  same.     Passed  May  27,  1783.     (R.  S  41.) 

Whereas  commissioners,  duly  appointed  on  the  part  of  the  state  of  Pennsyl- 
vania, and  commissioners,  duly  appointed  on  the  part  of  the  state  of  New 
Jersey,  for  the  purpose  of  settling  the  jurisdiction  of  the  river  Delaware,  and 
islands  within  the  same,  have  executed  two  instruments  of  an  agreement  for 
the  purposes  aforesaid,  one  for  each  state,  which  agreement  is  contained  in 
the  following  words  : 

An  agreement  made  and  concluded  between  George  Bryan,  George  Gray,  and 
"William  Bingham,  commissioners  appointed  by  the  legislature  of  the  state  of 
Pennsylvania  for  settling  the  jurisdiction  of  the  river  Delaware,  and  islands 
within  the  same,  and  Abraham  Clark,  Joseph  Cooper,  and  Thomas  Henderson, 
commissioners  appointed  by  the  legislature  of  the  state  of  New  Jersey  for  the 
like  purpose. 

Whereas  inconveniences  and  mischiefs  have  arisen,  and  may  hereafter  arise,  from 

the  uncertainty  of  jurisdiction  within  and  on  the  river  Delaware — therefore,  to 

prevent  the  same,  and  in  order  that  law  and  justice  may  hereafter  in  all  cases 

be  executed,  and  take  effect  within  and  upon  the  said  river  from  shore  to  shore, 

in  all  parts  and  places  thereof,  where  the  same  river  is  the  boundary  between 

the  said  states,  the  said  commissioners  do  agree  and  establish,  for  and  in  behalf 

of  their  respective  states,  in  manner  following,  that  is  to  say  : 

^(.^l       *13.  First.   It  is  declared,  that  the  river  Delaware,  from  the  station 

-■  point  or  northwest  corner  of  New  Jersey,  northerly,  to  the  place  upon 

the  said  river  where  the  circular  boundary  of  the  state  of  Delaware  toucheth  upon 

the  same,  in  the  whole  length  aud  breadth  thereof,  is  and  shall  continue  to  be 

and  remain  a  common  highway,  equally  free  and  open  for  the  use,  benefit,  and 

advautage  of  the  said  contracting  parties :  Provided  nevertheless,  that  each  of 

the  legislatures  of  said  states  shall  hold  and  exercise  the  right  of  regulating  and 

guarding  the  fisheries  on  the  said  river  Delaware  annexed  to  their  respective 

shores,  in  such  manner  that  the  said  fisheries  may  not  be  unnecessarily  interrupted, 

during  the  season  for  catching  shad,  by  vessels  riding  at  anchor  on  the  fishing 

ground,  or  by  persons  fishing  under  claim  of  a  common  right  on  said  river. 

Secondly.  That  each  state  shall  enjoy  and  exercise  a  concurrent  jurisdiction 
within  and  upon  the  water,  and  not  upon  the  dry  land,  between  the  shores  of  said 
river,  but  in  such  sort,  nevertheless,  that  every  ship  and  other  vessel,  while  riding 
at  anchor  before  any  city  or  town  in  either  state,  where  she  hath  last  laded  or 
unladed,  or  where  it  is  intended  she  shall  first  thereafter  either  lade  or  unlade, 
shall  be  considered  exclusively  within  the  jurisdiction  of  such  state;  and  every 
vessel  fastened  to  or  aground  on  the  shore  of  either  state,  shall  in  like  manner  be 
considered  exclusively  within  the  jurisdiction  of  such  state;  but  that  all  capital 
and  other  offences,  trespasses,  or  damages,  committed  on  said  river,  the  juridical 
investigation  and  determination  thereof  shall  be  exclusively  vested  in  the  state 
wherein  the  offender  or  person  charged  with  such  ofi'euce  shall  be  first  appre- 
hended, arrested,  or  prosecuted. 

Thirdly.  That  all  islands,  islets,  and  dry  land  within  the  bed  and  between 
the  shores  of  the  said  river,  and  between  the  said  station  point,  northerly,  and 
the  falls  of  Trenton,  southerly,  shall,  as  to  jurisdiction,  be  hereafter  deemed  and 
considered  as  parts  and  parcels  of  the  state  to  which  such  insulated  dry  land  doth 
lie  nearest  at  the  time  of  making  and  executing  this  agreement;  and  that  from 
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said  falls  of  Trenton  to  the  state  of  Delaware,  southerly,  Biles'  island,  near 
Trenton,  Windmill  island,  opposite  to  Philadelphia,  League  island,  Mud  or  Fort 
island,  Hog  island,  and  Little  Tinicum  islands,  shall  be  annexed  to  the  state  of 
Pennsylvania,  and  considered  as  parts  and  parcels  thereof;  and  that  Biddle's 
or  Newbold's  island,  Burlington  island,  Petty's  islands,  Redbank  island,  Har- 
manus  Helm's  island,  Chester  island,  and  Shiverse's  island,  shall  be  annexed  to 
the  state  of  New  Jersey,  and  considered  as  parts  and  parcels  thereof;  and  that 
all  other  islands  within  said  river,  between  the  falls  of  Trenton  and  the  state  of 
Delaware,  which  are  not  hereinbefore  particularly  enumerated,  shall  be  hereafter 
deemed  and  considered  as  parts  and  parcels  of  the  state  to  which  such  island 
doth  lie  nearest,  at  the  date  hereof;  and  that  all  islands  which  may  hereafter  be 
formed  within  the  said  river  shall  be  classed  and  auuexed  to  the  jurisdiction  of 
either  state,  according  to  the  same  principle. 

Fourthly.  That  this  present  agreement,  and  every  article  and  clause  therein 

contained,  shall  be  suspended  and  take  no  effect  until  each  of  the  legislatures  of 

the  state  of  Pennsylvania  and  New  Jersey,  respectively,  shall  have  passed  laws 

approving  of  and  ratifying  the  same  ;  which  being  done,  the  said  agreement  shall 

then  be  considered  as  a  joint  compact  between  the  said  states,  and  the  citizens 

thereof,  respectively,  and  be  for  ever  thereafter  irrevocable  by  either  of  the  said 

contracting  states,  without  the  concurrence  of  the  other. — In  witness  whereof, 

we,  the  commissioners  of  the  aforesaid  states,  have  set  our  hands  and  seals  to 

two  instruments  of  the  agreement,  one  for  each  state,  dated  this  twenty-sixth 

day  of  April,  Anno  Domini  one  thousand  seven  hundred  and  eighty-three. 

Abraham  Clark,         [l.  s.]  George  Bryan,  [l.  s.] 

Joseph  Cooper,  [l.  s.]  George  Gray,    [l.  s.] 

Thomas  Henderson,    [l.  s.]  Wm.  Bingham,  [l.  s.] 

Therefore — 

14.  The  aforesaid  agreement,  and  every  article,  clause,  matter,  and  thing 
therein  contained,  shall  be  and  the  same  is  hereby  fully  and  amply  ratified  and 
confirmed,  *and  shall  be  and  ever  hereafter  remain  in  force,  agreeably  to  r^cog 
the  true  tenor  and  extent  thereof.  L 

Ratified  by  Pennsylvania,  September  20,  1783. 

An  Act  providing  for  the  punishment  of  offences  committed  on  the  river  Delaware. 
Approved  March  14,  1856.     (Pam.  242  ) 

15.  The  juridical  investigation  and  determination  of  any  capital  or  other 
offence,  trespass,  or  damage  hereafter  committed  within  and  upon  the  water  of 
the  river  Delaware,  which  this  state  is  entitled  to  enjoy  and  exercise,  by  virtue 
of  the  agreement  set  forth  in  the  act,  entitled  "An  act  to  ratify  and  confirm  an 
agreement  made  between  commissioners  appointed  by  the  legislature  of  the  state 
of  Pennsylvania  and  commissioners  appointed  by  the  legislature  of  the  state  of 
New  Jersey,  for  the  purpose  of  settling  the  jurisdiction  of  the  river  Delaware, 
and  islands  within  the  same,"  passed  the  twenty-seventh  day  of  March,  one 
thousand  seven  hundred  and  eighty-three,  shall  belong  to  and  be  exercised  by 
the  courts  and  officers  of  the  county  lying  and  being  nearest  to  the  place  where 
such  offence,  trespass,  or  act  was  committed,  as  fully  and  in  all  respects  as  if  the 
said  place  was  within  the  body  of  such  county,  and  it  shall  be  lawful  to  describe 
the  said  offence,  trespass,  or  act  as  having  been  committed  in  or  upon  the  water 
of  the  river  Delaware  in  the  said  county. 

An  Act  to  ratify  and  confirm  an  agreement  made  between  the  commissioners  appointed  by 
the  legislature  of  the  slate  of  Pennsylvania,  and  the  commissioners  appointed  by  the 
legislature  of  the  state  of  New  Jersey,  for  the  purpose  of  agreeing  upon,  and  accurately 
describing  which  of  the  islands,  islets,  and  insulated  dry  land,  mentioned  in  the  agreement 
between  the  two  states,  bearing  date  on  the  twenty-sixihday  of  April,  seventeen  hundred 
and  eighty-three,  belong  to  each  of  the  said  states,  according  to  the  purport  of  that  agree- 
ment.    Passed  March  16,  1786.     (11.  S.  43.) 

Whereas  commissioners  duly  appointed  on  the  part  of  the  state  of  Pennsylvania, 
and  a  commissioner  duly  appointed  on  the  part  of  the  state  of  New  Jersey,  for 
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the  purpose  of  dividing  the  islands  in  the  river  Delaware,  between  the  falls  of 
Trenton,  and  the  station  point,  or  northwest  corner  of  the  state  of  New  Jersey, 
have  executed  two  articles  of  agreement,  one  for  each  state,  which  is  contained 
in  the  following  words: 

An  agreement  made  and  concluded  upon,  between  George  Wall,  John  Okely, 
and  Jonas  Hartzell,  commissioners  appointed  by  the  supreme  executive  council 
of  the  state  of  Pennsylvania,  for  dividing  the  islands  and  insulated  dry  land  in 
the  river  Delaware,  with  the  state  of  New  Jersey,  from  the  falls  at  Trenton  to 
the  station  point,  or  northwest  corner  of  the  said  state,  and  Moore  Furman, 
commissioner  appointed  by  the  said  state  of  New  Jersey,  for  the  like  purpose. 

16.  First.  The  parties  aforesaid,  in  pursuance  of  the  authority  to  them 
severally  given,  and  in  behalf  of  the  respective  states  aforesaid,  do  agree,  that 
from  the  said  falls  of  Trenton,  to  the  station  point,  or  northwest  corner  of  the 
state  of  New  Jersey,  aforesaid,  the  following  islands,  opposite  to  the  county  of 
Bucks,  and  the  townships  hereafter  named,  that  is  to  say,  opposite  to  the  Falls 
township,  Bird's  island;  opposite  to  Lower  Makefield  township,  Slack's  three 
islands,  Duer's  islands,  and  Harvey's  lower  island;  opposite  to  Upper  Makefield 
township,  Harvey's  upper  island  and  Lowne's  island;  opposite  to  Solebury 
township,  Smith's  island  and  bar,  and  Paxton's  island  and  bar;  opposite  to 
Tinicum  township,  Pratt's  two  islands,  Wall's  island,  Resolution  island,  Mar- 
shall's island,  Wall's  two  islands,  Fishing  island,  and  Pennington's  island; 
opposite  to  Nockamixon  township,  Loughley's  island;  and  opposite  the  county 
of  Northampton,  and  the  townships  hereafter  named,  that  is  to  say,  Williams 
township,  Pohatcung  island,  Shoemaker's  island,  and  Loor's  island;  opposite  to 
the  Forks  township,  Easton  island  ;  opposite  to  Mount  Bethel,  Mason's  island 
and  bar,  Mason's  island,  Foulrift  island,  McElhany's  island,  and  Attin's  two 
islands;  opposite  to  Lower  Smithfield,  Handy's  island  and  bar,  Goodwin's  two 
islands,  Shawanagh,  or  I.  and  B.  Van  Campen's  island,  N.  Depew's  island  and 
two  bars,  Chambers'  island  and  Van  Oken's  island ;  opposite  to  Delaware  town- 
ship, Swartwood's  island  and  Isaac  Van  Campen's  island  ;  opposite  Upper 
Smithfield  township,  Punkey's  island  and  five  bars,  shall  be  annexed  to  the  state 
of  Pennsylvania,  and  considered  as  parts  and  parcels  thereof. 

17.  And  that  the  following  islands,  opposite  to  the  county  of  Hunterdon,  in 
the  state  of  New  Jersey,  and  the  townships  hereafter  named,  that  is  to  say,  oppo- 
site to  the  township  of  Trenton,  Yards'  island,  Mott's  two  islands,  and  Gould's 
two  islands;  opposite  to  the  township  of  Hopewell,  Stout's  island;  opposite  to 
the  township  of  Amwell,  Smith's  Mill  island,  Coryell's  island,  Holcombe's  two 
islands,  Eagle  island,  and  Bull's  island;  opposite  to  the  township  of  Kingwood, 
Rush  island,  Ridge's  island,  Shyhawk's  three  islands,  Pinkerton's  island,  and 
Man-of-war  island;    opposite  to  the  township  of  Alexandria,  Stub's  island, 
Lowrey's  island,  and  Loughley's  island  and  bar;  and  opposite  to  the  county  of 
Sussex,  and  the  townships  hereafter  named,  that  is  to  say,  opposite  to  the  town- 
ship of  Greenwich,  Rope's  island,  Chapman's  island,  Stout's  island  and  bar,  and 
Bar  island;  opposite  to  the  township  of  Oxford,  Capush  island,  Foulrift  island, 
and  Mack's  island;  opposite  to  the  township  of  Knowlton,  Mack's  island  and 
three  bars,  and  Gap  island;  opposite  to  the  township  of  Walpack,  Hoops'  two 
islands,  Chambers'  island,  A.    Van  Campen's   fishing   island,   Opaughanaugh 
.^oh-i  island,  and  Necesseas  island;  opposite  *to  the  township  of  Sandyston, 
-■  Nominack  island,  and  Westfall's  island;    opposite  to  the  township  of 
Montague,  Minisink  island,  Quick's  two  islands  and  bar,  Shabbacung  great 
island  and  bar,  and  Westfall's  two  islauds,  shall  be  annexed  to  the  state  of  New 
Jersey,  and  hereafter  be  considered  as  parts  and  parcels  thereof,  agreeably  to  a 
map  or  chart  of  the  said  river,  and  description  of  the  several  islands  and  insu- 
lated dry  land  therein,  made  under  our  direction,  by  Mr.   Reading  Howell, 
surveyor,  and  herewith  exhibited  to  each  state. 

Secondly.  That  all  other  islands  which  may  hereafter  be  formed  within  said 
river,  between  the  falls  of  Trenton  and  the  station  point,  or  northwest  corner  of 
the  state  of  New  Jersey  aforesaid,  shall  hereafter  be  deemed  and  considered 
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as  parts  and  parrels  of  the  state  to  which  such  islands  may  be  nearest.  —  In  wit- 
ness whereof,  we-,  the  commissioners  of  the  states  aforesaid,  have  set  our  hands 
and  seals  to  two  instruments  of  writing,  one  for  each  state,  dated   this  second 
day  of  December,  Anno  Domini,  one  thousand  seven  hundred  and  eighty-five. 
(iioiuit;  Wall,  [l.8.]  Jonas  IIaktzell,  [l.  s.] 

John  Okelv,      j  us  Moore  Furman,     [l.  8.] 

Therefore — 

18.  The  aforesaid  agreement,  and  every  article,  clause,  matter,  and  thing 
therein  contained,  shall  be  and  the  same  is  hereby  fully  and  amply  ratified  and 
confirmed,  and  shall  be  and  ever  hereafter  remain  in  force,  agreeably  to  the  true 
tenor  and  extent  thereof. 

See  A cl  of  Pennsylvania,  September  25,  178G. 

An  An  ceding  jurisdiction  to  the  United  States  over  lands  to  be  occupied  as  sites  of  light- 
houses and  keepers'  dwellings  within  this  stale.     Approved  March  10,  1853.     (Pam.  :!s».j 

19.  Sec.  1.  Jurisdiction  is  hereby  ceded  to  the  United  States  over  so  much 
land  as  may  be  necessary  for  the  construction  and  maintenance  of  lighthouses 
and  keepers'  dwellings  within  this  state  at  the  places  mentioned  in  the  second 
section  of  this  act,  not  to  exceed  teu  acres  of  land  for  each,  as  long  as  such 
lighthouses  are  maintained  thereon  ;  the  same  to  be  selected  by  an  authorized 
officer  of  the  United  States,  approved  by  the  governor,  and  the  boundaries  of 
the  land  selected  with  such  approval  endorsed  thereon,  and  a  map  thereof  filed 
in  the  office  of  the  secretary  of  this  state,  and  by  him  recorded  :  Provided 
always,  that  the  assent  aforesaid  is  granted  upon  this  express  condition,  that 
this  state  shall  retain  a  concurrent  jurisdiction  with  the  United  States,  in  and 
over  the  several  tracts  aforesaid,  so  that  all  civil  processes  and  such  criminal 
processes  as  may  issue  under  authority  of  this  state,  against  any  person  or  per- 
sons charged  with  crimes  committed  without  the  bounds  of  said  tract,  may  be 
executed  therein  in  the  same  manner  as  though  this  assent  had  not  been  granted. 

20.  Sec.  2.  The  foregoing  shall  be  applicable  only  to  such  land  as  shall  be 
selected  and  approved  as  aforesaid,  and  a  survey  thereof  filed  and  recorded  as 
above  provided  for  the  construction  of  the  following  lighthouses,  to  wit :  for 
two  beacon  or  range  lights  for  the  main  Gidney's  channels,  to  be  located  in  the 
vicinity  of  Point  Comfort ;  two  beacons  or  range  lights  for  main  channel  from 
the  Narrows  to  South  West  Spit,  to  be  placed  between  the  highlands  of  Nave- 
sink  aud  Shoal  Harbor. 

Supplement.     Approved  February  10,  1854.     (Pam.  102.) 

21.  Jurisdiction  is  hereby  ceded  to  the  United  States  over  so  much  land  as 
may  be  necessary  for  the  construction  of  a  lighthouse  on  Absecom  beach,  sub- 
ject to  all  the  requirements,  regulations,  and  provisions  of  the  act  ceding  juris- 
diction to  the  United  States  over  lands  to  be  occupied  as  sites  of  lighthouses 
and  keepers'  dwellings  within  this  state,  approved  March  tenth,  eighteen  hun- 
dred and  fifty-three. 

An  Act  ceding  to  the  United  States  of  America  jurisdiction  over  certain  land,  and  its  appur- 
tenances, situate  in  ihe  city  of  Newark, .and  for  other  purposes  therein  mentioned.  Ap- 
proved March  15,1855.     (Pam.  246.) 

Whereas  the  said  United  States  have  recently  appropriated  money  for  the  pur- 
chase of  a  site  in  the  city  of  Newark,  for  the  erection  of  a  building   thereon, 
to  be  used  *as  a  custom-house,  &c,  and  whereas  it  is  deemed,  by  the  r*89Q 
senate  and  general  assembly,  highly  necessary  to  the  iuterests  of  said  L 
city  that  such  building  should  be  erected,  therefore — 

22.  Sec.  1.  Jurisdiction  of  the  land,  and  its  appurtenances,  that  has  been  or 
may  be  purchased  iu  said  city  for  the  erection  of  the  aforesaid  building,  be  and 
is  hereby  ceded  to  the  United  States  of  America :  Provided  however,  that  all 
civil  and  criminal  process  issued  under  the  authority  of  this  state,  or  any  officer 
thereof,  may  be  executed  on  said  lands,  and  in  the  building  that  may  be  erected 
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thereon,  in  the  same  way  and  manner  as  if  jurisdiction  had  not  been  ceded  as 
aforesaid. 

23.  Sec.  2.  The  lands  above  described,  with  their  appurtenances,  and  all 
buildings  and  other  property  that  may  be  thereon,  shall  for  ever  hereafter  be 
exempted  from  all  state,  county,  and  municipal  taxation  and  assessment,  so  long 
as  the  same  shall  remain  the  property  of  the  United  States  of  America. 

An  Act  for  fixing  a  permanent  seat  of  government  in  this  state,  and  for  altering  the  place  of 
the  first  meeting  of  the  legislature  after  the  annual  elections.  Passed  November 25,  179U. 
(R.  8.  789.) 

24.  Trenton,  in  the  county  of  Hunterdon,  shall  henceforth  be  considered  as 
the  seat  of  the  government  of  this  state,  and  that  the  first  meeting  of  the  legis- 
lature, after  the  next,  and  every  future  annual  election  for  the  members  thereof, 
shall  be  at  Trenton,  in  the  county  of  Hunterdon. 
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Act,  not  to   prohibit   cutting,  &c,  for            '  Highways,  cutting  to  prepare,  not  pro- 
bridges,                                                                4         hibited,  4 
Cutting,  carrying  away,  &c,  penalty  for,     1     Justices  of  the  peace,  authority  of,  1 

made  a  misdemeanor,                               2  ]  Offences,  when  to  be  prosecuted,  0 

receiver  may  also  be  indicted,                8     Offenders,  when  not  liable  to  indictment,  2 

—  to  make  bridge  or  highway,  not            '  Owners  of  drift  logs,  &c,  to  prove  pro- 
perty, 9 

false  oath  of,  perjury,  9 

when  entitled  to  possession,  11 

Penalty  for  removing  or  secreting  drift 

logs,  &c,  10 


prohibited, 
Drift  logs  or  boards,  compensation  for 

taking  up, 

how  to  be  secured  and  disposed  of, 

claimants  to  prove  property, 


penalty  for  removing,  secreting,  &c,  10     Proprietors  of  unlocated  rights,  liable, 

[See  Roads. ] 

An  Act  to  prevent  the  unlawful  waste  and  destruction  of  timber,  in  this  state.     Passed  the 
28th  of  February,  1820.     (R.  S.  599.) 

1.  If  any  person  or  persons  whatsoever  shall,  at  any  time  hereafter,  cut,  fell, 
work  up,  carry  away,  box,  bore  or  destroy  any  tree,  sapling  or  pole,  standing  or 
lying  on  any  land  within  this  state,  to  which  such  person  or  persons  hath  not  or 
have  not  any  right  and  title,  without  leave  first  had  and  obtained  of  the  owner 
or  owners  of  the  said  land  for  that  purpose,  every  such  person  or  persons  so 
offending  shall  forfeit  and  pay  for  each  tree,  sapling  or  pole  so  cut,  felled,  worked 
up,  carried  away,  boxed,  bored  or  destroyed  as  aforesaid,  the  sum  of  eight  dol- 
lars ;  one  half  to  the  owner  or  owners  of  the  land,  and  the  other  half  to  the 
person  or  persons  who  shall  sue  for  and  prosecute  the  same  to  effect,  at  any  time 
within  eighteen  months  from  the  cutting,  felling,  working  up,  carrying  away, 
boxing,  boring  or  destroying  of  any  such  tree,  sapling  or  pole  ;  and  that  when- 
ever any  person  or  persons,  within  this  state,  shall  be  sued  or  prosecuted  before 
any  justice  of  the  peace  within  the  same,  it  shall  and  may  be  lawful  for  such  jus- 
tice of  the  peace  to  proceed,  whenever  the  penalty  demanded  shall  not  exceed 
one  hundred  dollars,  notwithstanding  any  claim  the  defendant  or  defendants  may 
offer  to  make  to  the  land  whereon  and  from  which  the  said  tree,  sapling  or  pole 
*ooq-i  may  be  cut,  felled,  *worked  up,  boxed,  bored,  destroyed  or  carried  away, 
-*  and  to  issue  execution  for  the  same,  with  costs  of  suit,  unless  the  defend- 
ant or  defendants  shall  immediately  enter  into  bond  to  the  plaintiff  or  plaintiffs, 
with  one  or  more  sufficient  sureties  or  surety,  being  freeholders,  in  double  the 
sum  so  demanded,  with  a  sufficiency  for  costs  of  suit,  conditioned  for  his  or  their 
appearance  at  the  next  court  where  the  same  may  be  cognizable,  in  an  action  of 
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trespass,  and  to  pay  damages  found  against  him,  her  or  them,  with  costs  of  suit, 
any  law,  usage  or  custom  to  the  contrary  notwithstanding. 

'2.  If  any  person  or  persons  whatsoever  shall,  at  any  time  hereafter,  unlaw- 
fully cut,  fell,  work  up,  carry  away,  box,  bore,  bark  or  destroy  any  tree,  sapling, 
log  or  pole,  standing  or  lying  on  any  land  in  this  state,  to  which  such  person  or 
persons  hath  not  or  have  not  any  legal  right  and  title,  without  leave  first  had 
and  obtained  of  the  owner  or  owners  of  the  said  land  for  that  purpose,  every 
person  so  offending  shall  be  guilty  of  a  misdemeanor,  and,  on  conviction  thereof, 
shall  be  punished  by  fine,  not  exceeding  one  hundred  dollars,  or  imprisonment 
at  hard  labor,  not  exceeding  one  year,  or  both,  at  the  discretion  of  the  court 
before  whom  such  offender  or  offenders  shall  be  convicted  :  Provided,  that  this 
act  shall  not  subject  to  conviction  and  punishment  any  person  or  persons  who 
have  been  subjected  to  a  prosecution  for  a  penalty,  as  provided  for  in  the  first 
section  of  this  act,  for  the  same  offence,  and  shall  be  discharged  therefrom  by 
due  course  of  law,  or  who  shall  cut,  fell,  work  up,  carry  away,  box,  bore,  bark 
or  destroy  any  tree,  sapling,  log  or  pole,  standing  or  lying  on  any  land  in  his  or 
her  actual  possession,  nor  any  person  or  persons  who  shall  cut,  fell,  work  up, 
carry  away,  box,  bore,  bark  or  destroy  any  tree,  sapling,  log  or  pole,  lying  and 
being  on  land  not  his,  her,  or  their  own,  by  reason  of  not  knowing  the  exact 
boundaries  of  lands  in  his,  her,  or  their  possession,  nor  any  person  who  shall  do 
the  same  by  mistake  or  accident,  without  any  intention  to  injure  or  defraud  the 
owner  thereof. 

3.  If  any  person  or  persons  shall  saw  up  any  log,  or  receive  or  buy  any  tree, 
sapling,  log,  pole,  wood  or  timber,  so  unlawfully  taken  and  carried  away,  know- 
ing the  same  to  have  been  so  unlawfully  taken  and  carried  away,  he,  she  or  they 
so  offending,  shall  be  deemed  guilty  of  a  misdemeanor,  and,  on  conviction,  be 
punished  by  fine  not  exceeding  one  hundred  dollars,  or  imprisonment  at  hard 
labor  not  exceeding  six  months,  or  both,  at  the  discretion  of  the  court  before 
whom  such  offender  or  offenders  shall  be  convicted. 

4.  Nothing  in  this  act  shall  be  deemed  or  taken  to  extend  to  prohibit  the 
cutting,  felling,  or  carrying  away  any  wood  or  timber  within  the  bounds  or  limits 
of  the  highways  within  this  state,  for  making  and  repairing  of  bridges  and 
highways. 

5.  No  person  or  persons  shall  be  exempt  or  protected  from  conviction  and 
punishment  for  any  offence  or  offences  committed  against  the  prohibitions  in 
this  act,  by  reason  of  being  possessed  of  or  entitled  to  a  share  or  shares  of  pro- 
priety, under  the  pretence  of  being  a  tenant  or  tenants  in  common  of  the  unlo- 
cated  lands  in  this  state,  belonging  to  the  general  proprietors :  Provided  never- 
theless, that  it  shall  and  may  be  lawful  for  any  duly  authorized  agent  or  agents 
of  the  general  proprietors  to  take,  seize  and  carry  away  all  such  wood  or  timber 
as  he  or  they  may  find  cut  or  felled,  on  any  of  the  said  unlocated  lands,  and  to 
dispose  of  the  same  for  the  use  of  the  said  general  proprietors. 

6.  All  offences  against  this  act  shall  be  prosecuted  within  eighteen  months 
from  the  time  they  were  committed,  and  not  afterwards. 

An  Act  to  secure  to  the  owners  lumber  found  adrift  in  the  river  Delaware.     Approved 

March  17, 1855.     (Pam.  322.) 

7.  Sec.  1.  All  persons  taking  up  drift  lumber  in  any  of  the  rivers  running 
through  or  bordering  on  this  state,  and  securing  the  same,  and  who  shall,  in  all 
things,  comply  with  the  regulations  hereinafter  contained,  shall  be  entitled  to 
demand  and  have  of  the  owners  of  the  same,  as  a  full  compensation  for  their 
expense  and  labor,  the  following  sums,  that  is  to  say :  for  single  logs,  twelve 
and  a  half  cents ;  for  sections  of  rafts,  containing  not  less  than  ten,  nor  more 
than  twenty,  *ten  cents  for  each  log  ;  for  sections  containing  over  twenty,  r*gQA 
and  less  than  one  hundred,  six  and  a  quarter  cents-for  each  log;  and  for  L 

a  whole  raft,  the  sum  of  five  dollars;  and  for  boards,  as  follows,  viz.:  for  all 
parts  of  rafts  containing  five  thousand  feet,  and  less  than  ten  thousand  feet, 
twenty-five  cents  for  each  and  every  thousand  feet;  and  for  all  parts  of  rafts 
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over  ten  thousand  feet,  and  less  than  twenty  thousand,  twenty  cents  for  each 
and  every  thousand  feet;  and  for  full  rafts,  the  sum  of  five  dollars. 

8.  Sec.  2.  It  shall  be  the  duty  of  each  and  every  person  taking  up  such  drift 
lumber  or  boards,  to  secure  the  same  in  some  convenient  place  within  twenty 
yards  of  the  margin  of  the  river  in  which  the  same  may  be  found,  there  to  remain 
for  the  space  of  six  days;  and  if,  within  the  said  period,  the  same  shall  not  be 
claimed  by  the  owner  thereof,  then  if  the  said  boards  or  lumber  shall  be  of  the 
value  of  five  dollars  or  over,  to  advertise  the  same,  by  advertisements  giving  a 
true  description  thereof,  and  notice  where  the  same  is  located,  to  be  inserted  for 
the  period  of  six  weeks,  at  least  once  a  week,  in  a  newspaper  circulating  in  the 
neighborhood  ;  and  in  case  the  owner  of  the  said  boards  or  lumber  shall  not  lay 
claim  thereto  during  the  said  six  weeks,  then  the  person  or  persons  so  having 
saved  and  secured  the  same,  may  sell  and  dispose  thereof,  either  at  public  or 
private  sale,  at  a  fair  and  reasonable  price ;  and  the  proceeds  of  such  sale  or 
sales  shall  remain  in  the  hands  of  the  said  seller  for  the  period  of  one  year  after 
each  sale,  subject  to  the  claim  of  the  said  owner  of  the  said  boards  or  lumber  so 
sold,  after  deducting  the  compensation  above  mentioned,  given  by  the  first  sec- 
tion of  this  act,  for  saving  and  securing  the  same,  and  the  expense  of  such  ad- 
vertisements and  sale,  and  upon  due  proof  of  property  in  said  boards  and  lumber 
being  first  made;  and  if  no  owner  of  said  property  shall  appear  to  claim  said 
proceeds  of  said  sale  or  sales,  or  having  appeared,  shall  fail  to  make  due  proof 
of  property  in  manner  aforesaid,  then  and  in  such  case  the  said  proceeds  of  sale 
shall  be  and  become  the  property  of  the  person  or  persons  having  preserved 
and  sold  the  boards  or  lumber  aforesaid ;  and  if  the  said  boards  or  lumber  shall 
be  under  the  value  of  five  dollars,  if  the  same  shall  not  be  claimed  by  the  owner 
thereof  within  the  period  of  ninety  days  from  the  time  at  which  they  shall  have 
been  taken  up  and  secured  as  aforesaid,  then  it  shall  be  lawful  for  the  person  or 
persons  having  taken  up  and  secured  the  same  to  appropriate  them  to  his  or 
their  own  use,  without  making  any  advertisement  or  sale  thereof. 

9.  Sec.  3.  Any  person  or  persons  claiming  to  be  the  owner  or  owners  of  any 
drift  lumber  or  boards  found  in  any  of  the  rivers  aforesaid,  or  his  or  their  agent, 
shall,  at  the  time  of  making  claim  thereto,  if  thereunto  required  by  the  person 
having  taken  up  and  secured  the  same,  verify  said  claim  by  his  oath  or  affirma- 
tion, to  be  taken  before  any  officer  of  this  state,  now  qualified  by  law  to  admin- 
ister oaths  and  affirmations;  and  any  person  making  a  false  claim  to  such  lum- 
ber or  boards  under  his  oath  or  affirmation,  shall  be  deemed  guilty  of  the  crime 
of  perjury,  and,  on  conviction  thereof,  shall  be  subject  to  all  the  forfeitures  and 
punishment  with  which  such  crime  is  punishable  in  this  state. 

10.  Sec.  4.  Any  person  or  persons  who  shall  take  up  and  secure  any  drift 
lumber  or  boards  in  any  of  the  said  rivers,  and  shall  carry  away  the  same  to  a 
greater  distance  than  twenty  yards  from  the  margin  of  the  river  in  which  the 
same  may  be  found,  or  who  shall  secrete  the  same  in  any  place  whatever,  or 
who  shall  fail  or  neglect  to  advertise  the  same,  if  over  the  value  of  five  dollars, 
in  manner  aforesaid,  or  who  shall  appropriate  the  same,  or  any  part  thereof,  to 
his  own  use,  without  having  first  complied  in  all  respects  with  the  requirements 
of  the  second  section  of  this  act,  or  who  shall  aid  in,  assist,  or  procure  the  same 
to  be  done,  shall  be  held  and  deemed  guilty  of  a  misdemeanor,  and,  on  convic- 
tion thereof,  shall  be  liable  to  a  fine,  not  to  exceed  two  hundred  dollars,  or  im- 
prisonment at  hard  labor,  not  to  exceed  two  years,  or  both,  at  the  discretion  of 
the  court. 

11.  Sec.  5.  Any  person  or  persons,  his,  her,  or  their  agent,  upon  presenting 
to  the  person  having  taken  up  any  drift  lumber  or  boards,  as  aforesaid,  a  written 
claim  thereto,  verified  by  oath  or  affirmation  in  manner  aforesaid,  and  paying  the 
compensation  for  having  saved  the  same,  provided  by  the  first  section  of  this  act, 
together  with  the  expenses  of  having  advertised  the  same,  shall  be  entitled  to  the 
^noi-i  *immediate  possession  thereof,  and,  as  against  the  person  or  persons 

J  having  taken  up  such  lumber  or  boards,  such  claim,  verified  as  aforesaid, 
shall  be,  in  all  courts  of  this  state,  conclusive  evidence  of  title:  Provided,  that 
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nothing  in  this  section  contained  shall  be  so  construed  as  in  any  wise  to  affect 
the  title  to  the  said  lumber  or  boards,  as  between  such  claimant  and  any  other 
claimant  of  the  same. 

A  Supplement.     Approved  March  20,  1837.     (Pam.  365.) 

12.  The  provisions  of  the  act  to  which  this  is  a  supplement,  shall  be  extended 
to  all  rails,  posts,  and  other  valuable  lumber,  boats,  scows,  skiffs,  barges  or  other 
craft  which  may  be  found  adrift,  or  lodged  on  the  land  of  any  person  or  persons : 
Provided,  that  the  compensation  for  securing  any  boats,  skiffs,  scows,  barges,  or 
other  craft  shall  be  one  dollar  for  each  boat,  scow,  skiff,  barge  or  other  craft. 


NOTE. 

In  an  action  upon  the  above  act  (sec.  1.),  the  plaintiff'  must  show  himself  in  possession  of 
the  land,  or  give  such  evidence  as  affords  a  fair  presumption  of  possession,  which  in  case  the 
action  is  before  a  justice,  must  be  independent  of  a  documentary  title.     1  Harr.  87. 
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Action  against,  how  commenced,  3 

Assessors,  how  chosen,  12 

oath  of,  19 

abstract  of  ratables,  80 

Ballot,  townships  vote  by,         52-95,  99-106 

Bergen  county  boundary  altered,  98 

Burlington,  chosen  freeholders,  38 

township  committee,  39 

building  and  repair  of  bridges,  41,  42 

Cape  May,  surveyors,  28 

Clerk,  how  chosen,  12 

oath  of,  19,  45 

may  swear  other  officers,  37 

notify  town  meetings,  14,  15 

record  proceedings,  16 

send  names  of  officers  to  county 

clerk  and  set  up  copies,  17,  105 

duty  as  to  oath  of  surveyors,  20 

deliver  papers  and  books  to  suc- 
cessor, 23 

fees  of,  31 

Collector,  choice  and  oath,  12,  19 

to  give  bond,  25 

Commissioners  of  appeal,  12 

oath  of,  19 

Constables,  choice  of  (see  page  127),  12 

oath,  19 

Freeholders  chosen,  12 
Gloucester,  county  surveyors,  96 
Hudson  county  boundaries  altered,  98 
Hunterdon,  chosen  freeholders,  34 
Middlesex  county  boundaries,  97 
Moderator  of  town  meeting,  6 
duty  to  keep  order,  7 

to  read  7th  section,  24 

to  sign  record  of  proceedings,  16 

Monmouth,  chosen  freeholders,  34 

township  committee,  35,  36 

Names  of  in  each  county,  1 

Oaths  of  officers,  19 

certified  and  sent  to  clerk,  20 

of  surveyor  sent  to  county  clerk,       20 


17, 


Oaths,  clerk  may  administer,  37 

moderator  may  swear  clerk,  45 

Ocean  county,  chosen  freeholders,  46,  47 

highways,  48 

building  and  repairing  bridges, 

49,  50 

meadows  and  swamps, 

Officers  to  be  chosen, 

notice  to  be  given  to, 

what  a  refusal  to  serve, 

penalty  for  refusal  or  neglect, 

one  year's  service  exempts, 

Overseers  of  the  poor, 
Overseers  of  the  highways, 
Paterson,   chosen  freeholders    and 

sessors, 
Process,  how  served, 
Somerset,  chosen  freeholders,  &c, 

bridges,  building,  &c, 

boundaries  altered, 

Special  town  meetings, 


51 
12 
18 
21 
22 
26 

12, 19 
12 
as- 

43,44 
3 

38,39 

41,42 

£7 

13,14,15 


Surveyors  of  highways,  and  oath,  12,  19 

Gloucester  county,  96 

Taxes  for  what,  and  how  raised,  11,  103 

abstract  of  ratables,  30 

Town  meetings,  when  and  where  held,  4 

presiding  officer.  6 

punishment  for  disorder,  7 

may  make  by-laws,  •        8,  9 

provide  for  destroying  animals,  10 

how  and  for  what  raise  money,  1 1 

special  meetings,  13—15 

record  of  proceedings,  16 

hour  of  meeting,  27 

voting  by  ballot,  52-95,  99-106 

Township  committee,  choice  and  duty,        12 

may  fill  vacant  offices,  13,  103,  104 

to  notify  such  appointments,  18 

fees  of,  31 

Voters,  who  qualified,  5,  32 
Warren,  chosen  freeholders,  38 
bridges,  building  and  repairing,      41,  42 


[See  Animals.     Bridges.     Chosen  Freeholders.      Corporations.     Counties. 
Elections.     Justices'  Courts.     Poor.     Boads.     Schools.      Taxes.-] 
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An  Act  incorporating  the  inhabitants  of  townships,  designating  their  powers,  and  regu- 
lating their  meetings.     Revision — Approved  April  14,  184G.     (K.  S.  1019.) 

1.  The  inhabitants  of  each  of  the  several  townships,  precincts,  and  wards,  of 
this  state,  hereinafter  mentioned,  are  hereby  continued  a  body  politic  and  cor- 
*8391  Porate  *in  'aw>  as  heretofore  constituted  and  established,  by  the  name  of 

-'  "the  inhabitants  of  the  township  of ,  iu  the  county  of ,"  as  the 

case  may  be,  that  is  to  say  : 

Bergen.  1.  The  inhabitants  of  the  townships  of  Hackensack,  Saddle  River, 
Franklin,  Harrington,  New  Barbadoes,  Lodi,  and  Washington,  in  the  county  of 
Bergen. 

[Established  in  1849  (Pam.  21)  Hohokus,  1852  (Pam.  43)  Union.] 

Essex.  2.  The  inhabitants  of  the  townships  of  Springfield,  Clinton,  Union, 
Bloomfield,  Belleville,  Rahway,  Westfield,  New  Providence,  Elizabeth,  Orange, 
Caldwell,  Livingston,  and  Newark,  in  the  couuty  of  Essex. 

[Established  in  1847  (Pam.  29)  Plainfield.  By  act  of  1857  (Pam.  244)  the 
county  of  Union  was  set  off  from  Essex,  and  now  the  last-named  county  con- 
tains the  townships  of  Clinton,  Bloomfield,  Belleville,  Orange,  South  Orange, 
Caldwell,  Livingston,  Newark  and  Millburn,  iu  the  county  of  Essex.] 

Union,  contains  the  townships  of  Rahway,  City  of  Elizabeth,  Union,  Spring- 
field, Westfield,  New  Providence,  Plainfield  and  Linden,  in  the  county  of  Union. 

Middlesex.  3.  The  inhabitants  of  the  townships  of  Piscataway,  Wood- 
bridge,  Perth  Amboy  (otherwise  called  the  north  ward  of  Perth  Amboy),  North 
Brunswick  (otherwise  called  the  north  ward  of  New  Brunswick),  Monroe,  South 
Brunswick  (otherwise  called  the  south  ward  of  New  Brunswick),  and  South 
Amboy  (otherwise  called  the  south  ward  of  Perth  Amboy),  iu  the  county  of 
Middlesex. 

[Established  in  1860,  East  Brunswick  and  New  Brunswick.] 

Monmouth.  4.  The  inhabitants  of  the  townships  of  Upper  Freehold,  Staf- 
ford, Dover,  Middletown,  Shrewsbury,  Freehold,  Howell,  Millstone,  Jackson, 
Union,  and  Plumsted,  in  the  county  of  Monmouth. 

[Established  in  1847  (Pam.  66)  Atlantic,  1848  (Pam.  48)  Marlborough, 
(Pam.  95)  Raritan,  (Pam.  199)  Manalopan,  1849  (Pam.  115)  Ocean,  1851 
(Pam.  191)  Wall. 

In  1850  (see  counties  56  to  61),  the  new  county  of  Ocean  was  set  off  from 
Monmouth,  and  now,  1855,  the  county  of  Monmouth  contains  the  townships  of 
Upper  Freehold,  Middletown,  Shrewsbury,  Freehold,  Howell,  Millstone,  Atlan- 
tic, Marlborough,  Raritan,  Manalopan,  Ocean,  Wall. 

Established  in  1857  Holmdel  and  Matavan.] 

Somerset.  5.  The  inhabitants  of  the  townships  of  Bridgewater,  Bedrainster, 
Bernards,  Hillsborough,  Montgomery  (otherwise  called  the  western  precinct), 
Warren,  Franklin  (otherwise  called  the  eastern  precinct),  and  Branchburgh,  iu 
the  county  of  Somerset. 

Burlington.  6.  The  inhabitants  of  the  townships  of  Little  Eggharbor, 
Springfield,  Mansfield,  Washington,  Evesham,  Willingborough,  New  Hanover, 
Chester,  Northampton,  Chesterfield,  Burlington,  Pemberton,  and  Southampton, 
in  the  county  of  Burlington. 

[Established  in  1847  (Pam.  16)  Medford,  1850  (Pam.  241)  Westhampton, 
1852  (Pam.  3)  Bordentown,  (Pam.  64)  Shamong.  Established  in  1859  Bev- 
erly.     i860  Lumberton  and  Cinnarainson.] 

Gloucester.  7.  The  inhabitants  of  the  townships  of  Deptford,  Greenwich, 
Woolwich,  Franklin,  and  Harrison,  in  the  county  of  Gloucester. 

[Established  in  1853  (Pam.  153)  Mantua.     Established  in  1858  Clayton.] 

Salem.  8.  The  inhabitants  of  the  townships  of  Salem,  Mannington,  Lower 
Penn's  Neck,  Pittsgrove,  Upper  Pittsgrove,  Elsinborough,  Alloway's  Creek, 
Upper  Penn's  Neck,  Upper  Alloway's  Creek,  and  Pilesgrove,  in  the  county  of 
Salem. 

Cape  May.  9.  The  inhabitants  of  the  Upper  township  (otherwise  called  the 
upper  precinct),  the  Middle  township  (otherwise  called  the  middle  precinct),  the 
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Lower  township  (otherwise  called  the  lower  precinct),  and  Dennis,  in  the  county 
of  Cape  May. 

Hunterdon.  10.  The  inhabitants  of  the  townships  of  Lebanon,  Clinton, 
Alexandria,  East  Amwell,  West  Arawell,  Bethlehem,  Kingwood,  Tewksbury, 
Beadington,  Baritan,  Delaware,  and  Franklin,  in  the  county  of  Hunterdon. 

[Established  in  1853  (Para.  91)  Union.] 

Morris.  11.  The  inhabitants  of  the  townships  of  Pequannock,  Jefferson, 
Roxbury,  Chester,  Washington,  Hanover,  Randolph,  Morris,  Chatham,  Mend- 
ham,  and  Rockaway,  in  the  county  of  Morris. 

Cumberland.  12.  The  inhabitants  of  the  townships  (otherwise  called  pre- 
cincts) of  Maurice  River,  Downe,*  Fairfield,  Greenwich,  Stow  Creek,  Deerfield, 
and  Hopewell,  and  of  the  townships  of  Millville  and  Bridgeton,  in  the  county  of 
Cumberland.  • 

[Kstablished  in  1848  (Para.  125)  Cohansey.] 

♦Sussex.     13.  The  inhabitants  of  the  townships  (otherwise  called  r*ooo 
precincts)    of   Sandyston,    Montague,  Frankford,    Byram,    Hardyston, 
Newton,  Walpack,  Wantage,  and  Yernon,  and  of  the  townships  of  Stillwater, 
Green,  Sparta,  and  Lafayette,  in  the  county  of  Sussex. 

Warren.  14.  The  inhabitants  of  the  townships  of  Mansfield,  Oxford, 
Franklin,  Harmony,  Greenwich,  Hope,  Independence,  Knowlton,  Hardwick, 
Pahaquarry,  and  Blairstown,  in  the  county  of  Warren. 

[Established  in  1848  (Pam.  172)  Frelinghuysen,  1849  (Pam.  222)  Washing- 
ton, 1851  (Pam.  188)  Phillipsburgh.] 

Passaic.  15.  The  inhabitants  of  the  townships  of  Paterson,  Acquacka- 
nonck,  Manchester,  West  Milford,  and  Pompton,  in  the  county  of  Passaic. 

[Established  in  1847,  (Pam.  47)  Wayne.] 

Atlantic.  16.  The  inhabitants  of  the  townships  of  Eggharbor,  Galloway, 
Hamilton,  Mullica,  and  Weymouth,  in  the  county  of  Atlantic. 

Mercer.  17.  The  inhabitants  of  the  townships  of  Nottingham,  Hamilton, 
Princeton,  East  Windsor,  West  Windsor,  Hopewell,  Lawrence,  Ewiug  and 
Trenton,  in  the  county  of  Mercer. 

[Established  in  1859  Washington.] 

Hudson.  18.  The  inhabitants  of  the  townships  of  Bergen,  Harrison,  Jersey 
City,  and  Yan  Yorst,  in  the  county  of  Hudson. 

[Established  in  1849  (Pam.  282)  Hoboken.  Established  in  1859  Weehaw- 
ken,  in  1861  Union,  West  Hoboken  and  North  Bergen.] 

Camden.  19.  The  inhabitants  of  the  townships  of  Washington,  Gloucester, 
Union,  Newton,  Waterford,  Camden,  Delaware  and  Winslow,  in  the  county  of 
Camden.  [Established  in  1855  (Pam.  182)  Centre.  Established  in  1859 
Stockton  and  Monroe.]  Provided,  that  the  corporate  name,  powers  and  privi- 
leges, of  the  several  cities,  towns  and  boroughs  of  this  state,  shall  be  continued 
agreeably  to  the  provisions  of  the  several  acts  incorporating  said  cities,  towns 
and  boroughs  respectively. 

Ocean.  20.  The  inhabitants  of  the  townships  of  Jackson,  Plumsted,  Staf- 
ford, Union,  Dover,  Brick,  in  the  county  of  Ocean.     See  Counties,  page  168. 

2.  The  boundaries  of  the  several  townships  shall  be  and  remain  as  heretofore 
established  by  law. 

3.  When  any  suit  shall  be  instituted  against  any  township,  a  copy  of  the 
summons,  precept  or  such  other  legal  process  as  may  be  issued  against  the  said 
township,  shall  be  left  with  the  clerk  thereof,  thirty  days  at  least  before  the  ses- 
sion of  the  court  to  which  the  same  shall  be  returnable. 

4.  The  freeholders  and  inhabitants,  who  are  or  shall  be  qualified  by  law  to 
vote  at  town  meetings,  shall  have  full  power,  and  they  are  hereby  directed  and 
required  to  assemble  and  hold  town  meetings  in  the  respective  townships  in  the 
counties  of  Burlington,  Monmouth,  Salem  and  Cumberland,  on  the  second  Tues- 


*  So  printed  in  all  the  laws  since  1798.     The  name  in  the  patent  granted  by  Gov.  Frank- 
lin in  1772,  is  Downes,  so  named  after  his  wife,  whose  maiden  name  was  Downes. 
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day  in  March,  annually ;  in  the  respective  townships  in  the  county  of  Cape 
May,  on  the  first  Tuesday  in  March,  annually;  in  the  respective  townships  in 
the  counties  of  Bergen,  Essex,  Somerset,  Middlesex,  Hunterdon,  Morris,  Pas- 
saic, Mercer  and  Hudson,  on  the  second  Monday  in  April,  annually;  in  the 
respective  townships  in  the  counties  of  Gloucester,  Atlantic  and  Camden,  on 
the  second  Wednesday  in  March,  annually  ;  in  the  townships  of  Montague, 
Sandyston  and  Walpack,  in  the  county  of  Sussex,  on  the  second  Monday  in 
March,  annually;  in  the  remaining  townships  in  the  county  of  Sussex,  on  the 
second  Monday  in  April,  annually  ;  in  the  township  of  Pahaquarry,  in  the 
county  of  Warren,  on  the  second  Monday  in  March,  annually ;  and  in  the  re- 
maining townships  in  the  county  of  Warren,  on  the  second  Monday  in  April, 
annually  ;  and  that  said  town  meetings  shall  be  held  at  such  places,  in  the  re- 
spective townships,  as  the  electors  of  such  township  may  have  directed  and 
appointed,  or  shall,  from  time  to  time,  direct  and  appoint.     (See  83,  84,  87.) 

5.  Every  person  entitled  to  the  right  of  suffrage  under  the  constitution,  who 
shall  have  resided  five  months  in  the  township  next  preceding  such  town  meet- 
ing, shall  be  entitled  to  vote  at  such  meeting,  and  no  other  person.     (See  32.) 

6.  Between  the  hours  of  eleven  and  twelve  of  the  day  of  holding  the  town 
meetings  in  the  several  townships  of  this  state,  the  electors  of  every  township, 
„.        -,  so  assembled,  *shall  choose,  by  plurality  of  votes,  some  fit  person  to  pre- 

J  side  at  and  superintend  such  meeting,  who  shall  take  care  that  the  busi- 
ness thereof  be  conducted  in  a  regular  and  orderly  manner,  and  shall,  in  case  of 
dispute,  determine  who  have,  and  who  have  not  a  right  to  vote  at  such  meeting 
according  to  law.      (See  45.) 

7.  No  person  shall  behave  in  a  disorderly  manner,  or  interrupt  the  person 
speaking  at  any  town  meeting  by  unnecessary  noise  or  conversation  ;  and  if  any 
person  shall,  after  notice  from  the  presiding  officer,  persist  in  his  disorderly 
behavior,  then  it  shall  be  lawful  for  the  said  presiding  officer  to  direct  such  dis- 
orderly person  to  withdraw  from  the  meeting,  and  moreover,  such  person  shall 
forfeit  one  dollar  for  such  offence  ;  and  such  disorderly  person,  if  he  refuse  or 
neglect  to  withdraw,  shall,  by  direction  of  the  said  presiding  officer,  be  carried 
out  of  the  meeting  by  some  of  the  constables  of  the  said  township,  and  put  into 
a  place  of  confinement,  where  he  shall  be  detained  until  such  meeting  shall  be 
ended:  And  further,  that  the  fines  specified  in  this  section  shall  be  sued  for, 
and  may  be  recovered,  with  costs,  by  action  of  debt,  in  the  name  of  the  clerk 
of  the  township,  before  any  justice  of  the  peace  of  the  said  county;  and  that 
any  elector  or  inhabitant  of  the  said  township  shall  be  admitted  as  a  witness  in 
support  of  such  action,  notwithstanding  his  being  a  member  of  such  corpora- 
tion, or  interested  in  the  appropriation  of  the  said  fine  in  manner  aforesaid. 

8.  The  persons  qualified  to  vote  at  town  meetings  shall,  at  their  annual  meet- 
ings, or  at  any  other  meeting  duly  held  for  that  purpose,  make  and  ordain  such 
regulations  and  by-laws  as  the  majority  of  them  so  assembled  shall,  from  time 
to  time,  judge  necessary  or  proper  for  improving  their  common  lands  in  tillage, 
pasturage,  or  any  other  way,  and  directing  the  use  and  management,  and  the 
times  and  manner  of  using  their  common  lands,  for  making  and  maintaining 
such  and  so  many  pounds,  and  at  such  places  as  may  be  necessary  or  convenient, 
and  to  impose  such  penalties  on  the  offenders  against  such  regulations  and 
by-laws  as  they  shall  deem  expedient,  not  exceeding  twelve  dollars  for  each 
offence,  to  be  recovered,  with  costs  of  suit,  by  and  in  the  name  of  the  clerk  of 
the  township  where  the  offence  shall  be  committed,  by  action  of  debt,  before  any 
justice  of  the  peace  or  any  other  competent  authority,  in  any  other  township  in 
the  said  county  or  elsewhere ;  and  no  such  action  shall  be  abated  or  discontinued 
by  the  death  or  expiration  of  the  office  of  the  said  clerk,  but  may  be  continued 
and  prosecuted  to  effect  by  his  successor  in  office ;  and  all  such  penalties,  when 
recovered,  shall  be  applied  to  the  use  of  the  township  where  the  offence  shall 
have  been  committed,  in  such  manner  and  for  such  purposes  as  at  their  towu 
meetings  shall,  from  time  to  time,  be  directed  and  appointed. 

9.  All  such  regulations  and  by-laws  shall  be  entered  and  recorded  by  the 


TOWNSHIPS.  875 

clerk  of  such  township,  in  a  book  by  him  to  be  provided  for  that  purpose,  and 
shall  remain  and  be  in  force  until  the  same  shall  be  revoked  or  altered,  or  new 
made  and  ordained  at  some  subsequent  town  meeting ;  all  which  alterations, 
new  regulations,  and  by-laws  shall  also,  from  time  to  time,  be  entered  and 
recorded  as  aforesaid,  and  shall  continue  in  force  until  revoked,  altered,  or  made 
and  ordained  anew,  as  aforesaid. 

10.  The  persons  qualitied  to  vote  at  town  meetings  are  hereby  authorized,  at 
their  annual  meetings,  or  any  other  meeting  duly  held  for  that  purpose,  to  make 
such  provisions  and  allow  such  rewards  for  the  destruction  of  wolves,  wildcats, 
foxes,  crows,  blackbirds,  and  other  noxious  wild  animals  and  birds,  as  they  or 
the  major  part  of  them,  so  assembled,  shall  deem  necessary  or  proper. 

11.  The  persons  qualified  to  vote  at  town  meetings  shall  be  and  they  are 
hereby  empowered,  at  their  annual  meetings,  or  at  any  other  meeting  duly  held 
for  the  purpose,  to  vote,  grant,  and  raise  such  sum  or  sums  of  money  for  the 
maintenance  and  support  of  the  poor,  the  building  and  repairing  of  pounds, 
the  opening,  making,  working,  and  repairing  of  roads  and  keeping  them  in 
order,  in  such  townships  as  are  authorized  to  repair  their  highways  by  hire,  the 
destruction  of  noxious  wild  animals  and  birds,  for  running  and  ascertaining  the 
lines,  and  prosecuting  or  defending  the  common  rights  of  such  township,  and 
for  other  necessary  charges  and  legal  objects  and  purposes  thereof,  as  are  or 
shall  be  by  law  expressly  vested  in  the  inhabitants  of  the  several  townships  of 
this  state,  by  this  or  some  other  act  of  *the  legislature  ;  which  money,  r*ooc 
so  voted  and  granted,  shall  be  assessed,  levied,  and  collected  by  the  same  L 
persons,  in  the  same  manner,  and  under  the  like  fees*  fines,  and  penalties,  as  the 
money  raised  in  such  township  by  the  board  of  chosen  freeholders  of  the  county 
shall  be  assessed,  levied,  and  collected,  and  at  such  times  and  in  such  propor- 
tions as  the  said  town  meetings,  respectively,  shall  direct  and  appoint :  Pro- 
vided, that  the  said  fines  and  penalties  shall,  when  recovered,  be  paid  to  the 
clerk  of  the  said  township,  and  be  applied  to  the  use  of  the  said  township,  in 
such  manner  as  shall,  from  time  to  time,  be  directed  and  appointed  at  their 
annual  meeting. 

12.  The  persons  qualified  to  vote  at  town  meetings  shall  have  full  power  and 
authority  at  their  respective  annual  meetings,  to  elect  for  such  township,  by  a 
majority  of  votes,  one  clerk,  one  or  more  assessor  or  assessors,  provided  no  such 
township  shall  be  thereby  entitled  to  more  than  one  vote  in  the  board  of  assessors 
of  the  county,  one  or  more  collector  or  collectors,  three  or  more  judicious  free- 
holders of  good  character  to  hear  and  finally  determine  all  appeals  relative  to 
unjust  assessments  in  cases  of  taxation,  two  freeholders  commonly  called  chosen 
freeholders,  two  surveyors  of  the  highways,  one  or  more  overseer  or  overseers 
of  the  poor,  one  or  more  constable  or  constables,  and  so  many  overseers  of  the 
highways  and  poundkeepers  as  they  shall  deem  necessary  or  convenient,  and  one 
reputable  freeholder  as  a  judge  of  elections;  which  said  several  officers  shall  hold 
their  respective  offices  for  one  year,  aud  until  others  shall  be  chosen  and  legally 
qualified  in  their  stead;  and  that  in  addition  to  the  before  mentioned  officers, 
the  electors  of  every  corporation,  at  their  respective  annual  meetings  as  aforesaid, 
shall  have  full  power  and  authority  to  elect  five  judicious  freeholders  resident 
within  the  township,  who  shall  be  denominated  the  township  committee,  a 
majority  of  whom  shall  be  a  quorum,  and  shall  continue  in  office  one  year  and 
until  others  are  chosen  in  their  stead ;  which  committee  shall  have  authority, 
and  it  is  hereby  rendered  their  duty  to  examine,  inspect,  and  report  to  the  annual 
or  other  town  meetings  the  accounts  and  vouchers  of  the  township  officers,  and 
to  superintend  the  expenditure  of  any  moneys  raised  by  tax  for  the  use  of  the 
township,  or  which  may  arise  from  the  balance  of  the  accounts  of  any  of  the 
township  officers :  And  provided,  that  the  several  officers  enumerated  in  this 
section  may  be  elected  by  a  plurality  of  votes,  in  any  annual  town  meeting  which 
may  resolve,  or  now  are  or  hereafter  may  be  required  by  law,  to  vote  by  ballot. 

13.  If  any  township  shall  neglect  at  their  annual  town  meeting  to  choose  any 
of  the  officers  directed  by  law  to  be  chosen,  or  if  any  of  the  officers  so  chosen  in 
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any  township  shall  refuse  to  serve,  or  die,  or  remove  out  of  the  said  township,  or 
become  incapable  of  serving  before  the  next  annual  meeting,  then  it  shall  be 
lawful  for  the  persons  qualified  to  vote  at  town  meetings  to  assemble  together, 
from  time  to  time,  and  hold  town  meetings  for  the  purpose  of  supplying  such 
vacancies;  and  in  case  of  neglect  of  the  electors,  for  fifteen  days  after  such 
omission,  to  choose,  or  after  the  death,  removal,  refusal  to  serve,  or  inability  of 
any  township  officer,  the  township  committee  shall,  by  writing  under  their  hands 
and  seals,  appoint  a  person  to  fill  such  vacancy  until  the  next  annual  town 
meeting. 

14.  The  clerk  of  the  township,  upon  notice  of  any  such  omission,  refusal,  re- 
moval, incapacity,  or  death,  or  if  the  office  of  clerk  be  vacant,  then  any  justice 
of  the  peace  of  the  county,  residing  in  the  said  township,  upon  notice  thereof, 
shall  give  notice,  in  the  manner  mentioned  in  the  following  section,  of  a  town 
meeting  to  be  held  in  the  same  township  for  the  purpose  aforesaid. 

15.  Whenever  it  shall  be  necessary,  in  the  opinion  of  the  township  committee, 
to  hold  a  town  meeting  for  any  of  the  purposes  specified  in  this  or  any  other  act, 
at  any  time  between  the  annual  meetings,  it  shall  be  the  duty  of  the  clerk  of  such 
township  to  give  notice  thereof  in  writing  under  his  hand,  mentioning  the  time, 
place  and  object  or  purpose  of  such  meeting,  to  be  fixed  up  at  four  or  more  of 
the  most  public  places  in  the  said  township,  at  least  eight  days  before  the  time 
therein  appointed  for  holding  such  meeting. 

16.  The  clerk  of  every  township  shall  enter,  in  a  book  to  be  kept  for  the  pur- 
pose, the  names  of  the  persons  and  the  offices  to  which  they  are  elected  at  town 
^oq/.-i  *meetings,  and  the  proceedings  of  such  meetings,  which  shall  be  signed 

-"  by  the  presiding  officer  of  the  meeting  and  attested  by  the  clerk. 

17.  The  clerk  of  such  township  shall,  within  ten  days  after  every  election, 
transmit  to  the  clerk  of  the  court  of  common  pleas  of  the  county,  a  certified  list 
of  the  names  of  the  persons  and  the  respective  offices  to  which  they  are  elected; 
and  shall,  within  five  days  after  the  said  election,  set  up  fair  and  true  copies  of 
such  list  in  three  or  more  of  the  most  public  places  in  such  township,  which  shall 
be  considered  as  sufficient  notice  to  the  said  persons  of  their  being  elected  to 
said  offices  respectively. 

18.  If  the  appointment  to  office  is  made  by  the  township  committee  in  the 
manner  prescribed  by  law,  then  it  shall  be  the  duty  of  the  said  committee  to  give 
personal  notice  to,  or  cause  notice  in  writing  to  be  left  at  the  place  of  abode  of 
the  person  so  appointed,  of  such  his  appointment,  within  five  days  after  the 
same,  and  also,  within  the  said  time,  to  transmit  an  account  of  such  appoint- 
ments to  the  clerk  of  the  said  court  of  common  pleas. 

19.  Every  clerk  of  the  township,  surveyor  of  the  highways,  assessor,  commis- 
sioner of  appeals  in  cases  of  taxation,  overseer  of  the  poor,  and  constable,  here- 
after elected  or  appointed  as  aforesaid,  shall,  before  he  enters  upon  the  execution 
of  his  office,  and  within  six  days  after  notice  of  such  election  or  appointment, 
take  and  subscribe  an  oath  or  affirmation,  before  some  justice  of  the  peace  resid- 
ing in  or  near  the  said  township  (see  37),  in  the  form  hereinafter  prescribed, 
that  is  to  say,  every  clerk  shall  take  and  subscribe  an  oath  or  affirmation  in  the 
following  form,  to  wit: 

I clerk  of  the  township  of in  the  county  of do  solemnly 

and  sincerely  promise  and  swear  (or  affirm),  that  I  will  faithfully  and  honestly 
keep  all  the  papers,  writings,  books,  and  records,  by  virtue  of  my  office  committed, 
and  which,  from  time  to  time,  shall  be  committed  to  me  ;  and  that  I  will,  in  all 
things,  to  the  best  of  my  knowledge  and  understanding,  perform  the  duties  of 
said  office  of  clerk,  without  favor  or  partiality.     (See  45.) 

And  every  surveyor  of  the  highways  shall  take  and  subscribe  an  oath  or  affir- 
mation in  the  following  form,  to  wit: 

I do  solemnly  and  sincerely  promise  and  swear  (or  affirm),  that  I  will, 

in  all  things,  to  the  best  of  my  knowledge  and  understanding,  well,  justly,  and 
faithfully  execute  the  office  of  a  surveyor  of  the  highways,  without  favor  or  par- 
tiality. 
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And  every  assessor  shall  take  and  subscribe  an  oath  or  affirmation  in  the 
following  form,  to  wit: 

I  do  solemnly  and  sincerely  promise  and  swear  (or  affirm),  that  I  will 

truly,  faithfully,  honestly  and  impartially  value  and  assess  the  ratable  estates  in 
the  township  of in  the  county  of and  that  in  making  such  valua- 
tions and  assessments,  I  will,  to  the  best  of  my  knowledge  and  judgment,  observe 
the  directions  of  the  law  respecting  the  same ;  and  that  I  will  make  a  true  return 
of  all  such  assessments  to  the  board  of  assessors,  at  their  meeting,  required  to  be 
held  on  the  first  Monday  in  September,  by  the  third  section  of  "An  act  concern- 
ing taxes." 

And  every  freeholder  to  hear  and  determine  appeals  relative  to  unjust  assess- 
ments in  cases  of  taxation,  shall  take  and  subscribe  an  oath  or  affirmation  in  the 
following  form,  to  wit: 

I  do  solemnly  and  sincerely  promise  and  swear  (or  affirm),  that  I  will 

well,  truly,  and  faithfully  execute  the  trust  reposed  in  me,  and  perform  my  duty, 

as  a  commissioner  of  appeals  in  cases  of  taxation,  for  the  township  of in 

the  county  of according  to  the  best  of  my  knowledge  and  understanding, 

without  favor  or  partiality. 

And  every  overseer  of  the  poor  shall  take  and  subscribe  an  oath  or  affirmation 
in  the  following  form,  to  wit: 

I do  solemnly  and  sincerely  promise  and  swear  (or  affirm),  that  I  will, 

in  all  things,  to  the  best  of  my  knowledge  and  understanding,  well  and  faithfully 
♦execute  the  trust  reposed  in  me,  as  an  overseer  of  the  poor  of  the  town-  r^oo* 
ship  of  ■ in  the  county  of .  L 

And  every  constable  shall  take  and  subscribe  an  oath  or  affirmation  in  the 
words  following,  to  wit: 

I do  solemnly  and  sincerely  promise  and  swear  (or  affirm),  that  I  will 

well  and  truly  serve  the  state  of  New  Jersey  in  the  office  of  constable  for  the 
township  of in  the  county  of ;  that  I  will  honestly  and  impar- 
tially summon,  empannel  and  return  good  and  lawful  men  for  juries,  able  and 
sufficient,  and  not  suspected  or  procured,  as  is  or  shall  be  directed  by  law ;  that 
I  will,  to  the  utmost  of  my  power,  faithfully  and  without  delay,  execute  all  writs, 
precepts,  process,  warrants  and  executions  to  me  directed,  and  which  shall  come 
to  my  hands,  and  truly  return  the  same;  that  in  the  exercise  of  my  office,  I  will 
do  no  wrong  to  any,  but  will  do  right  to  all,  and  take  none  but  lawful  fees;  that 
I  will  truly,  diligently  and  honestly,  without  fraud,  deceit,  oppression,  favor  or 
partiality,  do,  execute  and  perform  all  services,  acts  and  duties  of  my  said  office, 
to  the  best  of  my  knowledge,  judgment  and  ability. 

20.  Every  justice  of  the  peace,  before  whom  such  oath  or  affirmation  shall  be 
taken  aud  subscribed,  shall,  without  fee  or  reward,  certify,  under  the  said  writing, 
the  day  and  year  when  such  oath  or  affirmation  was  taken,  and  subscribe  his  name 
thereto,  aud  then  deliver  the  said  certificate  to  the  officer  taking  such  oath  or 
affirmation,  who  shall,  within  six  days  thereafter,  transmit  or  deliver  such  certi- 
ficate to  the  clerk  of  the  township  for  which  such  officer  was  elected  or  appointed, 
who  shall  file  every  such  oath  or  affirmation,  except  that  of  surveyors  of  the  high- 
ways; and  the  said  clerk  shall,  within  twenty  days  after  every  election  for  the 
surveyors  of  the  highways,  transmit  to  the  clerk  of  the  court  of  common  pleas  of 
the  county,  to  be  by  him  filed,  the  oath  or  affirmation  of  such  surveyor  or  survey- 
ors, as  may  have  been  presented  to  him  within  the  time  prescribed  by  law,  a  copy 
of  which  oath  or  affirmation  shall  be  first  filed  by  the  said  town  clerk,  and  remain 
of  record  in  his  office.     [If  the  clerk  administers  the  oath,  he  should  certify  it.] 

21.  If  any  clerk,  surveyor,  assessor,  commissioner  of  appeals,  overseer  of  the 
poor  or  constable,  shall  not  take  and  subscribe  such  oath  or  affirmation  as  afore- 
said, or  shall  not  transmit  or  deliver  the  same  to  the  clerk  as  aforesaid,  within 
the  time  hereby  limited,  or  if  any  officer  elected  or  appointed  as  aforesaid,  shall 
not  give  such  security  as  is  or  shall  be  by  law  required,  within  the  time  for  that 
purpose  limited,  then  aud  in  every  such  case  such  neglect  shall  be  deemed  a  re- 
fusal to  serve  in  such  office,  and  the  township  in  which  such  officer  was  chosen, 
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or  township  committee  who  appointed  him,  as  the  case  shall  require,  may  there- 
upon proceed  to  a  new  election  or  appointment. 

22.  If  any  person  hereafter  elected  or  appointed  a  clerk,  surveyor,  assessor, 
collector,  commissioner  of  appeals,  chosen  freeholder,  overseer  of  the  poor,  con- 
stable, overseer  of  the  highways  or  poundkeeper  as  aforesaid,  shall  refuse  to 
accept  or  serve  in  such  office,  or  if  any  such  clerk,  surveyor,  assessor,  commis- 
sioner of  appeals,  overseer  of  the  poor  or  constable,  shall  proceed  in  the  execu- 
tion of  such  office  before  he  shall  have  taken  and  subscribed  such  oath  or  affirma- 
tion as  aforesaid,  or  if  any  officer,  so  elected  or  appointed,  shall  proceed  in  the 
execution  of  his  office  before  he  shall  have  given  such  security  as  is  or  shall  be 
required  by  law,  then  every  person  so  neglecting  or  refusing,  or  doing,  shall  for- 
feit fifteen  dollars,  to  be  recovered,  with  costs,  by  action  of  debt,  in  any  court 
having  cognizance  of  that  sum,  in  the  name  and  for  the  use  of  the  inhabitants  of 
the  township  in  and  for  which  such  officer  was  elected  or  appointed. 

23.  Upon  the  death  or  expiration  of  the  office  of  clerk  of  any  township,  all  the 
papers,  writings,  books,  and  records,  belonging  to  the  said  office,  shall  be  delivered 
to  the  successor  in  office,  on  the  oath  or  affirmation  of  the  preceding  clerk,  or,  in 
case  of  his  death,  on  the  oath  or  affirmation  of  his  executors  or  administrators; 
and  if  any  such  clerk,  his  executors  or  administrators,  shall  refuse  or  neglect  to 
deliver  the  same,  on  oath  or  affirmation  as  aforesaid,  being  lawfully  demanded, 
then  every  such  person  shall  forfeit  sixty  dollars,  to  be  recovered,  with  costs,  by 
*qoq-|  *action  of  debt,  in  any  court  having  cognizance  of  that  sum,  in  the  name 

'  '  -■  and  for  the  use  of  the  inhabitants  of  the  said  township. 

24.  It  shall  be  the  duty  of  the  presiding  officer  at  every  town  meeting,  imme- 
diately after  his  election  and  taking  the  chair,  to  cause  the  seventh  and  twenty- 
ninth  sections  of  this  act  to  be  read  to  the  persons  then  assembled.  (Sec.  29 
repealed.) 

25.  When  any  person  shall  hereafter  be  elected  to  the  office  of  collector  in 
any  township  within  this  state,  he  shall,  before  he  enters  upon  the  duties  of  said 
office,  enter  into  bond  to  the  inhabitants  of  said  township,  in  their  corporate 
name,  with  one  or  more  sufficient  surety  or  sureties,  being  a  freeholder  or  free- 
holders, and  resident  in  said  township,  to  be  approved  of  by  the  township  com- 
mittee of  said  township,  and  in  such  sum  as  the  said  township  committee  shall 
direct,  conditioned  for  the  faithful  performance  of  all  the  duties  of  said  office  of 
collector  of  said  township,  according  to  law. 

26.  If  any  person  chosen  at  any  town  meeting  by  virtue  of  this  act,  shall  serve 
in  any  town  office  for  one  year,  or  pay  a  fine  or  forfeiture  that  the  law  inflicts  for 
refusing  to  accept  or  serve  in  such  office,  such  person  shall  not  be  compelled  to 
serve  in  said  office,  nor  to  pay  any  fine  or  forfeiture  for  refusing  to  accept  or  serve 
in  the  said  office,  for  the  space  of  five  years  thereafter. 

27.  Whenever  the  inhabitants  of  any  of  the  townships  in  this  state,  at  their 
annual  town  meeting,  held  on  the  day  appointed  by  law  for  holding  the  same, 
shall  deem  it  expedient  to  change  the  hour  of  opening  the  said  meeting,  it  shall 
and  may  be  lawful  for  them  so  to  do,  and  to  proceed  to  choose  the  presiding 
officer;  which  time  so  agreed  on  shall  be  the  time  of  meeting  until  it  be  by  the 
said  inhabitants  changed  to  some  other  hour:  Provided,  that  the  hour  fixed  on 
shall  not  be  earlier  than  ten  o'clock  in  the  forenoon,  nor  later  than  two  o'clock 
in  the  afternoon  of  said  day. 

28.  It  shall  and  may  be  lawful  for  the  inhabitants  in  the  several  townships  in 
the  county  of  Cape  May,  at  their  annual  township  meetings,  to  elect  three  sur- 
veyors of  the  highway  for  each  and  every  township  in  said  county. 

29.  Repealed. 

30.  The  board  of  assessors  of  the  several  counties  shall  annually  make  net 
abstracts  of  ratables  for  their  respective  counties,  from  the  assessments  returned. 

31.  The  members  of  the  township  committee  of  the  several  townships  of  this 
state  shall  hereafter  be  allowed  aud  paid  one  dollar  per  day  each,  and  the  clerk 
of  the  several  townships  as  aforesaid  shall  be  allowed  and  paid  one  dollar  and 
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fifty  cents  per  day,  by  their  respective  townships,  for  the  services  rendered  in 
performing  their  several  township  duties  required  of  thera  by  law. 

Supplement     Approved  March  7,  1850.     (Pam.  291.) 

32.  Sec.  1.  Every  person  entitled  to  the  right  of  suffrage  under  the  constitu- 
tion, who  shall  have  resided  five  months  in  the  county  next  preceding  such  town 
meeting,  and  who  actually  resides  in  the  township  where  he  claims  a  vote,  shall 
be  entitled  to  vote  at  such  meeting,  and  no  other  person. 

33.  Sec.  2\.  So  much  of  the  iifth  section  of  the  act  to  which  this  is  a  supple- 
ment, as  conflicts  with  the  provisions  of  this  act,  be,  and  the  same  is  hereby 
repealed. 

Supplement.     Approved  February  28,  1851.     (Pam.  97.) 

34.  Sec.  1.  The  persons  qualified  to  vote  at  town  meetings  shall  have  full 
power  and  authority,  and  shall  be  required  at  their  respective  annual  meetings, 
in  the  counties  of  Monmouth  and  Hunterdon,  to  elect,  for  each  township  in  said 
county,  but  one  chosen  freeholder,  instead  of  two,  as  now  authorized  by  law. 

35.  Sec.  2.  The  persons  qualified  to  vote  at  town  meetings  shall  have  full 
power  and  authority,  and  shall  be  required  at  their  respective  annual  meetings, 
in  the  county  of  Monmouth,  to  elect  for  each  township  in  said  county,  three  per- 
sons, who  shall  be  denominated  the  township  committee,  a  majority  of  whom 
shall  be  a  quorum,  instead  of  five,  as  now  authorized  by  law. 

36.  Sec.  3.  The  chosen  freeholder,  and  the  members  of  the  township  commit- 
tee, *elected  in  each  township  of  the  county  of  Monmouth,  after  the  pass-  r^ooq 
ing  of  this  act,  shall  be  elected  in  the  same  manner,  and  for  a  like  term,   •- 

as  the  chosen  freeholders  and  members  of  the  town  committee  are  now  author- 
ized to  be  elected  in  such  township,  and  shall  be  invested  with  the  same  powers, 
and  enjoined  to  perform  the  same  duties,  as  said  officers,  respectively,  are  in- 
vested with,  or  enjoined  to  perform  by  the  laws  of  this  state. 

Supplement.     Approved  February  11,  1852.     (Pam.  22.) 

37.  The  clerks  of  any  township  or  ward  in  this  state  shall  have  power  to 
take  the  official  oath  or  affirmation  of  any  township  or  ward  officer,  duly  elected 
or  appointed  in  their  respective  districts,  now  required  to  be  taken  and  sub- 
scribed before  some  justice  of  the  peace;  and  shall  give  the  like  certificate 
thereof,  and  deliver  the  same  to  such  officer  as  is  required  by  law,  which  shall 
have  the  like  effect  as  if  taken  before  and  made  by  such  justice,  and  that  without 
fee  or  reward. 

Supplement.     Approved  March  5,  1852.     (Pam.  141.) 

38.  Sec.  1.  The  persons  qualified  to  vote  at  town  meetings  shall  have  full 
power  and  authority,  and  shall  be  required,  at  their  annual  meetings  in  the 
counties  of  Burlington,  Somerset,  and  Warren,  to  elect,  for  each  township  in 
said  counties,  but  one  chosen  freeholder,  instead  of  two,  as  now  authorized  by 
law. 

39.  Sec.  2.  The  persons  qualified  to  vote  at  the  annual  town  meetings  in  said 
counties  shall  have  full  power  and  authority,  and  shall  be  required,  at  their  re- 
spective annual  meetings  in  the  counties  of  Burlington  and  Somerset,  to  elect 
for  each  township  in  said  county  three  persons,  who  shall  be  denominated  "the 
township  committee,"  a  majority  of  whom  shall  be  a  quorum,  instead  of  five, 
now  authorized  by  law. 

40.  Sec.  3.  The  chosen  freeholder  elected  in  each  township  of  the  county  of 
Warren,  and  the  chosen  freeholder  and  members  of  the  township  committee 
elected  in  each  township  of  the  counties  of  Burlington  and  Somerset,  after  the 
passing  of  this  act,  shall  be  elected  in  the  same  manner  and  for  a  like  term  as 
the  chosen  freeholders  are  now  authorized  to  be  elected  in  such  townships,  and 
shall  be  invested  with  the  same  powers,  and  enjoined  to  perform  the  same  duties, 
as  said  officers  are  invested  with  or  enjoined  to  perform  by  the  laws  of  this 
state. 

41.  Sec.  4.  When  it  shall  be  necessary  to  erect,  repair,  or  rebuild  any  bridge 
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in  a  township  in  the  counties  of  Burlington,  Somerset,  or  Warren,  or  between 
any  two  townships  in  said  counties,  the  expense  whereof  shall  exceed  fifty  dollars, 
and  be  less  than  five  hundred  dollars,  it  shall  be  the  duty  of  the  overseer  of  the 
highways  within  whose  limits  or  division  the  same  may  be,  or  of  either  of  the 
overseers  of  the  highways  of  the  adjoining  townships,  to  give  notice  thereof  in 
writing,  under  his  hand,  to  three  chosen  freeholders  of  said  counties  nearest  said 
bridge  or  proposed  bridge  :  Provided,  the  chosen  freeholders  of  the  townships  in 
which  said  bridge  is  proposed  to  be  erected,  repaired,  or  rebuilt  shall  be  of  the 
number,  and  in  such  notice  to  appoint  the  time  and  place  of  their  meeting  for  the 
purpose  of  taking  the  same  under  their  consideration  ;  and  the  said  chosen  free- 
holders, or  a  majority  of  them,  are  hereby  authorized  to  order,  if  they  think 
proper,  the  said  bridge  to  be  built,  repaired,  or  rebuilt,  and  to  superintend  and 
contract  for  the  doing  thereof,  and  for  defraying  the  expense  thereby  incurred  ; 
the  director  of  the  board  of  chosen  freeholders  shall  draw  upon  the  county  col- 
lector, who  is  hereby  empowered  and  required  forthwith  to  pay  the  same  out  of 
moneys  in  his  hands. 

42.  Sec.  5.  When  it  shall  be  necessary  to  erect,  rebuild,  or  repair  any  bridge, 
in  a  township  in  the  counties  of  Burlington,  Warren,  and  Somerset,  or  between 
any  two  townships  in  said  counties,  the  expense  whereof  shall  not  exceed  fifty 
dollars,  inclusive  of  the  necessary  materials,  it  shall  and  may  be  lawful  for  the 
chosen  freeholder  within  whose  limits  and  division  the  same  may  be,  and  the 
chosen  freeholder  of  one  of  the  adjoining  townships,  or,  in  case  of  a  vacancy, 
two  chosen  freeholders  of  the  adjoining  townships  nearest  the  location  of  said 
bridge  or  proposed  bridge,  to  direct  such  bridge  to  be  built,  rebuilt,  or  repaired, 
*sin"l  an(*  *'°  superintend  *and  contract  for  the  doing  thereof;  and  for  defray- 

J  ing  the  amount  of  said  expense,  not  exceeding  the  sum  aforesaid,  the 
director  of  the  board  of  chosen  freeholders  shall  draw  on  the  county  collector, 
who  is  hereby  authorized  and  directed  to  pay  such  order  out  of  any  moneys  in 
his  hands. 

Supplement.     Approved  February  18,  1853.     (Pam.  lift.) 

43.  Sec.  1.  Two  chosen  freeholders  and  one  assessor  shall  be  chosen  in  and  for 
each  ward  in  the  city  of  Paterson,  from  the  residents  in  such  ward,  at  the  annual 
city  elections  held  in  such  ward  ;  which  chosen  freeholders  and  assessor  shall  be 
invested  with  all  the  powers,  and  shall  perform  the  same  duties  as  chosen  free- 
holders and  assessors  in  the  several  townships  in  the  county  of  Passaic  are  in- 
vested with,  and  required  to  perform  ;  and  that  said  assessors  shall  perform  all 
the  duties  required  of  city  assessors,  by  the  act  to  incorporate  the  city  of  Pater- 
son ;  and  said  chosen  freeholders  and  assessors  shall  be  in  lieu  of  the  chosen 
freeholders  and  assessors  directed  to  be  elected  by  said  act  for  said  city. 

44.  Sec.  2.  The  chosen  freeholders  of  said  county,  who  shall  attend  the  meet- 
ings of  the  board  of  chosen  freeholders  of  said  county,  shall  each  receive,  in 
addition  to  his  per  diem  allowance,  at  the  rate  of  four  cents  per  mile,  in  going 
and  returning  from  each  meeting  he  attends ,  to  be  computed  by  the  shortest 
route  between  his  residence  and  place  of  meeting. 

A  further  Supplement.     Approved  March  4,  1853.     (Pam.  287.) 

45.  It  shall  be  lawful  for  the  presiding  officer  of  any  township  or  ward  meet- 
ing, in  which  a  clerk  of  said  township  or  ward  shall  be  elected,  to  administer  the 
official  oath  or  affirmation  to  such  clerk. 

Supplement.     Approved  April  5,  1855.     (Pam.  70-4.) 

46.  Sec.  1.  Hereafter  there  shall  be  elected  in  the  several  townships  in  the 
county  of  Ocean,  under  and  by  virtue  of  the  act  to  which  this  is  a  supplement, 
not  more  than  one  chosen  freeholder  for  each  township,  and  not  more  than  three 
persons  for  each  township,  to  be  denominated  the  township  committee,  a  majority 
of  whom  shall  be  a  quorum. 

47.  Sec.  2.  The  chosen  freeholder  and  members  of  the  township  committee 
to  be  elected  in  each  of  the  townships  in  the  said  county  of  Ocean,  after  this 
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act  shall  take  effect,  shall  be  elected  in  the  same  manner  and  for  the  like  term, 
shall  be  invested  with  the  same  powers,  enjoined  to  perform  the  same  duties,  and 
subject  to  the  same  laws,  respectively,  as  other  chosen  freeholders  and  members 
of  township  committees  in  this  state. 

48.  Sec.  3.  Whenever  application  shall  be  made  to  the  inferior  court  of  com- 
mon pleas  of  the  county  of  Ocean,  under  and  by  virtue  of  the  eighth  section  of 
the  act  entitled,  "An  act  concerning  roads,"  approved  April  sixteenth,  eighteen 
hundred  and  forty-six,  for  the  appointment  of  chosen  freeholders  of  said  county 
to  view  any  road  laid  out,  altered,  or  vacated  by  surveyors  of  the  highways,  and 
it  shall  appear  to  the  said  court  that  there  is  not  a  sufficient  number  of  chosen 
freeholders  in  office  in  said  county  to  be  appointed,  or  that  the  road  so  laid  out, 
vacated,  or  altered  runs  through  the  lands  of  any  or  either  of  the  chosen  free- 
holders of  said  county,  or  that,  for  some  other  reason  which  the  court  shall 
deem  sufficient,  such  chosen  freeholder  or  freeholders  ought  not  to  be  appointed 
on  such  view,  and  that  by  reason  thereof  there  are  not  six  chosen  freeholders  of 
said  county  proper  to  be  so  appointed,  it  shall  and  may  be  lawful  for  the  said 
court  to  appoint  one  or  more  justices  of  the  peace  of  said  county,  who  shall  be 
free  from  the  objections  aforesaid,  a  chosen  freeholder  or  chosen  freeholders  of 
said  county,  to  supply  such  deficiency;  and  every  justice  of  the  peace  so  ap- 
pointed shall,  for  all  purposes  connected  with  and  growing  out  of  such  appoint- 
ment, and  for  no  other  purpose,  be  a  chosen  freeholder  of  said  county. 

49.  Sec.  4.  When  any  overseer  of  the  highways  of  any  township  in  the  county 
of  Ocean  shall  give  notice  to  erect,  repair,  or  rebuild  any  bridge,  under  and  by 
virtue  of  the  second  section  of  the  act  entitled,  "An  act  respecting  bridges," 
approved  *  April  tenth,  eighteen  hundred  and  forty-six,  such  notice  shall  r+811 
be  given  to  the  chosen  freeholder  of  the  township  in  which  such  bridge  or  L 
proposed  bridge  shall  be  located,  and  to  the  chosen  freeholders  of  the  two  next 
adjacent  townships  ;  and  the  chosen  freeholders  so  notified  shall  have  the  same 
powers,  the  proceedings  thereupon  had  shall  be  the  same,  and  the  expenses 
thereby  incurred  shall  be  defrayed  in  the  same  manner  as  in  like  cases  in  other 
counties  in  this  state. 

50.  Sec.  5.  In  all  cases  arising  in  the  county  of  Ocean  under  the  third  section 
of  the  aforesaid  act  entitled,  "An  act  respecting  bridges,"  the  chosen  freeholder 
of  the  township  within  which  any  bridge  or  proposed  bridge  shall  be  located, 
and  the  chosen  freeholder  of  one  of  the  adjoining  townships,  or,  in  case  of  a 
vacancy,  the  chosen  freeholders  of  two  adjoining  townships  nearest  such  bridge, 
are  hereby  authorized  and  required  to  exercise  all  the  powers  and  perform  all 
the  duties,  by  the  said  third  section  of  the  act  aforesaid  conferred  and  enjoined, 
respecting  the  erection,  repairing,  or  rebuilding  of  any  such  bridge;  and  the 
expenses  thereby  incurred  shall  be  defrayed  in  the  same  manner  as  in  like  cases 
in  other  counties  in  this  state. 

51.  Sec  6.  In  all  cases  arising  in  the  county  of  Ocean  under  the  act  entitled, 
"An  act  to  enable  the  owners  of  swamp  or  meadow  ground  to  drain  the  same, 
and  to  repeal  a  law  heretofore  made  for  that  purpose,"  passed  November  twenty- 
fourth,  seventeen  hundred  and  ninety-two,  and  the  supplements  thereto,  the  chosen 
freeholder  of  the  township  in  which  the  land  doth  lie,  and  the  chosen  freeholder 
of  an  adjoining  township  nearest  such  land,  or  in  case  such  land  lies  in  two 
townships,  then  the  chosen  freeholders  of  such  townships,  in  conjunction  with 
such  surveyors  of  the  highways  as  are  or  may  be  authorized  by  law  to  act  in  the 
premises,  shall  exercise  the  same  powers  and  perform  the  same  duties,  in  refer- 
ence to  the  draining  of  any  swamp  or  meadow  ground,  as  is  or  may  be  conferred 
and  enjoined  by  the  said  acts,  or  any  future  act  of  the  senate  and  general  assem- 
bly, upon  the  surveyors  of  the  highways  and  chosen  freeholders  of  the  respective 
townships  in  other  counties  in  this  state :  Provided,  that  in  case  any  or  either 
of  the  freeholders  aforesaid  should  be  interested,  either  for  or  against  the  water- 
course applied  for,  application  shall  be  made  to  any  other  freeholder  of  the  same 
county,  chosen  as  aforesaid,  being  disinterested  and  living  nearest  to  the  premises, 
who  is  and  are  hereby  directed  and  required,  upon  such  notice  as  is  provided  by 
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law  in  like  cases,  to  attend  in  the  room  or  stead  of  him  or  them  so  interested, 
and  to  do  and  perform  the  same  duties  as  if  he  or  they  resided  in  the  township 
where  the  ditch  or  drain  or  clearing  of  a  creek  or  watercourse  shall  be  applied 
for. 

An  Act  to  authorize  the  inhabitants  of  the  township  of  Orange,  in  the  county  of  Essex,  and 
of  the  township  of  Bridgewater,  in  the  county  of  Somerset,  and  of  the  township  of  Shrews- 
bury, in  the  county  of  Monmouth,  and  of  the  township  of  Monroe,  in  the  county  of  Mid- 
dlesex, and  of  the  township  of  Springfield,  in  the  county  of  Essex,  and  of  the  township  of 
Clinton,  in  the  county  of  Essex,  and  of  the  township  of  Hamilton,  in  the  county  of  Mer- 
cer, to  vote  by  ballot  at  their  town  meetings.     Approved  March  28,  1845.     (Pam.  182.) 

52.  Sec.  1.  The  inhabitants  of  the  township  of  Orange,  in  the  county  of 
Essex,  and  of  the  township  of  Bridgewater,  in  the  county  of  Somerset,  and  of 
the  township  of  Shrewsbury,  in  the  county  of  Monmouth,  and  of  the  township 
of  Monroe,  in  the  county  of  Middlesex,  and  of  the  township  of  Springfield,  in 
the  county  of  Essex,  and  of  the  township  of  Clinton,  in  the  county  of  Essex,  and 
of  the  township  of  Hamilton,  in  the  county  of  Mercer,  are  hereby  authorized 
and  required  to  elect  by  ballot,  and  not  otherwise,  at  their  annual  town  meet- 
ings, the  following  officers,  until  otherwise  required  by  law,  whose  qualifications 
shall  be  the  same  as  are  or  may  be  fixed  by  law,  viz.:  a  township  clerk,  a  judge 
of  election,  an  assessor,  a  collector,  two  chosen  freeholders,  two  surveyors  of  the 
highways,  three  commissioners  of  appeal,  one  or  two  overseers  of  the  poor,  a 
town  committee,  consisting  of  five  persons,  a  school  committee,  consisting  of 
three  persons,  as  many  justices  of  the  peace  as  the  township  may  be  constitu- 
tionally entitled  to  elect,  and  an  equal  number  of  constables  ;  and  shall  also, 
upon  the  same  ballot,  vote  for  the  amount  of  money  to  be  raised  for  the  support 
of  the  poor,  for  school  purposes,  for  the  repair  of  roads,  the  amount  of  the  dog 
tax,  and  for  the  place  of  holding  the  next  annual  town  meeting,  and  the  election 
of  state  and  county  officers. 

*849"1  *^'  ^EC'  ^'  ^ie  Ju(^£e  °'*  elation  elected  at  the  last,  or  any  future 
-■  town  meeting,  shall  preside  at  and  conduct  the  election  at  the  next  en- 
suing town  meeting;  and  the  clerk  of  the  township  shall  be  the  clerk  thereof; 
and  the  officers  of  said  election  shall  be  eligible  to  any  office  at  said  election, 
except  that  of  justices  of  the  peace. 

54.  Sec.  3.  The  election  shall  open  and  close  at  the  same  hour  in  the  day, 
and  be  conducted  in  the  same  manner,  and  be  subject  to  the  same  rules,  as  elec- 
tions for  state  and  county  officers  are  or  shall  be ;  and  the  same  duties  shall 
devolve  upon  the  judge  of  election  and  the  clerk,  as  are  to  be  performed  by  the 
board  of  election  and  the  clerk  in  other  elections  ;  they  shall  take  the  same  oath 
or  affirmation,  as  far  as  applicable,  be  invested  with  the  same  powers,  and  be 
liable  to  the  same  penalties,  the  same  qualifications  for  voters  shall  be  required, 
and  the  result  ascertained  in  the  same  manner,  and  stated  according  to  law. 

55.  Sec.  4.  A  plurality  of  votes  shall  be  sufficient  to  elect  any  officer,  or  to 
fix  the  place  of  holding  the  town  meetings,  or  the  state  and  county  elections, 
but  a  majority  of  the  whole  number  shall  be  required  to  determine  an  amount  of 
money  to  be  raised  or  specified ;  and  in  case  there  shall  be  a  neglect  or  failure 
to  elect  any  officer  by  the  town  meeting,  or  to  fix  the  place  of  holding  the  next 
town  meeting  or  state  and  county  election,  or  in  case  of  the  refusal  of  any  person 
elected  to  accept  the  appointment,  or  of  a  vacancy  from  any  other  cause,  or  in 
case  two  or  more  persons  have  an  equal  number  of  votes  for  the  same  office,  or 
in  case  a  majority  shall  not  vote  for  the  same  sum  or  amount,  or  for  any  amount, 
the  town  committee  shall,  at  their  next  meeting  thereafter,  fill  such  vacancy 
(unless  they  shall  deem  a  special  town  meeting  for  that  purpose  advisable),  de- 
termine upon  such  place,  elect  between  those  having  an  equal  number  of  votes, 
and  determine  the  amount  or  sum  to  be  raised  or  specified. 

56.  Sec.  5.  The  clerk  of  the  township  shall  be  the  clerk  of  the  town  commit- 
tee, and  shall  keep  a  book  of  minutes  of  the  proceedings  of  said  committee, 
which  shall  at  all  times  be  open  to  the  inspection  of  the  voters  of  the  township ; 
and  when  the  town  committee  fill  a  vacancy,  or  elect  in  case  of  a  tie  between 
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candidates,  they  shall  immediately  notify  the  person  or  persons  so  appointed  or 
chosen,  and  transmit  a  statement  thereof  to  the  clerk  of  said  county. 

57.  Sec.  6.  The  overseers  of  the  highways  shall  be  elected  by  the  voters  of 
the  several  road  districts,  as  they  may  be  arranged  from  time  to  time  by  the 
town  committee ;  and  for  the  purpose  of  carrying  this  provision  into  effect,  it 
shall  be  the  duty  of  the  town  committee  to  give  public  notice,  as  directed  in  the 
seventh  section  of  this  act,  of  the  time,  which  shall  be  within  five  days  after  the 
town  meeting,  and  of  the  place,  which  shall  be  some  convenient  place  in  each 
district,  when  and  where  the  legal  voters  of  the  township,  residing  in  such  dis- 
trict, shall  assemble  for  the  purpose  of  such  election ;  and  at  which  time  and 
place,  such  legal  voters,  so  assembled,  having  been  called  to  order  by  any  legal 
voter  of  the  district,  shall  proceed,  viva  voce,  by  holding  up  of  hands,  or  by  count, 
to  elect  a  moderator  of  such  meeting,  by  plurality  of  votes ;  and  being  so  organized, 
the  meeting  shall  proceed,  as  in  the  election  of  the  moderator,  to  elect  an  overseer 
of  the  highway  for  the  district,  being  a  resident  in  said  district;  the  moderator  of 
each  district  meeting  shall  immediately  thereafter  notify  the  town  committee,  in 
writing,  of  the  election  of  such  overseer ;  which  committee  shall  thereupon,  in  like 
manner,  inform  the  person  so  chosen  of  his  appointment;  in  case  of  the  failure 
of  any  district  to  elect  an  overseer,  or  of  the  person  so  elected  to  accept  the 
appointment,  the  town  committee  shall  fill  such  vacancy,  as  in  other  cases;  in 
case  the  town  committee  neglect  to  give  the  notice  required  for  the  district  road 
meetings,  the  town  committee  next  elected  shall  call  a  special  district  meeting 
for  the  election  of  such  overseer,  at  a  convenient  time  and  place;  the  overseers 
of  the  highways  shall  account  to,  and  settle  with  the  town  committee,  as  now 
required  to  do  by  law. 

58.  Sec.  7.  The  overseers  of  the  poor  and  the  school  committee  shall,  at  least 
ten  days  before  the  town  meeting,  prepare  and  lay  before  the  town  committee 
their  annual  reports,  now  required  by  law  to  be  made  to  the  town  meeting;  and 
the  town  committee  shall  prepare  their  annual  report,  and,  at  least  five  days 
before  the  *town  meeting,  shall  have  copies  thereof,  and  of  the  reports  r*o <o 
of  the  overseers  of  the  poor,  and  of  the  school  committee,  and  a  notice  L 

of  the  time  and  places  of  holding  the  district  road  meetings,  as  required  by  the 
sixth  section  of  this  act,  to  be  posted  up  in  three  of  the  most  public  places  in  the 
township,  and  an  intelligible  abstract  thereof  to  be  published  in  a  newspaper  cir- 
culating in  said  township;  and  in  addition  thereto,  shall  also  cause  a  notice  of 
the  time  and  place  of  holding  such  district  and  road  meeting  to  be  posted  up 
in  some  conspicuous  place  in  such  district,  at  least  five  days  before  the  time  of 
holding  such  meeting. 

59.  Sec.  8.  The  reports  of  the  town  committee,  the  overseers  of  the  poor, 
and  the  school  committee,  shall  be  filed  and  preserved  by  the  town  committee ; 
in  posting  up  the  list  of  officers  elected,  as  required  by  law,  the  clerk  shall  add 
thereto  the  results  of  the  election  in  other  particulars ;  the  first  elections  under 
this  act  shall  be  held  at  the  place  appointed  at  the  last  town  meeting,  and  all 
special  town  meetings  at  the  place  of  holding  the  last  preceding  annual  town 
meeting ;  the  same  ballot-box  shall  be  used  at  the  town  meetings,  and  provided 
by  the  clerk,  which  is  used  at  the  state  and  county  elections;  the  judge  of  elec- 
tion and  clerk  shall  receive  the  same  compensation  for  attending  any  town  meet- 
ing as  for  attending  a  state  or  county  election ;  and  the  town  committee  shall 
allow  the  clerk  such  compensation  for  the  additional  duties  required  by  this  act, 
as  they  may  deem  reasonable. 

An  Act  to  authorize  the  inhabitants  of  the  townships  of  Bedminster  and  Warren,  in  the  county 
of  Somerset,  and  of  the  townships  of  Randolph,  Chester,  and  Rockaway,  in  the  county  of 
Morris,  and  of  the  township  of  West  Windsor,  in  the  county  of  Mercer,  and  of  the  town- 
ship of  Washington,  in  the  county  of  Bergen,  and  of  the  townships  of  Hope,  Hard  wick, 
and  Knowlton,  in  the  county  of  Warren,  and  of  the  townships  of  Dover  and  Millstone,  in 
the  county  of  Monmouth,  to  vote  by  ballot  at  their  town  meetings.  Approved  March  14, 
184G.    (Pam.  62  )     [As  to  Chester,  Hope,  and  Knowlton,  repealed  in  1850]     (I'am.  2S2  ) 

60.  Sec.  I.  The  inhabitants  of  the  townships  of  Bedminster  and  Warren,  in 
the  county  of  Somerset,  and  of  the  townships  of  Randolph,  Chester,  and  Rock- 
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away,  in  the  county  of  Morris,  and  of  the  township  of  West  Windsor,  in  the 
county  of  Mercer,  and  of  the  township  of  Washington,  in  the  county  of  Bergen, 
and  of  the  townships  of  Hope,  Hardwick,  and  Knowlton,  in  the  county  of 
Warren,  and  of  the  townships  of  Dover  and  Millstone,  in  the  county  of  Mon- 
mouth, are  hereby  authorized  and  required  to  elect  by  ballot,  and  not  otherwise, 
at  their  annual  town  meetings,  the  following  officers,  until  otherwise  required  by 
law,  whose  qualifications  shall  be  the  same  as  are  or  may  be  fixed  by  law,  that 
is,  a  township  clerk,  a  judge  of  election,  an  assessor,  a  collector,  two  chosen 
freeholders,  two  surveyors  of  the  highways,  three  commissioners  of  appeal,  one 
or  two  overseers  of  the  poor,  as  many  overseers  of  the  highways  as  there  are 
road  districts,  a  town  committee  consisting  of  five  persons,  a  school  committee 
consisting  of  three  persons,  as  many  justices  of  the  peace  as  the  township  may 
be  constitutionally  entitled  to  elect,  and  an  equal  number  of  constables;  and 
shall  also,  upon  the  same  ballot,  vote  for  the  amount  of  money  to  be  raised  for 
the  support  of  the  poor,  for  school  purposes,  for  the  repair  of  roads,  the  amount 
of  the  dog  tax,  and  for  the  place  of  holding  the  next  annual  town  meeting  and 
the  election  of  state  and  county  officers. 

61.  Sec.  2.  The  judge  of  election  elected  at  the  last  or  any  future  town 
meeting  shall  preside  at  and  conduct  the  election  at  the  next  annual  town  meet- 
ing, and  the  clerk  of  the  township  shall  be  the  clerk  thereof;  and  the  officers  of 
said  election  shall  be  eligible  to  any  office  at  said  election,  except  that  of  justice 
of  the  peace. 

62.  Sec.  3.  The  elections  shall  open  at  eight  o'clock  in  the  morning,  and  close 
at  four  o'clock  in  the  afternoon  of  the  same  day,  and  be  conducted  in  the  same 
manner,  and  be  subject  to  the  same  rules,  as  elections  for  state  and  county  officers 
are  or  shall  be  ;  and  the  same  duties  shall  devolve  upon  the  judge  of  election  and 
the  clerk  as  are  to  be  performed  by  the  board  of  election  and  the  clerk  in  other 
elections;  they  shall  take  the  same  oath  or  affirmation,  as  far  as  applicable,  be 
invested  with  the  same  powers,  and  be  liable  to  the  same  penalties,  the  same 
qualifications  for  voters  shall  be  required,  and  the  result  ascertained  in  the  same 
manner,  and  stated  according  to  law. 

63.  Sec.  4.  A  plurality  of  votes  shall  be  sufficient  to  elect  any  officer,  or  to  fix 
*«ii"l  *l'ie  P^ace  °f  holding  the  town  meetings  or  the  state  and  county  elections, 

-*  but  a  majority  of  the  whole  number  shall  be  required  to  determine  an 
amount  of  money  to  be  raised  or  specified;  and  in  case  there  shall  be  a  neglect 
or  failure  to  elect  any  officer  by  the  town  meeting,  or  to  fix  the  place  of  holding 
the  next  town  meeting  or  state  and  county  election,  or  in  case  of  the  refusal  of 
any  person  elected  to  accept  the  appointment,  or  a  vacancy  from  any  other 
cause,  or  in  case  two  or  more  persons  have  an  equal  number  of  votes  for  the 
same  office,  or  in  case  a  majority  shall  not  vote  for  the  same  sum  or  amount,  or 
for  any  amount,  the  town  committee  shall,  at  their  next  meeting  thereafter,  fill 
such  vacancy,  unless  they  shall  deem  a  special  town  meeting  for  that  purpose 
advisable,  determine  upon  such  place,  elect  between  those  having  au  equal  num- 
ber of  votes,  and  determine  the  amount  or  sum  to  be  raised  or  specified. 

64.  Sec.  5.  The  clerk  of  the  township  shall  be  the  clerk  of  the  town  com- 
mittee, and  shall  keep  a  book  of  minutes  of  the  proceedings  of  said  committee, 
which  shall  at  all  times  be  open  to  the  inspection  of  the  voters  of  the  township; 
and  when  the  town  committee  shall  fill  a  vacancy,  or  elect,  in  case  of  a  tie 
between  candidates,  they  shall  immediately  notify  the  person  or  persons  so 
appointed  or  chosen,  and  transmit  a  statement  thereof  to  the  clerk  of  said 
county. 

65.  Sec.  6.  The  overseers  of  the  poor  and  school  committee  shall,  at  least  ten 
days  before  the  towu  meeting,  prepare  and  lay  before  the  town  committee  their 
annual  reports,  now  required  by  law  to  be  made  to  the  town  meeting;  and  the 
town  committee  shall  prepare  their  annual  report,  and,  at  least  five  days  before 
the  town  meeting,  shall  have  copies  thereof,  and  of  the  reports  of  the  overseers 
of  the  poor  and  of  the  school  committee,  posted  up  in  three  of  the  most  public 
places  in  the  township,  and  an  intelligible  abstract  thereof  to  be  published  in  a 
newspaper  circulating  in  said  township. 
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66.  Sec.  7.  The  reports  of  the  town  committee,  the  overseers  of  the  poor, 
ami  the  school  committee,  shall  be  filed  and  preserved  by  the  town  committee: 
in  posting  up  the  list  of  officers  elected,  as  required  by  law,  the  clerk  shall  add 
thereto  the  results  of  the  election  in  other  particulars;  the  first  elections  under 
this  act  shall  be  held  at  the  place  appointed  at  the  last  town  meeting,  and  all 
special  town  meetings  at  the  place  of  holding  the  last  preceding  annual  town 
meeting;  the  same  ballot-box  shall  be  used  at  the  town  meetings,  and  provided 
by  the  clerk,  which  is  used  at  the  state  and  county  elections;  the  judge  of  elec- 
tion and  clerk  shall  receive  the  same  compensation  for  attending  any  town  meet- 
ing as  for  attending  a  state  or  county  election,  and  the  town  committee  shall 
allow  the  clerk  such  compensation,  for  the  additional  duties  required  by  this  act, 
as  they  may  deem  reasonable. 

67.  Sec  8.  The  provisions  of  this  act  shall  extend  to  the  townships  named  in 
the  first  section  thereof. 

68.  In  1847  (Para.  147),  the  inhabitants  of  the  townships  of  Jefferson  in  the 
county  of  Morris,  and  Mansfield  in  the  county  of  Warren,  were  authorized  to 
vote  at  their  town  meetings  by  ballot. 

69.  In  1S4S  (Pam.  16),  a  supplement  authorizes  the  inhabitants  of  the  town- 
ship of  Washington,  in  the  county  of  Bergen,  to  elect  all  the  other  officers  by 
ballot,  in  addition  to  those  authorized  by  the  act  of  1846. 

70.  In  1848  (Pam.  18),  the  inhabitants  of  the  townships  of  Plainfield  in  the 
county  of  Essex,  and  of  Vernon  in  the  county  of  Sussex,  and  of  Independence 
in  the  county  of  Warren,  were  authorized  to  vote  by  ballot  at  their  town 
meetings. 

71.  In  1848  (Pam.  79),  so  much  of  the  above  act  of  1846  as  requires  the  in- 
habitants of  Bedminster,  in  the  county  of  Somerset,  and  West  Windsor  in  the 
county  of  Mercer,  to  vote  for  overseers  of  highways  on  the  same  ballot  with  other 
township  officers,  was  repealed ;  and  said  townships  were  authorized  to  elect  their 
overseers  of  the  highways  in  the  several  road  districts. 

*72.  In  1848  (Pam.  113),  the  inhabitants  of  Xew  Hanover,  in  the  r^si' 
county  of  Burlington,  were  authorized  to  vote  by  ballot  at  their  annual  •- 
town  meetings. 

73.  In  1848  (Pam.  183),  the  act  of  1848,  (Pam.  18,)  was  extended  to  the 
township  of  Wantago,  in  the  county  of  Sussex,  except  so  much  as  relates  to  the 
election  of  overseers  of  the  highways. 

74.  In  1849  (Pam.  243),  the  inhabitants  of  Mansfield  and  Washington,  in 
the  county  of  Burlington,  were  authorized  to  vote  by  ballot  at  their  town 
meetings. 

75.  In  1849  (Pam.  260),  the  act  of  1848,  (Pam.  18,)  was  extended  to  Le- 
banon, in  the  county  of  Hunterdon,  and  Pahaquarry  in  the  county  of  Warren 
(and  Walpack,  as  to  which  repealed  in  1851),  except  so  much  as  relates  to  the 
election  of  overseers  of  the  highways. 

76.  In  1850  (Pam.  9),  so  much  of  the  act  of  1848,  (Pam.  18,  above,)  as 
relates  to  the  election  of  overseers  of  the  highways  in  the  township  of  Inde- 
pendence, was  repealed. 

77.  In  1850  (Pam.  277),  the  inhabitants  of  the  township  of  Hopewell,  in  the 
county  of  Mercer,  were  authorized  to  vote  by  ballot,  at  their  town  meetings. 

78.  In  1850  (Pam.  306),  so  much  of  the  act  setting  off  Ocean  township  from 
Shrewsbury,  and  of  all  other  acts,  as  authorized  said  township  of  Ocean  to  vote 
by  ballot,  were  repealed. 

79.  In  1850  (Pam.  304),  the  inhabitants  of  the  township  of  Porapton,  in  the 
county  of  Passaic,  the  townships  of  Franklin,  Harrison  and  Woolwich,  in  the 
county  of  Gloucester,  were  authorized  to  vote  by  ballot,  at  their  annual  town 
meetings. 

80.  In  1851  (Para.  186),  the  inhabitants  of  the  township  of  Washington,  in 
the  county  of  Burlington,  were  authorized  to  elect,  at  their  annual  town  meet- 
ings, one  or  more  constables,  and  one  or  more  overseers  of  the  poor. 

81.  In  1853  (Pam.  49),  the  inhabitants  of  the  townships  of  Hope  and  Knowl- 
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ton,  in  the  county  of  Warren,  and  of  New  Barbadoes  in  the  county  of  Bergen, 
were  authorized  to  vote  by  ballot  at  their  town  meetings. 

82  In  1853  (Pain.  470),  the  inhabitants  of  Harrison,  in  the  county  of  Hud- 
son, and  Mendliara,  in  the  county  of  Morris,  the  same. 

83.  In  1854  (Pam.  135),  the  town  meetings,  in  the  townships  of  Sandyston 
and  Montague,  in  the  county  of  Sussex,  were  required  to  be  held  on  the  second 
Monday  of  April  annually. 

84.  In  1854  (Pam.  426),  town  meetings  in  the  township  of  North  Bergen, 
in  the  county  of  Hudson,  to  be  held  on  the  second  Wednesday  in  April 
annually. 

85.  In  1854  (Pam.  348),  the  inhabitants  of  the  township  of  Lodi,  in  the 
county  of  Bergen,  were  authorized  to  vote  at  their  town  meetings  by  ballot. 

86.  In  1855  (Para  179),  the  inhabitants  of  the  townships  of  Millville,  Mau- 
rice River  and  Deerfield,  in  the  county  of  Cumberland,  were  authorized  to  vote 
at  their  aunual  town  meetings  by  ballot. 

87.  In  1855  (Pam.  251),  the  town  meetings  in  the  township  of  Hamilton 
were  required  to  be  held  on  the  second  Tuesday  of  March,  annually. 

88.  In  1855  (Pam.  413),  the  inhabitants  of  the  township  of  Bernards,  in  the 
county  of  Somerset,  were  authorized  to  vote  by  ballot  at  their  annual  town 
meetings. 

89.  In  1843  (Pam.  93),  the  inhabitants  of  the  township  of  Morris,  in  the 
county  of  Morris,  were  authorized  to  vote  by  ballot  at  their  town  meetings  ; 
and  in  1855  (Pam.  421),  a  supplement  prescribed  that  elections  of  justices  for 
said  township  shall  be  conducted  by  the  same  officers  and  closed  at  the  same 
time  as  elections  for  the  other  township  officers. 

90.  In  1855  (Pam.  581),  the  inhabitants  of  the  townships  of  Alexandria, 
Kingwood  and  Franklin,  in  the  county  of  Hunterdon,  Upper  Freehold,  in  the 
county  of  Monmouth,  East  Windsor,  in  the  county  of  Mercer,  Mantua,  Wool- 
wich, and  Greenwich,  in  the  county  of  Gloucester,  West  Milford,  in  the  county 
of  Passaic,  [Greenfield,  in  the  county  of  Cumberland,]  and  Oxford,  in  the 
county  of  Warren,  were  authorized  to  vote  at  town  meetings  by  ballot. 

91.  In  1846  (Pam.  128),  the  inhabitants  of  the  township  of  Plumsted,  in  the 
county  of  Monmouth,  were  authorized  to  vote  by  ballot  at  their  annual  town 
meetings. 

*sa.Pl       *^'  ^n  1845  (Para.  264),  the  inhabitants  of  the  township  of  Rah- 
-•  way,  in  the  county  of  Essex,  were  authorized  to  vote  by  ballot  at  their 
annual  town  meetings. 

93.  In  1840  (Pam.  110),  and  1843  (Pam.  24),  the  inhabitants  of  the  town- 
ship of  Belleville,  in  the  county  of  Essex,  were  authorized  to  vote  by  ballot. 

94.  In  1843  (Pam.  96),  the  inhabitants  of  the  township  of  Dennis,  in  the 
county  of  Cape  May,  were  authorized  to  vote  by  ballot.  Same  year  (Pam. 
114),  Union,  in  the  county  of  Essex,  and  Tewksbury,  in  the  county  of  Hun- 
terdon. 

95.  In  1841  (Pam.  44),  townships  of  Westfield,  New  Providence  and  Rail- 
way, in  the  county  of  Essex,  the  same  ;  and  (Pam.  64),  South  Brunswick  the 
same.     In  1839  (Pam.  187),  and  1840  (Pam.  87),  Woodbridge,  the  same. 

96.  In  1847  (Pain.  159),  the  term  of  office  of  the  surveyors  of  the  highways 
of  the  county  of  Gloucester  was  extended  to  the  second  Tuesday  of  May, 
yearly,  the  election  of  new  surveyors  to  the  contrary  notwithstanding. 

Special  acts,  regulating  elections  and  other  matters  in  different  townships,  too 
numerous  to  be  inserted,  have  been  passed,  and  will  be  found  in  the  pamphlet 
acts  of  each  session. 

An  Act  to  annex  to  the  county  of  Middlesex  part  of  the  township  of  Franklin,  in  the  county 
of  Somerset.     Approved  February  1, 1850.     (Pam.  5.) 

97.  All  that  part  of  the  township  of  Franklin,  in  the  county  of  Somerset, 
lying  within  the  bounds  of  the  city  of  New  Brunswick,  and  contained  within 
the  limits  following,  viz. :  beginning  in  the  Raritan  river,  in  the  now  boundary 


TOWNSHIPS.  887 

line  of  the  counties  of  Middlesex  and  Somerset,  and  running  westerly  by  said 
line  along  the  old  stage  road  leading  to  Trenton,  until  it  strikes  the  Mile-run 
brook  ;  thence  down  said  brook,  the  several  courses  thereof,  to  Raritan  river, 
thence  down  said  Raritan  river  to  the  place  of  beginning,  shall  be,  and  the  same 
is  hereby  set  off  and  made  a  part  of  the  county  of  Middlesex,  and  shall  be  an- 
nexed to,  and  made  part  of  the  township  of  North  Brunswick,  in  the  county  of 
Middlesex;  and  the  boundary  line  between  the  township  of  North  Brunswick, 
as  by  this  act  constituted,  and  the  adjoining  township  of  Franklin,  in  the  county 
of  Somerset,  shall  be  the  boundary  line  between  the  county  of  Middlesex  and 
the  county  of  Somerset ;  and  the  inhabitants  of  the  said  part  of  said  township 
of  Franklin,  so  annexed,  shall  be  incorporated  together  with  the  inhabitants  of 
the  township  of  North  Brunswick,  as  heretofore  existing,  under  the  corporate 
name  of  "the  inhabitants  of  the  township  of  North  Brunswick,  in  the  county 
of  Middlesex." 

[Sections  2  to  6  executed.] 

An  Act  to  set  off  from  the  township  of  Harrison,  in  the  county  of  Hudson,  a  new  township, 
to  be  called  the  township  of  Union,  and  to  annex  the  same  to  the  county  of  Bergen.  Ap- 
proved February  14,1852.     (Pam.  43.) 

98.  All  that  portion  of  the  township  of  Harrison,  in  the  county  of  Hudson, 
lying  within  the  following  boundaries,  to  wit :  beginning  on  the  Essex  county 
line  in  the  centre  of  the  Bellville  turnpike  road  ;  thence  along  the  centre  of  said 
road  to  the  most  westerly  branch  of  Sawmill  creek  ;  thence  along  the  middle  of 
said  creek  to  the  Hackensack  river ;  thence  up  said  river  and  along  the  line 
of  Bergen  township,  to  the  centre  of  the  New  Barbadoes  Toll  Bridge  Com- 
pany's road  ;  thence  along  the  centre  of  said  road  and  along  the  Lodi  township 
line,  to  the  centre  of  Passaic  river;  thence  down  said  river  to  the  place  of 
beginning,  shall  be,  and  hereby  is  set  off  from  the  township  of  Harrison,  in  the 
county  of  Hudson,  and  made  a  separate  township,  to  be  kuown  by  the  name  of 
the  township  of  Union,  which  is  hereby  annexed  to,  and  shall  hereafter  form  a 
part  of  the  county  of  Bergen. 

[Remaining  sections  executed.] 

An  Act  to  authorize  the  inhabitants  of  the  several  townships  of  this  state  to  vote  by  ballot 
at  their  town  meetings.     Approved  March  22,  1860.     (Pam.  670.) 

99.  Sec.  1.  The  inhabitants  of  the  several  townships  of  this  state,  authorized 
by  law  to  vote  at  town  meetings,  are  hereby  authorized  and  required,  when  a 
majority  of  the  legal  voters  assembled  at  any  annual  town  meeting  shall  decide 
that  the  next  or  subsequent  annual  town  meetings  thereafter  shall  be  held  by 
ballot,  to  so  hold  their  elections,  and  not  otherwise,  which  election  by  ballot 
shall  be  so  held,  until  it  shall  be  determined  in  the  same  manner  that  their  next 
or  subsequent  annual  town  meetings  thereafter  shall  not  be  held  by  ballot ;  and 
when  held  by  ballot,  it  shall  be  lawful  to  elect  at  their  annual  town  meetings  the 
following  officers,  until  otherwise  required  by  law,  whose  qualifications  shall  be 
the  same  as  are  or  may  be  fixed  by  law,  that  is :  a  township  clerk,  a  judge  of 
election,  an  assessor,  a  collector,  one  or  more  chosen  freeholders,  two  surveyors 
of  the  highways,  three  commissioners  of  appeal,  one  or  more  overseers  of  the 
poor,  as  many  overseers  of  the  highway  as  there  are  road  districts,  one  or  more 
poundkeepers,  a  township  committee  consisting  of  three  or  more  persons,  a 
town  superintendent  of  public  schools,  as  many  justices  of  the  peace  as  the 
township  may  be  constitutionally  entitled  to  elect,  one  or  more  constables ;  and 
shall  also,  upon  the  same  ballot,  vote  for  the  amount  of  money  to  be  raised  for 
the  support  of  the  poor,  for  school  purposes,  for  the  repair  of  roads,  the  amount 
of  dog  tax,  and  all  other  money  necessary  for  township  purposes,  and  for  the 
places  of  holding  the  next  annual  town  meetings,  and  the  election  of  state  and 
county  officers. 

100.  Sec.  2.  The  judges  of  election  elected  at  the  last,  or  any  future  town 
meeting,  shall  preside  at  and  conduct  the  election  at  the  next  ensuing  annual 
town  meeting,  and  the  clerk  of  the  said  township  shall  be  the  clerk  thereof. 
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101.  Sec  3.  The  judge  of  election  elected  at  the  last  or  any  future  town 
meeting,  shall  preside  at  and  conduct  the  election  at  the  next  ensuing  annual 
town  meeting,  and  the  clerk  of  the  said  township  shall  be  the  clerk  thereof. 

102.  Sec.  4.  The  election  shall  open  at  nine  o'clock  in  the  morning  and  close 
at  three  o'clock  in  the  afternoon  of  said  day,  except  when  justices  of  the  peace 
are  elected,  when  the  poll  shall  open  and  close  at  the  same  hours  as  at  state 
elections,  and  be  conducted  in  the  same  manner,  and  be  subject  to  the  same 
rules  as  elections  for  state  and  county  officers  are  or  shall  be,  and  the  same  du- 
ties shall  devolve  upon  the  judge  of  election  and  the  cleric  as  are  to  be  performed 
by  the  board  of  election  and  the  clerk  in  other  elections;  they  shall  take  the 
same  oath  or  affirmation  as  far  as  applicable,  be  invested  with  the  same  powers 
and  be  liable  to  the  same  penalties,  the  same  qualification  for  voters  shall  be 
required,  and  the  result  ascertained  iu  the  same  manner,  and  stated  according  to 
law. 

103.  Sec.  5.  A  plurality  of  votes  shall  be  sufficient  to  elect  any  officer,  or  to 
fix  the  place  of  holding  the  town  meetings  of  the  state  and  county  elections, 
but  a  majority  of  all  the  votes  cast  shall  be  required  to  determine  an  amount  of 
money  to  be  raised  or  specified ;  and  in  case  there  shall  be  a  neglect  or  failure 
to  elect  any  officer  by  the  town  meeting,  or  to  fix  the  place  of  holding  the  next 
town  meeting,  or  state  and  county  elections,  or  in  case  of  the  refusal  of  any 
person  elected  to  accept  of  the  appointment,  or  if  a  vacancy  occurs  from  any 
other  cause,  or  in  case  two  or  more  have  an  equal  number  of  votes,  for  the  same 
office,  the  town  committee  shall,  at  their  next  meeting  thereafter,  fill  such 
vacancy,  determine  upon  such  place,  elect  between  those  having  an  equal  number 
of  votes,  and  determine  the  amount  or  sura  to  be  raised  or  specified,  unless  they 
shall  deem  a  special  town  meeting  for  these  purposes  advisable,  and  in  that  case 
shall  have  power  to  call  such  special  town  meeting  as  now  provided  by  law. 

104.  Sec.  6.  When  the  township  committee  shall  fill  a  vacancy,  or  elect  in 
case  of  a  tie  between  candidates,  they  shall  immediately  notify  the  clerk  of  the 
township,  who  shall  enter  the  same  on  the  township  book  containing  the  minutes 
of  the  proceedings  of  the  town  meetings,  and  shall  also  notify  the  person  or 
persons  appointed  or  chosen,  and  shall  transmit  a  statement  thereof  to  the  clerk 
of  the  county. 

105.  Sec.  1.  The  reports  of  the  township  committee,  the  overseers  of  the 
poor  and  town  superintendent  of  public  schools,  shall  be  presented  to  the  town- 
ship committee  and  filed  and  preserved  by  the  town  clerk ;  in  posting  up  the 
list  of  officers  elected,  as  required  by  law,  the  clerk  shall  add  thereto  the  result 
of  the  election  in  other  particulars ;  the  first  election  under  this  act  shall  be 
held  at  the  place  appointed  at  the  last  town  meeting,  and  all  special  town  meet- 
ings at  the  place  of  holding  the  last  preceding  annual  town  meeting;  the  same 
ballot-box  shall  be  used  at  the  town  meeting,  and  provided  by  the  clerk,  which 
is  used  at  the  state  and  county  elections ;  the  judges  of  election  and  clerk  shall 
receive  the  same  compensation  for  attending  any  town  meeting  as  for  attending 
a  state  or  county  election,  and  the  township  committee  may  allow  the  clerk  such 
compensation  for  the  additional  duties  required  by  this  act,  as  they  may  deem 
reasonable. 

106.  Sec.  8.  Nothing  in  this  act  contained  shall  be  so  construed  as  applying 
to,  nor  shall  the  provisions  of  this  act  apply  to  any  township  in  this  state  in 
which  the  right  to  vote  by  ballot  is  now  allowed  by  law  :  Provided,  that  this 
act  shall  be  in  force  and  apply  only  to  the  counties  of  Camden,  Salem,  Cum- 
berland, Sussex  and  Warren. 

Repealed  as  to  Camden  1861,  (Pam.  182.) 


NOTE. 

The  boundaries  of  several  of  the  ancient  townships  in  the  state  are  not  to  be  found  in  any 
statute.  Provision  was  made,  at  a  very  early  day,  by  the  proprietors  (see  Learning  and 
Spicer,  382),  for  the  appointment  of  commissioners  to  "set  out  fit  places  for  towns,  and  to 
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limit  tin-  boundaries  thereof,"  in  West  Jersey.  In  1G92,  an  act  was  passed  (sec  Learning  and 
Spicer,  820)  for  dividing  each  county  in  Scut  Jersey  into  '•townships,  tribes,  or  divisions," 
by  certain  hounds  and  limits,  the  returns  to  be  recorded  in  the  public  records  of  the  pro- 
vince. On  the  28th  November,  17t)u  (see  Allinson,  227),  an  net  was  passed  for  "running 
and  marking  *thc  lines  between  the  several  counties  and  townships  of  the  colony,"  r#o,- 
wliiili  authorized  the  boards  of  justices  and  freeholders  to  appoint  persons  to  run  L 
t nwnshi j>  lines,  record  the  same  in  the  clerk's  offices  of  their  respective  counties,  and  file 
the  surveys  in  the  secretary's  office  of  the  division  to  which  the  respective  counties  belonged. 
This  act  was  repealed,  and  supplied  by  "An  act  making  provision  for  ascertaining  the  boun- 
daries of  counties  and  townships,"  passed  March  5,  1798.  (See  Counties.)  By  virtue  of  these 
provisions,  many  of  the  townships  were  first  run  out,  and  their  boundaries  are  only  to  be 
found  in  the  records  of  the  offices  where  they  were  directed  to  be  recorded.  The  bounda- 
ries of  some  townships  have  been  established  by  an  ordinance  of  the  governor  and  council, 
recorded  at  Trenton.  For  the  boundaries  of  townships  established  or  altered  by  statute, 
see  the  pamphlet  acts. 
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Carriages  and  sleighs  to  keep  to  the  right,     1  Stages,  Regulations  respecting,  8-10 

Drivers  of  stages,  &c,  penalty  for  driving  Steamboats,  how  to  land,  &c,  passengers,     2 

against  another  stage  or  carriage,      8  engine  to  be  stopped,  3 

to  fasten  their  horses,  when  they  stop,  penalty  for  running  against  another,  4 

under  penalty  of  twenty  dollars,         9 for  hindering  another  boat,  5 

sober  and  careful  ones  only  to  be  not  to  approach  nearer  than  ten 

employed,  10  yards,  6 

liable  to  the  owners  for  violating  act,   11  lights  to  be  shown  at  night,  7 

Owners,  liable  to  passengers,  4,  5,  7,  8-10,  12  the  act  to  be  posted  up  in  cabin,         12 

Penalties,  may  be  sued  for  by  warrant,       13 

[See  Bridges.     Navigation.     Passengers.     Eoads.     Vice  and  Immorality.'] 

An  Act  regulating  travelling  on  public  and  turnpike  roads  in  this  state.     Passed  the  18th 
of  February,  1813.     (R.  S.  534.) 

Whereas  the  provisions  in  some  of  the  acts  incorporating  turnpike  companies, 
with  regard  to  carriages  meeting  and  overtaking  each  other,  are  variously  ex- 
pressed and  differently  understood,  and  in  some  acts  of  incorporation  entirely 
omitted,  in  consequence  whereof  great  inconvenience  has  arisen  to  the  good 
people  of  this  state  and  others  travelling  the  said  turnpike  roads,  and  whereas 
it  is  of  importance  that  a  like  regulation  should  be  adopted  whereby  travelling 
on  all  public  roads  of  this  state  may  not  be  interrupted  :  therefore — 

1.  All  drivers  of  carriages,  sleighs  or  sleds,  whether  of  burthen  or  of  pleasure, 
using  any  of  the  turnpike  or  public  roads  in  this  state,  when  met  by  another 
carriage,  sleigh  or  sled,  shall  keep  to  the  right,  and  when  overtaken  by  a  car- 
riage, sleigh  or  sled,  they  shall  likewise  keep  to  the  right,  so  as  in  both  cases 
to  permit  such  carriage,  sleigh  or  sled,  either  met  or  overtaken,  to  pass  free  and 
uninterrupted,  and  if  any  person  shall  offend  against  this  provision,  such  person 
shall  forfeit  and  pay  the  sum  of  two  dollars,  to  any  person  who  shall  be  ob- 
structed or  hindered  in  his  or  her  passage  and  will  sue  for  the  same,  and  shall 
be  subject  to  an  action  of  damages  for  every  such  offence,  to  be  recovered  with 
costs  of  suit. 

An  Act  for  the  safety  of  travellers.     Passed  the  28th  of  February,  1828.     (R.  S.  602.) 

2.  Sec.  1.  In  all  cases,  when  any  passenger  or  passengers  is  or  are  about  to 
be  landed  from  any  steamboat  navigating  the  waters  within  the  jurisdiction  of 
this  state,  and  such  steamboat  is  near  the  shore,  so  that  the  passenger  or  pas- 
sengers can  be  landed  immediately  from  the  steamboat  upon  the  shore,  or  upon 
another  boat  or  vessel  lying  between  the  steamboat  and  the  shore  ;  and  when 
any  passenger  or  passengers  is  or  are  about  to  be  taken  on  board  of  any  steam- 
boat, so  navigating,  as  aforesaid,  immediately  from  the  shore,  or  from  any  boat 
or  vessel  lying  between  such  steamboat  and  the  shore,  such  steamboat  shall  be 
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stopped,  and  shall  remain  stopped,  for  the  space  of  at  least  one  minute,  and  as 
long  as  shall  be  necessary  for  the  safety  of  the  passengers  landing  from,  or  going 
on  board  of  said  steamboats;  and  if  any  captain,  master,  or  commander  of  any 
steamboat,  or  other  person  having  the  charge  or  command  of  any  steamboat, 
shall  cause  or  permit  any  passenger  to  be  landed  from,  or  taken  on  boJrd  the 
same,  contrary  to  the  provisions  of  this  section,  he  shall  forfeit  and  pay  the  sum 
of  two  hundred  aud  fifty  dollars  for  every  such  offence,  to  be  recovered  by  action 
of  debt,  with  costs  of  suit,  in  any  court  having  cognizance  thereof,  by  any  per- 
son suing  for  the  same ;  and  the  owner  or  owners  of  such  steamboat  shall  be 
liable  to  any  person  who  may  be  injured  thereby  for  all  damages  thereby  sus- 
tained, to  be  recovered  in  an  action  of  trespass  on  the  case,  with  costs  of  suit. 

3.  Sec.  2.  No  passenger  shall  be  put,  or  suffered  to  go  from,  on  board  any 
steamboat  navigating  the  waters  within  the  jurisdiction  of  this  state,  into  any 
small  boat  for  the  purpose  of  being  landed,  until  the  engine  of  such  steamboat 
+8K|-|  *shall  be  stopped;  and  the  said  engine  shall  not  be  again  put  in  motion, 

-"  until  the  small  boat  shall  be  at  least  twenty  yards  from  the  nearest  water 
wheel  of  the  steamboat,  or  until  the  small  boat  shall  have  reached  the  place  at 
which  the  passenger  is  to  be  landed,  if  that  be  within  the  said  distance  of  twenty 
yards;  and  the  captain,  master*  or  commander  of  any  steamboat,  or  other  per- 
son having  the  charge  or  command  of  any  steamboat,  for  the  time  being,  who 
shall  offend  against  this  provision,  shall  forfeit  and  pay  the  sum  of  one  hundred 
dollars,  to  be  recovered  by  action  of  debt,  by  any  person  suing  for  the  same ; 
and,  at  his  election,  either  before  any  justice  of  the  peace  having  cognizance 
thereof,  with  triple  costs  of  suit,  or  before  any  court  of  common  pleas  having 
cognizance  thereof,  with  lawful  costs,  any  law  to  the  contrary  in  any  wise  not- 
withstanding. 

4.  Sec.  3.  When  two  steamboats,  navigating  the  waters  within  the  jurisdic- 
tion of  this  state,  are  going  in  the  same  direction,  it  shall  not  be  lawful  fur  either 
of  them  to  be  wilfully  so  navigated  as  to  run  against,  hinder,  or  delay  the  other, 
or  to  run  her  aground  or  ashore,  or  in  any  wise  to  injure  or  impede  her,  or  un- 
necessarily to  approach  her,  to  within  the  distance  of  twenty  yards  ;  and  every 
captain,  master,  or  commander  of  any  steamboat,  or  other  person  having  the 
charge  or  command  of  any  steamboat,  for  the  time  being,  who  shall  offend  against 
this  provision,  shall  forfeit  and  pay  the  sum  of  one  hundred  and  fifty  dollars,  to 
be  recovered  by  action  of  debt,  with  costs  of  suit,  in  any  court  having  cognizance 
thereof,  by  any  person  suing  for  the  same;  and  the  owner  or  owners  of  any 
steamboat  which  shall  be  made  to  violate  any  of  the  provisions  of  this  section, 
shall  be  jointly  and  severally  liable  for  all  damages  and  losses  occasioned  by  such 
offence,  to  be  recovered  in  an  action  at  law,  with  costs. 

5.  Sec.  4.  When  two  steamboats,  navigating  the  waters  within  the  jurisdic- 
tion of  this  state,  are  going  in  the  same  direction,  and  one  of  them  shall  attempt 
to  pass  the  other,  the  captain,  master,  or  commander  of  such  other,  or  the  per- 
son having  the  charge  or  command  thereof  for  the  time  being,  shall  not  cause 
her  to  deviate  from  her  proper  course,  for  the  purpose  of  hindering  or  delaying 
the  steamboat  so  attempting  to  pass,  or  of  preventing  or  attempting  to  prevent 
her  passing ;  and  every  captain,  master,  or  commander  of  any  steamboat,  or 
other  person  having  the  charge  or  command  of  any  steamboat  for  the  time  being, 
who  shall  violate  the  provisions  of  this  section,  shall  be  deemed  guilty  of  a  mis- 
demeanor, and,  on  conviction  thereof,  shall  be  punishable  by  fine  or  imprison- 
ment, or  both,  in  the  discretion  of  the  court  before  which  such  conviction  shall 
be  had,  the  fine  not  to  exceed  two  hundred  dollars,  nor  the  imprisonment  six 
months ;  and  the  said  misdemeanor  is  hereby  made  indictable  and  punishable  in 
the  county  adjoining  the  waters  upon  which  such  offence  shall  be  committed  ; 
and  the  owner  or  owners  of  any  steamboat  so  deviating,  as  aforesaid,  shall  be 
jointly  and  severally  liable  for  all  damages  and  losses  occasioned  by  such  offence, 
to  be  recovered  in  an  action  of  trespass  on  the  case,  with  costs  of  suit :  Pro- 
vided, that  nothing  herein  contained  shall  be  construed  to  take  away  any  action 
or  suit,  to  which  such  owner  or  owners  may  or  shall  become  liable  at  common 
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law:  And  provided,  that  nothing  in  this  section  contained  shall  be  construed  to 
extend  to  any  case,  where  the  person  having  charge  of  any  small  boat,  not  be- 
longing to  such  steamboat,  under  the  control  of  the  captain  or  master  thereof, 
shall  wilfully  or  unnecessarily  stop  such  small  boat,  within  the  said  distance  of 
twenty  yards. 

6.  Sec.  5.  "When  two  steamboats,  navigating  the  waters  within  the  jurisdic- 
tion of  this  state,  are  going  in  opposite  directions,  and  meeting  each  other,  it 
shall  not  be  lawful  for  either  of  them  to  be  so  navigated  as  unnecessarily  to 
approach  the  other,  to  within  the  distance  of  ten  yards;  and  every  captain, 
master,  or  commander  of  any  steamboat,  or  other  person  having  the  charge  or 
command  of  any  steamboat,  for  the  time  being,  who  shall  offend  against  this 
provision,  shall  forfeit  and  pay  the  sum  of  fifty  dollars,  to  be  recovered  by  action 
of  debt,  with  costs  of  suit,  in  any  court  having  cognizance  thereof,  by  any  person 
suing  for  the  same. 

7.  Sec.  6.  Whenever  any  steamboat  shall  be  navigating  any  of  the  waters 
withiu  the  jurisdiction  of  this  state,  in  the  night  time,  she  shall  show  two  good 
and  sufficient  lights,  one  whereof  shall  be  exposed  near  her  bows,  the  other  near 


her  *stern,  and  the  last  shall  be  at  least  twenty  feet  above  her  deck ;  and 
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in  case  any  steamboat  shall  navigate  any  of  the  waters  within  the  juris- 
diction of  this  state,  without  carrying  and  having  exposed  such  lights  as  afore- 
said, the  captain,  master,  commander,  or  person  having  charge  of  such  steam- 
boat at  the  time,  shall  forfeit  and  pay  two  hundred  dollars,  to  be  recovered  by 
action  of  debt,  with  costs  of  suit,  in  any  court  having  cognizance  thereof,  by  any 
person  suing  for  the  same ;  and  the  owner  or  owners  of  any  steamboat  which 
shall  be  made  to  violate  any  of  the  provisions  of  this  section,  shall  be  jointly  and 
severally  liable  for  all  damages  and  losses  occasioned  by  such  offence,  to  be 
recovered  in  an  action  at  law,  with  costs. 

8.  Sec.  7.  No  person  hereafter  driving  any  stage  coach,  wagon,  sleigh,  or 
other  carriage  upon  any  turnpike  road  or  public  highway  within  this  state,  shall 
wilfully  so  drive  the  same  as  to  run  against,  delay  or  hinder  any  other  stage 
coach,  wagon,  sleigh,  or  carriage,  or  shall  run  his  horses,  to  pass  or  prevent 
being  passed,  by  any  other  stage  coach,  wagon,  sleigh,  or  other  carriage,  or  on 
any  other  occasion,  or  for  any  other  purpose ;  and  every  person  offending  against 
the  provision  of  this  section  shall,  for  every  such  offence,  forfeit  and  pay  the  sum 
of  thirty  dollars,  to  be  recovered,  with  costs  of  suit,  in  an  action  of  debt,  before 
any  justice  of  the  peace  having  cognizance  thereof,  by  any  person  who  shall  first 
sue  for  the  same  to  effect;  and  the  owner  or  owners  of  any  such  stage  coach, 
wagon,  sleigh,  or  carriage  used  for  carrying  passengers  for  hire,  whether  with 
or  without  passengers,  the  driver  of  which  shall  offend  against  this  section,  are 
hereby  made  jointly  and  severally  liable  for  the  said  penalty. 

9.  Sec.  8.  It  shall  not  be  lawful  for  the  driver  of  any  stage  coach,  wagon, 
sleigh  or  carriage,  used  for  carrying  passengers  for  hire  or  reward,  to  leave  the 
horses  attached  thereto,  without  first  making  them  fast  with  a  sufficient  rope, 
chain,  or  halter,  or  placing  the  lines  in  the  hands  of  some  other  person  to  hold, 
till  he,  the  said  driver,  shall  return  and  take  charge  of  said  horses ;  and  if  any 
such  driver  shall  offend  against  this  section,  he  shall  be  liable  to  a  penalty  of 
twenty  dollars,  to  be  recovered  in  an  action  of  debt,  with  costs  of  suit,  before 
any  justice  of  the  peace  having  cognizance  thereof,  by  any  person  who  shall  first 
sue  for  the  same  to  effect;  and  the  owner  or  owners  of  any  such  stage  coach, 
wagon,  sleigh,  or  carriage,  the  driver  of  which  shall  offend  against  this  section, 
shall  be  jointly  and  severally  liable  for  all  damages  and  losses  occasioned  by  such 
offence. 

10.  Sec.  9.  It  shall  be,  and  hereby  is  declared  to  be  the  duty  of  the  owner  or 
owners  of  every  stage  coach,  wagon,  or  other  carriage,  used  for  conveying  pas- 
sengers for  hire  or  reward,  to  employ  none  but  prudent,  careful  and  sober  dri- 
vers of  every  such  stage  coach,  wagon,  or  other  carriage ;  and  in  case  any  such 
stage  coach,  wagon,  or  other  carriage,  in  which  any  passenger  or  passengers 
shall  be  travelling,  shall  be  overset  in  consequence  or  by  reason  of  the  intoxica- 
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tion  or  misconduct  of  the  driver  thereof,  the  driver  so  offending  shall  be  deemed 
guilty  of  a  misdemeanor,  and  on  conviction  thereof,  shall  be  punished  by  fine  or 
imprisonment  or  both,  at  the  discretion  of  the  court  before  whom  such  conviction 
shall  be  had,  the  fine  not  to  exceed  one  hundred  dollars,  nor  the  imprisonment 
twelve  months,  and  the  owner  or  owners  of  any  stage  coach,  wagon,  or  other 
carriage,  which  shall  be  overset,  as  aforesaid,  shall  be  jointly  and  severally  liable 
to  each  and  every  passenger  who  shall  be  personally  injured  thereby,  for  all  dam- 
ages thereby  sustained. 

11.  Sec.  10.  In  all  cases  when  the  owner  or  owners  of  any  such  stage  coach, 
wagon,  sleigh,  or  other  carriage,  shall  pay,  or  be  compelled  to  pay,  any  fine  or 
damages  recovered  against  him  or  them  for  any  thing  prohibited  by  this  act, 
occasioned  by  the  act  or  neglect  of  any  driver,  such  owner  or  owners  may  set  off 
the  amount  thereof  against  any  sum,  which  may  be  due  to  such  driver,  from  said 
owner  or  owners. 

12.  Sec.  11.  It  shall  be  the  duty  of  the  owner  or  owners,  captain  or  com- 
mander, of  every  steamboat  navigating  the  waters  within  the  jurisdiction  of  this 
state,  to  keep  a  copy  of  this  act,  posted  up  in  some  conspicuous  place  in  the  cabin 
of  such  boat,  for  the  inspection  of  all  passengers  on  board  the  same,  under  the 

..  penalty  of  *tvventy-five  dollars  for  every  neglect  herein,  to  be  recovered 
J  against  the  owner  or  owners,  captain  or  commander,  of  such  steamboat, 
by  action  of  debt,  with  costs  of  suit,  in  any  court  having  cognizance  thereof,  by 
any  person  who  shall  first  sue  for  the  same  to  effect ;  and  the  said  owner  or 
owners,  captain  or  commander,  are  hereby  made  jointly  and  severally  liable  for 
the  said  penalty. 

13.  Sec.  12.  Whenever  any  penalty  imposed  by  this  act  is  incurred,  the  suit 
or  action  for  the  recovery  thereof,  may  be  commenced  by  warrant  or  summons, 
in  case  the  same  is  prosecuted  in  a  court  for  the  trial  of  small  causes,  and  by 
capias  ad  respondendum  or  summons,  in  case  the  same  is  prosecuted  in  any  other 
court,  any  law,  usage,  or  custom  to  the  contrary  notwithstanding. 
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[See  Secretary  of  State."] 

An  Act  respecting  the  office  of  treasurer.    Revision — Approved  April  17,  1846.    (R.  S.  813.) 

1.  The  treasurer  of  this  state  shall,  prior  to  entering  upon  the  duties  of  his 
office,  take  and  subscribe  an  oath  of  office,  and  give  bond,  with  sufficient  sureties, 
to  be  approved  of  by  the  legislature,  in  the  sum  of  fifty  thousand  dollars,  payable 
to  the  state  of  New  Jersey,  with  condition  for  the  faithful  performance  of  the 
duties  of  his  office,  and  for  the  fidelity  of  the  person  or  persons  to  be  by  him 
employed ;  which  oath  and  bond  shall  be  deposited  in  the  office  of  the  secretary 
of  state. 
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2.  The  said  oath  of  office  shall  be  in  the  following  words,  to  wit: 

I, appointed  treasurer  of  the  state  of  New  .Jersey,  do  solemnly  pro- 
mise and  swear,  that  I  will,  to  the  utmost  of  my  knowledge  and  ability,  well, 
honestly,  and  faithfully  perform  the  duties  of  the  office  of  treasurer  of  the  said 
state;  and  that  I  will  not,  on  any  pretence  or  occasion,  apply  any  money,  secu- 
rities, or  stock,  which  shall  come  to  my  hands  as  belonging  to  the  said  state,  to 
any  private  use  or  purpose.     So  help  me  God. 

Which  oath  the  president  of  the  Senate  or  any  of  the  justices  of  the  supreme 
court  is  hereby  empowered  and  required  to  administer. 

3.  The  condition  of  the  aforementioned  bond  shall  be  in  the  words,  or  to  the 
effect  following,  that  is  to  say : 

The  condition  of  this  obligation  is  such,  that  if  the  above  bounden 

shall,  from  time  to  time  and  at  all  times,  render  a  just  and  true  account  to  the 
legislature  of  the  state  of  New  Jersey,  when  by  them  thereunto  required,  of  all 
the  moneys,  securities,  stock,  and  other  property  of  the  said  state  which  shall 
come  to  his  hands  or  be  committed  to  his  charge,  and  deliver  the  moneys,  secu- 
rities, stock,  and  other  property  of  the  said  state  in  his  hands,  together  with  all 
documents,  instruments  of  writing,  papers,  and  books  belonging  to  or  for  the  use 
of  the  said  *state,  to  his  successor  in  office,  and  shall  well,  honestly,  and  r^or  j 
faithfully  perform  all  the  duties  of  the  office  of  treasurer  of  the  said  state,  L 
and  shall  answer  for  all  improper  appropriations,  waste,  embezzlements,  or 
destruction  of  the  said  moneys,  securities,  stock,  property,  documents,  instru- 
ments of  writing,  papers,  or  books,  which  shall  be  done  or  committed  by  any 
person  or  persons  to  be  by  him  employed  in  the  said  office,  then  this  obligation 
to  be  void,  otherwise  to  be  and  remain  in  full  force  and  virtue;  which  bond 
shall  be  executed  before  the  president  of  the  Senate  or  one  of  the  justices  of  the 
supreme  court  of  this  state. 

4.  The  legislature,  or  either  branch  thereof,  may,  when  they  suspect  the 
obligors  in  the  said  bond  to  be  insufficient,  require  the  treasurer  to  give  another 
bond,  with  sureties,  to  be  approved  of  as  aforesaid. 

5.  If  the  said  treasurer  die,  resign,  be  displaced,  or  cease  to  hold  his  office, 
then  such  treasurer,  or,  if  he  be  dead,  his  heirs,  executors,  or  administrators, 
shall  fairly  and  regularly  state  the  account,  and  deliver  the  moneys,  securities, 
stock,  property,  instruments  of  writing,  and  books  of  the  state,  in  his  or  their 
possession,  to  the  succeeding  treasurer,  who  shall  make  report  thereon  to  the 
legislature;  and  the  said  report,  if  confirmed  by  the  legislature,  shall  be  a  dis- 
charge of  the  said  bond,  which  in  such  case  shall  be  delivered  to  the  said 
treasurer,  or  his  heirs,  executors,  or  administrators.     (See  17.) 

6.  It  shall  be  the  duty  of  the  said  treasurer  to  receive  and  keep  the  moneys  of 
this  state,  to  disburse  the  same  agreeably  to  law,  and  to  take  receipts  for  all 
moneys  which  he  shall  pay ;  to  keep  accounts  of  the  receipts  and  expenditures 
of  the  public  money,  and  of  all  debts  due  to  or  from  this  state;  to  superintend 
the  collection  of  the  revenue ;  to  direct  prosecutions  for  delinquencies  of  officers 
of  the  revenue,  and  for  debts  that  are  or  shall  be  due  to  this  state;  to  make 
reports  and  give  information  to  either  branch  of  the  legislature,  in  person  or  in 
writing,  as  he  may  be  required,  respecting  all  matters  referred  to  him  by  the 
senate  or  house  of  assembly,  or  which  shall  appertain  to  his  office,  and  generally 
to  perform  all  such  services  relative  to  the  finances  as  he  shall  be  directed  to 
perform. 

7.  It  shall  be  the  duty  of  the  treasurer  to  state  in  books  the  account  of  moneys 
which  he  shall  receive  for  taxes,  impositions,  debts,  fines,  penalties,  forfeited 
estates,  or  on  any  other  account  for  or  in  behalf  of  this  state,  and  which  he  shall 
pay  in  pursuance  of  acts  and  resolutions  of  the  legislature,  in  such  a  manner  as 
that  the  net  produce  of  the  whole  revenue,  as  well  as  of  every  branch  thereof,  and 
the  amount  of  disbursements  in  payment  of  the  several  demands,  may  distinctly 
appear,  and  lay  from  time  to  time  the  same  accounts,  and  all  other  his  proceed- 
ings relative  to  his  office,  before  the  legislature. 

8.  It  shall  be  the  duty  of  the  treasurer  of  the  state  for  the  time  being,  and  he 


894  TREASURER. 

• 

is  hereby  required  to  have  his  accounts  ready  for  examination  and  settlement  on 
the  second  Tuesday  of  January  in  every  year,  and  that  to  this  end  he  be  and  is 
hereby  authorized  to  close  his  accounts  for  the  year  on  the  first  day  of  January 
in  every  year  hereafter. 

9.  In  case  any  treasurer  of  this  state  shall,  during  the  recess  of  the  legislature, 
die,  resign,  or  remove  out  of  the  state,  or  become  disqualified  to  execute  the 
duties  of  his  office,  it  shall  be  the  duty  of  the  governor,  or  person  administering 
the  government,  to  appoint  some  fit  person  to  execute  the  duties  of  treasurer, 
who  shall  continue  in  office  until  the  next  joint  meeting  of  the  legislature  after 
the  said  appointment,  aud  the  person  administering  the  government  shall,  by 
proclamation,  give  public  notice  of  such  appointment ;  and  in  such  cases  the 
treasurer  so  appointed  shall,  prior  to  entering  upon  the  duties  of  his  office,  give 
bond,  with  sufficient  sureties,  to  be  approved  of  by  the  governor,  or  person 
administering  the  government,  and  a  privy  council,  in  the  sum  of  fifty  thousand 
dollars,  in  the  manner  and  as  prescribed  by  this  act,  and  shall  also  take  the  oath 
of  office,  as  in  this  act  prescribed. 

10.  The  official  bond  of  every  person  appointed  to  the  office  of  treasurer  of 
this  state,  shall  remain  and  continue  in  full  force  and  effect  against  such  treasurer 
and  his  sureties,  until  such  person  or  his  sureties  shall  procure  and  file  in  the 
office  of  the  secretary  of  state  a  certificate,  duly  executed  by  the  committee  to  be 
+s-- -i  appointed  *to  settle  and  audit  the  accounts  of  such  person  as  treasurer, 

J  approved  of  by  the  legislature,  expressing  that  the  accounts  of  such  per- 
son as  treasurer  are  regularly  stated  and  balanced,  and  also  that  the  balance  of 
moneys,  evidences  of  public  stock,  securities  and  other  effects,  if  any  there  be, 
are  actually  in  the  treasury  or  deposited  in  some  bank  as  directed  by  law;  which 
certificate,  so  procured  and  filed,  shall  be  a  discharge  of  the  sureties  in  the  said 
bond,  but  shall  in  no  way  affect  or  impair  the  legal  liability  of  the  treasurer. 
(See  IT.) 

11.  The  treasurer  is  hereby  directed  and  required  to  deposit  all  moneys  which 
shall  from  time  to  time  come  into  his  hands  as  treasurer,  in  one  or  more  of  the 
chartered  banks  of  this  state,  within  three  clays  after  receiving  the  same,  and  the 
moneys  so  deposited  shall  be  placed  to  his  account  as  treasurer;  and  the  treasurer 
shall  always  keep  a  bank  book  or  books,  in  which  shall  only  be  entered  his  account 
of  moneys  deposited  by  him,  or  to  his  credit  as  treasurer,  and  moneys  drawn  from 
the  banks  in  which  he  shall  so  make  deposits,  in  which  book  or  books  shall  be 
truly  entered  and  stated  every  year,  all  his  credits  and  debits  up  to  the  first  day 
of  the  annual  meeting  of  the  legislature,  and  the  balance  struck  and  certified  by 
the  cashier  of  the  bank ;  and  shall  exhibit  such  book  or  books,  properly  balanced 
and  settled,  on  every  settlement  of  his  accounts,  for  examination  and  inspection; 
and  that  the  treasurer  shall  not  be  authorized  to  draw  any  moneys  so  deposited 
by  him,  or  to  his  credit,  unless  by  check  subscribed  by  him  as  treasurer,  and 
countersigned  by  the  secretary  of  state :  and  it  shall  be  the  duty  of  the  secre- 
tary of  state  to  keep  an  accurate  account  of  all  and  every  check  or  checks  coun- 
tersigned by  him  as  secretary,  in  a  book  for  that  purpose,  and  every  year  to  lay 
the  said  book  before  such  committee  as  shall  be  appointed  to  settle  and  audit 
the  accounts  of  the  treasurer. 

12.  After  striking  the  balance,  and  certifying  the  same  as  aforesaid,  it  shall 
not  be  lawful  for  any  bank  to  pay  any  checks  or  drafts  of  the  treasurer,  until  they 
have  been  duly  notified  by  the  secretary  of  state  of  the  election  of  a  treasurer  for 
the  ensuing  year,  and  that  he  hath  given  bond  according  to  law  ;  which  notice  it 
is  hereby  made  the  duty  of  the  said  secretary  to  give  to  all  the  chartered  banks 
within  this  state,  immediately  after  such  election  as  aforesaid. 

13.  All  moneys  deposited  as  aforesaid  by  the  treasurer,  or  to  his  credit,  in  any 
bank  of  this  state,  and  standing  to  his  credit  at  the  expiration  of  his  office,  shall 
be  carried  to  the  account  of  his  successor  in  office;  and  the  banks  shall  transfer 
such  accounts  accordingly,  upon  producing  to  them  a  certificate  from  the  secre- 
tary of  state  of  the  appointment  of  such  successor  in  office. 
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14.  It  shall  and  may  he  lawful  for  the  treasurer  of  this  state,  and  it  is  herehy 
made  his  duty,  to  loan  at  the  best  rate  of  interest  he  can  procure,  not  exceeding 
lawful  interest,  on  the  pledge  of  United  States'  stock,  at  a  rate  not  above  its  par 
value,  as  collateral  security,  any  surplus  money  in  the  treasury  of  this  state  not 
otherwise  appropriated,  nor  already  authorized  to  be  invested  by  the  trustees  of 
the  school  fund,  as  the  same  shall  from  time  to  time  accrue;  and  it  shall  be  the 
duty  of  the  treasurer  to  loan  the  same  on  such  terras  of  credit  as  will  enable  him 
to  receive  the  said  moneys  again,  so  as  to  meet  the  demands  on  the  treasury. 

15.  The  treasurer  of  this  state,  under  and  by  the  direction  of  the  trustees  of 
the  school  fund,  be,  and  he  is  hereby  authorized  to  change  the  investment  of  the 
school  fund,  or  any  part  thereof,  by  selling  any  of  the  stocks,  the  interest  whereof 
is  applied  to  the  said  fund,  and  investing  the  same  in  any  of  the  public  stocks  of 
the  United  States. 

1G.  In  addition  to  the  duties  already  prescribed  by  law,  it  shall  be  the  duty  of 
the  treasurer  of  this  state,  as  soon  as  his  accounts  shall  be  audited  by  the  com- 
mittee appointed  for  that  purpose,  to  submit  annually  to  the  legislature  a  balance 
sheet,  exhibiting  the  general  items  of  expenditure;  the  amount  of  receipts,  and 
the  sources  whence  they  have  been  received ;  the  indebtedness  of  the  state,  if  any, 
and  how  and  where,  and  the  interest  paid  for  moneys  borrowed ;  the  amount  of 
school  fund,  how  invested,  what  part  is  available,  and  what  unavailable,  the  in- 
terest receivable  on  the  same ;  the  amount  of  bank  tax,  and  the  sum  applicable 
to  common  schools,  and  how  disposed  of,  so  as  to  give  a  correct  and  connected 
statement  *of  the  condition  of  the  finances  of  the  state;  which  statement  r^Srft 
shall  be  countersigned  by  the  auditing  committee.  L 

Supplement..     Approved  March  19,  1851.     (Pam.  44.) 

17.  The  official  bond  of  every  person  appointed  to  the  office  of  treasurer  of 
this  state,  shall  remain  and  continue  in  full  force  and  effect  against  such  trea- 
surer, and  his  sureties,  not  only  as  mentioned  in  the  fifth  and  tenth  sections  of 
the  act  to  which  this  is  a  supplement,  but  also  until  he  shall  have  delivered  to 
the  person  appointed  to  succeed  him  in  office,  all  the  balances  of  moneys,  evi- 
dences of  public  stocks,  securities,  and  other  effects  in  his  office  or  hands,  belong- 
ing to  the  state ;  and  if  any  person  shall  be  reappointed  treasurer,  then  until  a 
new  official  bond  shall  have  been  duly  executed  and  approved  of  by  the  legisla- 
ture, and  deposited  in  the  office  of  secretary  of  state. 

An  Act  authorizing  the  treasurer  of  this  stale  to  audit  accounts  during  the  absence  of  the 
secretary  of  state.     Approved  February  15,  1850.     (Pam.  316.) 

Whereas  the  secretary  of  state  is  now  absent  from  this  state,  and  certain  accounts 
are  required  by  law  to  be  audited  by  him — therefore, 

18.  The  treasurer  of  the  state  is  hereby  authorized  and  appointed,  in  the 
absence  of  the  secretary  of  state,  to  audit  all  accounts  which  are  now  by  law 
required  to  be  audited  by  the  secretary  of  state. 

An  Act  respecting  suits  for  the  recovery  of  moneys  due  to  the  state.     Passed  February  28. 

1820.     (R.  S.  818.) 

19.  Sec.  1.  All  suits  and  actions  hereafter  to  be  brought  and  instituted  in  the 
court  of  chancery  or  any  court  of  record  in  this  state,  for  the  recovery  of  moneys 
for  the  use  of  this  state,  be  brought  and  instituted  in  the  name  of  the  state  of 
New  Jersey,  and  not  otherwise,  any  act  of  the  legislature  heretofore  made  to  the 
contrary  notwithstanding. 

20.  Sec.  2.  It  shall  be  the  duty  of  the  treasurer  of  this  state,  and  of  the  secre- 
tary of  this  state,  in  cases  appertaining  to  their  respective  offices,  to  commence 
suits  in  the  name  of  the  state  of  New  Jersey  in  the  supreme  court,  for  the  re- 
covery of  all  sums  of  money  now  due,  or  which  may  hereafter  become  due  to  this 
state,  and  the  same  to  prosecute  to  final  judgment  and  execution,  in  the  said 
supreme  court,  and  in  case  of  recovery  of  any  sum  of  money  in  favor  of  the  state, 
to  recover  costs. 
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An  Act  to  regulate  the  payment  of  pensions  to  invalids  and  widows.     Passed 
November  24,  1802.     (R.  S.  786.) 

21.  From  and  after  the  passing  of  this  act,  no  person  or  persons  whatsoever, 
who  are  or  shall  be  entitled  to  receive  from  the  treasurer  of  this  state,  any  money 
on  account  of  warrants  to  widows  or  invalid  pensioners,  shall  receive  the  same, 
except  in  cases  of  arrearages  of  pensions  due  at  the  time  of  the  death  of  an  in- 
valid, or  at  the  marriage  or  death  of  a  widow,  unless  he  or  she  produce  to  the 
said  treasurer  the  affidavits  of  two  reputable  freeholders  of  the  county  in  which 
he  or  she  resides,  setting  forth,  that  of  their  own  knowledge,  the  person  named 
in  said  warrant,  is  at  the  time  living,  and  if  a  widow,  that  to  the  best  of  their 
knowledge  and  belief,  she  is  still  the  widow  of  the  deceased  person  mentioned  in 
the  said  warrant. 
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Beggar?,  common  drunkards,  fortune  Disorderly  persons  may  be  apprehend- 

tellers,  &c\,  to  be  considered  disor-  ed  without  a  warrant  and  com- 

derly  persons,  1  miited  by  justice,  3 

Disorderly  persons,  who  to  be  adjudged,  1,  2  '  justice  to  is<sue  warrant  for  them,         4 

I justice  to  bind  out  their  children,  5 

[See  Poor.'] 

An  Act  to  describe,  apprehend,  and  punish  disorderly  persons.     Fassed  the  K'th  of  June, 

1799.     (R.  S.  565.) 

1.  Sec.  1.  All  paupers,  who  shall  unlawfully  return  to  the  city  or  township 
from  which  they  were  legally  removed,  without  a  certificate  from  the  city  or 
township  to  which  they  belong,  or  who  shall  leave  their  places  of  legal  settle- 
ment; and  all  persons,  who  shall  go  about  from  door  to  door,  or  place  them- 
selves in  streets,  highways  or  passages,  to  beg,  crave  charity,  or  collect  alms,  or 
who  shall  wander  abroad  and  lodge  in  taverns,  inns,  beer-houses,  out-houses, 
houses  of  entertainment,  market-houses,  barns  or  other  places,  or  in  the  open 
air,  and  not  give  a  good  account  of  themselves,  or  who  shall  wander  abroad, 
and  beg  or  solicit  charity,  under  pretence  of  being  or  having  been  soldiers, 
mariners  or  seafaring  men,  or  of  loss  by  fire,  or  other  casualty,  or  of  loss  by  the 
Indians,  or  by  war,  or  other  pretence  or  thing;  and  all  persons  who  shall  leave, 
or  threaten  to  leave  their  families  to  be  maintained  by  the  city,  township  or 
county,  or  to  become  chargeable  thereto,  or  who,  not  having  sufficient  property 
or  means  for  their  subsistence  or  support,  shall  live  idle,  or  not  engage  in  some 
honest  employment,  or  not  provide  for  themselves  or  families;  and  ail  persons 
who  shall  use,  or  pretend  to  use,  or  have  any  skill  in  physiognomy,  palmistry,  or 
like  crafty  science,  or  who  shall  pretend  to  tell  destinies  or  fortunes;  and  all 
runaway  servants  or  slaves,  and  all  vagrants  or  vagabonds,  common  drunkards, 
common  night-walkers,  and  common  prostitutes,  shall  be  deemed  and  adjudged 
to  be  disorderly  persons.     (See  Poor,  5,  26.) 

2.  Sec.  2.  And  whereas  divers  ill  disposed  persons  are  frequently  appre- 
hended, having  upon  them  implements  for  housebreaking,  or  offensive  weapons, 
or  are  found  iu  or  upon  houses,  warehouses,  stables,  barns  or  out-houses,  areas  of 
houses,  coach-houses,  smoke-houses,  enclosed  yards,  or  gardens  belonging  to 
houses,  with  intent  to  commit  theft,  misdemeanors  or  other  offences;  and 
although  their  evil  purposes  are  thereby  manifested,  the  power  of  the  justices  of 
the  peace  to  demand  of  them  sureties  for  their  good  behavior  hath  not  been  of 
sufficient  effect  to  prevent  them  from  carrying  their  evil  purposes  into  execu- 
tion ;  if  any  person  shall  be  apprehended,  having  upon  him  or  her  any  pick- 
lock, key,  crow,  jack,  bit,  or  other  implement  with  an  intent  to  break  and  enter 
into  any  dwelling-house,  warehouse,  stable,  barn,  coach-house,  smoke-house  or 
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out-house;  or  shall  have  upon  him  or  her  any  pistol,  hanger,  cutlass,  bludgeon, 
or  other  offensive  weapon,  with  intent  to  assault  any  person;  or  shall  be  found 
in  or  upon  any  dwelling-house,  warehouse,  stable,  barn,  coach-house,  smoke- 
house or  out-house,  or  in  any  enclosed  yard  or  garden,  or  area  belonging  to  any 
house,  with  an  intent  to  steal  any  goods  or  chattels,  then  he  or  she  shall  be 
deemed  and  adjudged  to  be  a  disorderly  person. 

3.  Sec.  3.  It  shall  be  the  duty  of  every  constable,  and  lawful  for  any  other 
person,  to  apprehend,  without  warrant  or  process,  any  disorderly  person  of  the 
description  aforesaid,  and  to  take  him  or  her  before  any  justice  of  the  peace  of 
the  county  where  apprehended;  and  it  shall  be  the  duty  of  the  said  justice  to 
commit  such  disorderly  person,  when  convicted  before  him,  by  the  confession  of 
the  offender,  or  by  the  oath  or  affirmation  of  one  or  more  witness  or  witnesses, 
to  the  workhouse  of  the  city,  town  or  couuty,  there  to  be  kept  at  hard  labor  for 
any  time  not  exceeding  three  calendar  months. 

*4.  Sec.  4.  It  shall  be  the  duty  of  every  justice  of  the  peace  of  the  r*8rr> 
proper  county  to  issue,  on  information,  or  his  own  view,  his  warrant  or  L 
procesa  to  apprehend  any  disorderly  person,  within  the  intent  and  meaning  of 
this  act. 

5.  Sec.  5.  It  shall  be  lawful  for  any  two  justices  of  the  peace,  at  their  discre- 
tion, to  bind  out  the  child  of  any  beggar,  vagrant,  vagabond,  common  drunkard, 
or  common  prostitute,  or  of  any  person  who  shall  not  provide  for  such  child,  as 
a  servant  or  apprentice  to  any  person  who  may  be  willing  to  take  such  child,  till 
the  age  of  twenty-one  years,  if  a  male,  or  eighteen  years,  if  a  female,  or  for  a  less 
time.     (See  Poor,  5.) 
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Accused  may  demand  trial  by  jury, 
Appeal  from  a  conviction  to  quarter 

sessions, 
Business  and  diversions,  forbidden  on 

Sunday, 
Cattle,  &c,  not  to  be  driven  to  market 

on  Sunday, 
Civil  process  not  to  be  served  on  Sunday, 
Collector  of  county,  when  to  sue  for 
penalty, 

license  money  of  menageries,  &c, 

paid  to, 

township,  what  forfeiture  to  re- 

ceive for  schools, 
Constable  may  arrest  violators  of  Sabbath, 

to  pay  forfeiture  to  overseers  of  poor, 

may  plead  the  general  issue, 

Costs,  what  to  be,  and  how  paid, 

may  be  paid  to  justice, 

Conviction  by  justices,  form  of, 

not  liable  to  be  removed  by  certiorari, 

Defendants  may  plead  the  general  issue, 
Disturbers  of  religious  meetings,  how 

punished,  13, 

any  citizen  may  apprehend, 

arrested  on  Sunday,  how  long  de- 
tained, 

Drunkenness,  how  punished, 

Ferry  boats  may  make  regular  trips  on 

Sunday, 
Fishing  on  Sunday  prohibited,  1 

Jail,  city,  who  not  to  be  committed  to, 
Justices  of  the  peace,  duties  of,  1,  2,  4,  5, 

9,  11,  16, 
when  three  may  license  shows,  &c. 


23  '  Justices  of  the  peace,  may  convict  on 

their  own  knowledge,  2,  9 

17    form  of  conviction  by,  17 

fees  of,  18 

1    to  receive  and  pay  over  forfeitures,     19 

—  to  put  this  act  into  execution,  2U 

39    may  plead  the  general  issue,  22 

7    three  may  license  menageries,  &c  ,     27 

authorized  to  stop  boats  or  cars 

29  on  Sunday,  38 
!  Liquors  not  to  be  sold  near  places  of  worship,  31 

30    violation  of  law,  how  punished.  32 

j tavern-keepers,  &c, when  not  affected, 33 

36    Mayors,  &c,  justices  of  the  peace,  ex 

1  officio,  24 

2  Menageries,  &c,  not  to  be  exhibited 

22  without  license,  26 

18  ' how  three  justices  may  license,  27 

19    sum  to  be  paid  for  license,  28 

17    penalty  for  violating  the  act,  29 

17     Milk  may  be  transported  on  Sunday,  3o 

34  Overseers  of  the  poor,  what  forfeitures 

paid  to,         I,  2,  5,  6,  8,  11,  12,  13,  19,  32 
16    Offenders,  when  they  may  be  impri- 

14  soned,  1,  2,  10,  11,  13,  37 
Penalties,         1,  2,  5,  6,  8,  10-13,  29,  32,  36 

15  Prosecutions  to  be  within  thirty  days,         21 

11  Religious  meetings,  liquornot  to  be  sold 

within  three  miles  of,  31 

35    penalty  for  disturbing,  13 

,  2    any  citizen  may  apprehend  disturbers, 14 

20  Seventh  day,  keepers  of,  from  what  exempt,  3 

6,  i what  maybe  done  by,  on  Sunday,  4 

19 when  not  to  be  fined,  4 

12  Sales  or  barters  prohibited  on  Sunday,         1 
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Shows,  plays,  &c  ,  penalty  for  exhibiting,  12  i  Sunday,  what  not  considered  travelling  on,     1 

what  exhibitions  not  prohibited,  12  | civil  process  not  to  be  served  on,  7 

Stages  not  to  hi-  driven  <>n  Sunday,  5  | dressing  victuals,  &c,  not  prohibited,  1 

Sunday,  penalty  for  working,  selling,  Swearing  and  cursing,  penalties  for,        8-10 

kc,  on.  1    when  parents  or  masters  liable,  10 

fishing  with  seine,  penalty  for,  2  I  Travelling  on  Sunday,  what  not  considered.  1 


keepers  of  Seventh  day,  from  what 

free  on,  3 

may  do  certain  work  on,  4 

when  not  to  be  fined,  4 

stages  not  be  driven  on,  5 

wagoners,  &c,  not  to  travel  or 


U.  S.  mail  may  be  transported  on  Sunday,  35 
Wagoners,  not  to  travel,  &c,  on  Sunday,  6 
Worship,  places  of,  liquor  not  to  be  sold 

within  three  miles  of,  31 

violation  of  law,  how  punished,  32 

forfeiture  for,  how  disposed  of,  32 


load,  on,  G  ' whom  act  not  to  affect,  33 

An  Act  for  suppressing  vice  and  immorality.     Revision — Approved  April  15,  1846. 

(R.  S.  608.) 

1.  Xo  travelling,  worldly  employment  or  business,  ordinary  or  servile  labor 
*9^Q1  or  *W0I"k  either  upon  land  or  water  (works  of  necessity  and  charity  ex- 
J  cepted),  nor  shooting,  fishing  (not  including  fishing  with  a  seine  or  net, 
which  is  hereafter  provided  for),  sporting,  hunting,  gunning,  racing,  or  fre- 
quenting of  tippling-houses,  nor  any  interludes  or  plays,  dancing,  singing,  fiddling 
or  other  music  for  the  sake  of  merriment,  nor  any  playing  at  foot-ball,  fives,  nine- 
pins, bowls,  long-bullets  or  quoits,  nor  any  other  kind  of  playing,  sports,  pas- 
times, or  diversion,  shall  be  done,  performed,  used  or  practised,  by  any  persou 
or  persons  within  this  state,  on  the  christian  sabbath,  or  first  day  of  the  week, 
commonly  called  Sunday;  and  that  every  person,  being  of  the  age  of  fourteen 
years  or  upwards,  offending  in  the  premises,  shall,  for  every  such  offence,  forfeit 
and  pay,  to  the  use  of  the  poor  of  the  township  in  which  such  offence  shall  be 
committed,  the  sum  of  one  dollar;  and  that  no  person  shall  cry,  show  forth,  or 
expose  to  sale,  any  wares,  merchandise,  fruit,  herbs,  meat,  fish,  goods,  or  chat- 
tels, upon  the  first  day  of  the  week,  commonly  called  Sunday,  or  sell  or  barter 
the  same,  upon  pain  that  every  person  so  offending  shall  forfeit  and  pay  to  the 
use  of  the  poor  of  the  township  where  such  offence  shall  be  committed,  the  sum 
of  two  dollars;  and  if  any  person  offending  in  any  of  the  premises,  shall  be 
thereof  convicted  before  any  justice  of  the  peace  for  the  county  where  the  offence 
shall  be  committed,  upon  the  view  of  the  said  justice,  or  confession  of  the  party 
offending,  or  proof  of  any  witness  or  witnesses  upon  oath  or  affirmation,  then  the 
said  justice  before  whom  such  conviction  shall  be  had,  shall  direct  aud  send  his 
warrant,  under  his  hand  and  seal,  to  some  constable  of  the  county  where  the 
offence  shall  have  been  committed,  commanding  him  to  levy  the  said  forfeitures 
or  penalties  by  distress  and  sale  of  the  goods  and  chattels  of  such  offenders,  and 
to  pay  the  money  therefrom  arising  to  the  overseers  of  the  poor  of  the  township 
where  the  said  offence  or  offences  shall  have  been  committed,  for  the  use  of  the 
poor  thereof;  and  in  case  no  such  distress  can  be  had,  then  every  such  offender 
shall,  by  a  warrant  under  the  hand  and  seal  of  the  said  justice,  be  committed  to  the 
common  jail  of  the  said  county  or  to  the  jail  of  any  city  or  town  corporate  within 
the  same,  for  a  term  not  exceeding  ten  days,  to  be  certainly  expressed  in  said 
warrant:  And  further,  that  if  any  person  shall  be  found  fishing,  sporting,  play- 
ing, dancing,  fiddling,  shooting,  hunting,  gunning,  travelling,  or  going  to  or 
returning  from  any  market  or  landing  with  carts,  wagons  or  sleds,  or  behaving 
in  a  disorderly  manner,  on  the  first  day  of  the  week,  called  Sunday,  it  shall  be 
lawful  for  any  constable,  or  other  citizen,  to  stop  every  person  so  offending,  and 
to  detain  him  or  her  till  the  next  day,  to  be  dealt  with  according  to  law:  Pro- 
vided always,  that  no  person  going  to  or  returning  from  any  church  or  place  of 
worship,  within  the  distance  of  twenty  miles,  or  going  to  call  a  physician,  sur- 
geon, or  midwife,  or  carrying  a  mail  to  or  from  any  post  office,  or  going  express 
by  order  of  any  public  officer,  shall  be  considered  as  travelling  within  the  mean- 
ing of  this  act:  And  provided  also,  that  nothing  in  this  act  contained  shall  be 
construed  to  prohibit  the  dressing  of  victuals  in  private  families,  or  in  lodging 
houses,  inns  and  other  houses  of  entertainment  for  the  use  of  sojourners,  travel- 
lers, or  strangers. 
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2.  Xo  person  shall,  on  the  first  day  of  the  week,  called  Sunday,  cast,  draw,  or 
make  use  of  any  seine  or  net,  for  the  purpose  of  catching  fish  in  any  pond,  lake, 
stream  or  river,  within  the  territorial  limits  or  jurisdiction  of  this  state,  or  be 
aiding  or  assisting  therein;  and  every  person  offending  in  the  premises  shall,  on 
being  thereof  convicted  before  any  justice  of  the  peace  for  the  county  where  the 
offence  shall  be  committed,  upon  the  view  of  the  said  justice,  or  confession  of  the 
part;  offending,  or  proof  of  any  witness  or  witnesses  upon  oath  or  affirmation, 
forfeit  and  pay  the  sum  of  fourteen  dollars  for  every  such  offence;  and  in  case 
of  nonpayment  of  the  said  forfeiture,  then  the  said  justice  before  whom  such  con- 
viction shall  be  had,  shall  direct  and  send  his  warrant,  under  his  hand  and  seal, 
to  some  constable  of  the  county  in  which  the  offence  shall  have  been  committed, 
commanding  him  to  levy  the  said  forfeiture  or  penalty  by  distress  and  sale  of  the 
goods  and  chattels  of  such  offender,  and  to  pay  the  money  therefrom  arising  to 
the  overseers  of  the  poor  of  the  township  where  the  said  offence  shall  have  been 
committed,  for  the  use  of  the  poor  thereof;  and  for  want  of  goods  and  chattels 
whereby  to  make  such  distress,  to  convey  the  body  of  the  said  offender  to  the 
common  jail  of  the  *county,  or  the  jail  of  any  city  or  town  corporate  r*nnn 
within  the  same,  there  to  remain  in  safe  custody  until  the  said  forfeiture,  L 
with  the  costs  of  prosecution,  shall  be  fully  paid,  or  until  such  offender  shall  be 
delivered  by  due  course  of  law. 

3.  Every  inhabitant  of  this  state,  who  religiously  observes  the  seventh  day  of 
the  week  as  the  sabbath,  shall  be  exempt  from  answering  to  any  process,  in  law 
or  equity,  either  as  defendant,  witness,  or  juror,  except  in  criminal  cases;  like- 
wise from  executing,  on  the  said  day,  the  duties  of  any  post  or  office  to  which 
he  may  be  appointed  or  commissioned,  except  when  the  interest  of  the  state  may 
absolutely  require  it,  and  shall  also  be  exempt  from  working  on  the  highways, 
and  doing  any  militia  duty  on  that  day,  except  when  in  actual  service. 

4.  If  any  person,  charged  with  having  labored  or  worked  on  the  first  day  of 
the  week,  commonly  called  Sunday,  shall  be  brought  before  a  justice  of  the  peace 
to  answer  the  information  and  charge  thereof,  and  shall  then  and  there  prove,  to 
the  satisfaction  of  the  said  justice,  that  he  or  she  uniformly  keeps  the  seventh 
day  of  the  week  as  the  sabbath,  and  habitually  abstains  from  following  his  or 
her  usual  occupation  or  business,  and  from  all  recreation,  and  devotes  the  day 
to  the  exercise  of  religious  worship,  then  such  defendant  shall  be  discharged: 
Provided  always,  that  the  work  or  labor,  for  which  such  person  is  informed 
against,  was  done  and  performed  in  his  or  her  dwelling-house  or  work-shop,  or 
on  his  or  her  premises  or  plantation,  and  that  such  work  or  labor  has  not  dis- 
turbed other  persons  in  the  observance  of  the  first  day  of  the  week  as  the  sab- 
bath :  And  provided  also,  that  nothing  in  this  section  contained  shall  be  con- 
strued to  allow  any  such  person  to  openly  expose  to  sale  any  goods,  wares, 
merchandise,  or  other  article  or  thing  whatsoever,  in  the  line  of  his  or  her  busi- 
ness or  occupation. 

5.  If  any  stage  or  stages  shall  be  driven  through  any  part  of  this  state  on  the 
first  day  of  the  week,  called  Sunday,  except  sufficient  reason  shall  be  offered  to 
show  that  it  be  done  in  cases  of  necessity  or  mercy,  or  in  case  of  carrying  the 
mail  to  or  from  any  post-office,  the  driver  or  drivers,  proprietor  or  proprietors 
of  such  stage  or  stages,  shall,  on  being  thereof  convicted  before  any  justice  of  the 
peace  for  the  county  where  the  offence  shall  be  committed,  upon  the  view  of  the 
said  justice,  or  confession  of  the  party  offending,  or  testimony  of  any  witness  or 
witnesses,  forfeit  and  pay  the  sum  of  eight  dollars  for  every  such  offence ;  and  in 
case  of  nonpayment  of  the  said  forfeiture  or  penalty,  then  the  same  shall  be 
levied,  recovered,  and  applied  in  the  manner  and  form  prescribed  in  and  by  the 
second  section  of  this  act;  and  every  justice  of  the  peace  in  this  state  is  hereby 
empowered  and  required,  upon  his  personal  knowledge  or  view,  or  other  due 
information,  of  any  stage  or  stages  being  driven  or  run  through  any  part  of  this 
state  as  aforesaid,  to  stop  and  detain  the  same,  or  order  and  direct  the  same  to 
be  stopped  and  detained,  at  the  cost  and  expense  of  the  proprietor  or  proprie- 
tors of  such  stage  or  stages,  until  the  following  day,  and  then  to  be  dealt  with 
as  hereinbefore  is  directed. 
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6.  No  wagoner,  carter,  drayman,  drover,  butcher,  or  any  of  his  or  their  ser- 
vants, shall  ply  or  travel  with  his  or  their  wagons,  carts  or  drays,  or  shall  load 
or  unload  any  goods,  wares,  merchandise,  or  produce,  or  drive  cattle,  sheep  or 
swine,  in  any  part  of  this  state,  on  the  first  day  of  the  week,  called  Sunday, 
under  the  penalty  of  two  dollars  for  every  offence,  to  be  levied,  recovered,  and 
applied,  in  the  manner  and  form  prescribed  in  the  second  section  of  this  act. 

7.  No  person  or  persons,  upon  the  first  day  of  the  week,  commonly  called 
Sunday,  shall  serve  or  execute,  or  cause  to  be  served  or  executed,  any  writ,  pro- 
cess, warrant,  order,  judgment,  or  decree  (except  in  criminal  cases  or  for  breach 
of  the  peace),  but  that  the  service  of  every  such  writ,  process,  warrant,  order, 
judgment,  or  decree,  shall  be  void  to  all  intents  and  purposes  whatsoever;  and 
the  person  or  persons  so  serving  or  executing  the  same,  shall  be  as  liable  to  the 
suit  of  the  party  grieved,  and  to  answer  damages  to  him  for  doing  thereof,  as  if 
he  or  they  had  done  the  same  without  any  writ,  process,  warrant,  order,  judg- 
ment or  decree. 

8.  If  any  person  or  persons  shall,  at  any  time  or  times  hereafter,  profanely 
swear  or  curse,  and  be  thereof  convicted,  by  the  confession  of  the  party  offending, 
or  on  the  testimony  of  any  one  or  more  witness  or  witnesses,  or  in  the  manner 
hereinafter  mentioned,  before  any  justice  of  the  peace  for  any  county  in  the  state, 
*«fil!  *e7er.v  Person  so  offending  shall,  for  every  such  offence,  forfeit  and  pay 

-*  to  the  use  of  the  poor  of  the  township,  where  such  offence  or  offences 
shall  be  commiited,  the  sum  of  one  half  of  a  dollar. 

9.  In  case  any  person  shall  profanely  swear  or  curse,  in  the  presence  and 
hearing  of  any  justice  of  the  peace  for  any  county,  while  in  the  execution  of 
his  office,  every  such  justice  of  the  peace  shall,  and  is  hereby  authorized  and 
required  to  convict  every  such  offender  of  such  offence,  without  any  other  proof 
whatsoever. 

10.  In  case  any  person,  who  shall  be  convicted  of  profanely  swearing  or 
cursing,  shall  not  immediately  pay  down  the  respective  sums  so  forfeited,  with 
the  charges  of  such  conviction,  or  give  security,  to  the  satisfaction  of  the  justice 
before  whom  such  conviction  is  had,  for  the  payment  thereof  within  six  days, 
then  every  such  offender,  being  above  the  age  of  fourteen  years,  shall,  by  warrant 
under  the  hand  and  seal  of  such  justice,  be  sent  to  the  common  jail  of  the  county, 
or  to  the  jail  of  any  city  or  town  corporate  within  the  same,  there  to  be  and 
stand  committed  for  any  space  of  time,  to  be  certainly  expressed  in  the  said 
warrant,  not  exceeding  four  days  ;  but  if  the  offender  shall  not  be  above  the  age 
of  fourteen  years,  and  shall  not  forthwith  pay  the  said  forfeiture,  or  give  security 
for  payment  thereof,  the  parent  or  master  shall  pay  the  same,  to  be  recovered  by 
distress  and  sale  of  the  goods  and  chattels  of  such  parent  or  master. 

11.  If  any  person  shall  become  intoxicated  or  drunk  by  the  excessive  use  of 
spirituous,  vinous,  or  other  strong  liquor,  and  thereof  shall  be  convicted  before 
any  justice  of  the  peace  for  the  county  wherein  such  offence  shall  be  committed, 
either  upon  the  view  of  such  justice,  or  upon  the  confession  of  the  party  offend- 
ing, or  testimony  of  any  one  or  more  witness  or  witnesses,  every  person  so  offend- 
ing shall  forfeit  and  pay,  for  every  such  offence,  one  dollar,  to  the  use  of  the 
poor  of  the  township  wherein  such  offence  shall  be  committed  ;  and  in  case  any 
person,  who  shall  be  convicted  of  drunkenness  as  aforesaid,  shall  not  immedi- 
ately pay  down  the  sum  so  forfeited,  with  the  charges  of  such  conviction,  or  give 
security  to  the  satisfaction  of  the  justice  before  whom  such  conviction  is  had,  for 
the  payment  thereof,  within  three  days,  every  such  offender  shall,  by  warrant 
under  the  hand  and  seal  of  such  justice,  be  sent  to  the  common  jail  of  the  county, 
or  to  the  jail  of  any  city  or  town  corporate  within  the  same,  there  to  be  and 
stand  committed  for  any  space  of  time,  to  be  certainly  expressed  in  the  said 
warrant,  not  exceeding  four  davs. 

12.  Public  shows  and  exhibitions  of  divers  kinds  have  of  late  become  very 
frequent  and  common  within  this  state,  whereby  many  strangers  and  worthless 
persons  have  unjustly  gained  and  taken  to  themselves  considerable  sums  of 
money,  and  it  being  found  on  experience,  that  such  shows  and  exhibitions  tend 
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to  no  good  or  useful  purpose  in  society,  but,  on  the  contrary,  to  collect  together 
greal  numbers  of  idle  and  unwary  spectators,  as  well  as  children  and  servants, 
to  "ratify  vain  and  useless  curiosity,  loosen  and  corrupt  the  morals  of  youth,  and 
straiten  and  impoverish  many  poor  families — if  any  person  or  persons  whatsoever 
shall,  for  any  price,  gain,  or  reward,  show  forth,  exhibit,  act,  represent,  or  per- 
form, or  cause  to  be  shown  forth,  exhibited,  acted,  represented,  or  performed,  on 
any  public  stage,  or  in  any  public  house  or  other  place  whatever,  any  interludes, 
farceSj  or  plays  of  any  kind,  or  any  games,  tricks,  juggling,  sleight  of  hand  or 
feats  of  uncommon  dexterity  and  agility  of  body,  or  any  bear-baiting,  or  bull- 
baiting,  or  any  such  like  shows  or  exhibitions  whatsoever,  every  person  so 
offending,  and  being  thereof  convicted,  before  any  justice  of  the  peace  of  the 
county  where  the  offence  shall  be  committed,  upon  the  view  or  personal  know- 
ledge of  the  said  justice,  or  confession  of  the  offender,  or  proof  of  any  witness 
or  witnesses  upon  oath  or  affirmation,  shall,  for  every  such  offence,  forfeit  and 
pay  to  the  use  of  the  poor  of  the  township  where  such  offence  shall  be  committed 
the  sum  of  sixteen  dollars,  to  be  levied,  recovered,  and  applied  in  the  manner 
and  form  prescribed  in  the  second  section  of  this  act :  Provided  always,  that 
nothing  in  this  section  contained  shall  be  deemed  or  construed  to  prevent  the 
show  or  exhibition  of  any  natural  curiosity  or  any  invention  or  improvement  in 
the  mechanic  arts  :  And  provided  also,  and  be  it  further  enacted,  that  if  in 
the  opinion  of  any  three  justices  of  the  peace  of  any  county,  city,  or  r*%no 
*town  corporate  where  any  interlude,  farce,  or  play  is  proposed  to  be  L 
performed,  it  shall  be  deemed  that  such  interlude,  farce,  or  play  is  innocent, 
or  may  probably  tend  to  answer  any  reasonable  or  useful  end,  it  shall  and  may 
be  lawful  for  them,  at  their  discretion,  on  application  for  that  purpose,  to  give 
license  in  writing  for  such  interlude,  farce,  or  play  to  be  performed,  any  thing 
hereinbefore  contained  to  the  contrary  notwithstanding. 

13.  If  any  person  or  persons  whatsoever,  either  on  the  first  day  of  the  week, 
called  Sunday,  or  on  any  other  day  or  time  shall  wilfully  and  of  purpose,  disquiet, 
interrupt,  or  disturb  any  assembly  of  people  met  for  religious  worship,  either  by 
making  a  noise  or  by  rude  and  indecent  behavior  or  profane  discourse,  whether 
within  their  place  of  worship  or  out  of  it,  so  near  the  same  as  to  disturb  the  order 
and  solemnity  of  the  meeting,  then  every  person  so  offending,  and  being  thereof 
legally  convicted  before  any  justice  of  the  peace  of  the  county  where  the  offence 
shall  be  committed,  upon  the  view  or  personal  knowledge  of  the  said  justice,  or 
confession  of  the  offender,  or  proof  of  any  witness  or  witnesses  upon  oath  or 
affirmation,  shall,  for  every  such  offence,  forfeit  and  pay,  to  the  use  of  the  poor 
of  the  township  where  such  offence  shall  be  committed,  the  sura  of  ten  dollars, 
to  be  levied,  recovered,  and  applied  in  the  manner  and  form  prescribed  in  the 
first  section  of  this  act ;  and  in  case  no  distress  can  be  had  whereby  to  levy  the 
said  forfeitures,  as  in  the  said  section  is  prescribed,  then  every  such  offender 
shall,  by  a  warrant  under  the  hand  and  seal  of  the  said  justice,  be  committed  to 
the  common  jail  of  said  county,  where  the  offence  shall  be  committed,  or  to  the 
jail  of  any  city  or  town  corporate  within  the  same,  to  be  certainly  expressed  in 
said  warrant,  for  a  term  not  exceeding  ten  days. 

And  whereas,  it  may  so  happen  that  persons  from  a  distance,  or  from  another 
county  or  state,  may  disturb  or  interrupt  a  religious  meeting,  and  no  magistrate 
being  at  hand  to  issue,  or  no  constable  to  serve,  a  warrant  for  his  or  their 
apprehension,  the  offender  or  offenders  may  escape  punishment — 

14.  Any  member  of  any  church  or  religious  society  which  may  be  disturbed 
or  interrupted  in  their  meetings,  or  any  other  person  or  persons,  being  citizens 
of  this  state  and  freeholders  within  the  same,  shall  be  and  are  hereby  authorized 
to  apprehend  any  and  every  such  person  so  disturbing  and  interrupting  them, 
immediately,  and  take  him  or  them  before  a  magistrate  as  soon  as  conveniently 
may  be,  in  order  that  he  or  they  so  offending  may  be  dealt  with  according  to 
law,  and  every  such  member  or  citizen  as  aforesaid,  who  may  hereafter  perform 
this  service,  shall  be  entitled  to  the  same  assistance  and  protection,  and  shall  be 
under  the  same  restrictions  and  liabilities,  as  a  constable  would  be  on  the  same 
occasion. 
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15.  If  any  person  or  persons  shall  disturb  or  interrupt  any  religious  meeting, 
as  aforesaid,  on  the  first  day  of  the  week,  called  Sunday,  it  shall  be  lawful  for 
any  constable  or  member  of  the  meeting,  and  a  citizen  or  freeholder  as  aforesaid, 
to  apprehend  such  person  or  persons  immediately,  and  detain  him  or  them  until  the 
next  day,  then  to  be  dealt  with  according  to  law,  unless  said  offender  or  offenders 
shall  give  sufficient  security  before  some  magistrate,  to  appear  at  any  time  and 
place  that  he  may  direct,  to  answer  the  charge  preferred  against  him  or  them,  in 
which  case  it  shall  be  lawful  for  said  magistrate  to  discharge  such  offender  or 
offenders. 

16.  Every  justice  of  the  peace  shall  immediately,  on  information  given  upon 
oath  or  affirmation  of  any  constable  or  peace  officer,  or  of  any  other  person 
whatsoever,  cause  the  offender  and  offenders  against  this  act  to  appear  before 
him,  and  upon  such  information  being  proved  as  aforesaid,  shall  convict  such 
offender  and  offenders  in  such  manner  as  in  and  by  this  act  is  prescribed. 

17.  Every  justice  of  the  peace,  before  whom  any  person  or  persons  shall  be, 
by  virtue  of  this  act,  convicted  of  any  of  the  offences  aforesaid,  shall  cause  such 
conviction  to  be  drawn  up  in  the  form,  or  to  the  effect  following : 

Hunterdon  county,  (or  other  county,  as  the  case  may  require,)  to  wit:  Be  it 

remembered,  that  on  the day  of  in  the  year  of  our  Lord  one 

thousand A.  B.  was  convicted  before  me,  C    D.  one  of  the  justices  of 

the  peace  of  the  said  county,  of  crying  (or  showing  forth,  or  exposing  for  sale,) 


one  (or  two,  *or  more,  specifying  the  number,  quantity  and  kind  of  goods) 
on  a  Sunday,  in  the  township  of in  the  said  county  of 
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(or,  of  travelling,  or  doing  ordinary  or  servile  work  or  labor,  or  of  shooting, 
fishing,  sporting,  playing,  hunting,  gunning,  or  frequenting  tippling-houses,  or 
using  some  unlawful  exercise  or  pastime,  on  Sunday,  or  of  swearing  one  or  two, 
or  more,  profane  oath  or  oaths,  or  of  cursing  one  or  two,  or  more,  profane  curse 

or  curses,  or  of  having  been  drunk,  at  the  township  of in  the  said  county, 

as  the  case  may  require.)  Given  under  my  haud  and  seal  the  day  and  year 
above  said. 

And  such  conviction  shall  not  be  liable  to  be  removed  by  certiorari  into  the 
supreme  court;  but  if  the  persou  offending  shall  think  himself  aggrieved  by  any 
such  conviction,  it  shall  and  may  be  lawful  for  such  person  to  appeal  to  the  next 
court  of  general  quarter  sessions  of  the  peace  of  the  county  where  such  convic- 
tion is  had;  which  court  shall,  in  a  summary  way,  hear  and  determine  such 
appeal,  and  confirm  such  conviction,  with  costs,  or  reverse  the  same,  as  to  them 
shall  seem  right  and  proper:  Provided,  that  no  person  shall  be  entitled  to  an 
appeal,  unless  such  person  shall  first  pay  down  to  the  justice  the  penalty  aud 
costs  of  prosecution  awarded  against  him,  to  be  returned  to  such  person,  in  case, 
upon  the  appeal,  the  conviction  thereof  had  shall  be  reversed. 

18.  All  charges  of  the  information  and  conviction  of  any  such  offender  shall 
be  borne  and  paid  by  the  party  offending,  if  able,  over  and  above  the  penalties 
inflicted  by  this  act,  which  charges  shall  be  settled  and  ascertained  by  the  justice 
before  whom  such  conviction  shall  be  had,  but  shall  in  no  case  exceed,  in  the 
whole,  one  dollar;  and  the  justice  before  whom  any  proceedings  shall  be  had 
upon  this  act,  or  his  clerk,  may  take,  for  the  information,  summons,  conviction, 
and  warrant  thereupon,  forty  cents,  and  no  more. 

19.  It  shall  and  may  be  lawful  for  every  such  offender  to  pay  the  said  forfeit- 
ures and  charges  to  the  justice  before  whom  such  conviction  is  had  ;  and  such 
justice  shall  receive  the  same,  aud,  as  soon  as  conveniently  may  be,  pay  the  same 
forfeitures  to  the  overseers  of  the  poor  of  the  township  where  such  offence  was 
committed,  for  the  use  of  the  poor  thereof. 

20.  All  and  every  justice  and  justices  of  the  peace  for  the  county  wherein  any 
such  offence  shall  be  committed,  may,  and  they  are  hereby  respectively  authorized 
and  required,  to  put  this  act  into  execution  against  any  person  or  persons  within 
their  respective  jurisdictions,  although  such  justice  shall  be  rated  and  pay  to  the 
relief  of  the  poor  of  the  township  where  any  offence,  contrary  to  the  true  intent 
aud  meaning  of  this  act,  shall  be  committed. 
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21.  No  person  shall  be  prosecuted  or  troubled  for  any  offence  against  this 
act,  unless  the  same  be  proved  or  prosecuted  within  thirty  days  after  the  com- 
mission of  such  offence. 

22.  If  any  suit  or  action  shall  be  commenced  or  brought  against  any  justice 
of  the  peace,  constable,  or  other  officer  or  person  whatsoever,  for  doing,  or 
causing  to  be  done,  anything  in  pursuance  of  this  act,  concerning  any  of  the  said 
offences,  the  defendant  in  such  action  or  suit  may  plead  the  general  issue,  and 
give  the  special  matter  in  evidence ;  aud  if,  in  any  such  action  or  suit,  a  verdict 
shall  be  given  for  .the  defendant,  or  the  plaintiff  become  nonsuit,  or  discontinue 
his  action,  then  the  defendant  shall  have  treble  costs. 

23.  In  every  complaint  or  information  which  shall  be  made  or  brought  before 
any  justice  of  the  peace,  under  and  by  virtue  of  this  act,  it  shall  and  may  be 
lawful  for  the  person  charged  in  such  complaint  or  information,  after  he  has 
appeared  thereto,  and  before  the  said  justice  has  proceeded  to  inquire  into  the 
merits  of  the  said  complaint  or  information,  to  demand  a  trial  by  jury;  and 
thereupon  a  venire  shall  be  issued  to  summon  a  jury  of  six  men  to  try  whether 
the  said  person  so  charged  is  guilty  or  not  guilty  of  the  offence  charged  against 
him  in  said  complaint  or  information ;  and  it  shall  be  the  duty  of  the  said  jus- 
tice to  issue  the  said  venire,  and  to  direct  a  return  thereof  to  be  to  him  made, 
and  to  proceed  therein  as  in  other  cases  of  trials  by  jury:  Provided,  that  the 
costs  of  the  justice  and  constable  upon  the  said  venire,  and  the  costs  of  the  said 
jury,  and  of  swearing  and  attending  the  same,  shall  in  all  cases  be  paid  by  the 
person  demanding  *the  said  jury:  And  provided  also,  that  this  act  shall  r*o/.4 
not  extend  to  any  case  in  which  any  justice  of  the  peace  is  authorized  by  «- 
this  act  to  convict  upon  his  own  view  or  personal  knowledge. 

24.  The  mayor,  recorder  and  aldermen  of  every  city  or  town  corporate  within 
this  state  shall  and  may,  for  the  purposes  of  this  act,  be  vested  with  all  the 
power  and  authority  of  justices  of  the  peace,  within  the  bounds  of  their  respec- 
tive cities  or  towns  corporate,  and  shall  execute  therein  all  the  duties  imposed 
by  this  act  on  justices  of  the  peace. 

25.  Nothing  in  this  act  contained  shall  be  construed  to  authorize  the  com- 
mitting of  any  person  to  the  jail  of  any  city  or  town  corporate,  for  any  offence 
not  committed  within  such  city  or  town  corporate. 

An  Act  to  regulate  the  exhibition  of  beasts  or  animals.     Revision — Approved  April  15,  1846. 

(R.  S.  561.) 

26.  Sec.  1.  It  shall  not  be  lawful  for  any  person  or  persons  to  exhibit  or 
show  within  this  state,  for  any  price,  gain  or  reward,  any  menagerie,  or  collec- 
tion of  beasts  or  animals,  or  any  circus,  or  to  exhibit,  show  or  perform  any  feats 
of  activity  or  agility  of  horses  or  other  animals  or  their  riders,  or  both,  or  any 
such  like  shows  or  exhibitions,  without  having  first  obtained  license  for  that 
purpose,  as  hereinafter  mentioned. 

27.  Sec.  2.  Any  three  justices  of  the  peace  shall  have  authority  to  grant  a 
license,  in  their  discretion,  to  any  person  or  persons,  to  exhibit  and  show  any 
menagerie,  or  collection  of  beasts  or  animals,  or  any  circus  or  such  like  exhibi- 
tions as  are  mentioned  in  the  preceding  section,  within  the  county  of  which  they 
are  justices;  and  all  licenses  granted  under  this  act  shall  set  forth  the  township 
or  townships  in  which  such  exhibition  or  show  is  authorized  to  be  made,  the 
time  or  number  of  days  it  may  be  continued,  and  the  price  or  prices  which  may 
be  demanded  for  admission  to  the  same ;  but  at  least  two  of  the  justices  granting 
any  such  license  shall  reside  in  the  township  in  which  such  exhibition  or  show 
is  authorized  to  be  made. 

28.  Sec.  3.  Before  any  such  license  shall  be  granted,  the  person  or  persons 
applying  for  the  same  shall  be  required  to  pay  into  the  hands  of  the  justices  of 
the  peace,  to  whom  the  application  is  made,  such  sura  of  money  as  the  said  jus- 
tices shall  deem  proper,  not  less  than  ten  dollars,  nor  more  than  one  hundred 
dollars,  for  each  day  said  exhibition  or  show  shall  be  licensed  to  continue. 

29.  Sec.  4.  Any  person  or  persons  offending  against  the  provisions  of  this 
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act  shall  forfeit  and  pay  for  every  offence,  the  sura  of  one  hundred  dollars,  to  be 
recovered  in  an  actiou  of  debt,  in  any  court  having  cognizance  of  the  same,  in 
the  name  of  the  county  collector  of  the  county  where  the  offence  is  committed; 
and  it  shall  be  a  duty  hereby  imposed,  for  the  collector  of  the  county,  or  the 
collector  of  the  township  wherein  such  exhibition  is  made,  to  prosecute  for  and 
recover  the  same ;  and  any  such  collector  so  prosecuting,  shall  be  entitled  to 
retain  in  his  hands  tvveuty-five  cents  on  every  dollar  he  may  receive  by  virtue  of 
this  act,  as  a  compensation  for  his  trouble. 

30.  Sec.  5.  All  moneys  received  and  recovered  under  this  act,  after  deducting 
the  amount  allowed  to  be  retained  agreeably  to  the  provisions  of  the  preceding 
section,  shall  be  paid  over  to  the  county  collector  of  the  county  where  the  same 
shall  be  received,  or  the  offence  committed,  within  thirty  days  after  the  receipt 
thereof,  for  the  use  of  the  county. 

An  Act  lo  prevent  the  disturbance  of  meetings  held  for  the  purpose  of  religious  worship. 
Passed  February  2,  1820.     (R.  S.  595.) 

31.  Sec.  1.  From  and  after  the  passing  of  this  act,  it  shall  not  be  lawful  for 
any  person  or  persons  to  erect,  place,  or  have  any  booth,  stall,  tent,  carriage, 
boat  or  vessel,  or  other  place,  for  the  purpose  or  use  of  selling,  giving,  or  other- 
wise disposing  of  any  kind  of  articles  of  traffic,  spirituous  liquors,  wine,  porter, 
beer,  cider,  or  any  other  fermented,  mixed,  or  strong  drink,  (excepting  as  here- 
to/.;:-] inafter  excepted)  *within  three  miles  of  any  place  of  religious  worship,  in 

J  this  state,  duriug  the  time  of  holding  any  meeting  for  religious  worship 
at  such  place. 

32.  Sec.  2.  If  any  person  or  persons  shall  or  do  violate  this  act,  by  erecting, 
fixing,  or  having  any  booth,  stall,  tent,  carriage,  boat  or  vessel,  or  other  place,  for 
the  purpose  or  use  aforesaid,  or  by  selling,  bartering,  giving,  or  otherwise  dis- 
posing of  any  kind  of  articles  of  traffic,  spirituous  liquors,  wine,  porter,  beer,  cider, 
or  other  fermented,  mixed,  or  strong  drink,  in,  at,  or  about  any  such  booth,  stall, 
tent,  carriage,  boat  or  vessel,  or  other  place,  prepared  or  used  for  the  purposes 
aforesaid,  within  three  miles  of  any  place  of  religious  worship,  during  the  time  of 
holding  any  meeting  for  religious  worship  at  such  place,  the  person  or  persons 
so  offending  shall  first  be  informed  of  his,  her,  or  their  violation  of  this  act,  and 
shall  be  warned  by  any  justice  of  the  peace,  constable,  or  two  freeholders  of  the 
county  where  the  offence  is  or  shall  have  been  committed,  to  desist  from  such 
offence,  and  to  remove  such  booth,  stall,  tent,  carriage,  boat  or  vessel,  together 
with  all  such  articles  of  traffic,  spirituous  liquors,  wine,  porter,  beer,  cider,  or 
other  strong  drink,  belonging  to,  or  in  the  possession  of  the  person  or  persons  so 
offending;  and  if  such  person  or  persons,  on  receiving  such  information  and 
warning,  shall  forthwith  cease  to  offend  against  this  act,  and  shall  remove  as 
aforesaid,  at  least  three  miles  from  such  place  of  religious  worship,  then  no 
further  proceeding  under  this  act  shall  be  had  against  such  person  or  persons; 
but  if  such  person  or  persons  shall  refuse  or  neglect  immediately  to  remove,  as 
aforesaid,  when  informed  and  warned  as  aforesaid,  then  all  the  said  articles  of 
traffic,  spirituous  liquors,  wine,  porter,  beer,  cider,  and  other  fermented,  mixed 
and  strong  drink,  and  all  the  vessels,  chests,  and  other  things  containing  the 
same,  together  with  such  booth,  stall,  tent,  carriage,  boat  or  vessel,  or  other 
place,  prepared  or  used  for  the  purpose  aforesaid,  shall  be  and  are  hereby  de- 
clared to  be  forfeited;  and  it  shall  be  lawful  for  any  justice  of  the  peace  and 
constable,  with  two  freeholders  of  the  county,  to  seize  and  take  possession  of 
all  or  any  part  of  the  said  forfeited  articles  and  liquors,  together  with  such 
booth,  stall,  tent,  and  carriage,  boat  or  vessel,  and  at  any  time  within  ten  days 
after,  to  advertise  and  sell  the  same;  and  after  deducting  and  paying  the  neces- 
sary and  lawful  expenses  of  such  seizure  and  sale,  the  residue  of  the  proceeds  of 
such  sale  or  sales  shall  be  paid  to  the  overseers  of  the  poor  of  the  township,  for 
the  use  of  the  poor  of  the  county,  where  the  support  of  the  poor  is  a  county 
charge,  and  where  it  is  a  township  charge,  to  the  poor  of  the  township  where 
such  offence  shall  have  been  committed. 


YICE  AND   IMMORALITY.  905 

33.  Sec.  3.  Nothing  in  this  act  contained  shall  be  taken  or  construed  so  as  to 
affect  any  licensed  tavern  keeper,  in  his  or  her  ordinary  and  lawful  business,  at 
his  or  her  usual  place  of  residence,  specified  in  his  or  her  license,  nor  shall  it  be 
so  taken  and  construed,  as  to  affect  any  merchant,  shop-keeper,  farmer,  mechanic, 
or  other  person,  in  the  usual  and  lawful  transaction  of  his,  her,  or  their  ordinary 
concerns  and  business,  in  their  usual  places  of  doing  such  business  ;  neither  shall 
it  be  so  taken  or  construed  as  to  affect  any  person  or  persons  attending  any  reli- 
gious meeting,  or  their  property ;  nor  shall  it  be  so  taken,  construed,  or  under- 
stood, as  to  affect  any  person  or  persons  who  shall  have  a  permit  in  writing  from 
the  person  or  persons  having  the  oversight,  charge  and  management  of  any  such 
meeting,  to  sell  bread  and  other  necessary  articles  of  food  for  man  and  beast : 
Provided,  the  conduct  of  persons  attending  such  meeting  shall  accord  with  the 
lawful  rules  and  regulations  of  such  meeting,  and  the  property  of  such  persons 
attending  such  religious  meeting  be  not  of  the  description  forbidden  by  this  act. 

34.  Sec.  4.  If  any  suit  or  action  shall  be  brought  against  any  person  or  per- 
sons for  doing,  or  causing  to  be  done,  any  thing  in  pursuance  of  this  act,  accord- 
ing to  the  provisions  thereof,  the  defendant  or  defendants  may  plead  the  general 
issue,  and  give  the  special  matter,  under  this  act,  in  evidence ;  and  if  in  such  suit 
or  action,  a  verdict  and  judgment  shall  be  given  for  the  defendant  or  defendants, 
or  the  plaintiff  shall  become  nonsuit,  or  discontinue  his  action,  the  defendant  or 
defendants  shall  have  and  recover  double  costs  of  suit. 
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*A  Supplement  to  an  act  entitled  "An  act  for  suppressing  vice  and  immorality," 
approved  April  fifteenth,  eighteen  hundred  and  forty-six.  Approved  March  1G, 
1854.    (Pam.  398.) 

35.  Sec.  1.  No  transportation  of  freight,  excepting  milk,  on  any  public  high- 
way, railroad,  or  canal,  shall  be  done  or  allowed  by  any  person  or  persons  within 
this  state,  on  the  first  day  of  the  week,  commonly  called  the  christian  sabbath  : 
Provided,  that  nothing  in  this  act  contained  shall  be  construed  so  as  to  prevent 
the  transportation  of  the  United  States  mail  by  railroad  or  on  the  public  high- 
ways, or  to  the  regular  trips  of  ferry  boats  within  the  state  or  between  this  and 
another  state. 

36.  Sec.  2.  Every  person,  being  of  the  age  of  fourteen  years  or  upwards, 
offending  in  the  premises,  shall  for  every  such  offence  forfeit  and  pay,  to  the  use 
of  the  public  schools  of  the  township  where  such  offence  shall  be  committed,  the 
sum  of  twenty  dollars ;  and  if  any  person  offending  in  any  of  the  premises,  shall 
be  thereof  convicted  before  any  justice  of  the  peace  for  the  county  where  the 
offence  shall  be  committed,  upon  the  view  of  the  said  justice,  or  confession  of  the 
party  offending,  or  proof  of  any  witness  or  witnesses,  on  oath  or  affirmation,  then 
the  said  justice  before  whom  the  said  conviction  shall  be  had,  shall  direct  and 
send  his  warrant,  under  his  hand  and  seal,  to  some  constable  of  the  county  where 
the  offence  shall  have  been  committed,  commanding  him  to  levy  the  said  penalty 
or  penalties,  by  distress  and  sale  of  the  goods  and  chattels  of  such  offender,  and 
to  pay  the  money  therefrom  arising  to  the  collector  of  the  township  where  the 
said  offence  or  offences  shall  have  been  committed,  for  the  use  of  the  public 
schools  thereof. 

37.  Sec.  3.  In  case  no  such  distress  can  be  had,  then  every  such  offender  shall, 
by  a  warrant  under  the  hand  and  seal  of  the  said  justice,  be  committed  to  the 
common  jail  of  the  said  county,  city  or  town  corporate,  within  the  same,  for  a 
term  not  exceeding  ten  days,  to  be  certainly  expressed  in  said  warrant. 

38.  Sec.  4.  Every  justice  of  the  peace  in  this  state  is  hereby  empowered  and 
required,  upon  his  personal  knowledge  or  view,  or  other  due  information,  of  any 
canal  boat,  or  railroad  car,  transporting  freight  through  any  part  of  this  state  as 
aforesaid,  he  shall  be  authorized  and  required  to  stop  and  detain  the  same,  or 
order  the  same  to  be  stopped  and  detained,  at  the  cost  and  expense  of  the  pro- 
prietor or  proprietors  of  such  canal  boat  or  railroad  car,  until  the  following  day, 
and  then  to  be  dealt  with  as  hereinbefore  is  directed. 

39.  Sec.  5.  This  act  shall  apply  also  to  cattle,  sheep  and  hogs  being  driven 
to  market  on  the  sabbath  day. 
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NOTES. 


If  a  complaint  is  made  to  a  justice,  under  the  above  act,  or  the  supplement  (see  Religious 
Societies,  1),  he  should  issue  his  precept  to  a  constable,  reciting  the  complaint,  and  com- 
manding the  constable  to  cause  the  defendant  to  appear  before  him,  at  a  certain  time  and 
place,  and  this  must  be  served  on  the  defendant  personally;  it  is  not  a  proceeding  under 
the  small  cause  act.      1  Harr.  1,  96. 

A  complaint  for  swearing  several  oaths,  in  the  same  words,  setting  forth  that  the  defend- 
ant swore  thirty  three  profane  oaths,  in  these  words,  to  wit,  giving  the  words,  and  a  con- 
viction in  the  words  of  the  statute,  without  setting  forth  the  township,  is  good.  No  state  of 
demand  is  necessary,  nor  can  there  be  a  jury  trial.  It  is  not  necessary  to  endorse  the  title 
of  the  statute,  &c,  on  the  process.     1  Havr.  1. 

A  joint  process,  complaint  and  conviction  against  three  persons,  is  not  good;  each  indi- 
vidual should  be  proceeded  against  separately.     1  Harr.  96. 

The  form  given  (above  17)  for  the  conviction  ought  to  be  pursued;  or  in  case  of  a  pro- 
ceeding under  the  supplement,  the  conviction  should  state  every  thing  necessary  to  consti- 
tute a  legal  conviction,  showing  that  the  offence  was  proved,  and  not  only  convicting  the 
offender,  but  giving  judgment  against  him  for  the  penalty.     lb. 
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An  Act  to  regulate  wagons  and  other  wheel  carriages,  within  the  state  of  New  Jersey. 
Passed  the  30th  of  May,  1787.     (R.  S.  533.) 

Whereas  sundry  inhabitants  of  this  state  have,  by  their  petition,  set  forth,  that 
they  find  great  inconvenience,  and  labor  under  considerable  difficulties,  by  the 
difference  in  the  track  or  running  of  wagons  aud  other  wheel  carriages,  in  the 
counties  of  this  state  ;  for  remedy  whereof, 

1.  All  wagons  and  other  wheel  carriages  of  any  kind  or  description  whatever, 
drawn  by  one  or  more  horse  or  horses,  oxen  or  other  cattle,  made  and  con- 
structed, and  all  axletrees,  made  or  repaired,  from  and  after  the  first  day  of  Oc- 
tober next,  travelling  or  passing  on  or  through  the  roads  or  highways  within  this 
state,  belonging  to  persons  resident  therein,  shall  run  or  track  on  the  ground, 
from  centre  to  centre  of  the  felloes,  not  less  than  four  feet  and  ten  inches,  under 
the  penalty  of  twenty  shillings,  to  be  recovered  from  the  owner  or  owners,  pro- 
prietor or  proprietors,  of  such  wagon  or  other  wheel  carriage,  for  each  and 
every  oifence,  before  any  one  justice  of  the  peace  of  this  state,  where  the  fact 
shall  be  committed,  upon  the  oath  or  affirmation  of  one  or  more  witness  or  wit- 
nesses; which  said  fine,  when  recovered,  shall  be  paid,  one  moiety  thereof  to  the 
overseers  of  the  highways  for  the  township,  division  or  precinct  where  the  fact 
was  committed,  to  be  applied  towards  repairing  the  highways  in  the  same,  and 
the  other  moiety  to  be  paid  to  the  person  or  persons  prosecuting  the  same  to 
effect ;  and  the  said  overseers  are  hereby  made  accountable  for  all  moneys  they 
may  receive  in  virtue  of  this  act,  in  the  same  manner  and  form,  as  they  are  for 
other  fines  and  forfeitures:  Provided  always,  the  above  fines  shall  not  be  set  or 
levied  more  than  once  upon  one  journey;  and  that  every  information,  relative  to 
any  breach  of  this  act,  be  made  within  twenty  days  after  the  offence  is  committed. 
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WASTE. 

Action  for,  mny  be  against    tenants  in  Guardian,  liable  for  treble  damages,  &c.,     1 

dower,  kc,  3     Heir  may  have  action  for  waste  in  the 

proceeding,  if  defendant  does  not  lifetime  of  his  ancestor,  6 

appear,  4    Tenants,  not  to  commit  waste,  without 

in  cases  of  joint  tenants,  &c,  5  license,  2 

not  to  be  brought  for  an  accidental  letting  land  to  another  liable,  7 

fire,  8  I 

[See   Chancery.     Executors  and  Administrators.     Partition.     Practice  of 

Law.      Timber.'] 

An  Act  for  the  prevention  of  waste.     Passed  the  17th  of  March,  1795.     (R.  S.  122.) 

1 .  No  guardian  shall  make  or  suffer  any  waste,  sale  or  destruction  of  the  in- 
heritance of  his  ward,  or  of  those  things  that  he  hath  or  may  have  in  his  custody ; 
but  shall  safely  keep  the  same  inheritance  to  the  use  of  the  said  heir,  and  keep 
and  sustain  the  houses,  gardens  and  other  things  pertaining  to  the  same  lands, 
by  and  with  the  issues  and  profits  thereof,  and  shall  deliver  the  same  to  his  ward, 
when  he  comes  to  his  full  age,  in  as  good  order  and  condition  at  least  as  such 
guardian  received  the  same,  and  shall  answer  to  such  heir  for  the  residue  of  such 
issues  and  profits  of  the  same  inheritance  by  a  lawful  account,  saving  to  the  guar- 
dian his  reasonable  charges  and  expenses;  and  if  any  guardian  shall  make  or 
suffer  any  waste,  sale  or  destruction,  of  the  inheritance  of  his  ward,  he  shall  lose 


the  same  custody,  *and  shall  recompense  the  ward  thrice  as  much  as  the 
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damages  shall  be  assessed  at  by  the  jury. 

2.  Xo  tenant  for  life  or  years,  or  for  any  other  term,  shall,  during  the  term, 
make  or  suffer  any  waste,  sale  or  destruction  of  houses,  gardens,  orchards,  lands 
or  woods,  or  any  thing  belonging  to  the  tenements  demised,  without  special 
license  in  writing,  making  mention  that  he  may  do  it. 

3.  Any  person  may  have  a  writ  of  waste  out  of  chancery  against  him  or  her, 
who  holdeth  by  curtesy,  or  otherwise,  for  term  of  life,  or  for  term  of  years,  or  other 
term,  or  a  woman  in  dower,  as  well  as  against  guardians  ;  and  whoever  shall  be 
convicted  of  waste  shall  lose  the  thing  or  place  wasted,  and  shall  recompense 
thrice  as  much  as  the  damages  shall  be  assessed  at  by  the  jury. 

4.  In  all  actious  of  waste,  if  the  defendant  come  not  at  the  return  of  the  origi- 
nal writ,  he  shall  be  attached,  and  if  he  come  not  at  the  return  of  the  attachment, 
he  shall  be  distrained,  and  if  he  come  not  after  the  distress,  or  if  he  come,  and 
afterwards  make  default,  the  sheriff  shall  be  commanded,  that  in  his  proper  per- 
son, he  take  with  him  twelve  good  and  lawful  men  of  his  county,  and  go  to  the 
place  wasted,  and  inquire  of  the  waste  done,  and  return  an  inquest,  and  after  the 
inquest  returned,  the  plaintiff  shall  have  judgment  to  recover  the  place  wasted, 
and  treble  the  damages  found  by  the  inquest. 

5.  When  two  or  more  do  or  shall  hold  any  lands,  tenements,  hereditaments, 
houses,  woods,  or  other  such  thing,  in  common,  as  parceners,  tenants  in  common, 
or  joint  tenants,  wherein  none  knows  his  or  her  se-veral  part,  and  some  or  one  of 
them  do  waste,  an  action  shall  lie  by  a  writ  of  waste  ;  and  when  it  shall  come 
unto  judgment,  the  defendant  shall  choose  either  to  take  his  or  her  part  in  a  place 
certain,  by  the  sheriff  and  a  jury  to  be  assigned,  or  else  to  give  such  security,  as 
the  court  shall  allow  and  deem  sufficient,  not  to  commit  any  further  waste,  and 
to  take  nothing  from  thenceforth  in  the  same  lands,  tenements,  hereditaments, 
houses,  woods,  or  other  such  thing,  but  as  his  or  her  partners  will  take  ;  and  if 
he  or  she  choose  to  take  his  or  her  part  in  a  place  certain,  the  same  shall  be 
assigned  to  him  or  her  in  the  part  wasted,  as  it  was  before  he  or  she  committed 
the  waste  ;  but  if  the  defendant  shall  not  choose  to  take  his  or  her  part  in  a  place 
certain,  or  if  the  waste  exceed  his  or  her  proportion,  the  plaintiff  shall  recover 
against  such  defendant  such  damages  as  shall  be  found  by  the  jury  or  inquest. 
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6.  Every  heir,  in  whose  ward  soever  he  or  she  be,  and  whether  he  or  she  be 
in  ward  or  not,  and  as  well  within  age  as  of  full  age,  shall  have  his  or  her  reco- 
very, by  a  writ  of  waste,  for  waste  and  destruction  made  in  houses,  lands,  or  tene- 
ments of  his  or  her  inheritance,  as  well  in  the  time  of  his  or  her  ancestor  or 
ancestors,  as  at  any  other  time  after  the  inheritance  descended  or  come  to  him  or 
her,  and  shall  be  answered  unto  for  the  same,  and  shall  recover  the  houses,  lands 
or  tenements  wasted,  and  treble  damages  as  aforesaid. 

7.  Where  any  tenant  for  term  of  life,  or  for  another's  life,  or  for  term  of  years, 
or  any  other  term,  hath  or  shall  let  or  grant  his  or  her  estate,  in  the  lands  and  tene- 
ments demised  to  or  held  by  him  or  her,  to  any  person  or  persons,  and  shall  still 
continue  to  occupy  the  same  lands  and  tenements,  or  to  take  the  profits  thereof, 
and  shall  commit  or  suffer  waste  and  destruction  in  the  same  lands  and  tenements, 
to  the  disinheritance  of  him,  her  or  them,  in  the  reversion,  he,  she  or  they  to 
whom  the  reversion  doth  or  shall  appertain,  may,  in  such  case,  have  and  maintain 
a  writ  of  waste  against  the  said  tenant  for  term  of  life,  or  of  another's  life,  or  for 
term  of  years,  or  other  term,  and  recover  against  him  or  her  the  place  wasted, 
and  his,  her,  or  their  treble  damages  for  the  waste  done,  if  the  said  tenant  was 
punishable  of  or  for  waste  before  he  or  she  leased  or  granted  over  his  or  her  estate 
as  aforesaid,  but  not  otherwise. 

8.  No  action,  suit  or  process  whatsoever  shall  be  had,  maintained  or  prosecuted 
against  any  person  in  whose  house  or  chamber  any  fire  shall  accidentally  begin,  or 
any  recompense  be  made  by  such  person  for  any  damage  suffered  or  occasioned 
thereby:  Provided,  nothing  in  this  section  shall  extend  to  defeat  or  make  void 
any  contract  or  agreement  made  or  to  be  made  between  landlord  and  tenant. 
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The  use  of  wood,  for  the  common  purposes  of  the  estate,  is  not  waste;  therefore,  where 
land  w:is  annexed  to  a  furnace,  cutting  wood  for  it  held  no  waste.  2  South.  552.  1  Gr.  C. 
R.  467. 

A  rule  to  stay  waste  allowed  in  an  action  of  dower.    2  South.  717.    See  Practice  of  Law. 

A  devisee  of" an  estate  tail,  or  of  a  contingent  fee,  with  an  executory  devise  over,  has  no 
power  to  commit  waste.     Sax.  314. 

The  chancellor  has  power  to  restrain  committing  waste.  Sax.  518.  And  will  do  it  in  the 
case  of  a  mortgagee  in  possession.  Id.  534.  To  justify  an  injunction,  a  case  of  irreparable 
injury  must  appear.     1  Gr.  C.  R.  279,  422,  482.     2  G.  C.  R.  177,  449. 

Digging  away  the  green  sward  on  the  bank  of  a  river,  and  cutting  down  the  trees  thereon, 
so  as  to  expose  it  to  be  washed  by  the  river,  held  waste.     Sax.  694. 

On  a  bill  for  partition,  an  injunction  was  granted,  restraining  the  party  in  possession 
from  committing  waste.     1  H.  C.  R.  397. 
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Bushel,  what  to  consist  of. 

Chosen  freeholders  to  provide  standards, 

to  deposit  them  with  county  clerk, 

to  furnish  county  sealer  with  a  seal, 

Clerk  of  county  to  be  county  sealer, 

oath  of.  to  be  filed,  2, 

to  notify  dealers  to  bring  in, 

Fees  of  county  sealer, 

Penalty  for  using  weights,  &c,  not  sealed,  4 


Steelyards  and  patent  balances,  when  to 

be  used,  4 

Standard  of,  established,  1 

deposited   in    secretary's  oflSce  in 

Trenton,  1 

how  calculated,  5 

Secretary  of  state,  to  keep  standard,  1 

to  assist  in  adjusting,  for  counties,  1 

to  give  certificate  of  correctness,  1 

to  seal  standards  so  compared,  2 


An  Act  to  establish  a  uniform  standard  of  weights  and  measures  in  this  state.     Revision — 
Approved  April  17,  1846.     (R.  S.  1U57.) 

1.  The  standard  of  weights  and  measures  of  the  United  States,  now  depo- 
sited in  the  office  of  the  secretary  of  state  at  Trenton,  shall  be  the  standard  of 
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weights  and  measures  of  this  state,  for  the  approving  and  sealing  of  the  same, 
in  the  several  counties  thereof;  and  the  said  secretary  of  state  is  hereby  enjoined 
to  preserve  and  take  care  of  the  same,  and  to  allow  and  assist  such  person  or 
persons,  authorized  by  the  chosen  freeholders  of  each  county  of  this  state,  to 
compare  and  adjust  a  corresponding  standard  of  weights  and  measures  for  each 
and  every  county,  and  shall  give  to  such  person  or  persons,  so  authorized,  a  cer- 
tificate under  the  seal  of  his  office,  of  their  correctness,  as  compared  with  the 
standard  in  his  office  ;  and  the  said  secretary  of  state  shall  procure  a  seal,  upon 
which  shall  be  imprinted  the  letters  S.  S. ,  and  shall  mark  with  the  said  seal 
each  and  every  article  so  compared,  for  which  he  shall  receive  a  reasonable  com- 
pensation from  the  treasurer  of  this  state,  upon  the  certificate  of  the  governor 
thereof. 

2.  The  chosen  freeholders  of  each  and  every  county  shall,  at  the  expense  of 
the  several  counties  in  this  state,  provide,  by  the  twentieth  of  March,  eighteen 
hundred  and  forty-seven,  a  set  of  brass  weights,  from  half  an  ounce  up  to  fifty 
pounds  avoirdupois,  and  measures  from  one  pint  up  to  a  gallon,  and  from  a 
quarter  of  a  peck  to  half  a  bushel,  and  a  yard  stick,  of  good,  permanent,  and 
durable  construction,  according  to  the  standard  above  mentioned,  proved  and 
sealed  by  the  secretary  of  state,  and  likewise  a  seal,  upon  which  shall  be  im- 
printed the  letters  C.  S.,  who  shall  deposit  the  same  with  the  clerk  of  the  county 
they  represent,  who  is  and  shall  be  hereby  constituted  the  sealer  of  weights  and 
measures  for  said  county,  and  shall  keep  the  same  in  his  office  in  good  order 
and  repair,  and  shall  take,  on  entering  on  the  duties  of  his  office,  the  following 
oath  (or  affirmation),  viz.: 

I do  swear  (or  affirm),  that  I  will  not  stamp,  seal,  or  give  any  certi- 
ficate for  any  weights  or  measures,  but  such  as  shall,  as  nearly  as  possible,  agree 
with  the  standard  in  my  keeping,  and  will  in  all  respects  truly  and  faithfully 
discharge  *and  execute  the  trust  reposed  in  me  to  the  best  of  my  ability  r*own 
and  capacity.     So  help  me  God.  L 

Which  said  oath  (or  affirmation)  shall  be  administered  by  any  justice  of  the 
peace,  in  the  presence  of  not  less  than  two  members  of  the  board  of  chosen  free- 
holders of  said  county,  and  filed  by  said  clerk  in  his  office. 

3.  The  clerk  or  sealer  of  weights  and  measures  in  every  county  in  this  state, 
shall  post  up  a  notification  in  writing,  by  setting  up  three  advertisements  in 
each  township  thereof,  on  the  first  day  of  March  next,  and  on  the  same  day 
every  seventh  year  thereafter,  or  shall  cause  such  notification  to  be  published  at 
least  four  weeks  successively  in  one  or  more  newspapers  printed  and  published 
in  said  county,  requiring  all  and  every  person  within  their  respective  counties  to 
bring  in  to  the  said  sealer  of  weights  and  measures  all  such  weights  and  mea- 
sures by  which  they  respectively  buy  or  sell,  giving  at  least  thirty  days'  notice 
of  the  appointed  time  for  the  sealing  aforesaid ;  and  the  clerk  or  sealer  may 
demand  and  receive  from  the  owner  of  all  weights  and  measures,  so  tried, 
proved,  and  sealed,  by  the  seal  of  said  clerk,  two  cents  for  each  and  every  article 
which  he  may  seal :  it  shall  further  be  the  duty  of  said  clerk  to  give  a  certificate 
to  every  person  or  persons  who  may  apply  to  him  to  have  articles  sealed,  stating 
the  number  so  sealed,  their  weight  or  capacity,  and  that  they  agree  and  corre- 
spond with  the  standard  deposited  in  his  office ;  and  if  any  person  or  persons 
shall  carry  any  weights  or  measures  to  said  clerk  to  be  sealed,  at  any  time  after 
the  clay  notified  for  sealing  as  aforesaid,  the  clerk  or  sealer  of  weights  and  mea- 
sures in  such  case  may  demand  and  take  eight  cents  for  each  and  every  article 
he  may  seal. 

4.  If  any  person  or  persons  within  this  state  shall,  at  the  expiration  of  thirty 
days  after  the  appropriate  time  of  sealing,  vend  or  sell  any  wares  or  merchan- 
dise, or  any  commodity  whatever,  by  any  other  weights  and  measures  but  such 
as  shall  have  been  tried,  proved  and  sealed  as  this  act  requires,  the  person  or 
persons  so  offending  shall  forfeit  and  pay  for  every  offence  a  sum  not  less  than 
two,  and  not  exceeding  five  dollars,  one  half  to  go  to  the  prosecutor,  and  the 
other  half  to  the  poor  of  the  township  in  which  said  offence  may  be  committed, 
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to  be  recovered  by  action  of  debt,  in  any  court  having  cognizance  of  the  same : 
Provided  always,  that  nothing  in  this  act  shall  be  so  construed  as  to  prohibit 
any  person  or  persons  from  buying  or  selling  by  steelyards  or  patent  balances, 
when  they  shall  have  been  tried  by  and  agree  with  the  standard  aforesaid,  and 
when  the  buyer  and  seller,  payer  and  receiver,  shall  both  consent  thereto. 

5.  It  shall  be  lawful  and  proper  to  calculate  the  standard  of  weights  within 
this  state  in  the  following  manner,  to  wit :  sixteen  drachms  one  ounce,  sixteen 
ounces  one  pound,  twenty-five  pounds  one  quarter  of  an  hundred,  four  quarters 
one  hundred,  and  twenty  hundred  one  ton,  any  usage  or  custom  to  the  contrary 
thereof  notwithstanding,  except  such  as  may  be  used  iu  weights  of  coins  and 
apothecary  drugs. 

6.  The  bushel  shall  consist  of  sixty  pounds  of  wheat,  fifty-six  pounds  of  rye 
or  Indian  corn,  fifty  pounds  of  buckwheat,  forty-eight  pounds  of  barley,  thirty 
pounds  of  oats,  fifty-five  pounds  of  flaxseed,  and  sixty-four  pounds  of  clover- 
seed.     Sixty  pounds  of  potatoes.     Act  of  1855.     Pam.  288. 
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Chosen  freeholders  may  grant  license  to          |  License,  docks  in  cities,  how  constructed,     10 
build,  4    owners  applying  for,   to  pay  ex- 


Conmiissioners,  when  and  how  appointed,    6 

additional,  may  be  appointed,  7 

Docks,  &c,  where  owners  of  land  may 

build,  1 

not  to  obstruct  navigation,  2 

when  notice   of  application  to  be 

given,  3 

how  constructed  in  cities,  &c,  10 

License  to   build  docks,    &c,   how    ob- 
tained, 3,  4 

to  be  proved  and  recorded,  5 

when   on  tide-water  between  two 

counties,  6 


penses, 
Owners  applying  for  license,  to  pay  ex- 
penses, 
of  docks,  &c,  may  demand  wharf- 


12 

12 
13 


Proceedings  may  be  removed  to  supreme 

court,  9 

Shore,  shore-line  and  shore  owner  de- 
fined, 11 
Wharf  on  tide-water  between  two  coun- 
ties, 6 

not   to   extend   below  low   water 

mark,  S 


An  Act  to  authorize  the  owners  of  lands  upon  tide-waters,  to  build  wharves  in  front  of  the 
same.     Approved  March  18,  1851.     (Pam.  335.) 

1.  It  shall  be  lawful  for  the  owner  of  lands,  situate  along  or  upon  tide-waters, 
to  build  docks  or  wharves  upon  the  shore,  in  front  of  his  lands,  and  in  any  other 
way  to  improve  the  same,  and,  when  so  built  upon  or  improved,  to  appropriate 
the  same  to  his  own  exclusive  use. 

2.  It  shall  be  lawful  for  the  owner  of  lands,  situate  along  or  upon  tide-waters, 
to  build  docks,  wharves,  and  piers  in  front  of  his  lands,  beyond  the  limits  of 
ordinary  low  water,  in  such  manner  as  not  to  hinder,  interfere  with,  or  impair 
the  public  right  of  navigation,  upon  license  obtained  for  that  purpose,  as  here- 
inafter provided. 

3.  Any  owner  of  lands  situate  upon  tide-waters,  who  may  be  desirous  to 
build  any  dock,  wharf,  or  pier  in  front  of  the  same,  to  extend  beyond  the  limits 
of  ordinary  low  water,  shall  first  obtain  license  for  that  purpose  from  the  board 
of  chosen  freeholders  of  the  county  in  which  such  lands  may  lie  ;  and  notice  of 
the  application  for  such  license  shall  be  given  by  advertisement,  inserted  for  six 
weeks  in  a  public  newspaper  published  in  said  county,  and  if  none  be  published 
therein,  then  in  a  newspaper  circulating  therein,  published  in  an  adjoining  county, 
and  put  up,  for  the  same  space  of  time,  in  five  of  the  most  public  places  in  the 
neighborhood  of  said  lands ;  which  notice  shall  specify  the  time  and  place  of 
such  application,  and  the  location  and  dimensions  of  the  dock,  wharf,  or  pier 
intended  to  be  built. 

4.  The  board  of  chosen  freeholders  of  any  county  in  this  state,  upon  proof, 
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made  and  filed  with  their  clerk,  of  notice  having  been  given,  as  hereinbefore 
directed,  shall  hear  such  application,  which  shall  be  in  writing  ;  and  if  no  objec- 
tion shall  be  made  thereto,  and  if  the  improvement  applied  for  shall  not  appear 
to  them  to  be  injurious  to  public  navigation,  shall  grant  license  to  such  applicant 
to  build  such  dock,  wharf,  or  pier,  or  so  much  thereof  as  shall  appear  not  to  con- 
flict with  the  public  right  of  navigation  in  said  waters  ;  and  if  any  opposition  be 
made  to  said  application,  said  board  may,  at  their  own  discretion,  proceed  to 
hear  and  determine  the  same,  or  may  appoint  a  committee  of  three  of  their  own 
number  to  examine  the  premises,  and  report  on  such  application  ;  after  which 
hearing  or  report,  said  board  shall  grant  to  such  applicant  a  license  to  build  the 
dock,  wharf,  or  pier  applied  for,  if  the  same  shall  appear  to  them  not  to  inter- 
fere injuriously  with  the  public  right  of  navigation,  or  so  much  thereof  as  they 
shall  think  does  not  so  interfere. 

5.  Such  license  shall  specify  the  limits  of  said  improvement,  shall  be  signed  by 
the  director  and  clerk  of  said  board,  and,  before  delivery,  be  recorded  in  the 
minutes  of  said  board  ;  and  also,  when  the  signing  of  the  same  by  the  director 
shall  have  been  acknowledged  or  proved,  in  the  same  manner  as  the  execution 


of  deeds  *is  now  directed  by  law  to  be,  shall  be  recorded  in  the  county 
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clerk's  office  of  such  county,  in  the  records  of  deeds,  and  shall,  when  so 
recorded  and  delivered,  authorize  and  empower  the  said  applicant  to  erect  the 
duck,  wharf,  or  pier  at  any  time  within  five  years  from  the  date  thereof;  and 
said  docks,  wharves,  or  piers,  or  so  much  thereof  as  may  be  erected  within  said 
five  years,  shall  be  vested  in  said  shore  owner,  in  the  same  manner,  for  the  same 
estate,  and  with  the  same  limitations  over,  in  remainder  or  otherwise,  as  the 
lands  along  said  tide-waters  in  front  of  which  the  same  were  made  may  be  ;  and 
such  license  shall  not  be  assignable,  except  with,  and  as  appurtenant  to  said 
lands,  and  shall  pass,  by  any  sale  of  said  lands,  as  appurtenant  thereto. 

6.  When  any  owner  of  lands  situated  upon  any  tide-water,  which  is  a  bound- 
ary between  any  two  counties  of  this  state,  shall  be  desirous  to  build  any  dock, 
wharf,  or  pier  in  front  of  the  same,  as  mentioned  in  the  third  section  of  this  act, 
the  respective  directors  of  the  boards  of  freeholders  of  said  respective  counties, 
together  with  six  other  members  of  each  of  said  boards,  shall  constitute  a  board 
of  commissioners,  to  hear  and  determine  the  application  for  license  for  said  pur- 
pose ;  and  the  application  for  any  such  license  shall  be  made  to  the  respective 
directors  of  said  boards  of  freeholders,  and  the  same  shall  be  conducted  and  heard, 
and  determined  in  the  same  manner  and  way,  as  is  hereinbefore  provided  with 
respect  to  the  board  of  chosen  freeholders,  except  that  notice  as  aforesaid  shall 
be  given  in  each  county  ;  and  the  license  shall  be  signed  by  the  directors  and 
clerks,  and  recorded  in  the  minutes  of  the  respective  boards. 

7.  The  board  of  chosen  freeholders  to  whom  any  application  shall  be  made, 
under  the  preceding  section,  through  the  director  thereof,  shall  name  and  desig- 
nate the  six  other  members  to  be  joined  in  the  commission,  who  shall  not  be  in- 
terested in  the  application  ;  and  the  license  granted  by  said  board  of  commis- 
sioners may  be  acknowledged  or  proved,  and  recorded  in  the  same  manner  as  the 
license  granted  by  the  board  of  freeholders,  and  shall  have  the  same  operation, 
force,  and  effect. 

8.  Any  thing  in  this  act  contained,  or  any  license  granted  by  virtue  thereof, 
shall  not  authorize  any  shore  owner  to  extend  any  wharf,  or  other  improvement, 
over  lands  on  the  shore  or  under  water,  beyond  low  water  mark,  the  title  to 
which,  or  any  easement  therein,  by  grant  from  this  state  or  otherwise,  may  be 
vested  in  any  other  person  than  such  shore  owner;  and  nothing  herein  contained 
shall,  before  any  improvement  be  actually  made  by  virtue  thereof,  prevent  the 
state  from  appropriating  to  public  use  the  lands  lying  under  water,  in  the  same 
manner  as  could  be  done  before  the  passage  of  this  act ;  and  the  board  of  chosen 
freeholders  of  the  county  wherein  the  same  may  lie,  may  require  any  wharf  so 
built  beyond  low  water  mark,  or  any  part  thereof,  to  be  kept  as  a  public  wharf, 
open  to  all  persons  whatever,  under  such  regulations  and  at  such  reasonable 
rates  of  wharfage  as  they  may  direct. 
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9.  Any  proceedings  under  this  act  may  be  removed  into  the  supreme  court 
by  certiorari,  and  may  be  there  examined  and  reviewed  upon  the  law  and  facts 
and  merits  of  the  case ;  and  the  said  court  may,  whenever  they  may  deem  it  neces- 
sary, cause  any  matter  of  fact  involved  in  any  case,  to  be  tried  by  a  jury  in  such 
county  as  they  may  see  fit. 

10.  All  docks,  wharves,  and  piers,  which  may  be  constructed  by  virtue  of  any 
license  under  this  act,  in  any  incorporated  city  or  borough,  which  may  have  power 
to  regulate  and  direct  the  manner  of  building  docks,  wharves,  and  piers  within 
their  limits,  shall  be  built  according  to  such  order  and  direction  made,  pursuant 
to  such  powers. 

11.  The  term  shore,  in  this  act,  shall  be  construed  to  mean  the  land  between 
the  limits  of  ordinary  high  and  low  water  ;  the  term  shore-line,  to  mean  the  edge 
of  the  water  at  ordinary  high  water,  and  the  term  shore  owner,  to  mean  the  owner 
of  the  lands  above  and  adjoining  the  shore-line. 

Supplement.     Approved  March  10,  1853.     (Pam.  394.) 

1 2.  The  necessary  and  legal  expenses  of  the  board  of  chosen  freeholders  of  any 
county  in  this  state,  or  of  any  committee  thereof,  or  of  the  board  of  commissioners 
*q*7  31  Authorized  by  the  sixth  section  of  the  act  to  which  this  is  a  supplement, 

J  which  may  be  incurred  in  hearing  and  determining  any  application  for 
license  to  build  a  dock,  wharf  or  pier,  according  to  the  provisions  of  said  act, 
shall  be  paid  by  the  owner  or  owners  of  lauds,  making  application  therefor. 

An  Act  to  protect  the  private  rights  of  the  owners  of  docks,  wharves,  store-houses,  and  piers. 
Approved  March  9,  1848.     (Pam.  217.) 

13.  It  may  and  shall  be  lawful  for  the  owners  and  holders  of  all  docks,  wharves, 
store-houses,  and  piers,  to  use,  possess,  repair,  and  keep  in  order,  and  to  lay  any 
steamboat,  vessel,  or  other  craft  at  the  same ;  and  to  demand,  take,  sue  for,  and 
recover  reasonable  wharfage,  demurrage,  rent,  or  dockage,  of  and  from  any  steam- 
boat, vessel,  or  other  craft  using  the  same,  and  from  all  persons  who  may  use  the 
said  docks,  wharves,  store-houses,  and  piers,  in  any  way  whatever,  and  shall  also 
be  authorized  to  recover  for  any  damage  that  may  be  done  to  the  same  :  Pro- 
vided, that  this  act  shall  not  impair  the  legal  rights  of  any  other  persons  or 
authorize  any  hinderance  to  the  navigation. 


NOTES. 

A  wharf  is  private  property,  and  cannot  be  used  by  the  public  without  the  owner's  con- 
sent, (except  perhaps  for  the  mere  purposes  of  navigation).     3  Dutch.  290. 

On  an  application  to  the  board  of  freeholders  for  a  license  to  build  a  wharf,  they  have 
no  power  to  examine  and  decide  the  title  of  the  applicants;  if  the  case  is  properly  before 
them,  they  can  examine  and  decide,  whether  the  proposed  improvements  will  interfere 
injuriously  with  the  public  right  of  navigation.     3  Dutch.  048. 


WILLS.  913 


WILLS. 


Child,  birth  of,  when  ii  revokes  will,  20  I  Personal    property,    testator    must    be 
born  after  will,  when  to  have  share  twenty-one,  28 


ef  the  estate,  21 

—  dying  in  life  of  testator,  when  the 

devise  or  legacy  not  to  lapse,  -- 

Estate  for  life  of  another  devisable,  1 

in  fee,  how  devised,  39 

Execution,  formalities  necessary,  24 

Guardian  may  tie  appointed  by  father,  0,10,24 
Heirs  and  assigns,  these  words  not,  neces- 
sary to  devise  an  estate  in  fee,  39 
Issue,  words  "die  without,  &c," effect  of,  27 
Married  woman  or  infant  cannot  make,  3 
Nuncupative,  how  made,                  13,  14,  29 

how  long  before  proved,  15 

not  to  alter  written  wills,  lfi 

- — ■ —  who  may  be  witnesses,  17 

of  a  soldier  or  mariner,  18 

Personal  property,  how  to  be  made,  24 
to  be  proved  and  recorded,  19 


Probate  of,  when  from  another  state,  31  to  85 
Ileal  estate  acquired  after  making,  may 

pass,  26 

Revocation  of,  2,  25 

by  birth  of  child,  20 

Surrogate,  how  to  grant  probate  of  a  will 

from  another  state,  31,  32 

Widow  may  bequeath  crop  on  ground,  12 
Will  from  another  state,  probate  of,      31,  32 

certified  copy,  evidence,  33 

bond  required,  34 

commission  may  issue,  35 

from  Great  Britain,  Ireland,  &c,        38 

Witnesses,  how  many  necessary,  24 

not  to  take  under  will,  4,  7 

creditor  may  be,  5 

to  whom  legacy  is  given,  6 

who  not  affected  by  act,  8 


[See  Descent.    Executors  and  Administrators.    Legacies.    Orphans'  Courts. 
Partition.     Sale  of  Land.     Secretary  of  State.'] 

An  Act  concerning  wills.     Revision — Approved  April  15,  1846.     (R.  S.  363.) 

1.  All  estates  pur  auter  vie,  shall  be  devisable  by  will  in  writing,  signed  and 
published  by  the  party  so  devising  the  same  in  the  presence  of  three  subscribing 
witnesses,  and  proved  and  recorded  in  the  manner  prescribed  in  and  by  the  act 
entitled,  "An  act  for  confirming  of  conveyances  of  lands  made  and  to  be  made 
by  wills  and  powers  of  attorney,  and  declaring  what  exemplifications  of  records 
and  other  things  shall  be  holden  and  received  for  good  evidence  of  estates  of  in- 
heritance, and  for  transferring  of  uses  into  possession,"  passed  the  seventeenth 
day  of  March,  in  the  year  of  our  Lord  one  thousand  seven  hundred  and  thirteen- 
fourteeu ;  and  if  no  such  devise  thereof  be  made,  the  same  or  so  much  thereof  as 
shall  not  be  so  devised,  shall  go  to  the  executors  or  administrators  of  the  party 
who  had  the  estate  thereof  by  virtue  of  the  grant,  and  shall  be  assets  in  their 
hands,  and  be  applied  and  distributed  in  the  same  manner  as  the  personal  estate 
of  the  testator  or  intestate.     (See  24.) 

2.  No  devise  or  bequest  in  writing,  of  any  lands,  tenements,  hereditaments  or 
♦other  estates  whatsoever  in  this  state,  or  of  any  estate  pur  auter  vie,  or  r^o* . 
any  clause  thereof,  shall  be  revocable,  otherwise  than  by  some  other  will  L 

or  codicil  in  writing,  or  other  writing  declaring  the  same,  or  by  burning,  cancel- 
ling, tearing  or  obliterating  the  same  by  the  testator  himself  or  in  his  presence, 
and  by  his  direction  and  consent ;  but  all  devises  and  bequests  of  any  lands, 
tenements,  hereditaments  or  other  estates  whatsoever  in  this  state  or  of  any 
estate  pur  auter  vie,  shall  remain  and  continue  in  force  until  the  same  be  burnt, 
cancelled,  torn  or  obliterated  by  the  testator  or  by  his  directions  in  manner 
aforesaid,  or  unless  the  same  be  revoked  or  altered  by  some  other  will  or 
codicil  in  writing,  or  other  writing  of  the  devisor,  signed  in  the  presence  of 
three  or  more  subscribing  witnesses,  declaring  such  revocation  or  alteration. 
(See  25.) 

3.  Wills  or  testaments,  made  or  to  be  made,  of  any  lands,  tenements  or  here- 
ditaments or  of  any  estate  pur  auter  vie,  by  any  woman  covert,  or  person  within 
the  age  of  twenty-one  years,  or  any  idiot,  lunatic  or  person  of  non-sane  mind  and 
memory,  shall  not  be  held  or  taken  to  be  good  or  effectual  in  law. 

4.  If  any  person  hath  attested  the  execution  of  any  will  or  codicil,  after  the 
first  day  of  March,  in  the  year  of  our  Lord  one  thousand  seven  hundred  and 
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fifty-three,  or  shall  attest  the  execution  of  any  will  or  codicil  hereafter  to  be 
made,  to  whom  any  beueOcial  devise,  legacy,  estate,  interest,  gift  or  appoint- 
ment of  or  affecting  any  real  or  personal  estate,  other  than  and  except  charges 
on  lands,  tenements  or  hereditaments,  for  the  payment  of  any  debt  or  debts,  hath 
been  or  shall  be  thereby  given  or  made,  such  devise,  legacy,  estate,  interest,  gift 
or  appointment,  shall,  so  far  only  as  concerns  such  person  attesting  the  execu- 
tion of  such  will  or  codicil,  or  any  person  claiming  under  him  or  her,  be  utterly 
null  and  void,  and  such  person  shall  be  admitted  as  a  witness  to  the  execution  of 
such  will  or  codicil,  notwithstanding  such  devise,  legacy,  estate,  interest,  gift  or 
appointment  mentioned  in  such  will  or  codicil.     (See  7.) 

5.  In  case  by  any  will  or  codicil,  made  or  to  be  made,  any  lands,  tenements  or 
hereditaments,  are  or  shall  be  charged  with  any  debt  or  debts,  and  any  creditor, 
whose  debt  is  so  charged,  hath  attested  or  shall  attest  the  execution  of  such  will 
or  codicil,  every  such  creditor,  notwithstanding  such  charge,  shall  be  admitted  as 
a  witness  to  the  execution  of  such  will  or  codicil. 

6.  If  any  person  hath  attested  the  execution  of  any  will  or  codicil,  made  on  or 
before  the  said  first  day  of  March,  in  the  year  of  our  Lord  one  thousand  seven 
hundred  and  fifty-three,  to  whom  any  legacy  or  bequest  is  thereby  given,  whether 
charged  upon  lands,  tenements  or  hereditaments,  or  not,  aud  such  person,  before 
he  shall  give  his  or  her  testimony  concerning  the  execution  of  any  such  will  or 
codicil,  shall  have  been  paid  or  have  accepted  or  released,  or  shall  have  refused 
to  accept  such  legacy  or  bequest,  upon  tender  made  thereof,  such  person  shall 
be  admitted  as  a  witness  to  the  execution  of  such  will  or  codicil,  notwithstanding 
such  legacy  or  bequest;  and  in  case  of  such  tender  and  refusal  as  aforesaid,  such 
person  shall  in  no  wise  be  entitled  to  such  legacy  or  bequest,  but  shall  be  for 
ever  afterwards  barred  therefrom;  and  in  case  of  such  acceptance  as  aforesaid, 
such  person  shall  retain,  to  his  or  her  own  use,  the  legacy  or  bequest,  which  shall 
have  beeu  so  paid,  satisfied  or  accepted,  notwithstanding  such  will  or  codicil 
shall  afterwards  be  adjudged  or  determined  to  be  void  for  want  of  due  execu- 
tion, or  for  any  other  cause  or  defect  whatsoever :  And  further,  that  in  case 
any  such  legatee  as  aforesaid,  who  hath  attested  the  execution  of  any  will  or 
codicil,  made  on  or  before  the  said  first  day  of  March,  in  the  year  of  our  Lord 
one  thousand  seven  hundred  and  fifty-three,  shall  have  died  in  the  testators 
lifetime,  or  before  he  or  she  shall  have  received  or  released,  or  refused  on  tender 
his  legacy,  such  legatee  shall  be  deemed  a  legal  witness  to  the  execution  of  such 
will  or  codicil,  notwithstanding  such  legacy  or  bequest:  Provided  always,  that 
the  credit  of  every  such  witness  so  attesting  the  execution  of  any  will  or  codicil, 
in  any  of  the  cases  in  this  act  before  mentioned,  and  all  circumstances  relating 
thereto,  shall  be  subject  to  the  consideration  and  determination  of  the  court  and 
jury  or  of  the  court  of  equity,  before  whom  any  such  witness  shall  be  examined, 
*o>te-i  or  his  testimony  or  attestation  made  use  of  in  like  *manner,  to  all  intents 

-*  and  purposes,  as  the  credit  of  witnesses  in  all  other  cases  ought  to  be 
considered  of  and  determined. 

7.  No  person,  to  whom  any  beneficial  estate,  interest,  gift  or  appointment, 
hath  been  or  shall  be  given  or  made,  which  is  hereby  enacted  to  be  null  and 
void,  or  who  shall  have  refused  to  receive  any  such  legacy  or  bequest,  on  tender 
made  as  aforesaid,  and  who  shall  have  been  examined  as  a  witness  concerning 
the  execution  of  such  will  or  codicil,  shall,  after  he  or  she  shall  have  been  so 
examined,  demand  or  take  possession  of,  or  receive  any  profit  or  benefit  of  or 
from  any  such  estate,  interest,  gift  or  appointment,  so  given  or  made  to  him  or 
her,  in  or  by  any  such  will  or  codicil,  or  demand,  receive  or  accept,  from  any 
person  or  persons  whatsoever,  any  such  legacy  or  bequest,  or  any  satisfaction  or 
compensation  for  the  same,  in  any  manner,  or  under  any  color  or  pretence 
whatsoever. 

8.  The  clauses  in  this  act  concerning  the  competency  or  credibility  of  the 
witnesses  to  wills  or  codicils  made  on  or  before  the  said  first  day  of  March,  in 
the  year  of  our  Lord  one  thousand  seven  hundred  and  fifty-three,  shall  not 
extend  or  be  construed  to  extend,  to  the  case  of  any  heir  at  law,  or  of  any 
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devisee  in  a  prior  will  or  codicil  of  the  same  testator,  executed  and  attested 
according  to  the  law  of  this  state,  or  any  person  claiming  under  either  of  them 
respectively,  who  was  In  quiet  possession  on  the  said  first  day  of  March,  in  the 
year  of  our  Lord  one  thousand  seven  hundred  and  fifty-three,  as  to  such  lands, 
tenements  or  hereditaments,  whereof  he  was  then  in  quiet  possession  as  afore- 
said ;  nor  to  any  will  or  codicil,  the  validity  or  due  execution  whereof  hath 
been  contested  in  any  suit  in  law  or  equity,  commenced  by  the  heir  of  such 
devisor,  or  the  devisee  in  any  such  prior  will  or  codicil,  for  recovering  the  lands, 
tenements  or  hereditaments  mentioned  to  be  devised  in  any  will  or  codicil  so 
contested,  or  any  part  thereof,  or  for  obtaining  any  other  judgment  or  decree 
relative  thereto,  and  which  has  been  already  determined  in  favor  of  such  heir  at 
law,  or  devisee  in  such  prior  will  or  codicil,  or  any  person  claiming  under  them 
respectively,  which  is  consistent  with,  or  may  be  warranted  by  or  under  any  will 
or  codicil,  attested  according  to  the  law  of  this  state ;  or  where  the  estate 
descended,  or  might  have  descended  to  such  heir  at  law,  till  a  future  or  exe- 
cutory devise,  by  virtue  of  any  will  or  codicil  attested  according  to  the  law  of 
this  state,  should  or  might  take  effect,  shall  be  deemed  to  be  a  possession  within 
the  intent  of  this  clause  of  this  act. 

9.  When  any  person  hath  or  shall  have  any  child  or  children,  under  the  age 
of  twenty-one  years,  and  not  married  at  the  time  of  his  death,  it  shall  and  may 
be  lawful  to  and  for  the  father  of  such  child  or  children,  whether  born  at  the 
time  of  the  decease  of  the  father,  or  at  the  time  in  ventre  sa  mere,  or  whether 
such  father  be  within  the  age  of  twenty-one  years,  or  of  full  age,  by  his  deed 
executed  in  his  lifetime,  or  by  his  last  will  and  testament  in  writing,  signed  and 
published  by  such  father  in  the  presence  of  three  subscribing  witnesses,  and 
proved  and  recorded  in  the  manner  prescribed  by  the  laws  of  this  state,  to  dis- 
pose of  the  custody  and  tuition  of  such  child  or  children,  for  and  during  such 
time  as  he,  she  or  they  shall  respectively  remain  under  the  age  of  twenty-one 
years,  or  any  less  time,  to  any  person  or  persons,  in  possession  or  remainder  ; 
and  such  disposition  of  the  custody  of  such  child  or  children  made,  or  hereafter 
to  be  made,  shall  be  good  and  effectual  against  all  and  every  person  or  persons 
claiming  the  custody  or  tuition  of  such  child  or  children,  as  guardian  in  socage, 
or  otherwise  ;  and  such  person  or  persons  to  whom  the  custody  of  such  child  or 
children  hath  been,  or  shall  be  so  disposed  or  devised  as  aforesaid,  shall  and 
may  maintain  an  action  of  ravishment  of  ward,  or  trespass,  against  any  person 
or  persons  who  shall  wrongfully  take  away  or  detain  such  child  or  children,  for 
the  recovery  of  such  child  or  children  ;  and  shall  and  may  recover  damages  for 
the  same  in  the  said  action,  for  the  use  and  benefit  of  such  child  or  children. 
(See  24.) 

10.  Such  person  or  persons,  to  whom  the  custody  of  such  child  or  children 
hath  been  or  shall  be  so  disposed  or  devised,  shall  and  may  take  into  his,  her  or 
their  custody,  for  the  use  of  such  child  or  children,  the  profits  of  all  lands,  tene- 
ments and  hereditaments  of  such  child  or  children ;  and  also  the  custody,  tuition 
and  management  of  the  goods,  chattels  and  personal  estate  of  such  child  or 
children,  *till  his  or  her,  or  their  respective  age  of  twenty-one  years,  or  r*Q>rf 
any  less  time,  according  to  such  disposition  aforesaid  ;  and  may  bring  L 
such  action  or  actions  in  relation  thereto,  as  by  law  a  guardian  in  common 
socage  might  do. 

11.  It  shall  and  may  be  lawful  to  and  for  all  and  every  person  or  persons,  by 
his,  her  or  their  testament  or  last  will  in  writing,  to  give,  bequeath  or  dispose 
of  all  his,  her  or  their  goods,  chattels  and  personal  estate,  in  the  same  manner 
as  he,  she  or  they  lawfully  might  do  before  the  passing  of  this  act.     (See  24.) 

12.  It  shall  and  may  be  lawful  for  widows  to  bequeath  the  crop  of  their 
ground,  as  well  of  their  dowers  as  of  their  other  lands  and  tenements. 

13.  No  nuncupative  will  heretofore  made  or  hereafter  to  be  made,  shall  be 
good,  where  the  estate  thereby  bequeathed  shall  exceed  the  value  of  eighty  dol- 
lars, unless  the  same  be  proved  by  the  oaths  of  three  witnesses  at  the  least,  who 
were  present  at  the  making  thereof,  nor  unless  it  be  proved  that  the  testator,  at 
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the  time  of  pronouncing  the  same,  did  bid  the  persons  present,  or  some  of  them, 
bear  witness,  that  such  was  his  or  her  will,  or  words  to  that  effect,  nor  unless 
such  nuncupative  will  was  made  in  the  time  of  the  last  sickness  of  the  deceased, 
and  in  the  house  of  his  or  her  habitation  or  dwelling,  or  where  he  or  she  hath 
been  resident  for  the  space  of  ten  days  or  more,  next  before  the  making  of  such 
will,  except  where  such  person  was  surprised  or  taken  sick,  being  from  his  or 
her  own  home,  and  died  before  he  or  she  returned  to  the  place  of  his  or  her 
dwelling. 

14.  After  six  months  passed  after  the  speaking  of  the  pretended  testamentary 
words,  no  testimony  shall  be  received  to  prove  any  nuncupative  will,  except  the 
said  testimony  or  the  substance  thereof  were  committed  to  writing  within  six 
days  after  the  making  of  the  said  will. 

15.  No  letters  testamentary  or  probate  of  any  nuncupative  will  shall  pass  the 
seal  of  any  court,  till  fourteen  days  at  least  after  the  decease  of  the  testator 
shall  be  fully  expired  ;  nor  shall  any  nuncupative  will  be  at  any  time  received 
to  be  proved,  unless  process  hath  first  issued  to  call  in  the  widow  or  next  of 
kindred  to  the  deceased,  to  the  end  that  they  may  contest  the  same,  if  they 
please. 

16.  Xo  will  or  testament  in  writing,  concerning  any  goods  or  chattels  or  per- 
sonal estate,  shall  be  repealed,  nor  shall  any  clause,  devise  or  bequest  therein  be 
revoked,  altered  or  changed,  by  any  words  or  will  by  word  of  mouth  only,  ex- 
cept the  same  be,  in  the  lifetime  of  the  testator,  committed  to  writing,  and  after 
the  writing  thereof,  read  unto  the  testator,  and  allowed  and  approved  of  by  him 
or  her,  and  proved  to  be  so  done  by  three  witnesses  at  the  least. 

IT.  All  such  witnesses  as  are  and  ought  to  be  allowed  to  be  good  witnesses 
upon  trials  at  law,  by  the  laws  of  this  state,  shall  be  deemed  good  witnesses  to 
prove  any  nuncupative  will,  or  any  thing  relating  thereto. 

18.  Notwithstanding  this  act,  any  soldier  being  in  actual  military  service,  or 
any  mariner  or  seaman  being  at  sea,  may  dispose  of  his  movables,  wages  and 
.personal  estate,  as  he  might  have  done  before  the  making  of  this  act. 

10.  All  last  wills  and  testaments,  which  touch  and  concern  the  personal  estate 
only  of  the  testator,  shall,  after  the  same  have  been  duly  proved,  be  recorded  in 
the  like  manner  as  last  wills  and  testaments  which  touch  and  concern  the  lands, 
tenements  and  real  estate  of  the  testator,  are  directed  to  be  recorded  by  the 
laws  of  this  state. 

20.  Every  last  will  and  testament  made  when  the  testator  had  no  issue  living, 
wherein  any  issue  he  might  have  is  not  provided  for  or  mentioned,  if,  at  the  time 
of  his  death  he  leave  a  child,  children  or  issue,  or  leave  his  wife  enceinte  of  a 
child  or  children  which  shall  be  born,  such  will  shall  be  void,  and  such  testator 
be  deemed  to  die  intestate. 

21.  If  a  testator  having  a  child  or  children  born  at  the  time  of  making  and 
publishing  his  last  will  and  testament,  shall  at  his  death  leave  a  child  or  children 
born  after  the  making  and  publishing  of  his  said  last  will  and  testament,  or  any 
descendant  or  descendants  of  such  after  born  child  or  children,  the  child  or 
children  so  after  born,  or  their  descendant  or  descendants  respectively,  if  neither 
provided  for  by  settlement  nor  disinherited  by  the  said  testator,  shall  succeed  to 
the  same  portion  of  the  father's  estate  as  such  child  or  children  or  descendants 
^8^1  as  *aforesaid  would  have  been  entitled  to,  if  the  father  had  died  intes- 
tate ;  towards  raising  which  portion  or  portions,  the  devisees  and  lega- 
tees, or  their  representatives,  shall  contribute  proportionally  out  of  the  part 
devised  and  bequeathed  to  them  by  the  same  will  and  testament. 

22.  Whensoever  any  estate  of  any  kind  shall  or  may  be  devised  or  bequeathed 
by  the  testament  and  last  will  of  any  testator  or  testatrix,  to  any  person  being 
a  child  or  other  descendant  of  such  testator  or  testatrix,  and  such  devisee  or 
legatee  shall,  during  the  life  of  such  testator  or  testatrix,  die  testate  or  intestate, 
leaving  a  child  or  children,  or  one  or  more  descendants  of  a  child  or  children  who 
shall  survive  such  testator  or  testatrix,  in  that  case,  such  devise  or  legacy  to  such 
person  so  situated  as  above  mentioned,  and  dying  in  the  lifetime  of  the  testator  or 
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testatrix  shall  not  lapse,  but  the  estate  so  devised  or  bequeathed  shall  vest  in  such 
child  or  children,  descendant  or  descendants  of  such  legatee  or  devisee,  in  the 
same  manner  as  if  such  legatee  or  devisee  had  survived  the  testator  or  testatrix 
and  had  died  intestate;  but  this  provision  shall  not  apply  where  the  testator  or 
testatrix  shall,  by  the  said  will  or  codicil  thereto,  or  other  instrument,  have  other- 
wist,'  directed  in  regard  to  the  children  or  descendants  of  the  said  devisee  or  lega- 
tee dying  as  aforesaid. 

23.  Nothing  in  this  act  contained  shall  affect  any  case  where  the  testator  or 
testatrix,  named  in  any  testament,  shall  have  died  before  the  passing  of  this  act, 
but  such  case  shall  be  determined  as  if  this  act  had  not  been  passed. 

A  Supplement  to  the  act  entitled,  "An  act  concerning  wills."     Approved  March  12,  18-31. 

(Pam.  218.) 

24.  Sec.  I.  All  wills  and  testaments  of  persons  dying  after  this  act  shall  take 
effect,  or  who  may  have  died  since  the  fourth  day  of  July,  in  the  year  of  our  Lord 
eighteen  hundred  and  fifty,  shall  be  in  writing,  and  shall  be  signed  by  the  testator, 
which  signature  shall  be  made  by  the  testator,  or  the  making  thereof  acknowledged 
by  him,  and  such  writing  declared  to  be  his  last  will,  in  presence  of  two  witnesses 
present  at  the  same  time,  who  shall  subscribe  their  names  thereto,  as  witnesses, 
in  the  presence  of  the  testator;  and  all  wills  and  testaments  of  persons  dying 
since  the  day  above  mentioned,  made  in  the  manner  herein  prescribed,  by  any 
person  competent  by  law  to  make  such  will,  shall  be  sufficient  to  devise,  pass, 
and  bequeath  all  estates  and  property,  real  or  personal,  and  all  rights  of  any 
kind,  and  to  appoint  a  guardian  or  guardians  to  any  child  of  the  testator  dur- 
ing infancy. 

25.  Sec.  2.  All  written  revocations  of  wills  shall  be  executed  in  the  same 
manner  as  wills  are  hereby  required  to  be  executed,  and  when  so  made  shall  be 
sufficient  to  revoke  any  last  will,  or  any  part  thereof. 

26.  Sec.  3.  Real  estate  acquired  by  a  testator,  after  making  his  will,  shall  pass 
by  any  general  or  special  devise  or  sale  under  any  power  of  sale  contained  in 
the  will  of  any  person  dying  after  the  fourth  day  of  July,  in  the  year  eighteen 
hundred  and  fifty,  sufficient  to  include  it,  had  the  same  been  acquired  before  the 
making  of  the  will,  unless  a  contrary  intention  be  manifest  on  the  face  of  the  will. 
(See  30.) 

27.  Sec.  4.  In  any  devise  or  bequest  of  real  or  personal  estate  in  the  will  of 
any  person  dying  after  this  act  shall  take  effect,  the  words  "die  without  issue," 
or  "die  without  lawful  issue,"  or  "have  no  issue,"  or  any  other  words  which  may 
import  a  want  or  failure  of  issue  of  any  person  in  his  lifetime,  or  at  his  death,  or 
an  indefinite  failure  of  his  issue,  shall  be  construed  to  mean  a  want  or  failure  of 
issue,  in  the  lifetime  or  at  the  death  of  such  person,  and  not  an  indefinite  failure 
of  issue,  unless  a  contrary  intention  shall  otherwise  appear  by  the  will. 

28.  Sec.  5.  No  will  of  personal  estate,  made  after  the  fourth  day  of  July,  in 
the  year  eighteen  hundred  and  fifty,  by  any  person  within  the  age  of  twenty-one 
years,  shall  be  good  or  effectual  in  law. 

29.  Sec.  6.  Nothing  in  this  act  contained  shall  be  held  to  change  or  affect 
the  existing  law  relative  to  nuncupative  wills. 

*A  further  Supplement.     Approved  March  10,  1853.     (Pam.)  [*S7S 

30.  The  provisions  of  the  third  section  of  the  act  entitled  "A  supplement  to 
the  act  entitled  'An  act  concerning  wills,'"  approved  March  twelfth,  eighteen 
hundred  and  fifty-one,  shall  be  construed  to  apply  to  the  wills  of  all  persons 
dying  after  the  approval  of  the  act  bearing  the  same  title,  approved  March 
seventh,  eighteen  hundred  and  fifty. 

An  Act  relative  to  the  probate  of  wills  from  other  or  foreign  states.     Revision— Approved 
April  15,  1846.     (R.  S.  361.) 

31.  Sec.  1.  When  any  will  shall  have  been  admitted  to  probate  in  any  state  or 
territory  of  the  United  States  or  the  District  of  Columbia,  or  in  any  foreign  state 
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or  kingdom,  and  it  shall  become  necessary  or  desirable  for  the  executor  or  execu- 
tors named  in  such  will  or  codicil,  or  for  any  of  the  persons  interested  therein,  to 
have  such  will  proved  and  recorded  in  this  state,  it  shall  and  may  be  lawful  for 
any  surrogate  of  any  county  in  this  state,  upon  application  made  to  him  for  the 
purpose,  and  upon  filing  in  his  office  an  exemplified  copy  of  such  will,  to  make  an 
order  that  cause  be  shown  before  him  at  a  certain  time  and  place  therein  to  be 
expressed,  not  less  than  thirty  days  nor  more  than  six  months  from  the  time  of 
making  such  order,  why  a  duly  certified  copy  of  such  will,  and  codicil  or  codicils 
thereto,  if  any,  should  not  be  filed  and  recorded  in  the  office  of  such  surrogate, 
and  letters  testamentary  thereupon  be  issued  to  such  executor  or  executors  as 
aforesaid,  or  letters  of  administration  with  the  will  annexed,  as  the  case  may  re- 
quire; which  order  shall  be  published  in  such  manner  as  the  surrogate  making 
the  same  shall  direct. 

32.  Sec.  2.  If  the  person  or  persons  making  such  application  shall,  at  the  time 
and  place  designated  for  that  purpose  as  aforesaid,  produce  before  the  said  sur- 
rogate a  copy  of  such  will  or  wills,  and  codicil  or  codicils,  and  shall  prove  to  the 
satisfaction  of  the  surrogate,  that  the  same  is  exemplified  and  attested  to  be  a  true 
copy  thereof,  in  the  manner  in  which  copies  of  such  instruments  are  usually  ex- 
emplified and  attested  in  the  state,  territory  or  kingdom  where  the  same  shall  have 
been  admitted  to  proof,  and  that  such  copy  would  be  received  in  evidence  in  the 
courts  of  such  state,  territory,  district  or  kingdom ;  and  shall  also  prove,  to  the 
satisfaction  of  the  surrogate,  that  the  said  order  has  been  duly  advertised  and 
published  in  the  manner  therein  directed  ;  and  if  no  sufficient  cause  shall  appear 
or  be  shown  to  the  contrary,  it  shall  and  may  be  lawful  for  the  said  surrogate  to 
record  such  will  or  wills,  aud  codicil  or  codicils,  and  to  file  the  said  copy  thereof, 
and  thereupon  to  grant  letters  testamentary  to  the  executor  or  executors  therein 
named,  or  letters  of  administration  with  the  will  annexed,  to  some  person  or  per- 
sons entitled  thereto,  in  the  same  manner;  and  which  letters  testamentary,  or  of 
administration  with  the  will  annexed,  shall  be  of  the  same  and  of  no  other  force 
and  effect  than  they  would  have  been,  if  such  will  or  wills,  aud  codicil  or  codicils, 
had  been  produced  and  proved  by  the  subscribing  witnesses  thereto,  in  the  usual 
manner,  under  the  laws  of  this  state. 

33.  Sec.  3.  The  record  of  such  will  or  wills,  and  codicil  or  codicils,  when  the 
same  shall  have  been  recorded  as  aforesaid,  and  duly  certified  copies  thereof, 
shall  be  evidence  in  the  same  manner,  and  have  the  same  force  and  effect  in  all 
courts  of  law  and  equity,  as  such  record  or  copies  thereof  would  have,  if  such 
will  or  wills,  and  codicil  or  codicils,  had  been  proved  in  the  usual  manner,  under 
the  existing  laws  of  this  state. 

34.  Sec.  4.  In  all  cases  where  the  person  or  persons  applying  for  probate  of 
any  will,  in  the  manner  provided  for  in  this  act,  shall  reside  out  of  the  state  of 
Xew  Jersey,  it  shall  be  the  duty  of  the  surrogate  to  whom  such  application  is 
made,  before  granting  the  same,  to  take  and  receive  from  such  person  or  persons 
a  bond  with  security  for  the  faithful  administration  of  the  estate  of  the  testator, 
in  the  same  manner  as  is  now  required  by  law  in  case  of  administrations. 

35.  Sec.  5.  It  shall  be  lawful  for  any  surrogate  or  orphans'  court,  or  for  the 
ordinary,  when  any  will  shall  be  produced  to  such  surrogate,  court  or  ordinary, 
^ohq-i  for  *probate,  and  any  witness  or  witnesses  attesting  the  same  shall  reside 

-1  out  of  this  state,  whose  evidence  may  be  deemed  material,  to  issue  a  com- 
mission or  commissions  annexed  to  such  will,  and  directed  to  the  judge  of  any 
court  of  law,  mayor,  recorder,  or  other  chief  magistrate  of  any  city,  town,  cor- 
poration or  county  where  such  witness  may  be  found,  authorizing  the  taking  and 
certifying  his,  her,  or  their  attestation ;  and  if  the  person  to  whom  any  such  com- 
mission shall  be  directed,  shall  certify  in  the  manner  such  acts  are  usually  authen- 
ticated by  him,  that  the  witness  or  witnesses  personally  appeared  before  him  and 
made  oath  or  solemn  affirmation  (as  the  case  may  require),  that  the  testator  or 
testatrix  signed  and  published  the  writing  annexed  to  such  commission,  as  his  or 
her  last  will  and  testament,  and  that  at  the  doing  thereof,  the  said  testator  or 
testatrix  was  of  sound  and  disposing  mind  and  memory,  and  that  the  said  writ- 
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ing  annexed  was  also  signed  and  published  by  the  testator  or  testatrix  in  pre- 
sence of  the  other  subscribing  witness  or  witnesses  thereto  (if  any),  such  oath  or 
affirmation  shall  have  the  same  operation,  as  if  the  same  had  been  made  before 
the  surrogate,  court  or  ordinary,  who  issued  such  commission. 

An  Act  for  confirming  of  conveyances  of  lands,  made  and  to  he  made  by  wills  and  powers  of 
attorney,  and  declaring  what  exemplifications  of  records  and  other  things  shall  be  holden 
and  received  for  good  evidence  of  estates  <>f  inheritance,  and  for  transferring  of  uses  into 
possession.     Passed  the  17th  of  March,  1713-14.     (R.  S.  635.) 

Whereas  on,  and  several  years  after,  the  first  settlement  of  this  colony,  the  great 
distance  of  plantations,  and  scarcity  of  inhabitants  was  such,  that  it  was  diffi- 
cult to  get  more  than  two  witnesses  to  be  present  at  the  signing,  sealing  and 
acknowledging  of  last  wills  and  testaments,  which  induced  the  then  legislature 
of  the  province  of  East  Jersey,  now  the  eastern  division  of  this  province,  in 
the  year  one  thousand  six  hundred  and  eighty-two,  to  make  a  law  declaring, 
that  all  wills  in  writing,  attested  by  two  credible  witnesses,  shall  be  of  the 
same  force  to  convey  lands,  as  other  conveyances :  And  whereas,  pursuant 
to  the  said  law,  many  wills  have  been  made,  bequeathing  and  devising  lands, 
signed  by  the  testator,  and  attested  only  by  two  subscribing  witnesses ;  there- 
fore, 

36.  Sec.  1.  All  last  wills  and  testaments  heretofore  made  in  writing,  signed 
by  the  testator,  in  presence  of  two  subscribing  witnesses,  and  proved  according 
to  the  custom  heretofore  used,  in  either  the  eastern  or  western  divisions  of  this 
province,  by  which  any  lands,  tenements  or  hereditaments  have  been  given,  de- 
vised, or  bequeathed  unto  any  person  or  persons  whatsoever,  every  of  the  said 
last  wills  and  testaments  shall,  at  all  times  hereafter,  be  held,  taken,  deemed  and 
esteemed  as  good,  valid  and  sufficient  title  in  the  law,  to  all  intents,  construc- 
tions and  purposes,  as  if  the  testator  had  conveyed  the  same  away  in  his  life- 
time, and  shall,  for  ever,  bar  any  person  or  persons  claiming  or  to  claim  estate 
under  any  such  testator,  contrary  to  the  true  intent  and  meaning  of  such  will 
or  testament ;  and  the  said  will  being  proved  as  aforesaid,  and  the  books  of 
registers  of  either  of  the  eastern  or  western  divisions  of  this  province,  in  which 
they  were  entered,  being  proved  as  aforesaid,  may  be  given,  and  shall  be  received 
in  evidence,  any  law  or  custom  to  the  contrary  notwithstanding. 

37.  Sec.  2.  All  wills  and  testaments  which  hereafter  shall  be  made  in  writing, 
signed  and  published  by  the  testator,  in  presence  of  three  subscribing  witnesses, 
and  regularly  proved  and  entered  upon  the  books  of  records  or  registers,  in  the 
secretary's  office  of  this  province,  or  any  proper  office  for  that  purpose,  shall 
and  are  hereby  declared,  and  for  ever  hereafter  shall  be  taken,  accepted,  deemed 
and  esteemed  sufficient  to  devise,  bequeath  and  convey  any  lands,  tenements, 
hereditaments,  or  other  estates,  whatsoever,  within  this  province,  as  effectually, 
to  all  intents,  constructions  and  purposes  whatsoever,  as  if  the  testator  had  con- 
veyed the  same  away  in  his  lifetime  ;  and  the  books,  in  which  they  are  registered 
or  recorded,  maybe  given  in  evidence,  and  shall  be  accepted  of,  and  be  sufficient 
evidence  at  all  times  and  places,  where  the  said  wills  or  testaments  may  be 
requisite  to  be  given  in  evidence,  any  law  or  custom  to  the  contrary  notwith- 
standing.    (See  24.) 

38.  Sec.  3.  The  copies  of  any  last  will  or  testament  whatsoever,  heretofore 
*made  or  hereafter  to  be  made,  within  any  part  of  the  kingdoms  of  Great  [-„„„ 
Britain  or  Ireland,  by  which  any  lands,  tenements,  hereditaments,  or  other  L 
estate  within  this  province,  are  devised  or  bequeathed,  certified  under  the  seal  of 
such  office,  where  such  will  or  testament  is  proved  and  lodged,  may  be  given, 
and  shall  be  received  in  evidence  before  any  of  the  courts  of  judicature  within 
this  province,  and  be  esteemed  as  valid  and  sufficient  as  if  the  original  will  or 
testament  were  then  and  there  produced  and  proved. 

Sec.  4.  The  copy  of  any  will  or  testament,  made  in  any  other  of  her  majesty's 
colouies,  by  which  any  lands,  tenements,  hereditaments,  or  other  estate  within 
this  province  is  given,  devised  or  bequeathed,  being  proved  according  to  the 
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custom  of  such  colony,  certified  under  the  great  seal  of  such  colony,  may  be 
given,  and  shall  be  received,  in  evidence  in  any  of  the  courts  of  judicature  within 
this  province,  and  be  esteemed  as  valid  and  sufficient,  as  if  the  original  will  or 
testament  were  then  and  there  produced  and  proved. 
For  the  remainder  of  this  act,  see  Conveyances. 

An  Act  to  pass  estates  in  fee  by  certain  clevises  in  wills  and  testaments,  and  to  limit  estates 
in  tail.     Passed  the  26th  of  August,  1784.     (R.  S.  341.) 

Whereas  it  frequently  happens,  that,  in  making  wills  and  testaments,  the  words 
heirs  and  assigns,  in  devises  of  land,  or  other  real  estate,  are  omitted,  through 
the  ignorance  or  inattention  of  the  writer,  though  the  testator  meant  and  in- 
tended to  grant  an  absolute  estate  in  the  devised  premises ;  and  devises  are 
sometimes  made  in  tail,  without  limitation  of  time,  whereby  the  heirs  are  put 
to  great  expense  in  suing  out  recoveries,  in  order  to  dock  such  entails  ;  for 
remedy  in  which  cases, 

39.  Sec.  1.  From  and  after  the  publication  of  this  act,  all  devises  made  of 
land  or  other  real  estate,  within  this  state,  in  which  the  words,  heirs  and  assigns, 
or  heirs  and  assigns  for  ever,  are  omitted,  and  no  expressions  are  contained  in 
such  will  and  testament,  whereby  it  shall  appear  that  such  devise  was  intended 
to  convey  only  an  estate  for  life,  and  no  further  devise  thereof  being  made  of 
the  devised  premises,  after  the  decease  of  the  devisee,  to  whom  the  same  shall 
be  given  ;  all  such  devises  shall  be  taken  and  understood  to  be  the  intention  of 
the  testator,  thereby  to  grant  and  devise  an  absolute  estate  in  the  same,  and  shall 
be  construed,  deemed  and  adjudged  in  all  courts  of  law  and  equity,  in  this  state, 
to  convey  an  estate  in  fee  simple  to  the  devisee,  for  all  such  devised  premises, 
in  as  full  a  manner  as  if  the  same  had  been  given  or  devised  to  such  devisee, 
and  to  his  heirs  and  assigns  for  ever,  any  law,  usage  or  custom  to  the  contrary 
notwithstanding. 

Sec.  2.  Repealed.     (See  Descent.) 


NOTES. 

The  copy  of  a  will  devising  real  estate,  which  has  been  regularly  admitted  to  probate, 
may  be  given  in  evidence  in  ejectment,  and  if  the  proof  made  before  the  surrogate  shows 
that  it  was  made  with  all  the  requisites  of  the  statute,  it  will  be  prima  facie  sufficient  to 
convey  the  land.     1  Penn.  42. 

But  a  will  may  be  proved  in  evidence,  in  a  controversy  relative  to  the  land,  notwithstand- 
ing a  decree  of  the  orphans'  court  refusing  it  probate,  and  the  decree  will  not  be  admitted 
in  evidence.     1  Gr.  153. 

For  the  capacity  necessary  to  make  a  will,  see  2  South.  454,  589.     2  G.  C.  R.  563,  604. 

It  has  been  decided,  that  the  testator  must  actually  sign  his  name  to  the  will  in  the  pre- 
sence of  the  witnesses,  and  that  an  acknowledgment  of  his  signature  is  not  sufficient;  and 
also  that  he  must  publish  it,  or  make  known,  in  the  presence  of  the  witnesses,  that  it  is  his 
will.  If  three  witnesses  attest  the  will,  one  of  them  may  prove  the  fact,  and  the  will  be 
sustained,  though  the  others  deny  it.     7  Hal.  70. 

The  word  or  in  a  will  may  be  construed  to  mean  and,  in  order  to  carry  into  effect  the 
intention  of  the  testator.     2  South.  413.     3  Hal.  43.     3  Gr.  330.     2  Harr.  280. 

It  is  only  when  a  reasonable  construction  and  a  discovery  of  the  intent  of  the  testator  are 
utterly  hopeless,  that  all  effect  should  be  denied  to  a  will.     3  Hal.  90. 

Where  a  will  was,  "It  is  my  will,  that  all  the  remainder  of  my  movable  estate  shall  be 
equally  divided,  that  is  to  say,  to  Henry,  and  the  heirs  of  my  son  Peter,  Amos,  &c."  held 
*Qon  *tliat  the  heirs  of  Peter  took  one  share  altogether,  and  not  each  one  a  distinct  share. 
881 J    1  Hal.  111. 

A  will  made  in  1789  authorized  the  executors  to  sell  land;  some  of  the  executors  died,  and 
the  survivor  sold;  held  that  the  sale  was  not  good.     1  Penn.  438.     (See  above  25.) 

The  following  cases  are  decisions  upon  the  construction  of  wills.  Coxe,  192,  340,  386. 
Penn.  598,  819,  883,  967,  1021.  1  South.  301,  427.  2  South.  413,  689.  2  Hal.  41,  305, 
363.  3  Hal.  29,  340.  4  Hal.  10,  46.  5  Hal.  39.  6  Hal.  244,  385.  2  Gr.  54,  68.  3  Gr. 
276,  340,  386.  404.     1  Harr.  26,  172,  181.     Sax.  4,  141,  148,  216,  314,  403,  563. 

A  testator  devised  all  his  estate,  real  and  personal,  to  his  father,  for  the  term  of  Ii is  life, 
and,  after  his  decease,  to  be  equally  divided  among  the  children  of  I.  E  ,  their  heirs  and 
assigns.     Held,  that  the  said  children  took  a  vested  remainder.     2  Harr.  281. 

Words  of  inheritance  are  not  necessary  to  give  a  fee.     2  Harr.  210. 
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Where  a  testator  has  omitted  words  obviously  necessary  to  express  his  meaning,  ami  the 
intention  can  be  plainly  gathered  from  the  contents  of  the  will,  courts  have  considered  it 
their  duty  to  supply  such  omitted  words,  rather  than  do  violence  to  his  intentions.     Id.  27. 

A  devise  of  the  rents,  issues  and  profits  of  land,  is  in  effect  a  devise  of  the  land.  A  pos- 
sibility coupled  with  an  interest  is  devisable  by  will,  and  transmissible  by  descent.  Spen. 
142. 

The  words  dying  without  issue,  where  there  are  no  expressions  in  the  will  controlling 
their  legal  sense,  are  construed  to  mean,  not  a  definite  failure  of  issue,  which  is  a  failure  of 
issue  at  the  death  of  the  person  whose  issue,  if  living,  would  take,  but  an  indefinite  failure 
of  issue,  that  is,  a  failure  by  the  deaths  of  all  the  descendants  of  such  person  to  the 
remotest,  generation.  But  the  term  "survivors,"  held  to  take  the  case  out  of  the  general 
rule.     Spen.  0.     (See  above  27.") 

A  testator  devised  to  each  of  his  daughters  a  tract  of  land  in  fee.  and  then  added,  "if 
either  of  my  daughters  before  mentioned  should  die  without  lawful  issue,  it  is  my  will  that 
the  lands  devised  to  such  daughter  as  shall  die  without  lawful  issue,  shall  be  equally  divided 
among  my  surviving  sons  and  daughters  as  aforesaid;"  held,  that  the  daughters  severally 
took  estates  in  fee  in  the  lands  devised  to  them  respectively,  subject  to  be  defeated  upon 
their  dying  without  issue,  living  at  the  time  of  their  death.     Spen.  223. 

A  devise  of  land  to  two  sons,  to  be  equally  divided  between  them,  when  they  arrive  at  the 
age  of  twenty-one  years,  and  if  they  both  arrive  to  said  age,  and  either  of  them  should  'lie 
without  issue,  his  part  shall  go  to  the  survivor  and  his  issue,  to  hold  to  them,  their  heirs  and 
assigns  for  ever:  held,  to  give  a  contingent  fee  simple  to  each,  in  one  moiety,  with  remainder 
in  fee  to  the  survivor.     Spen.  411. 

If  lands  are  devised  to  W.  and  her  heirs  for  ever,  and  in  case  she  dies  without  leaving 
lawful  issue,  then  the  reversion  to  R.  and  H.  and  their  heirs  for  ever:  this  is  an  indefinite 
failure  of  issue,  and  the  devise  over  void  as  an  executory  devise,  and  W.  takes  an  estate  tail 
by  implication;  which  by  the  statute  of  this  state,  is  changed  to  an  estate  for  life,  with 
remainder  to  the  child  or  children.     1  Zab.  480. 

A  testator  gave  to  A.  and  her  heirs  for  ever  all  the  residue  of  his  real  and  personal  estate, 
but  if  A.  should  depart  this  life  without  leaving  lawful  issue,  then  to  E.  and  H.  and  their 
heirs  as  tenants  in  common;  held,  that  A.  took  an  estate  tail  made  by  the  statute  an  estate 
for  life,  with  remainder  to  her  children.     2  Zab.  430. 

A  devise  to  E.  R.  and  her  heirs  for  ever,  and  if  she  die  without  heirs  and  intestate,  then 
to  C.  and  M. ;  held,  that  the  devise  over  was  not  after  an  indefinite  failure  of  issue,  and  was 
not  on  that  account  void.     1  Zab.  509. 

The  rule  in  Shelley's  case  held  to  be  abolished  in  this  state;  where  land  is  devised  for 
life,  and  at  his  death  to  go  to  his  heirs,  that  in  New  Jersey  the  children  take  a  contingent 
remainder.  1  Zab.  525.  But  held  by  the  court  of  errors,  that  the  children  take  a  vested 
remainder  in  fee,  by  virtue  of  the  statute.     2  Zab.  599. 

Where  a  will  is  stated  in  pleading  as  part  of  a  title  to  real  estate,  it  must  be  shown  by 
averments,  that  it  was  executed  pursuant  to  the  statute.     1  Zab.  430. 

If  a  will  devise  lands  to  W.  and  his  heirs  and  assigns,  and  if  W.  should  die  without  lawful 
issue,  and  without  leaving  a  will,  or  in  any  other  way  after  the  date  of  said  devise,  give 
any  thing  to  T.  or  any  of  his  descendants,  then  over,  this  devise  vests  an  estate  in  fee  in 
the  first  taker,  and  the  limitation  over,  being  upon  a  definite  failure  of  issue,  is  not  void  as 
an  executory  devise  for  remoteness.     2  Zab.  117. 

Every  testator  is  presumed  to  be  of  sound  mind,  until  the  contrary  is  proved.  A  will 
cannot  be  set  aside  for  any  moral  obliquity  or  prejudice  of  the  testator,  exhibited  in  the 
devise,  or  because  the  disposition  of  the  property  is  unnatural  or  unjust.  Strong,  violent, 
and  unjust  prejudices,  if  not  founded  on  delusion,  do  not  show  mental  incapacity.  Influence 
acquired  over  a  testator  by  kind  offices  or  persuasion,  unconnected  with  fraud,  is  not  such 
undue  influence  as  will  invalidate  a  will.     lb. 

A  codicil  containing  provisions  inconsistent  with  a  devise  in  a  will,  revokes  it.  A  mere 
direction  to  executors  to  sell  land  is  a  naked  power,  and  gives  them  no  estate  or  interest  in 
the  land  whatever;  until  the  power  is  executed,  the  lands  descend  to  the  heirs  at  law. 
3  Zab.  447.     1  Gr.  C.  R.  108. 

A  devise  of  a  plantation  whereon  I  now  live,  held  not  to  include  an  out-lot  detached  from 
it.  held  by  the  same  title,  but  in  the  possession  of  a  widow  as  her  dower.    A  devise  "  in  case 
*my  son  Eli  dies  before  the  expiration  of  the  lease,  then  the  house  and  lot  called  r^ooo 
Oak  Island  shall  descend  to  my  son  A.,"  there  being  no  express  devise  of  Oak  Island   1 
to  Eli,  held  a  devise  to  him  by  implication.     3  Zab.  330,  425. 

It  is  not  necessary  that  the  party  offering  a  will  or  codicil  for  probate  produce  all  the 
witnesses,  provided  those  produced  prove  its  due  and  legal  execution.  1  Gr.  C.  R.  8.  The 
witnesses  must  attest  the  will  at  the  request  of  the  testator,  but  it  is  not  necessary  that  he 
should  openly  make  his  request ;  his  acquiescence,  when  the  witnesses  are  called  in,  is 
sufficient.     lb. 

If  previous  general  insanity  or  incapacity  be  established,  the  burthen  of  showing  capacity 
at  the  time  of  executing  the  will,  rests  upon  the  persons  offering  it  for  probate.  Though  the 
omission  by  a  testator  to  make  any  provision  for  a  part  of  his  children  will  not  establish  in- 
capacity, yet  such  an  omission  not  satisfactorily  accounted  for,  is  entitled  to  great  consider- 
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ation,  when  (here  is  any  evidence  of  a  fraudulent  procurement  of  the  will,  or  when  it  was 
made  by  the  testator  in  favor  of  those  around  him,  when  near  dying.      1  G.  C.  R.  629. 

A  legacy  of  personalty  to  A.  and  his  heirs  is  an  absolute  bequest  to  A.     Id.  489. 

The  intent  ion  of  the  testator  must  be  ascertained  from  the  will  itself,  and  not  from  con- 
versas  ions  which  took  place  when  it  was  prepared  (except  in  the  case  of  latent  ambiguities.) 
Id.  5M-J. 

If  one  executor  of  a  will  proved  in  another  state,  has  applied  for  probate  under  the 
Statute,  another  executor  may  produce  and  prove  the  original  will,  independent  of  the 
statute,  before  the  same  or  another  surrogate,  or  the  ordinary.     3  Gr.  C.  R.  408. 

When  the  executors  have  all  taken  out  letters,  they  are  co-executors,  and  must  sue  and 
be  sued  jointly,  in  the  same  manner  as  if  they  had  all  proved  the  will  at  the  same  time.  A 
certified  copy  of  the  surrogate's  proceedings  on  an  application  for  probate  has  the  effect  of 
a  record,  and  cannot  be  disproved.      lb. 

Those  incidents,  which  are  by  law  inseparably  annexed  to  an  estate,  cannot  be  prohibited 
by  a  condition  or  limitation  expressed  in  the  deed  or  will.  A  devise  to  a  daughter  of  a  farm, 
'•not  in  any  manner  subject  to  the  sale  or  disposal  of  her  husband,  in  any  way,  manner,  or 
form  whatever;"  held  not  to  exclude  the  husband  from  being  tenant  by  the  curtesy.   Id.  16. 

Land  acquired  after  the  publication  of  a  will,  in  the  case  of  a  person  dying  before  March 
7,  1830,  did  not  pass  by  a  devise  in  a  will.     Id.  261. 

Where  a  will  provided  that  testator's  wife  should  have  her  lawful  right  of  dower  out  of 
his  estate  &c. ;  held  under  the  circumstances  and  proof  in  the  case,  that  the  widow  was 
entitled  to  one-third  of  the  pei"sonal  estate.     1  Hal.  C.  It.  349. 

A  will  as  to  land  speaks  as  to  the  time  of  making  it,  as  to  personalty  as  of  the  time  of 
testator's  death.     2  H.  C.  R.  102. 

The  influence  acquired  by  kind  offices,  though  exerted  over  a  testator  above  eighty  years 
of  age,  whose  bodily  faculties  are  impaired,  and  who  entertains  without  reason  feelings  of 
hostility  to  his  family,  if  unconnected  with  fraud  or  contrivance,  cannot  invalidate  a  will. 
1  G.  C.  R.  82. 

If  a  will  is  destroyed  wrongfully  or  suppressed,  the  court  of  chancery  has  jurisdiction  to 
establish  it.  All  the  witnesses  in  the  power  of  the  court  should  be  examined.  It  is  not 
necessary  in  such  a  case  to  prove  that  the  spoliation  was  committed  by  the  person  charged 
in  the  bill.     1  G.  C.  R.  220. 

In  ordinary  cases,  where  a  testator  is  in  health  and  of  ability,  it  is  not  necessary  to  show 
that  the  will  was  read  over  to  him,  or  that  he  knew  the  contents;  but  where  it  appears 
affirmatively  that  the  testator  did  not  read  the  will  himself,  and  that  it  was  not  read  to  him, 
it  must  then  be  shown  to  the  satisfaction  of  the  court  that  he  was  in  some  other  way  made 
acquainted  with  the  contents  of  the  instrument  and  approved  them.  So  if  he  is  incapable  of 
reading  the  will,  from  blindness,  sickness,  or  any  other  cause,  the  rule  is  the  same,  and  the 
burthen  of  proof  is  thrown  on  the  person  offering  the  will.  If  shown  to  have  been  copied 
from  a  previous  will,  or  drawn  in  conformity  with  the  testator's  instructions,  it  may  be 
admitted  to  probate.     2  Gr.  C.  R.  549.     (See  4  H.  C.  R.  251.) 

If  a  proper  will  be  revoked  by  a  subsequent  one,  and  both  be  improperly  destroyed,  the 
contents  of  the  first  instrument  cannot  be  established  as  the  testator's  will,  although  the 
contents  of  the  second  will  cannot  be  ascertained.     lb. 

The  act  entitled,  "An  act  relative  to  the  probate  of  wills,"  (above  31)  does  not  apply  to 
the  case  of  a  will  made  in  this  state  by  a  person  domiciled  here,  and  taken  into  and  admitted 
to  probate  in  another  state.     Id.  616. 

AVhere  a  sum  of  money  was  bequeathed  to  certain  trustees,  to  be  applied  for  the  tuition 
of  poor  children,  and  there  were  no  such  trustees  competent  to  hold  the  property ;  held,  that 
the  chancellor  had  power  to  appoint  proper  trustees  and  direct  how  the  proceeds  of  the 
fund  should  be  applied.     2  Hal.  C.  R.  107. 

A  devise  to  R.  of  all  the  residue  of  the  estate,  to  be  by  her  possessed,  enjoyed  and  occu- 
pied, to  her  heirs  and  assigns  for  ever,  with  the  proviso,  if  my  said  daughter  should  die 
without  heirs  and  intestate,  then  to  vest  in  a  son  C.  and  daughter  M. ;  create  a  life  estate 
only  in  R.  in  the  real  and  personal  estate,  with  power  of  disposal  by  will  and  not  by  deed. 
Id.  637. 

A  bequest  to  the  New  York  Methodist  Conference  Society  for  the  support  of  old  wornout 
preachers,  held,  under  the  evidence,  to  be  a  bequest  to  the  New  York  Annual  Conference 
Ministers'  Mutual  Aid  Society.     4  H.  C.  R.  541. 

*8831  *^"  ky  w'l'  £ave  tne  use  °f  his  farm,  &c,  to  his  widow  until  his  son  should  arrive 
at  age,  and  the  rest  and  residue  to  his  son,  and  provided,  "  but  if  my  son  A.  should 
die  having  no  children,  then  my  will  is,  and  I  do  dispose  of  my  property  in  the  following 
manner."  The  son  attained  to  the  age  of  21  and  died  without  having  a  child.  Held  that 
on  attaining  the  age  of  21,  his  estate  was  absolute  and  unqualified.     4  H.  C.  R,  745. 

Where  a  will  is  admitted  to  probate  and  recorded  in  another  state,  an  exemplified  copy  of 
the  record  is  not.  competent  evidence  to  prove  title  to  land  in  this  state;  the  original  will 
must  be  produced  and  proved ;  or  if  lost,  evidence  of  its  execution  and  contents  must  be 
produced;  or  the  will  must  be  admitted  to  probate,  and  recorded  in  this  state,  according  to 
the  statute.     2  Dutch.  254 

The  history  of  the  law  of  devises  and  descents  in  New  Jersey  is  as  follows : 
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Until  1780,  the  coDimon  law  of  England  prevailed.  May  24th  of  thai  year  (Tat.  Rev.  48), 
an  act  was  passed  declaring  thai  land  held  in  fee  simple  should  descend  to  BOX1S  equally,  and 
if  there  were  sons  and  daughters,  each  son  to  have  two  shares  and  the  daughters  one  ;  and 
in  case  there  were  no  children  or  their  descendants,  to  brothers  and  sisters  equally. 

In  ITS  1,  the  act  (above  89)  was  passed  (see  Pat.  Rev  54  and  78),  the  second  section  of 
which  enacted,  thai  no  entailment  should  continue  longer  than  the  life  of  the  person  to  whom 
it  was  first  given,  by  virtue  of  which  the  heir  of  the  tenant  in  tail  took  the  property  in  fee 
simple. 

.January  29th,  1817  (Rev.  Laws,  G08),  an  act  was  passed  entitling  sons  and  daughters  to 
inherit,  equally. 

Neither  the  act  of  1780,  nor  that  of  1817,  applied  to  the  case  of  an  estate  tail,  so  that 
in  case  of  an  entailment,  the  heir  was  the  oldest  son,  or  other  heir  according  to  the  common 
law.     2  Pen.  819.     ■"»  Hal.  40.     1  Barr.  172.     1  Zab.  395. 

In  1820,  an  act  was  passed  (Rev.  Laws  774)  which  is  now  contained  in  sections  10  and  11 
of  the  revised  act  of  1810  (see  this  Digest,  title  Descent),  and  which  repeals  the  second 
section  of  the  act  of  1784,  and  provides,  that  where  there  is  a  devise  to  a  person  for  life  and 
then  to  his  heirs  or  issue,  &c,  the  land  shall  descend,  after  such  person's  death,  to  his  chil- 
dren equally,  and  whereby  estates  tail  are  turned  into  estates  for  life  and  made  to  descend 
to  the  children  of  the  tenant  in  tail  equally.     See  1  Zab.  480,  52.     2  Zab.  430,  599. 
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Answer  required  to  all  questions  that 
will  not  expose  to  a  prosecution,  &c.,      29 

Books  and  papers,  produced  to  opposite 
party.  31,  32 

Chancery,  defendant  may  give  evidence 
for  himself  in  certain  cases,  27 

Commission  to  examine  may  be  granted,   7 

24,  25 

how  executed  and  returned,  8 


Deposition,  fees  of  witness,  18 

he  may  be  compelled  to  appear,  19 

Forgery,  person  injured  competent,  6 

Interest  no  ground  of  incompetency,    26,  27 

how  shown,  28 

Interrogatories,  how  drawn  and  approved.  7 

may  be  served  on  opposite  party,        30 

Incompetency,  what  ground  of,  1,  26 

Party  to  a  suit,  how  examined,        22,  23,  30 

party  may  deliver,  oath,  9    in  a  case  in  chancery,  27 

return  from  a  foreign  country,  10  i  may  be  a  witness,  34 

not  returned,  trial  may  proceed,         11    Penalty  for  disobeying  process,  3 

Privilege  from  arrest,  2 

Process  for,  may  issue  to  all  parts  of  state,  4 

penalty  for  disobeying,  3 

when  a  commission  comes  from  an- 
other state,  20,  21 
Statutes  of  other  states,  how  proved,  33 
Townships,  inhabitants  when  competent,      5 


Crime,  what  renders  incompetent,  1 

how  shown  to  affect,  28 

Deposition  de  bene  esse  authorized,  12 

how  taken  and  filed,  13 

oath  of  persons  receiving,  14 

copies  may  be  taken,  15 

may  be  evidence,  16 

when  need  not  be  filed,  17 


[See  Arbitration.    Chancery.    Fees  and  Costs.    Forcible  Entry  and  Detainer. 
Justices'  Courts.     Oaths.     Roads.      Wills.'] 

An  Act  concerning  witnesses.     Revision — Approved  April  16,  1846.     (R.  S.  957.) 

1.  No  person  who  shall  be  convicted  of  blasphemy,  treason,  mnrder,  piracy, 
arson,  rape,  sodomy,  or  the  infamous  crime  against  nature,  committed  with  man- 
kind or  with  beast,  polygamy,  robbery,  conspiracy,  forgery,  or  larceny  of  above 
the  value  of  six  dollars,  shall  in  any  case  be  admitted  as  a  witness,  unless  he  or 
she  be  first  pardoned;  and  no  person  who  shall  be  convicted  of  perjury,  or  of 
subornation  of  perjury,  although  pardoned  for  the  same,  shall  be  admitted  as  a 
witness  in  any  case. 

2.  Every  witness  shall  be  protected  and  privileged  from  arrests  in  all  civil 
actions,  and  no  other,  during  his  necessary  attendance  at  any  court  or  other  place 
*where  his  attendance  shall  have  been  required  by  subpoena  previously  r*ooi 
and  duly  executed,  and  in  going  to  and  returning  from  the  same,  allowing  '- 

one  day  for  every  thirty  miles  from  his  place  of  residence. 

3.  If  any  person  on  whom  lawful  process  shall  have  been  duly  served  to  tes- 
tify, depose  or  give  evidence  concerning  any  cause  or  matter  which  is  or  shall 
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be  depending  in  any  court  of  this  state,  and  to  whom  shall  have  been  paid  or 
tendered  at  the  time  of  such  service,  fifty  cents,  if  he  is  to  attend  in  the  county, 
and  one  dollar,  if  he  is  to  attend  out  of  the  county,  shall  not  appear  according 
to  the  tenor  of  the  said  process,  having  no  lawful  or  reasonable  let  or  impedi- 
ment to  the  contrary,  he  shall,  for  every  offence,  forfeit  to  the  party  aggrieved 
any  sum  not  exceeding  fifty  dollars,  to  be  ascertained  and  adjudged  by  the  court 
in  which  he  or  she  may  be  Bubpcenaed  to  attend,  and  shall  also  pay  to  the  said 
party  damages  equivalent  to  the  loss  sustained  by  want  of  his  evidence,  to  be 
recovered  by  action  of  trespass  on  the  case,  with  costs. 

4.  Every  circuit  court,  court  of  oyer  and  terminer  and  general  jail  delivery, 
court  of  common  pleas,  court  of  general  quarter  sessions  of  the  peace,  and 
orphans'  court,  in  and  for  the  several  counties  of  this  state,  is  hereby  authorized 
and  directed  to  issue  process  of  subpoena  requiring  the  attendance  of  a  witness, 
who  resides  in  any  part  of  this  state  out  of  the  jurisdiction  of  the  said  court,  to 
testify,  depose  or  give  evidence  in  any  cause  or  matter  which  is  or  shall  be  de- 
pending in  the  said  court;  and  every  person,  who  shall  be  duly  served  with  such 
subpoena,  shall  be  and  hereby  is  required  to  attend  at  the  time  and  place  therein 
mentioned,  under  the  same  penalties,  and  shall  be  liable  to  the  same  action  which 
he  would  have  incurred  or  have  been  liable  to  in  case  of  nonattendance,  if  he 
had  been  within  the  jurisdiction  of  the  said  court  at  the  time  of  the  service  of 
the  said  subpoena. 

5.  In  every  action  which  hath  been  or  shall  be  instituted  in  any  court  of  this 
state  against  the  county  collector,  the  township  collector,  the  sheriff,  constable 
or  other  officer  or  person,  of  or  in  the  said  county  or  township,  for  taxes,  impo- 
sitions, fines  or  other  public  moneys  by  him  received,  and  not  accounted  for  and 
paid  according  to  law,  the  inhabitants  of  such  county  or  township  shall  be 
admitted  as  competent  witnesses,  notwithstanding  their  liability  to  taxation  or 
being  interested. 

6.  Upon  the  trial  of  any  indictment  for  falsely  making,  altering,  forging  or 
counterfeiting,  or  for  uttering  or  publishing  as  true  any  record,  deed  or  other 
instrument  or  writing,  no  person  named  in  such  record,  deed,  or  other  instru- 
ment or  writing,  or  whose  name,  or  any  part  of  whose  name,  is  or  purports  to 
be  written  or  signed  therein  or  thereto,  shall  on  that  account  be  deemed  or 
taken  to  be  an  incompetent  witness,  any  law,  usage  or  custom  to  the  contrary 
notwithstanding. 

An  Act  authorizing  commissions  and  the  taking  of  depositions.     Revision — Approved 
April  15,  1846.     (R.  S.  959.) 

*l.  Sec.  1.  If  a  material  witness  in  any  action  or  suit  in  the  court  of  chancery 
or  in  the  supreme  court,  or  in  any  circuit  court,  court  of  common  pleas  or 
orphans'  court,  or  in  any  action  or  suit  of  a  civil  nature  in  any  court  of  general 
quarter  sessions  of  the  peace,  reside  out  of  this  state,  or,  if  in  this  state,  be 
ancient  or  very  infirm,  or  be  sick  or  bound  on  a  voyage,  or  about  to  go  out  of 
this  state,  it  shall  and  may  be  lawful  for  the  court  in  which  such  action  or  suit 
is  depending,  on  affidavit  or  proof  thereof  to  the  satisfaction  of  the  said  court, 
and  upon  motion  made  by  or  in  behalf  of  either  party  in  open  court,  and  on 
such  terms  as  the  court  shall  direct,  to  award  and  issue,  under  the  seal  of  the 
court,  a  commission  to  such  person  or  persons  as  the  court  may  think  fit, 
authorizing  such  person  or  persons,  or  any  two  or  more  of  such  persons,  to  ex- 
amine de  bene  esse  the  said  witness  on  oath  or  affirmation,  upon  the  interroga- 
tories annexed  to  the  said  commission,  and  to  reduce  such  examination  to 
writing,  and  to  return  the  same,  annexed  to  the  said  writ,  unto  the  said  court, 
with  all  convenient  speed;  and  the  name  of  every  witness  to  be  examined  by 
virtue  of  such  commission  shall  be  inserted  in  the  said  commission;  and  the  in- 
terrogatories for  the  examination  of  such  witness  shall  be  drawn  and  signed  by 
the  parties  or  their  counsel  in  the  cause  in  which  the  testimony  is  to  be  used,  or 
*8851  su°k  °^  tnem  as  sna^  reqnest  the  said  commission,  and  be  approved  *of 
J  by  the  court,  or  one  of  the  judges  thereof,  and  shall  be  annexed  to  the 
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same  commission ;  and  each  party  shall  be  at  liberty,  with  the  approbation  of 
the  said  court  or  judge,  to  insert  in  the  said  interrogatories  such  questions  as 
he  or  she  may  think  proper  or  necessary.     (See  24.) 

8.  Sec.  2.  The  commissioner  or  commissioners  appointed  under  and  by  virtue 
of  this  act,  or  under  and  by  virtue  of  the  general  power  and  authority  of  the  court 
of  chancery,  or  any  two  of  them,  having  first  taken  an  oath  or  affirmation  faith- 
fully, fairly  and  impartially  to  execute  the  said  commission,  which  oath  or  affir- 
mation may  be  taken  before  any  person  lawfully  authorized  to  administer  an 
oath  or  affirmation  in  the  state,  territory  or  kingdom  where  the  said  commis- 
sioner or  commissioners  reside  or  may  be  at  the  time,  shall  and  may  examine 
every  witness  named  in  the  said  commission,  or  such  as  can  be  met  with,  upon 
the  interrogatories  annexed  to  the  said  commission,  on  oath  or  affirmation,  to 
be  administered  to  each  and  every  witness  by  the  said  commissioner  or  commis- 
sioners, and  cause  the  examination  of  each  and  every  such  witness  to  be  reduced 
to  writing,  and  signed  by  such  witness;  and  the  said  commissioner  or  commis- 
sioners shall  also  sign  the  same,  and  annex  such  examination,  and  all  exhibits 
produced  to  the  said  commissioners  and  proved  by  such  witness  to  the  said 
commission,  and  close  the  same  up  under  the  hand  and  seal  of  the  said  commis- 
sioner, or  under  the  hands  and  seals  of  the  said  commissioners,  or  any  two  of 
them,  and  direct  the  same  to  the  chancellor  or  judges  of  the  court  out  of  which 
the  same  issued,  at  the  place  of  holding  the  said  court ;  and  shall  and  may  place 
the  same  in  any  post  office,  certifying  thereon  the  time  when  and  the  post  office 
in  which  the  same  may  be  so  placed;  and  the  chancellor,  or  any  one  of  the 
judges  of  the  court  out  of  which  the  said  commission  issued,  or  the  clerk  of  the 
said  court,  may  take  the  same  out  of  the  post  office  in  which  it  may  be  found  in 
this  state,  and  open  the  same,  and  endorse  thereon  when  and  how  he  received 
it;  and  the  said  chancellor,  judge  or  clerk  shall  immediately  file  the  said  com- 
mission and  return  in  the  office  of  the  clerk  of  the  court  out  of  which  the  said 
commission  issued,  there  to  remain  as  a  record. 

9.  Sec.  3.  If  it  shall  be  more  convenient  for  the  party  in  the  said  commission, 
his  attorney  or  agent,  to  receive  the  said  commission  and  return  closed  up  and 
directed  as  aforesaid,  from  the  hands  of  the  said  commissioner  or  commissioners, 
it  shall  and  may  be  lawful  for  him  so  to  do,  and  he  shall  thereupon  deliver  the 
same  to  the  chancellor,  or  one  of  the  judges,  or  the  clerk,  of  the  court  out  of 
which  the  same  issued,  making  oath  or  affirmation  that  he  received  the  same 
sealed  up  from  the  hands  of  the  said  commissioner  or  commissioners,  designa- 
ting the  time  and  place  when  and  where  received,  and  that  the  same  has  not 
been  opened  or  altered  since  he  so  received  it;  and  the  said  chancellor,  judge  or 
clerk  shall  thereupon  endorse  and  file  the  said  commission  and  return,  and  the 
said  affidavit,  as  directed  in  the  preceding  section  of  this  act. 

10.  Sec.  4.  Where  a  commission,  issued  by  virtue  of  this  act,  shall  be  exe- 
cuted in  any  foreign  state,  nation  or  kingdom,  such  commission,  and  the  return 
thereto,  closed  up  and  directed  as  aforesaid,  may  be  transmitted  to  the  party  on 
whose  application  such  commission  issued,  his  agent  or  attorney  in  the  United 
States;  aud  the  person  to  whom  the  packet  containing  the  said  commission 
and  return  shall  be  transmitted  as  aforesaid,  may  deliver  the  same  to  the  chan- 
cellor or  one  of  the  judges,  or  the  clerk,  of  the  court  out  of  which  the  commis- 
sion issued,  making  oath  or  affirmation  when  and  how  he  receive  1  it,  and  that 
the  same  has  not  been  opened  or  altered  since  he  received  it,  and  that  he  verily 
believes  that  it  has  not  been  opened  or  altered  since  it  was  closed  up  pnd  sealed 
as  aforesaid;  and  the  said  chancellor,  judge  or  clerk,  being  satisfied  that  it  has 
not  been  opened  or  altered  since  it  was  closed  up  and  sealed  as  aforesaid,  shall 
open  the  same,  and  endorse  thereon  when  and  how  he  received  it.  and  shall  im- 
mediately file  the  said  commission  and  return,  and  the  said  affidavit,  in  the 
office  of  the  clerk  of  the  court  out  of  which  the  said  commission  issued,  there  to 
remain  as  a  record. 

11.  Sec.  5.  If  the  commission  be  not  returned  within  such  reasonable  time, 
as  the  court  shall  from  time  to  time  allow  for  that  purpose,  then  the  court  may 


926  WITNESSES. 


:886]  in 


proceed  in  the  said  action  or  snit,  as  if  no  such  commission  had  been  awarded 
or  issued. 

*12.  Sec.  6.  If  a  material  witness  in  an  action  or  suit  of  a  civil  nature 
any  of  the  aforementioned  courts,  be  in  this  state,  but  is  ancient  or 
very  infirm,  or  is  sick,  or  is  bound  on  a  voyage,  or  is  about  to  go  out  of  this 
state,  then  the  deposition  of  such  witness  may,  at  the  option  of  either  party,  and 
in  lieu  of  the  commission  aforesaid,  be  taken  de  bene  esse  before  any  justice  of 
the  supreme  court,  or  any  judge  of  the  circuit  court  or  court  of  common  pleas, 
or  any  master  in  chancery :  Provided,  that  the  officer  before  whom  the  deposi- 
tion is  to  be  taken,  shall  cause  notice  to  be  given  to  the  adverse  party  imme- 
diately, or  at  such  short  day  as  the  case,  in  the  opinion  of  the  said  officer,  may 
require,  to  attend  and  be  present  at  the  taking  thereof,  and  to  put  questions  and 
to  cross-examine,  if  he  shall  think  fit. 

13.  Sec.  7.  Every  person  deposing  as  last  aforesaid  shall  be  sworn  or  affirmed 
to  testify  the  whole  truth,  and  shall  subscribe  the  testimony  by  him  or  her  given, 
after  the  same  shall  be  reduced  to  writing,  which  shall  be  done  only  by  the  officer 
taking  the  deposition,  or  by  the  deponent  in  his  presence;  and  the  deposition  so 
taken  shall  be  retained  by  such  officer  until  he  deliver  the  same,  together  with  a 
certificate  of  the  reasons  as  aforesaid  of  its  being  taken,  and  of  the  notice,  if  any 
given,  to  the  adverse  party,  with  his  own  hand,  to  a  judge  or  the  clerk  of  the  court 
for  which  it  is  taken ;  or  the  said  deposition  and  certificate  shall  be  by  the  said 
officer  sealed  up,  directed  and  transmitted  to  such  judge  or  clerk,  who  shall  open 
and  immediately  file  the  same  in  the  office  of  the  said  clerk,  there  to  remain  as  a 
record. 

14.  Sec.  8.  The  person  by  whom  such  deposition  shall  be  transmitted  to  the 
judge  or  clerk,  as  authorized  in  the  preceding  section  of  this  act,  shall  make  oath 
or  affirmation  that  he  received  the  same  sealed  up  from  the  hands  of  the  officer 
by  whom  it  was  taken,  designating  the  time  and  place  when  and  where  received, 
and  that  the  same  has  not  been  opened  or  altered  since  he  so  received  it. 

15.  Sec.  9.  The  parties  in  the  action  or  suit  in  which  any  deposition  authorized 
by  this  act  is  taken,  shall,  at  their  respective  costs  and  charges,  be  entitled  to 
copies  of  such  deposition,  as  soon  as  the  same  is  filed  in  the  clerk's  office  as  afore- 
said. 

16.  Sec.  10.  Every  examination  or  deposition  so  taken,  returned,  and  filed, 
or  a  duly  certified  copy  thereof,  shall  be  read,  used,  and  deemed  as  good  and 
competent  evidence  in  the  cause  in  which  it  shall  be  taken,  as  if  such  witness 
had  been  examined  in  open  court  on  the  hearing  or  trial  thereof:  Provided,  it 
appear  to  the  satisfaction  of  the  said  court  that  such  witness  reside  or  is  gone 
out  of  this  state,  or  is  dead,  or  by  reason  of  age,  sickness,  or  bodily  infirmity,  is 
unable  to  travel  and  attend  the  said  court,  but  not  otherwise. 

IT.  Sec.  11.  Depositions  taken  in  this  state  by  virtue  of  this  act,  in  any  cause 
pending  in  the  supreme  court,  not  more  than  five  days  before  the  trial  of  such 
cause,  if  transmitted  to  or  taken  by  the  judge  holding  the  circuit,  may  be  read 
in  evidence  on  such  trial,  before  they  are  filed  in  the  manner  hereinbefore 
directed. 

18.  Sec.  12.  Every  witness  who  is  in  this  state,  and  whose  examination  or 
deposition  is  taken  as  aforesaid,  shall  be  allowed,  by  way  of  compensation  for 
his  time  and  attendance  therein,  after  the  same  rate  as  if  he  had  personally  ap- 
peared and  given  testimony  in  the  cause  before  the  court  in  which  it  is  depend- 
ing ;  and  the  party  requiring  such  examination  or  deposition  shall  be  at  the  sole 
expense  thereof,  and  shall  not  have  any  allowance  for  the  same  in  the  taxation 
of  costs. 

19.  Sec.  13.  Any  material  witness  of  the  description  aforesaid,  being  in  this 
state,  may  be  compelled  to  appear  and  be  examined,  and  depose  before  any  com- 
missioner or  commissioners  as  aforesaid,  in  this  state,  or  any  of  the  said  officers, 
in  the  same  manner  and  under  the  same  penalties  as  to  appear  and  testify  iu  the 
court  wherein  the  said  action  or  suit  is  depending. 

20.  Sec.  14.  In  case  a  commission  issued  out  of  any  court  of  competent  juris- 
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diction  of  the  United  States,  or  of  any  state  or  territory  in  the  United  States, 
shall  be  directed  to  any  person  or  persons  in  this  state,  authorizing  such  person 
or  persons  to  examine  or  take  the  deposition  of  any  witness  named  in  such  com- 
mission, and  the  person  to  be  examined  under  such  commission  shall  refuse  to 
attend  and  give  his  testimony  before  such  commissioner  or  commissioners,  it  shall 
and  may  *be  lawful  for  any  justice  of  the  supreme  court  of  this  state,  r*8o^ 
upon  application  made  to  him  by  or  on  behalf  of  such  commissioner  or  *- 
commissioners,  and  upon  proof  being  made  of  such  refusal,  to  make  an  order 
awarding  process  of  subpoena  out  of  the  said  court  for  such  witness  to  appear 
and  testify  before  such  commissioner  or  commissioners;  and,  upon  filing  such 
order  in  the  clerk's  office  of  the  said  supreme  court,  it  shall  be  the  duty  of  the 
said  clerk  to  issue  process  of  subpoena  under  the  seal  of  the  said  court,  re- 
quiring such  witness  to  appear  and  testify  before  such  commissioner  or  commis- 
sioners. 

21.  Sec.  15.  The  process  of  subpoena  authorized  in  the  last  preceding  section, 
shall  be  served  in  the  same  manner,  and  be  of  the  same  force  and  effect  as  like 
process  in  any  other  case  ;  and  any  person  or  persons  attending  in  pursuance  of 
such  subpoena,  shall  be  entitled  to  the  same  fees,  and  subject  to  the  same  penal- 
ties for  refusing  to  attend,  as  witnesses  are  by  law  entitled  or  subject  to  in  other 
cases  in  the  supreme  court. 

A  Supplement  to  the  practice  act.     Approved  March  1,  1849.     (Pam.  205.) 

Eor  the  first  section,  see  Bonds  and  Warrants. 

22.  Sec.  2.  In  all  civil  actions  in  any  court  of  record  in  this  state,  the  parties 
thereto  shall  hereafter  be  admitted  to  be  sworn  and  give  evidence  therein,  when 
called  as  witnesses  by  the  adverse  party  in  such  action  :  Provided,  that  no  party 
to  a  suit  shall  be  compelled  to  be  sworn  or  give  evidence  in  any  action  wherein 
usury  is  set  up  as  a  defence,  or  where  the  action  is  brought  to  recover  a  penalty 
or  to  enforce  a  forfeiture  :  And  provided  further,  that  this  act  shall  not  extend 
to  any  action  brought  upon  a  contract  made  before  the  fourth  day  of  July  next. 
(See  23,30.) 

A  further  Supplement.     Approved  March  17,  1852.     (Para.  225.) 

23.  Sec.  1.  When  a  party  to  any  civil  action  in  any  court  of  record  in  this 
state  shall  be  desirous,  and  entitled  by  law  to  call  or  examine  as  a  witness  any 
adverse  party  therein,  it  shall  be  lawful  to  examine  such  party  by  commission  or 
de  bene  esse,  or  in  any  other  way  that  other  witnesses  may  be  examined  in  such 
suits,  and  the  attendance  of  such  party  may  be  compelled  by  the  same  process  as 
is  authorized  in  the  case  of  other  witnesses ;  and  in  the  proceedings  in  such 
courts,  when  any  party  is  called  upon  or  desired  as  a  witness  by  the  opposite 
party,  he  shall  be  subject  to  the  same  rule  of  law  as  all  other  witnesses  are  : 
Provided,  that  nothing  in  this  act  shall  compel  any  party  to  be  examined  as  a 
witness  in  any  case  where  he  cannot  now  be  compelled  by  law  to  be  so  exam- 
ined. 

24.  Sec.  2.  An  order  for  the  issuing  of  any  commission  authorized  by  the  act 
entitled,  "An  act  authorizing  commissions  and  the  taking  of  depositions,"  mav 
be  made  by  any  judge  of  the  court  out  of  which  the  same  may  issue,  at  his  cham- 
bers, either  in  term  or  vacation,  upon  five  days'  notice  of  the  application  for  such 
order  to  the  opposite  party,  or  his  attorney ;  and  such  order  shall  have  the  same 
force  and  effect  as  a  rule  or  order  made  in  open  court. 

25.  Sec.  3.  Any  examination  or  deposition,  so  taken,  shall  be  read,  used,  and 
deemed  as  good  and  competent  evidence  in  the  cause,  litigation  or  controversy, 
as  if  such  party  or  witness  had  been  duly  examined  in  open  court  upon  the  trial 
thereof. 

An  Act  concerning  evidence.     Approved  April  5,  1855.     (Pam.  66P.) 

26.  Sec.  1.  Interest  in  the  event  of  an  action  or  proceeding  shall  not  render 
the  person  so  interested  incompetent  to  testify  in  such  action  or  proceeding,  but 
such  interest  may  be  shown  for  the  purpose  of  affecting  the  credibility  of  the 
witness. 
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27.  Sec.  2.  Nothing  contained  in  the  preceding  section  shall  be  so  construed 
as  to  render  a  party  to  an  action  or  proceeding  competent  to  testify  in  his  own 
behalf,  except  where  it  may  now  lawfully  be  done  :  Provided  however,  that  the 
complainant  or  petitioner,  in  any  action  or  proceeding  of  an  equitable  nature  in 
any  court,  shall  be  a  competent  witness  to  disprove  so  much  of  the  defendant's 
answer  as  may  be  responsive  to  the  allegations  contained  in  the  bill  of  complaint 
*^R1  or  Peti^on»  and  *that  a  defendant  in  any  such  action  or  proceeding  shall 

J  be  a  competent  witness  for  or  against  any  other  defendant  not  jointly 
interested  with  him  in  the  matter  in  controversy. 

28.  Sec.  3.  The  interest  of  a  witness  in  the  event  of  the  action  or  proceeding, 
or  his  conviction  of  a  crime,  may  be  proved  by  an  examination  of  such  witness  or 
otherwise,  and  his  answers  upon  such  examination  may  be  contradicted  by  other 
evidence. 

29.  Sec.  4.  A  witness  shall  not  be  excused  from  answering  any  questions  rele- 
vant and  material  to  the  issue  :  Provided,  the  answers  will  not  expose  him  to  a 
criminal  prosecution  or  penalty,  or  to  a  forfeiture  of  his  estate. 

30.  Sec  5.  After  an  action  at  law  is  at  issue,  either  party  may  serve  upon  the 
opposite  party  written  interrogatories  upon  any  matter  material  to  the  issue,  and 
the  same  shall  be  answered  in  writing  under  oath,  and  the  answer  served  upon 
the  parties  proposing  the  interrogatories,  in  fifteen  clays  after  their  service,  and 
the  answer  shall  be  strictly  responsive  to  the  interrogatories  proposed  ;  and  in 
default  of  such  answer,  the  party  making  default  shall  not  be  allowed  to  testify 
in  his  own  behalf  on  the  trial  of  the  action  ;  and  the  court  may  also,  by  an  at- 
tachment for  contempt  or  otherwise,  compel  an  answer  thereto  ;  and  such  answer 
shall  be  evidence  in  the  action,  if  offered  as  such  by  the  parties  proposing  the 
interrogatories,  but  not  otherwise  :  Provided  however,  that  the  court,  or  a  judge 
out  of  court,  may,  upon  good  cause  shown,  and  upon  two  days'  notice  to  the  other 
party,  order  any  of  said  interrogatories  to  be  stricken  out,  or  amended,  or  new 
ones  to  be  added,  or  give  further  time  for  answering  the  same,  or  order  the  answer 
to  be  amended. 

31.  Sec.  6.  The  court,  other  than  the  court  for  the  trial  of  small  causes,  before 
which  a  civil  action  or  proceeding,  whether  of  a  legal  or  equitable  nature,  is 
pending,  or  a  judge  thereof,  in  term  time  or  vacation,  may,  in  their  discretion, 
and  upon  five  days'  notice  of  the  application,  order  either  party  to  give  to  the 
other,  within  a  specified  time,  and  under  such  terms  as  may  be  imposed,  an  in- 
spection and  copy,  or  permission  to  take  a  copy,  of  any  books,  papers,  or  docu- 
ments in  his  possession  or  under  his  control,  containing  evidence  relating  to  the 
merits  of  the  action  or  proceeding,  or  of  the  defence  thereto,  and  if  compliance 
with  the  order  be  refused,  such  books,  papers,  or  documents  shall  not  be  given 
in  evidence  in  such  action  or  proceeding,  and  the  court  may  punish  the  party  so 
refusing  as  for  a  contempt  of  the  court. 

32.  Sec  7.  Any  application  in  pursuance  of  the  next  preceding  section  shall 
be  by  petition,  stating  the  grounds  of  such  application,  and  verified  by  the  oath 
of  the  party,  or  of  his  attorney,  solicitor,  or  agent  in  the  matter,  and  the  affidavit 
of  the  opposite*  party,  or  of  his  attorney,  solicitor,  or  agent  in  the  matter,  may 
be  read  in  opposition  to  such  application,  without  notice  of  the  taking  of  such 
affidavit,  or  either  party,  or  any  other  witness,  may,  on  such  application,  be  ex- 
amined in  relation  thereto  :  Provided  however,  that  if  the  action  or  proceeding 
be  pending  before  the  orphans'  court,  then  the  application  authorized  by  the 
preceding  section  shall  be  made  in  open  court,  or  to  the  president  judge  thereof. 

33.  An  act  passed  in  1847  (Pam.  146)  authorizes  the  printed  statute-books 
and  pamphlet  session  laws  of  any  of  the  United  States,  printed  or  published  by 
the  direction  or  authority  of  such  state,  to  be  received  as  evidence  of  the  public 
laws  of  such  state.     (See  Statutes,  26.) 

A  Supplement  to  the  act  entitled  "An  Act  concerning  witnesses."     Approved  March  18, 

1859.     (Pam.  489  ) 

34.  No  person  shall  be  disqualified  as  a  witness  in  any  suit  or  proceedings  at 
law  or  in  equity  by  reason  of  his  or  her  interest  in  the  event  of  the  same  as  a 
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party  or  otherwise,  but  such  interest  may  be  shown  for  the  purpose  of  affecting 
his  or  her  credit :  Provided  nevertheless,  that  no  female  shall  be  admitted  as  a 
witness  for  or  against  her  husband,  except  when  the  suit  or  proceedings  is  be- 
tween her  and  her  husband,  or  shall  any  party  be  sworn  in  any  case  when  the 
opposite  party  is  prohibited  by  any  legal  disability  from  being  sworn  as  a  wit- 
ness, or  either  of  the  parties  in  a  cause  sue  or  are  sued  in  a  representative 
capacity. 

NOTES. 

ATTENDANCE  AND  SUBPCENA.  A  witness  is  not  bound  to  attend,  unless  his  legal  fee 
of  fifty  cents,  if  he  is  within  the  county,  or  one  dollar,  if  he  is  out  of  the  county,  be  first 
paid  or  tendered  to  him.  2  South.  518.  If  this  be  done,  and  the  subpoena  is  regularly 
served,  in  the  state,  the  witness  not  attending  is  liable  to  a  fine  (see  above  3,  and  Justices' 
Courts,  26)  and  to  an  action  for  damages,  at  the  suit  of  the  party  who  subpoenaed  him,  and 
also  to  an  attachment  (in  the  higher  courts)  for  a  contempt  of  the  court.    See  1  South.  140. 

Before  the  court  imposes  a  fine  upon  the  witness  for  uonattendance,  a  regular  affidavit 
should  be  made  of  the  service  of  the  process  and  tender  of  the  fee,  and  notice  given  to  the 
witness  to  appear  at  a  certain  time,  and  show  whether  he  had  any  valid  excuse  for  not 
*attending.  This  may  be  conveniently  done,  by  entering  a  rule  to  show  cause,  and  r#oo() 
having  it  served  on  the  delinquent.  Such  a  course,  whether  it  be  absolutely  neces-  *- 
sary  or  not,  which  has  not  been  decided,  is  obviously  proper. 

A  witness  who  attends  under  subpoena,  from  out  of  the  state,  is  entitled  to  mileage,  for 
the  distance  he  travels  within  the  state.     1  Gr.  156. 

If  the  witness  attend  by  virtue  of  a  subpoena,  he  is  privileged  from  arrest,  in  civil  cases, 
while  attending,  and  in  going  and  returning.     (See  above  2.)     Penn.  516. 

ADMISSIONS,  CONFESSIONS,  AND  DECLARATIONS.  The  admission  of  a  party 
against  himself  may  be  received,  but  not  what  he  said  iu  his  own  favor.  What  a  party 
said  at  the  same  time,  should  all  be  taken  together ;  but  what  a  party  said  at  one  time 
against  his  interest,  cannot  be  explained  by  declarations  made  on  a  subsequent  day.  Penn. 
1049.     1  Peters,  16.     3  Hal.  277. 

In  an  action  for  a  breach  of  promise  of  marriage,  the  plaintiff  was  admitted  to  prove 
her  own  declarations,  of  a  promise  on  her  part,  made  long  before  the  suit,  in  order  to  show 
that  there  was  a  mutual  contract.     1  Hal.  384. 

What  an  agent  says  or  does,  within  the  scope  of  his  authority,  at  the  time  of  making  the 
sale  or  contract,  is  evidence  against  his  principal ;  but  not  what  he  says  or  does  at  another 
time. 

The  acts  and  admissions  of  a  person  in  possession  of  land,  while  in  possession,  are  evi- 
dence against  the  person  who  afterwards  entered  under  him.  Penn.  706.  1  Harr.  194. 
(4  Harr.  77.) 

In  an  action  by  an  executor  for  rent,  the  defendant  may  prove  that  the  testator  said  he 
was  to  pay  no  rent.     6  Hal.  109. 

The  acknowledgment  of  a  joint  covenanter  is  admissible  against  his  codefendants,  how- 
ever small  his  interest  in  the  subject  matter,  unless  fraud  or  collusion  between  him,  and 
the  party  proving  his  admissions,  is  made  to  appear;  and  so  the  acknowledgment  of  one 
copartner,  or  joint  debtor,  is  good  evidence  against  all;  and  where  there  are  joint  tres- 
passers, although  the  admissions  of  one  will  not  be  admitted  to  prove  the  others  tres- 
passers, if  the  fact  of  the  joint  trespass  be  otherwise  proved,  the  declarations  of  one,  as  to 
the  motives  and  circumstances  of  the  trespass,  will  be  evidence  against  all  who  have  com- 
bined together  for  the  common  object.     1  Harr.  42. 

The  confessions  of  an  individual,  induced  by  threats  or  promises,  cannot  be  received  in 
a  criminal  dase ;  and  if,  after  a  confession  thus  obtained,  the  defendant  afterwards  confess 
the  same  or  like  facts,  the  confession  will  not  be  admitted,  unless  from  the  length  of  time 
intervening,  from  proper  warning,  &c,  the  court  is  satisfied  that  the  delusive  hopes  or 
fears,  under  the  influence  of  which  the  original  confession  was  obtained,  were  entirely  dis- 
pelled.    5  Hal.  180. 

The  admission  of  a  party,  made  in  the  progress  of  the  trial  of  the  cause  before  the  jus- 
tice, may  be  proved  on  the  appeal,  by  one  of  the  witnesses  examined  before  the  justice 
who  heard  the  admission.     4  Hal.  347. 

An  unaccepted  offer  of  compromise  cannot  be  given  in  evidence.  2  Gr.  51.  But  the 
admission  of  facts  may  be  proved,  although  made  in  a  conversation  respecting  a  com- 
promise. 

The  transcript  from  the  docket  of  a  justice,  in  which  he  has  acknowledged  the  receipt  of 
the  money,  is  competent  evidence,  in  an  action  for  money  had  and  received,  to  recover 
money  paid  in  to  him  by  a  constable,  on  execution.     3  Harr.  147. 

The  acts  and  conduct  of  members  of  a  firm  are  good  evidence  in  favor  of  third  persons, 
not  cognizant  of  the  private  objects  of  the  partnership.     1  Harr*  161. 
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Judgment  of  tbc  justice  reversed,  the  only  evidence  to  support  it  being  a  letter  from  the 
defendant,  not  proved.     1  Harr.  395. 

In  trover,  the  plaintitfs  admission,  that  the  property  claimed  is  a  third  person's,  may  be 
proved  on  the  trial.     2  Harr.  1. 

It  is  not  competent  for  a  party  to  prove  the  declarations  of  his  own  witness,  in  contradic- 
tion of  his  testimony  under  oath  at  the  trial.      Id.  377. 

In  an  action  against  a  constable  for  not  returning  a  writ  of  attachment,  the  absconding 
debtor's  acknowledgment  of  the  sum  he  owed  the  plaintiff,  is  good  evidence  against  the 
constable.     1  Hals.  125. 

In  an  action  for  the  breach  of  promise  of  marriage,  the  declaration  of  the  plaintiff  that 
she  bad  promised  to  marry  the  defendant,  made  long  before  the  suit  brought,  is  good  evi- 
dence for  the  plaintiff,  to  show  the  mutuality  of  the  contract.     1  Halst.  384. 

The  declaration  of  one  party,  in  the  absence  of  the  other,  after  an  agreement  made, 
touching  the  terms  of  that  agreement,  is  not  competent  evidence  for  the  party  making  the 
declaration.     Sax.  Ch.  R.  03. 

The  doings  and  sayings  of  an  agent,  so  far  as  they  are  part  of  the  res  gestx,  may  be 
proved  by  third  persons,  notwithstanding  the  agent  himself  is  a  competent  witness  for 
either  party.     3  Harr.  299. 

Upon  a  bill  for  specific  performance  of  a  written  agreement,  it  is  competent  for  the 
defendant  to  prove  declarations  made  at  the  time  of  the  contract,  though  not  incorporated 
in  the  agreement,  in  order  to  rebut  the  complainant's  equity.      I  Gr.  Ch.  Eep.  199. 

The  admissions  of  a  party,  on  a  charge  of  adultery,  are  not,  as  a  general  rule,  to  be 
*ftom  received  *with  much  faith.  They  are  competent  proof  of  the  charge,  only  when  con- 
8JUJ  nected  with  other  evidence.     Id.  139.     (See  Sax.  Ch.  It.  474.) 

The  declarations  of  a  mortgagee,  or  his  executrix,  made  after  parting  with  all  interest 
in  the  mortgage,  cannot  affect  the  rights  of  the  assignee.     2  Gr,  Ch.  R.  14. 

The  declarations  of  one  partner,  made  after  the  dissolution  of  the  partnership,  are  not 
admissible  to  charge  his  copartner.     1  Gr.  Ch.  R.  51. 

In  a  trial  for  murder,  the  declarations  of  the  deceased  are  no  evidence  of  the  insanity  of 
the  accused.     1  Zab.  196. 

Under  what  circumstances  dying  declarations  may  be  proved.     2  Dutch.  463,  601. 

BEST  EVIDENCE.  It  is  a  general  rule,  that  the  best  evidence  must  be  given  of  which 
the  nature  of  the  thing  is  capable ;  that  is,  evidence  will  not  be  received,  which  shows  or 
supposes  better  evidence  in  the  party's  power.  Thus  the  declarations  of  a  person  who 
might  have  been  produced  as  a  witness  are  inadmissible.  If  there  is  a  deed  or  other 
writing,  it  must  be  produced,  unless  shown  to  have  been  lost  or  destroyed,  or  to  be  in  the 
possession  of  the  opposite  party,  to  whom  notice  has  been  given  to  produce  it.  Penn.  617. 
1  South.  93,  102.     2  South.  501. 

If  a  writing  be  proved  to  be  destroyed,  without  the  fault  of  the  party,  or  to  be  lost,  evi- 
dence may  be  given  of  the  contents.  In  case  of  loss,  it  must  be  shown  that  every  reason- 
able inquiry  has  been  made,  and  the  last  person  into  whose  hands  it  is  traced  should,  if 
practicable,  be  called  to  give  some  account  of  it.  1  South.  775.  1  Gr.  221.  (See  Sax. 
Ch.  204.) 

But  if  a  person,  voluntarily,  without  mistake  or  accident,  destroys  the  best  evidence,  he 
cannot  resort  to  secondary  evidence.  A  party  who  had  mutilated  a  paper,  by  tearing  off  a 
writing  attached  to  it,  was  not  allowed  to  prove  the  contents  of  the  part  torn  off.  Coxe 
447.  A  person  who  voluntarily  erased  his  name,  written  on  the  back  of  a  promissory 
note,  was  not  permitted  to  prove  that  the  endorsement  thus  obliterated  was  not  his  genuine 
signature.     3  Hal.  58.     2  Gr.  182. 

In  the  absence  of  the  instrumental  witness,  and  of  proof  of  the  handwriting  of  the  wit- 
nesses and  parties,  the  next  best  evidence  is  the  acknowledgment  of  the  parties  of  its  being 
their  deed.     1  Gr.  222. 

If  the  original  agreement  has  been  lost,  and  due  diligence  has  been  used  to  recover  it, 
but  without  effect,  a  copy  may  be  received ;  or,  if  there  be  no  copy,  the  party  may  resort 
to  parol  proof  of  the  contents.     Sax.  Ch.  494,  525. 

Upon  the  question  of  the  probate  of  a  will,  the  testamentary  witnesses,  their  opinions, 
and  the  facts  they  state  as  occurring  at  the  time  of  the  execution  of  the  writing,  are  to  be 
particularly  regarded  by  the  court.     1  Gr.  Ch.  R.  8. 

BOOKS  OF  ACCOUNT.  Books  of  account,  kept  by  the  party  himself,  in  the  regular 
course  of  his  business,  are  admitted  in  evidence  in  this  state,  in  proof  of  a  demand  for 
articles  sold,  work  and  labor  done,  &c;  the  degree  of  credit  which  is  to  be  given  to  them, 
being  then  for  the  determination  of  the  court  or  jury. 

Before  the  book  can  be  admitted,  it  must  be  proved  by  competent  testimony  to  be  the 
party's  original  book  of  entries;  and  must  appear  to  have  been  made  at  the  time  of  the 
transaction.  A  person  having  knowledge  of  the  book,  and  that  it  is  in  the  party's  hand- 
writing, or  having  settled  accounts  by  it,  may  prove  it;  but  proof  that  there  are  accounts 
in  it  against  a  witness  who  does  not  know  the  handwriting,  and  has  never  seen  the  book 
until  produced  in  court,  is  not  sufficient.     3  Hal.  68. 
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A  book  kept  ledger-wise,  that  being  the  mode  of  keeping  all  the  accounts,  and  having 
some  leaves  out,  it  has  been  decided,  may  be  received  and  Babmitted  to  the  jury,  such  credit 
to  be  given  to  it  as  they  shall  see  fit.  Penn.  900.  I<ut  an  account  entered  in  the  book  all 
at  one  time,  and  not  as  the  dealings  occurred,  cannot  be  admitted;  nor  can  charges  for 
damages  or  contracts,  bon  li  1  Hal   96.     2  Hal. 

iccount  in  a  book,  without  any  price  affixed  to  the  items,  is  not  sufficient,  at  least 
without  some  proof  of  the  value  of  the  items.     1  South.  870. 

not  sufficient  evidence  to  charge  defendant  for  goods  delivered  to  a  third  person, 
without  proof  of  an  order  fur  such  delivery.  Coxe,  28s.  '■'','.  Nor  is  it  sufficient  evidence 
I  paid  to  a  third  person.  :;  Hal.  269.  Nor  is  an  entry  made  in  the  book  of  a 
balance  due  on  settlement,  evidence  of  that  settlement,  against  the  other  party.  4  Hi!. 
268.  Nor  is  an  entry  of  ca  =  h  lent  admissible  to  sustain  a  demand  therefor.  0  Hal.  189. 
1  Hal. 

A  parol  promise  or  agreement  by  the  landlord,  prior  to  the  execution  of  a  lease  under 
seal,  that  he  would  send  his  daughter  to  the  school  of  the  tenant,  in  connexion  with  proof 
that  the  daughter  did  attend  the  school  in  pursuance  of  the  agreement,  may  be  given  in 
evidence,  in  a  suit  by  tenant  against  landlord  for  a  wrongful  distress,  in  order  to  show  that 
the  rent  had  been  paid;  and  the  tenant's  books  of  account  held  competent  evidence  to 
prove  the  amount  of  the  service  so  rendered.     1  Zab 

The  books  of  the  bank,  in  which  both  parties  kept  their  accounts,  are  competent  to  prove 
that  a  check,  given  by  the  plaintiff  to  the  defendant,  had  been  carried  to  the  credit  of  the 
latter  in  their  books,  and  that  the  money  had  thus  come  into  his  possession.     lb. 

A  book  of  account  is  admissible  in  evidence,  even  where  the  items  on  the  face  of  the 
-are   not  charged  on  the  same  day  when  the  services  were  rendered ;  if  the  r*gQi 
charge  be  made  in  the  usual  course  of  such  business.     2  Zab.  843.  *- 

A  charge  in  a  book  of  account  is  sufficient,  even  where  it  mixes  up  several  items  in  the 
same  general  charge,  and  does  not  give  any  information  as  to  the  amount  or  value  of  each, 
or  of  either  of  the  items  charged.     lb. 

Books  of  account  cannot  be  received  in  evidence,  to  prove  the  payment  of  money,  nor  are 
they  evidence  of  money  lent :  the  necessity  of  admitting  them  as  evidence  of  goods  s  i. 
services  rendered,  and  other  matters  in  the  usual  course  of  business,  for  which  the  common 
law  rule  has  been  relaxed,  does  not  exist  in  the  case  of  payments  or  advance  of  money. 
3  Zab.  407.  r\ 

In  an  action  between  two  parties,  an  entry  in  the  books  of  account  of  one  of  them,  signed 
by  a  third  person,  since  deceased,  is  not  competent  evidence  to  prove  that  the  latter  acknow- 
ledged that  he  acted  as  the  agent  of  the  party,  in  exercising  various  acts  of  ownership  over 
the  premises  in  dispute.     Spenc.  61. 

Where  it  appears,  by  marks  in  the  daybook  or  otherwise,  that  the  items  have  been  trans- 
ferred to  a  journal  or  ledger,  those  books  ought  also  to  be  produced  :  but  the  mere  fact  that 
the  party  producing  a  daybook  has  a  ledger,  without  its  appearing  that  it  had  some  con- 
nexion with  the  accounts  in  controversy,  is  not  a  sufficient  reason  for  requiring  the  produc- 
tion of  the  ledger.     4  Zab.  147. 

A  book  account  of  supplies  furnished  to  a  vessel,  charged  to  Sloop  J.  and  owners,  held 
admissible,  in  conjunction  with  proof,  that  the  defendant  was  the  owner.     Id.  33. 

In  an  action  between  two  persons,  who  have  been  in  the  habit  of  dealing  with  each  other 
by  notes  and  checks  on  a  bank,  the  books  of  the  bank  are  competent  evidence  to  show  what 
disposition  has  been  made  of  such  notes  and  checks,  and  how  the  proceeds  have  been  applied 
and  used.     Spenc.  1  - 

Books  of  account,  regularly  kept,  are  competent  evidence  to  prove  the  payment  of  money, 
where  there  have  been  mutual  dealings  between  the  parties,  and  the  money  has  been  paid, 
on  account  of  claims  that  might  be  proved  by  books  of  account ;  but  they  are  not  competent 
evidence  to  prove  money  paid  on  a  note  or  bond,  or  money  lent.     1  Dutch.  666. 

COMMISSIONS  AND  DEPOSITIONS.  A  commission  to  take  the  examination  of  a  wit- 
ness who  is  sick,  &c,  or  out  of  the  state,  is  granted  upon  an  affidavit  of  the  facts  and  of 
the  witness  being  material,  and  upon  notice  to  the  opposite  party.  1  South.  117.  It 
cannot  be  granted  during  the  progress  of  the  trial,  but  must  be  obtained  and  returned 
before  it  commences.     3  Gr.  124. 

The  commissioners  must  be  sworn  in  the  form  prescribed  by  the  act  (above  8;  ;  and  it 
must  appear  by  the  return  that  they  were  sworn  before  a  person  lawfully  authorized  to  ad- 
minister an  oath  or  affirmation  in  the  state,  &c,  where  they  may  be.  The  certificate  of  the 
officer  swearing  them  should  state  in  so  many  words  that  he  had  authority  to  administer  the 
oath :  (stating  his  title,  as  that  he  was  a  justice  of  the  peace,  &c.  may  not  be  sufficient,  for 
our  courts  cannot  officially  know  his  powers  ;j  and  if  that  is  stated,  the  addition  of  his  title 
is  not  material.     3  Gr.  209.     1  Hair.  7^. 

The  interrogatories  are  required  to  be  signed  by  the  party  or  his  counsel,  and  approved 
by  the  judge  (above  7) ;  but  if  signed  by  the  attorney,  who  is  in  fact  ^counsellor,  they  will 
be  received.  An  enclosure  under  a  seal  on  the  outside  of  the  letter,  and  the  signature  of 
the  commissioner  across  it,  is  a  sufficient  compliance  with  the  act.  The  commission  will  not 
be  rejected,  although  not  addressed  to  the  court  by  their  exact  title,  if  it  reaches  the  right 
place.     3  Gr.  269.     2  Dutch.  204. 
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A  commission  may  be  issued  by  the  court  of  quarter  sessions  in  a  case  of  bastardy,  that 
being  "an  action  or  suit  of  a  civil  nature."     1  Gr.  5. 

It'has  been  held  that  the  notice  of  taking  depositions  in  the  case  of  an  aged  witness,  &c. 
(above  12)  must  be  served  on  the  party,  and  not  on  the  attorney.  Coxe  445.  6  Hal.  317. 
But  these  cases  have  been  since  questioned.     3  Gr.  272. 

The  statute  requires  the  judge  to  caution  the  witness,  &c. ,  and  that  the  deposition  be 
reduced  to  writing  by  the  judge  or  by  the  witness  in  his  presence,  and  it  will  be  prudent 
for  the  magistrate  so  to  certify,  but  this  is  not  absolutely  necessary.  The  magistrate  is  to 
judge  of  the  reasonableness  of  the  notice,  according  to  the  circumstances  of  the  case. 
2  Gr.  487.     3  Gr.  272.     See  Penn.  959 

The  deposition  is  to  be  retained  by  the  magistrate,  and  either  delivered  with  his  own 
hands  to  the  clerk  of  the  court,  or  transmitted  by  a  proper  messenger,  provided,  if  neces- 
sary.'by  the  parly  obtaining  it.     2  Gr.  491. 

The  court  will  not  impose  upon  the  party  applying  for  a  commission  to  examine  witnesses 
out  of  the  state,  the  terms  of  payment  of  costs  to  his  adversary.     7  Hal.  95. 

A  commission  to  take  depositions  is  not  a  suspension  of  a  cause,  so  as  to  prevent  a 
notice  of  trial  thereof  before  the  return  of  the  commission ;  or  without  leave  of  the  court. 
2  Harr.  451. 

If  the  commission  is  sued  out  by  the  defendant,  the  plaintiff  may  notice  his  cause  for  trial 
whenever  he  thinks  there  has  b£en  time  for  the  return  of  the  commission ;  and  if  the  judge 
thinks  there  has  been  ample  time  for  the  return,  he  will  order  on  the  cause,  unless  good 
cause  is  shown  for  the  delay.     lb. 

If  a  competent  witness  has  been  examined,  or  has  been  offered,  and  improperly  rejected 
in  the  court  below,  his  deposition,  duly  taken  under  the  statute,  may  be  read  in  evidence  on 
the  trial  of  the  appeal,  if  he  has  died,  or  removed  out  of  the  state,  or  is  infirm  and  unable 
to  attend  in  person.     4  Harr.  66. 

*89°T       *^0'  *'  l^e  deposition  of  an  absent  or  sick  witness  has  been  duly  received  in  evi- 
-I  dence,  or  offered,  and  improperly  rejected  in  the  court  below,  the  witness  may  be 
examined  in  person  on  the  trial  of  the  appeal.     lb. 

The  common  pleas  may  receive  evidence  under  commissions,  and  by  depositions  taken  de 
bene  esse,  under  the  statute,  as  well  in  matters  of  appeal  as  in  cases  originating  in  that 
court.     lb. 

The  deposition  of  a  witness,  who  is  about  to  go  out  of  the  state,  may  be  taken  before  the 
justice  before  whom  the  cause  is  pending.     Spenc.  805. 

It  is  not  necessary  that  it  should  appear  upon  the  face  of  the  deposition,  that  the  witness 
was  cautioned  to  testify  the  whole  truth,     lb. 

If  the  deposition  be  admitted  in  evidence  at  the  trial  of  the  cause,  the  court  will  pre- 
sume that  the  witness  was  out  of  the  state  at  the  time  of  the  trial,  unless  the  contrary 
appear.     lb. 

When  the  issue  is  out  of  the  supreme  court,  it  is  error  in  the  judge  at  circuit  to  allow  an 
alteration  in  the  caption  or  jurat  of  a  deposition  taken  de  bene  esse.  1  Zab.  53.  The  deposi- 
tion must  be  filed  with  the  clerk  of  supreme  court,  if  taken  five  days  before  the  trial.    lb. 

In  offering  the  deposition  of  witnesses,  taken  under  a  foreign  commission,  it  is  not  neces- 
sary to  prove  that  the  commission  was  regularly  issued.     Id.  562. 

The  statute,  as  to  acts  to  be  done  by  the  judge  or  clerk,  is  to  be  considered  directory,  and 
any  omission  on  their  part  to  comply  with  its  directions,  if  the  integrity  of  the  commission 
is  preserved,  will  not  deprive  the  party  of  the  benefit  of  it :  as  if  the  judge  neglects  to  file 
the  commission,  or  the  clerk  permits  it  to  be  taken  off  the  files.     lb. 

The  original  depositions  and  commissions  may  be  taken  from  the  files  of  the  supreme 
court,  and  offered  in  evidence  at  the  circuit.     lb.  note. 

COMPETENCY.  It  is  to  be  presumed,  that  every  person,  of  the  age  of  fourteen  years, 
is  a  competent  witness,  till  the  contrary  appear.  The  witness  may  be  examined  touching 
his  competency;  but  he  cannot  be  required  to  answer  any  question,  the  answer  to  which 
will  tend  to  stigmatize  or  disgrace  him,  or  expose  him  to  punishment.     Penn.  415,  728. 

See  above  sec.  29. 

If  the  witness  is  under  fourteen  years  of  age.  it  is  discretionary  with  the  court  to  admit 
him  or  not,  according  to  his  capacity.  Penn.  657.  But  if  he  is  over  fourteen,  he  should 
not  be  interrogated  respecting  his  capacity,  unless  some  reason  creating  suspicion  appear. 
2  South.  672. 

A  justice  of  the  peace  cannot  give  evidence  in  a  trial  before  himself,  nor  can  one  of  the 
judges  of  the  orphans'  court  give  evidence  in  that  court,  unless  there  are  a  sufficient  number 
of  other  judges  present  to  constitute  the  court  ;  nor  can  a  justice  found  his  judgment  upon 
facts  known  to  him.  but  not  proved  in  the  cause. 

It  is  no  objection  to  a  person's  being  a  witness  that  he  is  related  to  either  of  the  parties ; 
but  husband  and  wife  cannot  be  witnesses  for  or  against  each  other,  except  where  the  woman 
complains  of  an  offence  by  the  husband  against  her  person,  as  for  assault  and  battery,  &c. 
Nor  can  the  declarations  of  one  be  given  in  evidence  to  affect  the  other,  except  in  some 
special  cases,  as  where  the  wife  has  made  contracts,  with  the  authority  and  consent  of  her 
husband,  the  acts  and  representations  of  the  wife,  made  at  the  time,  may  be  given  in  evi- 
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dence,  on  the  same  footing  as  those  of  any  other  agent.  Penn.  077.  Her  confession,  made 
at'ii-r  marriage,  respecting  a  debt  contracted  before  marriage,  will  not  be  evidence  to  bind 
the  husband.     1  Hal.  306. 

Slaves  cannot  give  evidence,  except  against  each  other  (see  Slavics,  2).  But  the  fact  of 
color  is  not  now  to  be  considered  as  of  itself  evidence  of  slavery.  3  Gr.  200.  And  see 
3  Hal.  274. 

Since  the  Act  of  April  5,  1855,  interest  in  the  event  of  the  suit  does  not  render  the  witness 
incompetenT,  but  may  be  shown  to  affect  his  credibility. 

It  may  also  be  shown,  by  the  examination  of  the  witness  or  otherwise,  that  he  has  been 
convicted  of  a  crime,  which  excludes  him  from  testifying. 

A  witness  is  competent  to  prove  the  evidence  given  by  a  witness,  since  deceased,  on  a 
former  trial  of  a  cause,  if  he  testifies  that  he  has  a  distinct  recollection,  independent  of  his 
notes,  of  the  deceased  having  been  sworn  as  a  witness,  of  what  he  was  produced  to  prove, 
and  of  the  substance  of  what  he  then  stated;  although,  for  the  language  used  by  him,  he 
must  rely  upon  his  notes  taken  at  the  time,  and  which  he  believes  to  be  correct.    Spenc.  66. 

EXAMINATION.  Witnesses  in  general  must  speak  from  their  own  knowledge,  and  can- 
not state  what  they  have  heard  from  others.  They  are  to  state  what  they  saw  and  heard, 
and  cannot  be  asked  what  defendant  meant  by  an  expression  he  used.  Leading  questions, 
*requiring  an  answer  of  merely  yes  or  no,  or  suggesting  to  the  witness  the  answer  r#ona 
he  is  to  make,  ought  not  to  be  put,  except,  perhaps,  in  very  special  cases,  where  the  *- 
witness  evidently  wishes  to  favor  the  opposite  party,  or  upon  a  cross-examination.  Coxe, 
453. 

The  opinion  of  a  witness  is  not  in  general  evidence;  and  is  only  admitted  in  the  case 
of  scientific  questions,  from  scientific  persons.  1  Gr.  232.  See  1  Gr.  Ch.  R.  8,  82 ;  2  Gr. 
Ch.  563  ;  4  Zab.  Cook  v.  the  State.  If,  upon  a  cross-examination,  new  and  substantive 
matter  is  sought  to  be  examined  into,  such  evidence  ought  to  be  opened.     2  Hal.  220. 

A  party  may  not  give  evidence  of  general  bad  character  to  impeach  or  discredit  a  witness 
whom  he  has  called  and  examined  ;  but  if  the  witness  state  matters  which  operate  against 
him,  he  may  call  a  witness  to  prove  these  matters  to  be  otherwise.  3  Hal.  310.  (See  2 
Harr.  377.) 

If  the  answer  of  a  witness  be  direct  and  pertinent  to  the  question  put,  it  is  competent 
evidence  as  against  him  who  put  the  question;  but  if  he  make  statements  foreign  to  that 
question,  they  are  not  competent  evidence,  and  should  be  overruled,  if  required.  2  Harr. 
310. 

A  witness  may,  on  the  appeal,  give  evidence  of  material  facts,  which  he  did  not  testify  to 
on  the  trial  below.     1  Harr.  452. 

A  wife,  in  a  suit  between  others,  may  not  testify  to  any  matter  for  which,  if  true,  her 
husband  may  be  indicted.     3  Harr.  88. 

Upon  the  second  trial  of  a  cause,  it  is  sufficient  to  prove  the  substance  of  what  was  sworn 
to  by  a  witness,  since  deceased,  upon  a  former  trial  of  the  same  cause.     Spenc.  66. 

If  the  witness,  who  wrote  the  libel  by  direction  of  the  defendant,  does  not  ask  the  pro- 
tection of  the  court,  but  submits  to  answer  the  question  put  to  him,  his  testimony  is  admis- 
sible.    Id.  208. 

The  direction  of  the  manner  of  cross-examining  a  witness  is  in  the  discretion  of  the 
court,  and  error  cannot  be  assigned  on  matters  resting  in  discretion.     2  Zab.  213. 

Nor  is  it  a  ground  of  error,  that  the  court,  on  the  trial,  permits  a  leading  question  to  be 
put  to  a  witness  by  the  party  calling  him.     Id.  372,  552. 

The  practice  of 'examining  witnesses  the  second  time,  in  the  same  matter,  disapproved. 
Sax.  Ch.  It.  458.     2  Gr.  Ch.  R.  441. 

An  objection  to  the  competency  of  a  witness  ought  to  be  made  at  the  time  of  taking  the 
deposition.      Quere?     1  Gr.  Ch.  R.  44. 

A  witness  may  be  impeached,  by  shewing  that  he  has  made  statements  out  of  court  con- 
trary to  what  he  has  testified  at  the  trial ;  but  this  must  be  confined  to  matters  relevant  to 
the  issue ;  and  before  this  can  be  done,  the  witness  must  first  be  asked,  whether  he  did  not 
state  such  things  to  such  a  person,  at  such  a  time  and  place,  stating  particularly  the  time, 
person,  and  place,  so  as  to  give  the  witness  a  fair  opportunity  to  recollect  and  explain  what 
he  said.     1  Greenl.  Ev.,  sec.  462. 

A  witness  cannot  be  examined  on  a  cross  examination,  relative  to  a  matter  upon  which 
he  was  not  examined  in  chief;  if  the  party  cross-examining  wishes  his  evidence  in  the  new 
matter  he  must  produce  him  as  his  own  witness.     2  Dutch.  403. 

PRESUMPTIONS.  Presumptions  of  law  consist  of  those  rules,  which,  in  certain  cases, 
either  forbid  or  dispense  with  any  further  inquiry.  They  are  founded  either  upon  the  first 
principles  of  justice,  or  the  laws  of  nature,  or  the  experience  of  human  conduct  and  affairs, 
and  the  connexion  usually  found  to  exist  between  certain  things.  Thus,  the  uninterrupted 
enjoyment  of  an  incorporeal  hereditament,  for  a  period  beyond  the  memory  of  man,  is 
held  to  furnish  a  conclusive  presumption  of  a  prior  grant  of  that  which  has  been  so 
enjoyed.  So,  a  malicious  intent  to  kill  is  presumed  from  the  deliberate  use  of  a  deadly 
weapon ;  and  the  possession  of  the  fruits  of  crime,  recently  after  its  commission,  is  prima 
facie  evidence  of  guilt ;  and  if  in  no  wise  explained,  is  taken  as  conclusive. 
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In  an  action  against  the  captain  of  a  steamboat  for  conveying  away  a  slave,  proof  that 
defendant  was  captain  at  the  time,  is  prima  facie  evidence  that  he  was  on  board  when  the 
slave  was  taken  away.  3  Hal.  219.  And  proof  that  he  was  on  board,  held  to  be  presump- 
tive evidence  that  he  knew  that  the  slave  was  carried  in  the  boat.     lb. 

The  delivery  of  execution  to  plaintiff  out  of  a  justice's  court,  and  no  return  thereto,  or 
failure  to  procure  satisfaction  shown,  is  not  prima  facie  evidence  of  the  payment  of  the 
judgment.     Id.  286. 

Proof  of  placing  in  the  post  office  a  letter,  containing  a  notice  of  trial,  directed  to 
defendant's  attorney,  residing  in  a  post  town,  in  due  season  to  be  received  the  legal  period 
before  the  day  of  trial,  will,  if  made  in  the  presence  of  the  defendant's  attorney,  and,  until 
unrepclled,  raise  a  presumption,  and  stand  for  proof  of  the  service  of  notice.  5  Hal.  245. 
See  2  Zab.  69,  190. 

A  deed  being  found  in  the  hands  of  the  grantee  is  prima  facie  evidence  of  delivery,  but 
evidence  to  show  that  grantee  obtained  it  surreptitiously,  is  admissible  to  rebut  such  pre- 
sumption.    1  Zab.  27'.*. 

The  receipt  of  the  defendant  in  attachment  for  the  price  of  the  property  claimed,  held 
prima  facie  evidence  in  support  of  the  claim.     3  Harr.  78. 

A  recital,  in  an  ancient  deed  or  will,  of  any  antecedent  deed  or  document  consistent  with 
its  own  provisions,  will,  after  the  lapse  of  a  long  period  of  time,  be  presumptive  proof  of 
the  former  existence  of  such  deed  or  document ;  the  more  especially  where  no  deed,  decla- 
ration, act  or  claim,  is  shown  to  rebut  such  presumption.     Spenc.  61. 

Where  an  officer  of  a  religious  society  was  duly  appointed,  and  the  term  of  his  office 
*ftQi.T  does  *not  cease  by  limitation  of  time,  the  presumption  is  that  he  remains  in  office, 
J  until  competent  evidence  of  his  removal  is  given.     Sax.  Ch.  Rep.  600. 

A  non-claim  for  twenty  years,  when  the  parties  are  in  the  way,  and  there  is  opportunity 
for  asserting  the  demand,  affords  a  presumption  against  the  existence  of  a  debt.  Id.  686. 
See  3  Gr.  Ch.  R.  61. 

A  bond  and  mortgage,  being  sealed  instruments,  import,  prima  facie,  a  valuable  conside- 
ration; yet  the  defendants  are  at  liberty  to  inquire  into  the  consideration,     lb. 

The  payment  and  receipt  of  usurious  interest  is  prima  facie  evidence  of  an  usurious  con- 
tract.    3  Harr.  325. 

If  an  affidavit  is  6ent  up  by  the  justice,  with  the  appeal  papers,  held  to  be  prima  facie 
evidence  that  it  is  an  affidavit  in  that  cause,  provided  that  it  appears  by  the  transcript  or 
certificate  of  the  justice,  that  the  appellant  had  filed  an  affidavit  with  him  in  due  season. 
Id.  490. 

Payment  by  the  defendant  to  the  printer  or  publisher  of  a  newspaper,  for  the  insertion 
of  libellous  matter,  is  evidence  to  go  to  the  jury  of  his  authorship  or  adoption  of  the  libel. 
Spenc.  208. 

PRIVATE  WRITINGS.  All  private  writings  must  be  proved  by  the  subscribing  wit- 
nesses, if  there  be  any,  or,  at  least,  by  one  of  them. 

The  exceptions  to  this  rule,  are,  (1,)  where  the  instrument  is  thirty  years  old,  and  is 
shown  to  be  so  by  other  circumstances  than  the  date,  in  which  case  it  is  said  to  prove  itself. 
(2,)  Where  it  is  produced  by  the  adverse  party,  pursuant  to  notice,  the  party  producing  it 
claiming  an  interest  under  the  instrument.  (3.)  Where  the  party,  desiring  to  prove  the 
instrument,  is  unable,  either  from  physical  or  legal  obstacles,  to  adduce  the  witness — as 
where  he  is  insane,  or  dead;  or  cannot  be  found  upon  diligent  inquiry,  or  is  out  of  the 
jurisdiction  of  the  court.     1  Gr.  Ev.  §569,  &c. 

If  there  is  a  subscribing  witness  to  a  bond,  note  or  other  writing,  he  must  be  produced, 
if  living,  and  capable  of  examination,  and  within  the  state.  But  if  the  witness  be  dead, 
or  reside  out  of  the  reach  of  the  process  of  the  state,  the  handwriting  may  be  proved,  or 
evidence  given  that  the  party  admitted  the  execution  of  the  paper.  Penn.  1022.  5  Hal. 
270.     1  Gr.  221. 

In  case  the  subscribing  witness  is  dead,  out  of  the  state,  or  a  party  in  the  cause,  &c, 
his  handwriting  should  be  proved,  which  will  be  in  general  prima  facie  sufficient.  But  in 
the  case  of  a  sealed  instrument,  unless  it  is  set  forth  on  the  face  of  it,  that  it  was  sealed 
and  delivered,  something  more  will  be  necessary.     2  South.  449.     See  1  Harr.  324. 

The  handwriting  of  a  person  may  be  proved  by  a  witness  who,  from  seeing  him  write, 
has  acquired  a  knowledge  of  his  handwriting,  so  as  to  be  able  to  say  that  he  believes  it  to 
be  his  writing,  or  the  knowledge  of  his  handwriting  may  have  been  acquired  by  means  of 
a  correspondence,  in  the  course  of  business,  upon  which  the  parties  acted.  But  evidence 
derived  merely  from  comparing  specimens  of  writing  together  at  the  trial,  will  not  be  com- 
petent. 3  Hal.  87.  Nor  will  the  evidence  of  a  witness  who  had  no  knowledge  of  the  party's 
writing,  till  after  the  commencement  of  the  action,  and  who  then  saw  the  person  write  his 
name  for  the  purpose  of  enabling  him  to  prove  or  disprove  it,  be  sufficient.  1  Harr.  2'i7. 
See  4  Harr.  93. 

Evidence  that  the  party  acknowledged  the  debt,  or  promised  to  pay  it,  will  not  dispense 
with  the  production  of  the  note,  or  of  proof  that  it  was  lost  or  destroyed.     2  Gr.  17'.'. 

Parol  evidence  is  not  admissible  to  contradict,  alter  or  vary  a  written  instrument;  but 
an  agreement,  not  under  seal,  and  not  carried  into  effect,  may  be  discharged,  abandoned, 
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or  rescinded  or  altered,  by  a  subsequent  unwritten  agreement,  which  subsequent  agreement 

may  of  course  be  proved  by  parol.     0  Hal.  174.     But  a  lease,  although  not   under  seal, 
cannot  be  turned  into  a  lease  at  will,  assigned  or  surrendered  by  parol.     3  Gr.  116. 

Conversations  prior  to,  or  at  the  time  of  making  an  agreement,  which  was  reduced  to 
Writing,  canuot  be  admitted,  to  vary  or  explain  the  written  instrument.  1  Gr.  167.  See 
1  Zab.  704.     Sax.  Ch.  898. 

Parol  evidence  cannot  be  admitted  to  prove,  that  at  the  time  of  making  a  promissory 
note,  it  was  agreed  that  when  it  came  due  payment  should  not  be  demanded,  but  the  note 
should  be  renewed.  But  the  endorser  of  a  promissory  note  in  blank  may  prove,  as  against, 
the  person  to  whom  he  endorsed  it,  that  it  was  agreed  at  the  time  that  he  should  not  be 
liable.  So  a  person  who  signed  a  note  with  a  blank  for  the  sum,  may  prove  as  against  the 
person  to  whom  he  gave  it,  or  against  a  person  who  took  it  with  a  knowledge  of  the  facts 
(but  not  against  a  bona  fide  holder),  that  it  was  agreed  the  blank  should  not  be  filled 
with  a  sum  exceeding  one  thousand  dollars.     4  Hal.  144. 

What  is  called  a  latent  ambiguity  in  a  writing  may  be  explained  by  parol  evidence;  that 
is,  where  the  uncertainty  is  occasioned  by  something  not  appearing  in  the  writing  itself. 
As  where  there  are  two  persons  of  the  same  name,  which  of  them  was  the  person  meant, 
may  be  proved  by  the  declaration  of  the  parties,  or  other  parol  evidence. 

Any  uncertainty  growing  out  of  the  words  themselves,  cannot  be  explained  by  parol  evi- 
dence. Parol  evidence  cannot  be  admitted  to  abridge  the  natural  import  of  the  terms 
made  use  of  in  a  will.  3  Hal.  71.  A  devise  was  of  a  lot,  "  beginning  in  J.  W.'s  line  at 
the  corner  *between  him  and  11.  C,  thence  as  the  line  runs,  till  it  comes,  &c."  It  r#Hq." 
appearing  that  there  were  two  corners  answering  the  description,  parol  evidence  of  •- 
what  the  testator  said,  was  admitted  to  prove  which  corner  was  meant;  but  such  evidence 
was  not  admitted  to  prove  that  by  the  words,  "as  the  line  runs,"  the  testator  meant  W.'s 
line,  for  there  is  no  latent  ambiguity,  and  that  would  be  proving  something  was  meant,  dif- 
ferent from  what  is  expressed.     7  Hal.  308. 

The  simple  fact  that  a  person  took  actual  possession  of  the  premises,  may  be  proved  by 
parol,  though  he  went  into  possession  under  an  agreement  in  writing.     7  Hal.  109. 

If  the  matter  in  dispute  in  a  cause  does  not  appear  by  the  record,  it  may  be  shown  by 
parol  evidence,  as  for  instance  what  trespass  it  was,  or  what  account ;  but  before  such 
proof  can  be  given,  a  copy  of  the  state  of  demand  or  plea  of  set-off  must  be  produced. 
6  Hal.  289. 

The  fact  that  money  was  paid,  may  be  proved  by  parol,  although  a  receipt  was  given  at 
the  time.  A  receipt  is  not  conclusive,  but  although  it  be  in  full,  it  may  be  proved  that  there 
was  a  mistake,  or  that  it  was  obtained  fraudulently.     Coxe  48.     2  Hal.  349.     2  Zab.  59. 

The  contents  of  writings  proved  to  be  in  the  possession  of  the  adverse  party,  may  be  given 
in  evidence,  on  failure  to  produce  them  on  notice.     Penn.  166.     1  South.  93,  102. 

The  nonproduction  of  an  instrument  of  writing  must  be  accounted  for,  before  a  copy  can 
be  given  in  evidence.     Penn.  617.     2  South.  501. 

Whether  a  writing  is  a  deed  or  not,  is  a  question  of  law  to  be  settled  by  the  court,  upon 
inspection ;  but  whether  it  is  the  deed  of  the  party,  is  a  question  to  be  left  to  the  jury. 

1  Harr.  324. 

Upon  the  production  and  proof  of  a  writing,  as  follows:  "Received  of  G.  W.  T.  &  Co.,  a 
note,"  (specifying  it)  "as  collateral  security  for  certain  notes  we  hold  of  theirs,  and  on 
which  we  agree  to  extend  the  time  until" — &c,  parol  evidence  is  admissible,  to  show  that 
the  note  declared  upon  was  one  of  the  notes  of  G.  W.  T.  &  Co.,  then  held  by  the  persons 
signing  said  agreement.     3  Harr.  167. 

If  plaintiff,  at.  the  mere  request  of  defendant,  has  taken  up  and  paid  off  certain  outstand- 
ing written  evidences  of  debts  due  from  defendant  to  other  persons,  not  of  a  negotiable 
nature,  the  production  at  the  trial  of  such  writings  is  not  sufficient  evidence  that  he  has 
paid  such  debts,  nor  that  he  has  done  so  before  the  action  was  brought.     4  Harr.  12. 

Parol  evidence  may  be  given  of  the  contents  of  a  writing,  the  absence  of  which  is  not 
accounted  for,  if  the  object  of  such  evidence  is  not  to  prove  such  facts  as  the  writing  would 
prove,  if  produced ;  but.  only  a  collateral  matter,  as  its  identity  with  or  diversity  from 
another  writing.     2  Zab.  213. 

An  alteration  apparent  upon  the  face  of  a  writing  is  presumed  to  have  been  made  before 
execution.  It  is  incumbent  upon  the  party  objecting  on  that  account,  to  show  that  it  was 
not.     Id.  425. 

PUBLIC  DOCUMENTS,  RECORDS,  &c.  A  record  of  a  judgment,  in  one  of  the  higher 
courts  of  this  state,  or  before  a  justice,  duly  certified,  proves  itself,  and  is  conclusive  evidence 
that  the  judgment  of  the  court  was  as  is  there  stated,  so  that  evidence  to  contradict  it  will 
not  be  admitted.     2  South.  508.     1  Gr.  136. 

The  record  of  the  discharge  of  an  insolvent  debtor,  is  prima  facie  evidence  of  notice  to  a 
creditor  named  in  the  list,  and  throws  the  proof  of  the  contrary  on  him.     1  South.  77. 

Before  an  execution  ca'n  be  given  in  evidence,  to  justify  a  sale  for  the  taking  of  goods 
under  it,  the  judgment  must  be  proved,  by  producing  a  certified  copy  of  it.     1  South.  318. 

2  South.  813. 

The  transcript  is  not  evidence  to  prove  any  fact,  not  required  to  be  entered  there ;  it,  is  not 
evidence  to  prove  the  delivery  of  the  execution  to  a  particular  constable.     1  Hal.  211. 
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A  deed  or  mortgage,  duly  acknowledged,  are  admissible  in  evidence,  without  further  proof; 
and  a  certified  copy  of  a  deed  is  also  made  evidence ;  but  the  registry  of  a  mortgage  is  not 
evidence,  the  original  mortgage  must  be  produced,  or  if  it  be  lost  or  destroyed,  that  must  be 
proved,  before  evidence  can  be  given  of  the  contents.     7  Hal.  42.     2  Harr.  GO. 

The  certificate  of  t lie  town  clerk  is  not  evidence  of  the  election  of  township  officers.  1 
South.  66.  Nor  is  the  certificate  of  a  surrogate,  under  his  official  seal,  evidence  of  facts, 
known  to  him  by  inspecting  the  records  in  his  office.  1  South.  76.  A  certified  copy  of  a 
manumission,  recorded  in  the  clerk's  office,  is  not  evidence.     3  Hal.  275. 

The  minutes  of  the  circuit  court  are  not  competent  evidence  to  prove  the  fact  of  a  former 
trial  between  the  same  parties.  Either  an  examined  copy  of  the  record,  properly  authenti- 
cated, or  the  postea  must  be  produced.     2  Harr.  377. 

Nor  are  they  admissible  to  show  that  no  such  judgment  as  that  set  forth  in  the  book  of 
judgments,  had  been  rendered  by  the  court.     1  Green.  136. 

Whether  the  book  of  entries,  at  the  county  poor-house,  purporting  to  be  a  record  of  the 
admissions  and  discharges  of  the  inmates,  is  legal  evidence,  Quere?     1  Harr.  66. 

The  records  of  the  township  meeting,  signed  by  the  moderator  and  clerk,  or  a  sworn 
copy  of  such  record,  if  in  existence,  or  within  the  reach  of  the  law,  is  the  best,  and  there- 
fore the  only  evidence  of  the  election  of  a  constable,  or  other  officer  to  a  township  office. 
Spenc.  134. 

A  certified,  or  even  a  sworn  copy  of  the  list  sent  to  and  filed  in  the  office  of  the  clerk  of 
the  county,  is  not  admissible  evidence  of  such  election,  unless  the  township  record  has  been 
lost  or  destroyed,     lb. 
*S0f1       *If  the  record  of  the  town  meeting  does  not  show  the  year  when  it  was  held,  that 

1  J->  fact  may  be  proved.     3  Zab.  532. 

The  books  of  a  corporation,  or  of  the  managers  of  a  corporation,  are  competent  evidence 
of  the  proceedings  of  the  corporation ;  and  although  not  usually  evidence  against  third  per- 
sons, yet  are  evidence  of  such  proceedings  in  cases  where  it  is  competent  or  necessary  to 
prove  them.     2  Zab.  424. 

The  issuing  and  return  of  writs,  as  part  of  the  proceedings  of  the  court,  are  properly 
entered  in  the  book  of  minutes  of  the  court.  In  an  action  of  escape  against  a  sheriff,  held, 
that  the  ca.  sa.  having  been  lost,  an  abstract  (being  a  copy  of  the  endorsement  on  the  writ), 
with  a  copy  of  the  return,  recorded  in  a  supplemental  book  of  minutes,  called  a  "sealing 
docket,"  was  sufficient  secondary  evidence  of  the  writ.      Id.  567. 

Such  book  is  an  official  register,  which,  its  authenticity  and  character  being  first  shown, 
may  be  read  in  evidence,  without  the  oath  of  the  officer  by  whom  the  entries  were  made.   lb. 

Semble,  that  other  entries,  not  entitled  to  the  character  of  an  official  register,  can  only  be 
read  in  evidence,  when  aided  by  collateral  proof.  If  alive  and  not  insane,  the  person  by 
whom  made  must  be  produced  to  sustain  them  by  his  oath.     lb. 

An  order  of  removal  made  by  justices  in  another  state,  and  unappealed  from,  is  conclu- 
sive evidence  against  the  township  to  which  the  pauper  was  removed.     2  Hal.  439. 

A  record  of  proceedings  in  another  state,  between  other  parties,  and  of  which  the  person 
against  whom  it  is  offered  had  no  notice,  is  inadmissible.     Penn.  570. 

In  order  to  prove  that  the  cause  of  action  of  a  former  suit  in  trespass,  was  the  same  as 
that  for  which  a  subsequent  suit  of  trespass  on  the  case  was  brought,  it  is  necessary  to  pro- 
duce, not  only  the  transcript,  but  the  state  of  demand.  And  until  this  is  done,  parol  evidence 
of  the  identity  of  the  subject  matter  of  both  suits  cannot  be  received.     5  Hal.  289. 

An  inquisition  of  lunacy  is  not  conclusive  against  any  person  not  a  party  to  it.  Id.  217. 
But  the  party  against  whom  it  is  used,  may  introduce  proof  that  the  alleged  lunatic  was  of 
sound  mind,  at  any  period  of  time  covered  by  the  inquisition.     lb. 

The  oaths  of  office  of  the  surveyors  of  the  highways  may  be  proved  by  sworn  copies ;  not 
necessary  to  produce  the  original  oaths,  which  are  filed  with  the  clerk  of  the  township. 
Id.  242. 

A  judgment  in  ejectment  is  conclusive  evidence  of  the  title  of  the  lessor  of  the  plaintiff  to 
the  mesne  profits,  accruing  subsequent  to  the  day  of  the  demise.     1  Green.  35. 

A  decree  of  the  orphans'  court  on  a  question  of  probate  of  a  will,  is  not  evidence  against 
the  validity  of  the  instrument,  as  a  will  of  real  estate,  in  an  action  of  ejectment.     Id.  153. 

Where  the  record  of  a  prior  judgment  is  competent  evidence  in  a  cause,  irregularity  or 
error  in  that  judgment  cannot  be  inquired  into  on  the  trial.     4  Harr.  181. 

The  record  of  a  court  will  not  be  received  in  evidence  to  prove  a  fact,  which  such  court 
had  no  authority  or  jurisdiction  to  inquire  into:  while  the  same  record  may  be  admitted  to 
prove  other  facts  not  liable  to  this  objection.     Spenc.  77. 

In  general,  a  verdict  and  judgment  are  evidence  only  against  the  parties  thereto,  or  those 
who  represent  or  claim  under  the  parties.  But  where  it  is  necessary  in  any  case  to  show 
a  judgment  simply  as  a  fact,  that  may  be  done  without  regard  to  who  are  the  parties.  As 
for  instance,  in  support  of  a  sheriff's  deed,  the  judgment  upon  which  the  sale  was  made 
may  be  proved.  Where  the  sheriff  is  sued  in  debt  for  an  escape ;  or  a  constable  for  neglect 
in  not  proceeding  on  an  execution;  the  judgment  is  evidence,  although  between  other  par- 
ties.    Coxe277.     7  Hal.  111. 

So  where  a  constable  was  sued  for  not  returning  a  writ  of  attachment,  it  was  held  that 
the  absconding  debtor's  acknowledgment  of  the  sum  he  owed  the  plaintiff,  was  good  evi- 
dence against  the  constable,  of  the  fact  of  indebtedness.     1  Hal.  125. 
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A  judgment,  although  Irregular,  can  only  be  set  aside  by  regularly  carrying  it  up  into  a 
higher  court.  In  all  cases  where  it  is  brought  into  question  in  a  collateral  way,  it  is  to  be 
considered  conclusive.     2  Hal.  108,  153. 

A  government  gazette  is  not  competent  to  prove  a  fact  of  a  private  nature.     Id.  328. 

An  action  will  not  lie  on  a  decree  of  the  orphans'  court,  to  recover  the  balance  declared 
by  such  decree  to  remain  in  the  bands  of  a  guardian  of  a  lunatic,  after  the  commission  of 
lunacy  has  been  superseded.      Id.  343. 

Bat  the  proper  remedy,  in  such  ease,  is  by  action  for  money  had  and  received;  and  the 
decree  of  said  court,  unless  modified  or  appealed  from,  will  be  conclusive  evidence,  in  such 
action,  of  the  amount  in  the  guardian's  hands.     lb. 

Nor  will  an  action  of  debt  lie,  on  a  decree  of  a  court  of  equity  for  the  payment  of  money. 
3  Harr.  184. 

The  statute  giving  like  effect  to  decrees  as  to  judgments  of  the  supreme  court  (ante  94, 
sec.  55),  was  only  intended  to  make  decrees  a  lien,  the  same  as  such  judgments  are.  lb. 
But  see  title  Chancery,  sec.  02. 

If  a  bank  be  of  another  state,  its  incorporation,  under  the  laws  of  that  state,  must  be 
proved  in  the  same  manner  as  the  statute  laws  of  other  states  are  proved — by  a  copy  of 
the  act  of  incorporation  duly  certified  according  to  the  act  of  congress,  or  by  the  produc- 
tion of  a  sworn  copy.     Spenc.  401. 

The  copy  of  the  record  of  a  deed  from  the  register's  office  in  another  state,  duly  certified 
^according  to  the  act  of  congress,  is  not  evidence  in  this  state  of  title  to  lands  here.  r*qn7 
1  Zab.  347.  L 

A  judgment  of  a  court  of  record  of  another  state  of  the  Union  is  not  to  be  regarded  here, 
as  what  is  technically  called  in  common  law  language,  a  foreign  judgment — the  mere  prima 
facie  evidence  of  debt.  It.  has  such  faith  and  credit  here,  as  in  the  state  where  it  may  have 
been  rendered,  and  is  here,  as  there,  deemed  conclusive  evidence  of  debt.     1  Gr.  68. 

Parol  proof  by  an  attorney  or  counsellor  of  another  state,  that  a  certain  printed  volume 
is  universally  received  and  read  in  the  courts  of  that  state,  as  containing  true  copies  of  the 
public  laws  of  such  state,  is  not  sufficient  proof  to  entitle  the  book  to  be  read  in  evidence. 
3  Harr.  185. 

Statutes  of  other  states  must  be  exemplified  as  directed  by  act  of  congress;  or,  at  least, 
proved  by  the  production  of  sworn  copies,  notwithstanding  what  was  said  by  Pennington, 
Justice,  in  Hale  v.  Ross,  Pen.  R.  807.     lb.     But  see  above,  33. 

The  judgments  of  courts  in  other  states  may  be  proved  by  the  evidence  of  a  witness,  that 
he  compared  a  copy  produced  with  the  original  record;  or  by  a  certificate,  made  in  con- 
formity to  the  provisions  of  the  act  of  congress.  This  act,  approved  May  26th,  1790,  is  as 
follows:  "The  records  and  judicial  proceedings  of  the  courts  of  any  state  shall  be  proved 
or  admitted  in  any  other  court  within  the  United  States,  by  the  attestation  of  the  clerk,  and 
the  seal  of  the  court  annexed,  if  there  be  a  seal,  together  with  a  certificate  of  the  judge, 
chief  justice  or  presiding  magistrate,  as  the  case  may  be,  that  the  said  attestation  is  in  due 
form." 

A  copy  of  the  record  of  a  judgment  rendered  by  a  justice,  who  is  the  sole  judge,  and  has 
no  seal,  certified  in  the  same  manner  that  records  are  certified  by  the  justice  to  make  them 
evidence  within  his  own  state,  and  accompanied  with  an  additional  certificate  that  he  was 
the  sole  judge,  and  had  no  seal  or  clerk,  and  that  the  attestation  to  the  record  was  in  due 
form,  has  been  held  to  be  within  the  act  of  congress,  and  admissible  in  another  state.  5  Day, 
363. 

But  it  is  doubtful  whether  the  act  of  congress  refers  to  the  case  of  a  court  of  limited 
jurisdiction  having  no  clerk;  and  if  it  does,  in  order  to  maintain  an  action  on  a  judgment  of 
a  justice  in  another  state,  it  must  be  shown  that  by  the  statutes  of  that  state  the  justice  had 
jurisdiction  to  give  the  judgment.     3  Zab.  197. 

MISCELLANEOUS.  The  witness  must  be  sworn,  unless  he  allege  himself  to  be  con- 
scientiously scrupulous  of  taking  an  oath,  in  which  case  he  may  be  affirmed.     1  Harr.  217. 

Persons  not  of  the  Christian  religion  may  be  sworn  according  to  the  ceremonies  of  their 
religion,  as  a  Mahomedan  on  the  Koran,  &c.  (and  see  Oaths  and  Affirmations,  1-8).  But 
unless  the  person  believes  that  there  is  a  God,  who  will  punish  him  if  he  swears  falsely,  he 
cannot  be  admitted  as  a  witness. 

The  general  rule  is,  that  heai'say  evidence  cannot  be  received.  The  question  of  pedigree, 
where  facts  happening  a  long  time  ago  are  to  be  inquired  into,  is  an  exception  to  this  rule. 
Hearsay,  therefore,  is  no  evidence  of  marriage.  But  marriage  may  be  presumed  from  facts 
proved,  as  cohabitation,  reception  by  the  party's  family  as  man  and  wife,  &c.  Penn.  473. 
3  Hal.  251. 

The  hearsay  declaration  of  the  father  is  not  competent  evidence  to  prove  the  place  of  the 
child's  birth.     4  Hal.  209. 

The  fact  that  an  officer  acted  as  such  is,  in  general,  evidence  of  his  official  character. 
Parol  evidence  admitted,  to  prove  a  person  a  deputy  surveyor.  Coxe,  379;  and  also  a  deputy 
sheriff.  Coxe,  283.  To  prove  that  a  person  acted  as  constable.  1  Hal.  125.  And  to  prove 
that  a  person  acted  as  a  judge.     Id.  419.     See  1  South.  149.     Spenc.  295. 

But  proof  that  a  person  acted  as  administrator  or  executor  is  not  sufficient;  the  letters 
must  be  produced.     1  Hal.  212. 
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Parol  evidence,  competent  and  sufficient  to  prove  that  a  person  acted  as  director  of  the 
board  of  chosen  freeholders  at  a  particular  time,  and  was,  in  consequence,  authorized  to 
sign  an  order  on  the  county  collector.     Spenc.  457. 

In  an  action  of  trover,  by  a  sheriff,  for  goods  levied  upon  by  him,  it  is  not  necessary  for 
him  to  produce  his  commission.     Id.  56. 
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Chosen  freeholders  may  build  or  purchase,  1  Jails  may  be  made  workhouses,  14 

government  of.                                          2  in  Essex.  Hudson,  &c,  15,  24 

may  raise  money,                                      3  I  Justices  may  commit  servants,  5 

may  make  jails  workhouses,                 14  Master  of  workhouse  and  duties,  2,7 

govern  jails  in  certain  cases,          15-23  accounts  of,  9 

adopt  act  in  all  the  counties,                23  penalty  for  neglect,  10 

Collectors  to  pay  expense  of  convicts,         25  jailer  when  to  be,  19 

Counties,  two  or  more  may  unite,                 11  Persons  sentenced,  confinement  of,  3 

commitments  in  such  cases,                  12  escaping,  punishment,  8 

to  be  under  same  regulations,              13  Sheriffs  to  transport  and  deliver  con- 
Criminals,  how  sentenced  in  certain                              victs.  16,  24 

cases.                                                        21.22  to  take  bail  in  certain  cases,  17 

Essex  county,  government  of  jail,          15-20  how  to  be  paid,  24 

sentence  of  minors,                                21  Servants,  commitment  of,  5 

Hudson  county  jail,                                  15,  22  , master  to  pay  for,  6 

[See  Vagrants."] 

An  Act  for  the  establishment  of  workhouses  in  the  several  counties  in  this  state.     Passed 
the  20th  of  February,  1799.     (R.  S.  619.) 

1.  The  board  of  chosen  freeholders  of  every  county  in  this  state  are  hereby 
authorized,  whenever  they  may  think  proper,  to  build  or  purchase  a  workhouse, 
at  such  place  in  the  county,  as  the  said  corporation  shall  think  fit. 

2.  The  said  workhouse  shall  be  under  the  direction,  superintendence  aad 
government  of  the  said  corporation,  who  are  hereby  authorized  to  appoint  and 
hire  some  fit  person  to  be  master  of  the  said  workhouse,  and  other  officers  and 
servants,  if  necessary,  and  to  make  such  regulations,  ordinances  and  by-laws, 
relative  to  the  well  ordering  and  governing  the  said  workhouse,  and  keeping  the 
persons  confined  therein  to  labor,  and  the  manner  of  their  being  confined,  and 
relative  to  the  due  execution  of  this  act,  as  they  shall  from  time  to  time  deem 
necessary  or  convenient ;  provided  the  same  be  not  contrary  to  the  constitution 
or  laws  of  this  state. 

3.  Every  person,  sentenced  to  hard  labor  and  imprisonment,  according  to  the 
act  for  the  punishment  of  crimes  or  other  law,  for  any  time  not  exceeding  six 
months,  shall,  by  the  sheriff  or  other  proper  officer  of  the  county,  in  which  the 
conviction  was  had,  be  delivered  to  the  master  of  the  workhouse,  together  with 
a  copy  of  the  sentence  of  the  court,  certified  under  the  hand  and  seal  of  the  clerk 
of  the  said  court,  or  an  order  under  the  hand  and  seal  of  one  or  more  of  the  jus- 
tices of  the  peace  of  the  said  county,  by  whom  the  said  sentence  may  be  imposed, 
and  shall  be  there  received  and  safely  kept  to  hard  labor  by  the  said  master, 
agreeably  to  such  sentence,  and  if  he  be  fined,  as  well  as  sentenced  to  hard  labor, 
then  also  to  be  kept  to  such  labor,  until  he  pay  the  said  fine,  and  likewise  the 
costs  of  prosecution  in  the  former,  as  well  as  in  the  latter  instance,  or  be  dis- 
charged by  due  course  of  law.  But  this  section  shall  not  extend  to  any  offender, 
whose  sentence  shall  be  imprisonment,  or  the  payment  of  a  fine,  without  the  addi- 
tion of  hard  labor  in  either  case.     (See  State  Prison,  1.) 

4.  All  disorderly  persons  and  others,  who  are  or  shall  be  ordered  by  law  to  be 
sent  to  such  workhouse,  shall  be  kept  therein,  at  the  charge  and  expense  of  the 
county,  unless  otherwise  directed  by  law;  and  the  said  corporation  are  hereby 
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empowered  to  procure  suitable  articles,  materials  and  things  for  their  labor,  work 
and  employment;  and  the  money,  necessary  to  be  expended  for  the  purposes 
specified  in  this  act,  shall  be  granted  and  raised  by  the  order  of  the  said  corpo- 
ration, in  the  like  manner  as  money  for  other  county  purposes  is  directed  to  be 
granted,  assessed,  collected,  and  raised  in  and  by  the  act,  entitled  "An  act  to 
incorporate  the  chosen  freeholders  in  the  respective  counties  of  the  state." 

5.  It  shall  be  lawful  for  any  justice  of  the  peace  to  commit  to  the  said  work- 
house, to  hard  labor,  any  stubborn,  disobedient,  rude  or  intemperate  slave  or  male 
servant,  on  complaint  of  his  or  her  master  or  mistress ;  and  also,  after  due  inves- 
tigation of  such  complaint,  to  order  such  person  to  be  punished,  by  such  confine- 
ment and  labor,  as  the  said  justice  shall  think  reasonable. 

6.  "When  any  servant  or  slave  of  the  description  specified  in  the  preceding 
♦section,  shall  be  sent  to  such  workhouse,  the  master  or  mistress  shall  r*Sqq 
pay  for  the  food  and  diet  of  his  or  her  servant  or  slave  such  reasonable  L 
compensation  as  the  said  corporation  shall  fix. 

7.  The  master  of  such  workhouse  shall  receive  all  such  disorderly  persons  and 
others  aforesaid,  as  shall  be  legally  sent  to  him,  and  shall  keep  them  to  such  work 
and  labor  as  they  are  capable  of  and  able  to  perform,  during  their  continuance 
in  the  said  house ;  and  if  they  are  guilty  of  indecent  language  or  behavior,  or  of 
profane  cursing  or  swearing,  or  are  disobedient,  stubborn,  rude,  refractory  or 
abusive,  or  are  negligent  or  idle,  or  do  not  perform  their  task  properly  and  in 
good  condition,  or  wilfully  mismanage  their  work,  or  destroy  or  injure  the  mate- 
rials provided  for  them,  then  the  said  master  is  hereby  authorized  and  required 
to  punish  them,  by  abridging  them  of  their  food  and  diet,  as  the  case  may  re- 
quire, until  they  be  reduced  to  obedience,  submission  and  order. 

8.  If  any  person  committed  to  the  said  workhouse,  shall  unlawfully  abscond, 
or  make  his  escape,  or  depart  therefrom,  then  such  person,  on  being  returned  to 
the  said  workhouse,  shall  be  punished  by  imprisonment,  at  hard  labor,  for  double 
the  time,  which  may  remain  unexpired  of  the  original  sentence,  or  by  abridging 
him  or  her  of  his  or  her  food  and  diet,  in  such  manner  as  the  board  of  chosen 
freeholders  may  direct  by  the  rules  and  regulations,  which  may  be  established  for 
the  government  of  the  said  workhouse. 

9.  The  master  of  every  such  workhouse  shall  keep  an  exact  account  of  the 
time  of  the  commitment  and  liberation  of  the  said  offenders,  of  their  maintenance, 
of  the  articles  and  materials  provided  for  them  to  work,  and  of  the  earnings  and 
proceeds  of  their  labor,  and  present  the  same  to  the  said  corporation,  at  their 
annual  meeting,  and  also  whenever  he  shall  by  them  be  thereunto  required  :  And 
further,  he  shall  pay  the  amount  of  such  earnings  and  proceeds  to  the  said  cor- 
poration, at  the  time  of  exhibiting  his  accounts  as  aforesaid ;  which  said  earnings 
and  proceeds  shall  be  appropriated  by  the  corporation  to  the  uses  of  such  county. 

10.  If  the  master  of  such  workhouse  neglect  or  refuse  to  account  and  pay  as 
aforesaid,  or  neglect  or  refuse  to  perform  any  of  the  duties  required  of  him  by 
this  or  any  other  law,  he  shall,  for  every  offence,  forfeit  fifty  dollars,  to  be  re- 
covered, with  costs,  by  action  of  debt,  in  any  court  having  cognizance  of  the 
same,  in  the  name  and  for  the  use  of  the  said  corporation. 

11.  The  boards  of  chosen  freeholders  of  any  two  or  more  counties  are  hereby 
authorized  to  unite  in*building  or  purchasing  a  workhouse,  in  common  for  the  said 
counties,  at  such  place  as  they  shall  agree  upon ;  which  shall  be  under  the  joint 
direction,  superintendence  and  government  of  the  said  corporations,  who  shall 
have  the  powers  and  do  the  duties  hereinbefore  given  to  and  enjoined  upon  any 
of  the  said  boards ;  and  the  moneys,  necessary  for  the  said  purposes,  shall  be 
apportioned  between  the  said  counties  in  such  manner  as  the  said  corporations 
shall  fix  upon;  and  the  sums,  so  fixed,  to  be  paid  by  each  county,  shall  be 
granted  and  raised,  in  the  same  manner  as  money  for  other  county  purposes  is 
directed  to  be  granted,  assessed,  collected  and  raised,  by  the  act  to  incorporate 
the  chosen  freeholders  in  the  respective  counties  of  the  state. 

12.  The  court,  justices  of  the  peace,  and  other  competent  authority  of  that 
county,  uniting  to  build  or  purchase  as  aforesaid,  wherein  such  workhouse  hap- 
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pens  not  to  bo,  shall  have  as  full  power  to  send  and  commit  any  person  to  the 
said  house,  as  the  said  court,  justices  of  the  peace  or  other  competent  authority 
would  by  law  have,  if  the  said  house  were  within  the  county  to  which  they 
belong. 

13.  The  master  of  the  workhouse,  so  built  or  purchased  by  two  or  more  of 
the  said  corporations,  shall  do  the  like  services  and  duties,  and  be  under  the  like 
regulations  and  penalties,  as  are  hereinbefore  directed  and  enjoined  upon  the 
masters  of  other  workhouses. 

Supplement.     Approved  March  4,  1847.     (Pam.  175.) 

14.  The  board  of  chosen  freeholders  of  the  several  counties  in  this  state  are 
hereby  authorized  to  convert  so  much  of  the  buildings,  in  their  respective  counties, 
known  as  the  common  jail  of  the  county,  as  to  them  may  seem  proper,  into  a  work- 
*QOni  nouse>  *taking  care,  in  all  cases,  to  reserve  space  and  room  enough  in  the 

J  said  jails  for  the  uses  and  purposes  of  the  public  jail,  in  order  that  the  act 
to  which  this  is  a  supplement  may  be  carried  out  as  fully,  to  all  intents  and  pur- 
poses, in  the  several  counties  in  this  state,  as  though  a  workhouse  had  been  built 
or  purchased  according  to  the  provisions  of  the  aforesaid  act. 

An  Act  to  transfer  the  charge  and  keeping  of  the  jails,  and  custody  of  the  prisoners,  in  the 
counties  of  Essex  and  Hudson,  from  the  sheriffs  to  the  boards  of  chosen  freeholders,  and 
for  the  employment  of  the  prisoners,  and  to  regulate  their  term  of  service  therein.  Ap- 
proved February  27,  1857.     (Pam.  40.) 

15.  Sec.  1.  In  the  counties  of  Essex  and  Hudson,  the  custody,  rule,  keeping, 
and  charge  of  the  jails  in  said  counties,  and  of  the  prisoners  in  such  jails,  shall 
not  be  in  the  respective  sheriffs  of  said  counties,  but,  in  each  of  said  counties, 
shall  be  in  the  boards  of  chosen  freeholders  of  that  county,  and  in  such  jailer  as 
they  shall  appoint  for  that  purpose ;  and  said  board  of  chosen  freeholders  and 
such  jailer  shall,  in  the  receiving,  custody,  and  discharge  of  prisoners,  and  in 
their  treatment  and  maintenance,  be  subject  to  all  laws  and  regulations  to  which 
sheriffs  and  their  jailers  are  subject,  except  so  far  as  the  same  may  be  changed 
by  the  provisions  of  this  act. 

16.  Sec.  2.  In  all  cases  where  any  sheriff,  undersheriff,  or  coroner  of  either 
of  said  counties,  shall  be  by  law  authorized  or  required  to  confine  or  keep  in  jail 
any  person  arrested  or  in  custody  on  any  civil  process,  or  in  any  civil  suit  or 
proceeding,  by  surrender  in  discharge  of  bail,  or  in  any  other  way,  such  sheriff, 
undersheriff,  or  coroner  shall  deliver  said  person,  so  arrested  or  in  custody,  to 
the  keeper  of  the  jail  of  said  county,  within  said  jail,  with  a  copy  of  the  process, 
commitment,  or  surrender,  by  virtue  of  which  he  was  arrested  or  in  custody,  and 
after  such  delivery,  such  sheriff,  undersheriff,  or  coroner  shall  not  be  liable  for 
any  escape  of  such  prisoner,  but  said  board  of  freeholders,  or  their  jailer,  shall, 
for  any  escape  after  such  delivery,  be  liable  in  the  same  manner  as  sheriffs  of 
other  counties  by  law  are  or  may  be ;  and  such  sheriff,  undersheriff,  or  coroner 
may  require  such  jailer  to  give  a  receipt  upon  the  process  or  commitment  by 
which  such  prisoner  may  be  arrested  or  held,  for  the  body  of  said  prisoner. 

11.  Sec.  3.  The  sheriff  and  coroners  in  each  of  said  counties  shall  take  from 
any  person  arrested  on  a  capias  ad  respondendum,  and  committed  thereon  to 
jail,  in  manner  aforesaid,  at  any  time  before  the  return  of  the  writ,  the  like  bail 
bond,  with  like  condition  and  sureties  as  are  by  law  required  in  other  cases,  and 
shall  certify  the  same  to  the  keeper  of  the  jail,  and  direct  such  person  to  be  dis- 
charged from  said  custody,  and  such  certificate  and  order  of  the  sheriff  shall 
authorize  such  jailer  to  discharge  said  person  from  custody,  in  the  suit  wherein 
said  bail  bond  was  taken,  and  the  sheriff  shall  make  such  return  to  said  writ, 
and  be  required  to  produce  the  body  of  such  defendant  at  the  return  of  the  writ, 
and  to  assign  the  bail  bond,  if  required,  in  the  same  manner  as  if  the  said  de- 
fendant had  not  been  committed  to  jail. 

18.  Sec.  4.  In  each  of  said  counties,  the  board  of  freeholders  shall  appoint 
some  proper  person  to  be  the  jailer  or  keeper  of  the  jail  of  said  county,  who 
shall  hold  his  office  for  the  term  of  five  years,  and  until  another  be  appointed  in 


WORKHOUSES.  941 

his  stead ;  but  such  jailer  may  at  any  time  be  removed  from  office,  by  a  vote  of 
two-thirds  of  all  the  chosen  freeholders  of  said  county  for  the  time  being,  and  no 
jailer  shall  be  elected,  except  by  a  vote  of  a  majority  of  all  the  members  of  the 
board;  said  jailer,  before  he  enters  upon  the  duties  of  his  office,  shall  give  bond 
id  board  of  chosen  freeholders,  in  such  sum  and  with  such  sureties  as  Baid 
board  shall  prescribe,  conditioned  for  the  full  and  faithful  performance  of  the 
duties  of  his  office. 

10.  Sec.  5.  In  each  of  said  counties,  the  jailer  shall  be  the  master  of  the 
workhouse  therein ;  and  the  workhouse  therein,  or  so  much  of  it  as  shall  be  so 
declared  by  the  board  of  freeholders,  shall  be  part  of  the  common  jail  of  said 
county,  and  that  said  jailer  shall  keep  at  such  work  as  they  are  able  to  perform 
in  -aid  workhouse  during  their  continuance  in  his  custody,  all  persons  sentenced 
for  crime  or  misdemeanor,  or  upon  indictment,  to  hard  labor  or  imprisonment 
for  any  term  less  than  six  months,  or  to  be  imprisoned  until  their  fine  or  costs 
be  paid,  all  persons  detained  or  committed  for  crime,  who  may  neglect  or  are 
unable  to  pay  for  their  board  while  in  jail,  all  persons  convicted  of  petit  lar- 
ceny by  two  justices  of  the  peace,  all  persons  convicted  and  committed  under  or 
by  virtue  of  "An  act  to  describe,  apprehend,  and  punish  disorderly  persons," 
all  persons  convicted  and  committed,  by  virtue  of  the  provisions  of  "An  act  for 
suppressing  vice  and  immorality,''  and  all  persons  convicted  and  senteuced  to 
jail  or  imprisonment  for  the  violation  of  any  municipal  ordinance,  and  all  other 
persons,  who  are  or  may  be  by  law  directed  to  be  employed  at  such  work  in  the 
workhouse  in  the  several  counties  of  this  state. 

20.  Sec.  6.  The  board  of  chosen  freeholders  of  each  of  said  counties  shall 
prescribe  rules  and  regulations  for  the  management  and  conduct  of  the  same, 
and  the  employment,  maintenance,  and  keeping  of  the  prisoners  therein,  and 
may  contract  with  any  person  or  persons  for  the  labor  of  the  prisoners,  or  any 
part  of  them,  and  may  authorize  and  require  the  jailer  or  master  of  the  same  to 
enforce  such  ruies  and  regulations,  and  to  punish  any  breach  of  the  same  by  the 
prisoners,  and  any  refusal  to  work,  or  insubordination,  by  solitary  confinement, 
change  or  diminution  of  food  and  diet,  or  such  other  reasonable  punishments  as 
they  may  prescribe. 

21.  Sec.  T.  It  shall  be  lawful  for  the  courts  of  oyer  and  terminer  and  of  the 
general  quarter  sessions  of  the  peace,  in  each  of  said  counties,  in  all  cases  where 
persons  under  the  age  of  twenty-one  years  shall  be  convicted  in  either  of  said 
courts,  of  any  offence  punishable  by  imprisonment  in  the  state  prison,  if  in  the 
discretion  of  said  court  it  shall  be  advisable  so  to  do,  to  adjudge  that  such 
person  so  convicted  be  confined  at  hard  labor  in  the  jail  of  said  county,  for  any 
length  of  term  of  years  for  which  such  person  might,  for  such  offence,  have  been 
sentenced  to  the  state  prison. 

22.  Sec.  8.  It  shall  be  lawful  for  the  courts  of  oyer  and  terminer  and  of  the 
general  quarter  sessions  of  the  peace,  in  either  of  the  other  counties  of  this 
state,  to  sentence  any  person  under  the  age  of  twenty-one  years,  who  may  be 
convicted,  in  either  of  such  courts,  of  any  offence  punishable  by  imprisonment  in 
the  state  prison,  to  the  county  jail  of  either  of  said  counties  of  Essex  and  Hud- 
son, for  the  same  term,  and  to  the  like  punishment,  to  which  such  person  might 
have  been  sentenced  by  the  said  courts  of  the  counties  of  Essex  and  Hudson  : 
Provided,  the  same  be  done  by  the  consent  of  the  board  of  chosen  freeholders 
of  the  county  to  which  such  person  might  be  sent,  and  according  to  such  terms 
as  shall  by  them  be  prescribed. 

23.  Sec.  9.  The  board  of  chosen  freeholders  of  the  several  counties  in  this 
state  are  hereby  authorized  to  adopt  all  the  provisions  of  this  act,  and  fully  to 
carry  out  the  same,  to  all  intents  and  purposes,  in  their  respective  counties, 
whenever  a  majority  of  such  board  of  chosen  freeholders  shall,  at  a  regular 
meeting  thereof,  vote  so  to  do,  and  file  a  certificate  thereof  in  the  office  of  the 
secretary  of  state. 

Sec.  10.  This  act  shall  be  taken  and  deemed,  in  all  courts  of  this  state,  to  be 
a  public  act,  and  shall  take  effect  immediately. 
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A  Supplement.     Approved  February  26,  1858.     (Pam.  178.) 

24.  Sec.  1.  When  any  of  the  courts  of  this  state  shall  sentence  any  person, 
under  the  age  of  twenty-one  years,  to  the  county  jail  of  Essex  or  of  Hudson, 
pursuant  to  the  provisions  of  the  eighth  section  of  the  act  to  which  this  is  a 
supplement,  it  shall  be  the  duty  of  the  sheriff  of  the  county  in  which  said  person 
shall  be  sentenced,  or  his  deputy,  to  transport  such  person  to  the  jail  of  the 
said  county  of  Essex  or  of  Hudson,  within  twenty  days  after  the  sentence, 
together  with  a  certified  copy  of  the  sentence,  and  said  person  shall  be  safely 
kept  in  the  said  jail  until  the  terra  of  his  or  her  imprisonment  shall  have  ex- 
pired ;  and  the  said  sheriff,  or  his  deputy,  shall  be  entitled  to  receive  compensa- 
tion for  the  expense  of  transporting  such  person  at  the  same  rate  per  mile  as  is 
allowed  for  transporting  offenders  to  the  state  prison,  to  be  paid  by  the  treasurer 
of  this  state,  upon  the  certificate  of  the  keeper  of  said  jail:  Provided,  that  no 
more  shall  be  paid  in  any  case  than  the  said  sheriff,  or  his  deputy,  would  be 
entitled  to  receive,  had  he  transported  such  offender  to  the  state  prison. 

25.  Sec.  2.  In  case  any  person  shall  be  sentenced,  as  aforesaid,  to  the  jail  of 
the  county  of  Essex  or  of  Hudson,  the  expense  of  keeping  such  offender,  not 
exceeding  the  rate  of  one  dollar  per  week,  shall  be  paid  to  the  keeper  of  said 
jail,  by  the  collector  of  the  county  from  which  such  criminal  shall  be  sent,  upon 
the  rendering  to  him  of  the  bill  for  the  same,  by  the  keeper  of  the  jail  to  which 
such  person  shall  be  sent. 
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[See  Corone?^."] 

An  Act  concerning  wrecks.     Revision — Approved  April  10,  1846.     (R.  S.  622.) 

1.  It  shall  and  may  be  lawful  for  the  courts  of  common  pleas,  in  the  several 
counties  of  this  state,  bordering  on  the  sea,  bays  and  sounds,  and  they  are  hereby 
required,  each  and  every  year  hereafter,  and  oftener  if  necessary,  to  appoint  one 
or  more  discreet  and  fit  person  or  persons,  not  a  judge  of  the  court  so  making 
the  said  appointment,  commissioner  or  commissioners  of  wrecks,  in  their  respec- 
tive counties,  who  shall  hold  such  appointment  not  less  than  one  year,  nor  more 
than  five  years,  at  the  discretion  of  said  courts,  and  shall  severally  enter  into  bond 
to  the  state  of  New  Jersey,  with  two  or  more  good  and  sufficient  sureties,  to  be 
approved  of  by  said  court,  in  any  sum  not  less  than  five  thousand  dollars,  nor 
more  than  twenty  thousand  dollars,  for  the  faithful  discharge  of  the  duties  of 
their  said  office,  which  bond  shall  be  deposited  in  the  office  of  the  secretary  of 
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this  state ;  and  it  shall  be  the  duty  of  the  clerks  of  said  courts,  respectively,  to 
make  out  a  certificate,  under  the  seal  of  said  court,  for  each  of  the  persons  so 
appointed,  of  his  appointment,  and  deliver  the  same  to  him:  Provided,  that 
when  any  commissioner  is  appointed  as  aforesaid,  for  more  than  one  year,  and 
not  exceeding  five  years,  it  shall  not  be  necessary  to  renew  his  appointment  or 
bond,  until  the  time  therein  expressed  shall  have  expired.     (See  20,  21.) 

2.  The  said  courts  of  common  pleas  shall  have  authority,  from  time  to  time,  to 
lay  off  and  alter,  at  the  discretion  of  the  said  courts,  two  or  more  districts  on  the 
sea,  bays,  sounds  and  rivers,  adjoining  their  respective  counties,  and  in  such  cases 
to  appoint  a  commissioner  in  each  and  every  district,  who  shall  have  the  sole 
authority  of  commissioner  of  wrecks,  in  the  district  to  which  he  shall  be  appointed, 
and  give  bond  to  the  state  as  aforesaid. 

3.  It  shall  be  the  duty  of  the  commissioners  appointed  as  aforesaid,  on  appli- 
cation to  them  made,  by  or  in  behalf  of  any  owner,  supercargo,  master,  or  other 
person,  having  charge  of  any  ship,  or  other  vessel,  or  cargo,  being  stranded,  or  in 
danger  of  being  stranded,  or  in  distress,  on  or  near  the  shores  of  their  respective 
counties  or  districts,  to  call  to  his  assistance  and  employ  as  many  men  as  shall  be 
agreed  on  between  the  said  commissioner  and  the  said  owner,  supercargo,  master, 
*or  other  person  having  charge  of  said  vessel  or  cargo,  to  be  useful  and  r+qnl 
necessary,  to  assist  in  preserving  the  said  vessel  or  cargo;  which  men  so  L 
employed  shall  be  under  the  direction  of  the  master,  owner,  supercargo,  con- 
signee, insurer  or  agent,  having  the  lawful  care  of  said  vessel  and  cargo,  and  the 
said  commissioner,  and  all  others,  who  shall,  at  the  request,  or  with  the  appro- 
bation of  the  master,  owner,  supercargo,  consignee,  insurer  or  agent,  having  the 
lawful  care  and  charge  of  any  vessel,  stranded  or  in  distress,  assist  in  preserving 
such  vessel  or  cargo,  shall  be  paid  a  reasonable  compensation  for  their  labor  and 
trouble  in  and  about  the  same ;  and  in  default  thereof,  the  ship,  vessel  and  goods 
shall  remain  in  custody  of  the  commissioner,  until  all  reasonable  charges  shall  be 
paid,  or  security  given  for  that  purpose,  to  the  satisfaction  of  the  parties;  and 
in  case  the  parties  shall  disagree  touching  the  amount  of  the  compensation  to  be 
paid  to  the  commissioner,  or  other  persons  employed  in  saving  such  vessel  or 
cargo,  it  shall  be  lawful  for  the  master,  owner,  supercargo,  or  other  person  hav- 
ing the  lawful  care  and  charge  of  such  vessel  or  cargo,  to  choose  one  indifferent 
person,  being  a  freeholder,  and  also  for  the  commissioner  to  choose  one  other 
indifferent  person,  being  a  freeholder,  who  shall  adjust  and  ascertain  the  same, 
and  in  case  they  cannot  agree,  the  two  freeholders  so  chosen  shall  appoint  one 
other  indifferent  person,  being  a  freeholder,  to  assist  them  in  said  adjustment ; 
and  the  decision  of  any  two  of  them  shall  be  binding  on  all  parties,  unless  the 
said  commissioner,  or  the  said  master,  owner,  supercargo,  or  other  person,  hav- 
ing the  lawful  care  or  charge  of,  or  interest  in  said  vessel  or  cargo,  shall,  in  fif- 
teen days,  appeal  to  the  court  of  common  pleas  of  the  county  where  such  vessel 
or  cargo  shall  be  saved,  which  court  shall,  at  the  next  term,  in  a  summary  way, 
hear  and  determine  said  appeal,  and  render  judgment  accordingly. 

4.  In  case  of  an  appeal,  as  provided  by  the  next  preceding  section  of  this  act, 
it  shall  be  lawful  for  the  master,  owner,  or  supercargo,  or  other  person  or  persons, 
legally  entitled  to  the  care  and  charge  of  the  said  vessel  or  cargo,  to  pay  to  the 
commissioner  the  sum  awarded  by  said  freeholders,  whereupon  the  said  commis- 
sioner shall  restore  the  vessel  or  cargo  to  the  said  master,  owner,  supercargo,  or 
other  person  having  the  lawful  care  or  charge  of  the  said  vessel  or  cargo,  but  this 
payment  shall  not  prejudice  the  right  or  interest  of  the  owner  of  the  vessel  or 
cargo  on  said  appeal:  And  further,  in  case  the  sum  for  such  compensation  shall 
be  lessened  by  the  judgment  of  the  said  court  of  common  pleas,  the  commissioners 
shall  restore  to  the  owner,  or  person  or  persons  having  the  legal  interest  in  said 
vessel  or  cargo,  the  difference  between  the  award  of  the  said  freeholders  and  the 
judgment  of  the  common  pleas  ;  and  in  case  the  judgment  of  the  common  pleas 
shall  increase  the  said  compensation,  then  the  owners  of  the  vessel  or  cargo  shall 
be  answerable  for  such  increase,  and  judgment  shall  be  rendered  by  the  said  court 
of  common  pleas  against  him,  her  or  them  for  the  same,  and  execution  accord- 
ingly. 
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5.  The  commissioners  aforesaid  shall  not  take  upon  themselves  any  power  or 
authority  to  sell,  or  any  way  dispose  of  the  ship,  vessel  or  cargo,  or  any  part 
thereof,  where  there  is  any  owner,  supercargo,  consignee,  insurer,  agent,  or 
master  present,  but  in  all  things  to  aid  and  assist  him  or  them  as  he  or  they  may 
direct ;  and  for  such  services,  such  commissioner  or  commissioners  shall  receive 
a  reasonable  compensation. 

6.  Every  commissioner  who  shall  aid  and  assist  in  saving  any  goods,  or  other 
property,  shall,  before  the  goods  or  other  property  is  removed,  make  a  true  and 
perfect  inventory  of  all  the  goods  or  other  property  that  may  be  removed  under 
his  direction,  which  inventory  shall  describe  the  marks  and  numbers  upon  the 
respective  packages  or  casks,  the  kind  of  goods  or  liquors  that  they  contain,  when 
that  can  be  ascertained  without  unnecessarily  breaking  the  packages,  or  injury  to 
the  goods,  and  the  quantity  as  near  as  practicable,  and  shall  sign  his  name  thereto, 
which  inventory  he  shall  carefully  transcribe  into  a  book  by  him  to  be  kept  for 
that  purpose ;  which  book  shall  be  subject  to  be  inspected  by  the  owner,  supercargo, 
consignee,  insurer  or  master,  or  other  person  or  persons  interested  in  said  goods  or 
property,  and  also  be  laid  before  the  court  of  common  pleas,  by  whom  said  com- 
missioners shall  be  appointed,  at  the  expiration  of  the  said  commission,  and  at 
*Q09l  *sucn  other  time  or  times  as  the  said  court  shall  order  or  direct,  for  the 

J  inspection  of  said  court. 

1.  If  any  person,  other  than  those  employed  by  a  commissioner,  shall  enter,  or 
endeavor  to  enter,  on  board  of  any  ship  or  other  vessel,  stranded  or  in  distress  on 
or  near  the  sea  shores  of  this  state,  or  the  bays  or  inlets  thereof,  without  the  leave 
of  the  master,  owner,  or  other  person  having  the  care  or  charge  of  said  vessel,  or 
a  lawful  right  thereto,  or  if  any  person  shall  molest  the  master,  owner,  or  other 
person  having  the  lawful  care  and  custody  of  such  vessel,  in  saving  the  same,  or 
the  cargo,  or  any  part  thereof,  or  shall  wilfully  deface  the  marks  of  goods,  being 
part  of  the  cargo  of  such  vessel,  before  they  shall  be  inventoried  by  the  commis- 
sioner as  aforesaid,  or  some  other  person  concerned  in  the  care  and  preservation 
of  such  goods,  such  person  shall  forfeit  and  pay  for  every  such  offence  the  sum  of 
one  hundred  dollars,  to  be  recovered  with  costs,  by  action  of  debt,  in  any  court 
having  cognizance  thereof,  in  the  name  of,  and  to  the  use  and  benefit  of  the  owner 
of  the  ship,  vessel,  or  goods,  as  the  case  may  be  ;  and  in  case  of  failure  to  pay 
such  forfeiture  immediately,  or  to  give  security  to  the  satisfaction  of  the  court 
before  whom  the  conviction  shall  be  had,  to  pay  the  same  in  twenty  days,  the  said 
court  shall  immediately  sentence  the  person  so  convicted,  to  imprisonment  in  the 
county  jail,  for  any  time  not  exceeding  six  calendar  months  :  And  further,  in  case 
any  goods  shall  be  found  upon  or  in  possession  of  any  person,  that  shall  have  been 
stolen,  or  unlawfully  carried  off  from  any  ship  or  other  vessel  in  distress,  or 
stranded  as  aforesaid,  the  person  upon  whom,  or  in  whose  possession  such  goods 
shall  be  found,  shall,  on  demand,  deliver  the  same  to  the  owner,  supercargo, 
master,  or  commissioner,  or  to  such  other  person  as  shall  be  authorized  by  the 
owner,  supercargo,  master,  or  commissioner,  to  receive  the  same,  and  shall  be 
also  liable  to  pay  to  the  owner  double  the  value  of  the  said  goods  so  found  upon 
him  or  her,  or  in  his  or  her  possession,  with  costs,  to  be  sued  for  and  recovered 
in  any  court  having  cognizance  thereof. 

8.  Should  any  vessel  or  other  property  be  cast  on  shore  within  the  limits  of 
any  of  the  counties  of  this  state,  bordering  on  the  sea,  bays,  sounds,  rivers, 
creeks,  or  inlets,  and  no  person  present  to  claim  the  same  as  owner,  supercargo, 
consignee,  insurer,  agent,  or  master,  the  commissioner  of  this  district,  and  in  case 
of  his  death  or  absence,  a  commissioner  of  any  district  of  said  county,  shall  take 
possession  thereof,  and  cause  an  inventory  to  be  made,  and  recorded  in  manner 
prescribed  by  the  sixth  section  of  this  act,  after  which  it  shall  be  the  duty  of  said 
commissioner  or  commissioners  to  cause  a  true  description  of  said  goods,  with  the 
marks,  numbers,  and  kinds,  as  far  as  can  be  ascertained,  and  a  description  of  the 
vessel  in  which  said  goods  shall  be  found,  as  fully  as  can  be  conveniently  done, 
to  be  advertised  in  one  or  more  of  the  public  newspapers  of  this  state,  for  the 
space  of  four  weeks  ;  and  in  case  the  value  of  said  goods  shall  exceed  the  sum  of 


WRECKS.  945 

five  hundred  dollars,  then  to  advertise  the  same  in  one  of  the  public  newspapers 
in  each  of  the  cities  of  New  York  and  Philadelphia,  for  the  same  length  of  time  ; 
and  in  case  DO  person  shall  claim  the  same  within  one  year  from  the  time  the 
same  shall  have  been  advertised,  as  aforesaid,  the  said  commissioner  or  commis- 
sioners shall  advertise  the  same  for  sale  in  two  or  more  public  places  in  the  county 
where  the  said  goods  were  stranded  or  found,  not  less  than  ten,  nor  more  than 
twenty  days,  and  proceed  to  sell  the  same  at  public  vendue  or  outcry,  for  the 
best  price  that  can  be  obtained  for  the  same,  and  after  deducting  all  reasonable 
charges  and  expenses,  to  be  ascertained  and  allowed  by  one  of  the  judges  of  the 
court  of  common  pleas  of  said  county,  and  the  compensation  for  his  own  labor 
and  trouble,  as  hereinafter  provided,  the  residue  of  the  money  arising  on  such 
sales,  together  with  an  account  of  sales,  be  transmitted  by  the  commissioner  or 
commissioners  to  the  treasurer  of  this  state  ;  and  the  said  treasurer  shall  file  the 
account  of  sales  in  his  office,  and  keep  an  account  of  the  money  so  received,  for 
the  benefit  of  the  owner,  in  case  he  shall  claim  the  same,  which  may  be  done  by 
proving  his  property  to  the  satisfaction  of  the  commissioner  or  commissioners, 
who  shall  have  sold  the  same,  together  with  two  of  the  justices  of  the  peace  of 
the  county,  who  are  hereby  authorized  to  investigate  the  case,  and  to  hear 
proof  thereof;  and  in  case  they  shall  be  satisfied  *in  whom  the  property  r^^ 
is,  they  shall  certify  the  same,  under  their  hands  and  seals,  to  the  trea-  L 
surer  of  the  state,  who  shall  file  the  same  in  his  office,  and  pay  the  money  to 
whom  it  shall  be  so  certified  to  be  due,  deducting  therefrom  one  per  cent,  for 
his  trouble  ;  and  in  case  no  person  shall  claim  the  same  within  two  years  from 
the  date  of  the  advertisement  of  the  said  goods,  the  same  shall  be  for  the  use  of 
the  state  ;  but  in  case  the  goods  shall  be  perishable,  they  may  be  sold  at  any 
time,  after  being  advertised  in  two  or  more  public  places  in  the  county,  not  less 
than  five  days. 

9.  When  any  person  or  persons  shall  find  any  stranded  goods  or  other  pro- 
perty, on  or  near  the  sea  or  bay  shores,  or  in  any  inlet,  river,  creek,  or  sound  in 
this  state,  above  the  value  of  twenty  dollars,  and  no  owner  appearing  to  claim 
the  same,  he,  she,  or  they  shall  forthwith  give  information  thereof  to  the  nearest 
commissioner  of  the  county ;  or  in  case  the  county  shall  be  divided  into  dis- 
tricts, then  to  the  commissioner  of  the  district  in  which  such  goods  or  property 
shall  be  found,  for  which  he,  she,  or  they  shall  be  allowed  all  reasonable  charges 
or  expenses,  to  be  ascertained  by  said  commissioner,  and  paid  out  of  the  pro- 
duct of  the  sales  of  such  goods  or  other  property :  And  further,  should  any 
person,  finding  stranded  goods  or  other  property,  conceal  the  same,  or  convert 
them  to  his  or  her  own  use,  or  fail,  within  four  days,  to  give  information  to  the 
commissioner,  as  before  directed,  he  or  she  shall  pay  to  the  said  commissioner, 
double  the  value  of  such  goods  or  other  property,  to  be  recovered,  with  costs,  by 
the  said  commissioner,  in  an  action  of  debt,  in  his  own  name,  in  any  court  having 
cognizance  thereof,  for  the  use  of  the  state,  out  of  which  said  commissioner  is 
hereby  directed  to  pay  to  the  owner  of  such  stranded  goods  or  other  property, 
all  the  damage  the  said  owner  shall  sustain  by  reason  of  such  concealment,  con- 
version, or  failing  to  give  information,  in  case  the  said  owner  appear  and  prove 
his  property  in  one  year  from  the  time  such  judgment  of  recovery  shall  be  ren- 
dered. 

10.  If  any  person  shall  steal  or  embezzle  any  stranded  goods  or  other  pro- 
perty, or  conceal  the  same,  knowing  them  to  have  been  stolen  or  embezzled, 
such  person  shall  forfeit  and  pay  to  the  owner  or  commissioner,  whichever  shall 
first  sue  for  the  same,  double  the  value  of  the  goods  or  other  property  so  stolen 
or  embezzled,  or  found  in  his  or  her  possession,  he  or  she  knowing  the  same  to 
have  been  stolen  or  embezzled,  to  be  recovered  in  any  court  having  cognizance 
thereof;  and  the  person  so  stealing,  embezzling,  or  concealing  the  same,  know- 
ing the  same  to  have  been  stolen  or  embezzled,  shall  moreover  be  liable  to  be 
prosecuted,  convicted,  and  punished,  on  the  part  of  this  state,  as  in  other  cases 
of  theft,  or  receiving  stolen  goods,  knowing  them  to  have  been  stolen. 

11.  In  case  any  commissioner,  appointed  as  aforesaid,  either  by  fraud,  con- 
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nivance  or  wilful  neglect,  shall  abuse  the  trust  reposed  in  him  by  this  act,  he 
shall,  on  conviction  thereof,  forfeit  and  pay  double  damages  to  the  party  ag- 
grieved by  such  fraud,  connivance,  or  wilful  neglect,  to  be  recovered  with  costs, 
by  action  on  the  case,  in  any  court  having  cognizance  thereof,  and  shall  there- 
after be  rendered  incapable  of  acting  or  being  again  appointed  a  commissioner 
under  this  act:  And  farther,  in  case  any  person,  as  aforesaid,  shall  refuse  or 
neglect  to  give  the  assistance  required  by  this  act  for  the  saving  any  vessel  or 
cargo,  he  shall  forfeit  and  pay  the  sum  of  five  dollars,  to  be  recovered,  with 
costs,  by  any  commissioner  of  the  county,  or  in  case  the  county  where  the  offence 
shall  be  committed  shall  be  divided  into  districts,  then  by  the  commissioner  of 
the  district  in  which  the  offence  shall  be  committed,  in  an  action  of  debt,  before 
any  justice  of  the  peace  of  the  county  where  such  offence  shall  be  committed,  to 
and  for  the  use  of  the  state. 

12.  Every  commissioner  appointed  under  this  act  shall,  before  he  enters  on 
the  duties  of  his  office,  take  and  subscribe  the  following  oath  or  affirmation: 

I,  A.  B.,  do  solemnly  swear  (or  affirm)  that  I  will  truly  and  faithfully  per- 
form and  discharge  the  duties  of  a  commissioner  of  wrecks  for  the  district  in 

which  I  am  appointed,  in  the  county  of  agreeably  to  law,  to  the  best  of 

my  skill  and  abilities.     So  help  me  God. 

And  further,  in  case  of  stranded  or  wrecked  property  coming  into  the  bounds 
of  any  commissioner,  where  no  owner  shall  appear  to  claim  the  same,  the  said 
*Qf>n  commissioner  *shall  receive  a  reasonable  compensation  for  his  trouble, 
-•  to  be  ascertained  and  allowed  by  the  court  of  common  pleas  by  whom 
the  said  commissioner  hath  been  or  shall  be  appointed,  which  compensation,  so 
ascertained  and  allowed,  shall  be  retained  by  the  said  commissioner  out  of  the 
product  of  the  sale  of  said  goods,  before  the  same  shall  be  paid  to  the  treasurer, 
as  aforesaid. 

13.  If  any  person  shall  put  up  false  lights,  in  order  to  bring  any  vessel  into 
danger,  or  wilfully  do  any  act  or  thing  tending  to  the  immediate  loss  of  such 
vessel,  whereby  such  vessel  shall  be  lost  or  destroyed,  then  every  person  so 
offending  shall  be  deemed  guilty  of  a  misdemeanor,  and  on  conviction  thereof 
by  due  course  of  law,  be  punished  by  fine  not  exceeding  one  thousand  dollars, 
or  by  imprisonment  in  solitary  confinement  not  exceeding  three  years,  or  both, 
at  the  discretion  of  the  court  before  whom  such  conviction  shall  be  had. 

14.  No  person  who  shall  be  related  within  the  third  degree,  according  to  the 
rules  of  the  common  law,  to  any  person  or  persons  claiming  compensation  for 
saving  or  assisting  to  save  any  vessel  or  cargo,  or  any  part  thereof,  as  before 
provided  by  this  act,  or  any  person  having  himself  received  compensation  for 
saving  any  vessel  or  cargo,  within  three  years  next  preceding,  shall  be  con- 
sidered as  indifferent  between  the  parties,  or  eligible  to  adjust  and  ascertain  the 
compensation  for  saving  or  assisting  to  save  any  vessel  or  cargo,  as  hereinbefore 
provided. 

15.  From  and  after  the  passing  of  this  act,  when  any  person  or  persons  shall 
assist  in  preserving  a  vessel,  or  cargo  of  any  vessel,  wrecked  or  in  distress,  and 
arbitrators  shall  be  chosen  to  adjust  and  ascertain  the  amount  of  compensation 
for  such  services,  it  shall  be  the  duty  of  said  arbitrators  to  award  the  amount  to 
be  paid  said  salvors  in  money,  and  not  to  award  any  part  of  said  cargo  or 
vessel. 

16.  It  shall  not  be  lawful  for  any  commissioner,  appointed  under  this  act,  to 
engage  directly  or  indirectly  in  the  saving  of  any  vessel  or  cargo  as  aforesaid, 
for  his  own  private  benefit  and  interest ;  but  that  he  shall  pay  over  to  the  salvors 
the  whole  amount  allowed  or  awarded  to  them  in  money  as  aforesaid;  and  that 
said  commissioner  shall  receive  no  other  compensation,  interest,  or  reward  for 
his  services,  than  such  as  is  provided  for  in  this  act. 

17.  If  any  commissioner  shall  be  convicted  of  exacting  any  agreement  or  re- 
ward for  his  own  personal  benefit  or  interest,  he  shall  be  removed  from,  and 
thereafter  be  rendered  incapable  of  holding  said  office. 

18.  No  commissioner  of  wrecks  in  this  state  shall  be  engaged,  directly  or 
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indirectly,  in  the  purchase  of  any  stranded  or  wrecked  vessel  or  goods;  and  all 
soods  so  sold  shall  be  openly  exposed  to  puhlic  view,  in  such  parcels  a>  shall 
be  deemed  most  likely  to  cause  the  articles  thus  sold  to  bring  the  best  price. 

19.  All  moneys  now  in  the  treasury  of  this  state,  or  which  shall  hereafter 
come  into  said  treasury,  arising  from  the  proceeds  of  wrecked  or  stranded  goods, 
or  other  property,  shall,  on  the  expiration  of  the  time  allowed  by  this  act  to  the 
owner  to  claim  the  same,  and  the  same  being  unclaimed,  be  as  soon  as  can  con- 
veniently be  done,  paid  over  to  the  trustees  of  the  school  fund,  to  be  by  them  in- 
vested in  some  stock,  iu  the  same  manner  as  other  moneys  are  invested  by  them ; 
and  the  interest  arising  on  the  moneys  so  invested,  shall  enure  and  be  received 
by  the  treasurer,  for  the  benefit  of  the  fund  for  the  support  of  free  schools,  and 
be  credited  and  accounted  for  accordingly. 

Supplement.     Approved  March  14.  1850.     (Pam.  253.) 

20.  Sec.  1.  From  and  after  the  passage  of  this  act,  the  appointment  of  the 
several  commissioners  of  wrecks  of  this  state  shall  be  made  by  the  judges  of  the 
court  of  common  pleas  of  the  respective  counties  iu  which  the  districts  are  now 
located,  or  a  majority  of  such  judges  are  hereby  authorized  to  make  appoint- 
ments of  commissioners  of  wrecks  in  and  for  the  respective  districts  within  their 
respective  counties:  Provided  always,  that  no  such  appointment  shall  be  valid 
without  the  approval  of  the  presiding  judge  of  the  court  in  which  such  appoint- 
ment is  to  be  made,  and  said  commissioners  shall  continue  in  office  five  years. 

21.  Sec.  2.  Before  any  commissioner  of  wrecks  shall  enter  upon,  or  in  any 
wise  attempt  to  discharge  the  duties  of  his  omce.  he  shall  enter  into  bond  with 
sureties,  to  be  approved  by  the  court  in  which  he  is  appointed,  in  the  sum  of  not 
less  than  five  thousand,  nor  more  than  twenty  thousand  dollars,  at  the  discretion 
of  the  court,  and  each  of  the  said  commissioners  shall  make  a  report  in  writing 
annually,  and  file  the  same  with  the  secretary  of  state,  containing  a  full  state- 
ment of  the  number  of  lives  lost,  and  of  the  names  of  the  masters  and  vessels 
wrecked,  and  in  what  manner  the  cargo  was  disposed  of. 

22.  Sec.  3.  The  said  commissioners  of  wrecks,  hereafter  to  be  appointed, 
shall  be  allowed  the  sum  of  four  dollars  for  each  day  necessarily  employed  in 
the  duties  of  such  offices,  and  to  each  boatman  there  shall  be  allowed  not  to 
exceed  three  dollars  for  each  day.  and  four  dollars  per  day  for  the  use  of  a  surf 
boat,  to  be  paid  by  the  owners  of  the  vessel  or  cargo,  their  agents,  consignees, 
the  board  of  underwriters,  or  others  claiming  the  property  saved. 

Sec.  4.  So  much  of  the  act  to  which  this  is  a  supplement  as  is  incon- 
sistent with  the  provisions  of  this  supplement,  be  and  the  same  is  hereby 
repealed. 

NOTES. 

Besides  tbe  punishments  prescribed  by  the  laws  of  this  state,  for  plundering  wrecks,  kc, 
an  act  of  congress  passed  in  1825,  contains  the  following  section. 

■  Sec.  IX.  If  any  person  shall  plunder,  steal,  or  destroy  any  money,  goods,  merchandise 
or  other  effects,  from  or  belonging  to  any  ship  or  vessel,  or  boat,  or  raft,  which  shall  be  in 
distress,  or  which  shall  be  wrecked,  lost,  stranded  or  cast  away,  upon  the  sea,  or  upon  any 
reef,  shoal,  bank  or  rocks  of  tbe  sea.  or  in  any  place  within  the  admiralty  or  maritime 
jurisdiction  of  the  United  States:  or  if  any  persons  shall  wilfully  obstruct  the  escape  of 
any  person  endeavoring  to  save  his  or  her  life  from  such  ship  or  vessel,  boat  or  raft,  or  the 
wreck  thereof;  or  if  any  person  shall  hold  out  or  show  any  false  light  or  lights,  or  extin- 
guish any  true  light,  with  intention  to  bring  any  ship  or  vessel,  boat  or  rait,  being  or  sail- 
ing upon  the  sea,  into  danger  or  distress  or  shipwreck  :  every  person  so  offending  shall  be 
deemed  guilty  of  felony,  and  shall,  on  conviction  thereof,  be  punished  by  fine  not  exceed- 
ing five  thousand  dollars,  and  imprisonment  and  confinement  at  hard  labor,  not  exceeding 
ten  years,  according  to  the  aggravation  of  the  offence." 

It  is  also  provided  by  the  same  act,  that  nothing  contained  in  it  shall  be  construed  to  de- 
prive the  courts  of  the  individual  states  of  jurisdiction,  under  the  laws  of  the  several  states, 
over  offences  made  punishable  by  it. 

It  has  been  decided  by  the  Supreme  Court  of  the  U.  S.  that  congress  had  power  to  pass 
such  an  act,  under  that  clause  of  the  constitution  giving  the  power  to  congress  to  regulate 
commerce  ;  and  that  offences  against  the  above  section  are  within  the  jurisdiction,  and  may 
be  punished  by  the  United  States'  courts,  although  done  on  the  land.     12  Peters,  "2. 


ACTS  OMITTED  IN  THEIR  PROPER  PLACES. 


GAMING. 

A  Supplement  to  an  act  entitled  "An  act  for  suppressing  of  lotteries,"  approved  April  tenth, 
eighteen  hundred  and  forty-six.     Approved  March  15,  1858.     (Pam.  466.) 

1.  It  shall  not  be  necessary,  in  any  indictment  found  under  the  act  to  which 
this  is  a  supplement,  or  any  supplement  thereto,  to  aver,  nor  upon  the  trial  of 
such  indictment,  to  prove  where,  or  in  what  state,  or  by  authority  of  what  state, 
any  lottery  existed  or  exists,  which  it  shall  be  necessary  or  proper  to  mention  in 
such  indictment ;  but  that  in  all  cases,  it  shall  be  sufficient  to  aver  in  such  in- 
dictment, that  such  lottery  was  erected,  set  up,  and  opened,  and  thereafter 
drawn,  in  a  certain  state  to  the  grand  jurors  finding  such  indictment,  unknown. 


MEADOWS. 

A  further  Supplement  to  an  act  entitled  "An  act  to  enable  the  owners  of  the  tide  swamps 
and  marshes  to  improve  the  same,  and  the  owners  of  meadows  already  banked  in.  and  held 
by  different  persons,  to  keep  the  same  in  good  repair.     Approved  March  20,  1857. 

1.  In  case  the  owner  or  possessor  of  any  marsh,  meadow  ground  or  swamp,  is 
unknown,  the  managers  mentioned  in  the  fifth  section  of  the  act  to  which  this  is 
a  further  supplement,  may  make  the  assessment  required  by  said  section  upon 
marsh,  meadow  ground  or  swamp,  belonging  to  a  person  or  persons  unknown, 
and  whereof  there  is  no  possessor,  and  so  state  the  same  in  their  duplicate. 

2.  The  treasurer,  on  the  receipt  of  the  duplicate  mentioned  in  the  sixth  sec- 
tion of  the  act  to  which  this  is  a  further  supplement,  in  case  the  owner  or  pos- 
sessor of  marsh,  meadow  ground  or  swamp  named  in  such  duplicate,  cannot  be 
found  in  this  state,  may  make  the  demand  required  by  said  section,  by  advertising 
the  same  in  a  newspaper  circulated  in  the  county  wherein  the  marsh,  meadow 
ground  or  swamp  of  such  non-resident  owner  or  possessor  may  lie,  for  the  space 
of  four  weeks  next  before  the  time  of  payment ;  and  in  case  the  owner  is  un- 
known, and  there  is  no  possessor,  such  treasurer  may  make  the  demand  required 
by  said  section,  by  advertising  the  same  in  such  newspaper  for  the  like  space  of 
time,  giving  in  the  advertisement  a  brief  description  of  the  marsh,  meadow  ground 
or  swamp  upon  which  the  assessment  has  been  made. 

A  Supplement  to  an  act  entitled  "An  act  to  enable  two-thirds  of  the  owners  in  value  of  any 
body  or  tract  of  salt  marsh  or  meadow,  within  this  state,  using  a  common  road  to  the  fast 
land,  to  support  the  same.     Approved  March  4,  1858. 

1.   The  meeting  authorized  by  the  first  section  of  the  act  to  which  this  is  a 
supplement,  may  be  called  by  any  three  of  the  owners  of  any  salt  marsh  or 
meadow,  by  serving  a  notice  on  the  other  owners  thereof,  or  in  case  they  cannot 
(948) 
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be  found,  or  giving  four  weeks'  notice  of  the  time  and  place  of  meeting  to  the 
other  owners  thereof,  by  advertisement  in  one  of  the  newspapers  published  in  the 
place  nearest  the  road  so  contemplated  to  be  improved,  at  least  once  in  each 
week. 

■2.  It  shall  be  lawful  for,  and  it  is  hereby  made  the  duty  of  the  manager  or 
managers  to  be  appointed  by  the  first  section  of  said  act.  to  build,  maintain  and 
keep  in  repair  good  and  sufficient  bridges  over  all  creeks,  brooks,  and  ditches, 
that  shall  be  otherwise  impassable,  and  to  construct  dikes,  dams,  or  sluice-ways, 
to  prevent  the  overflow  of  tides,  and  the  moneys  required  for  the  purpose  shall 
be  raised  and  expended  in  the  same  manner  as  the  moneys  required  to  be  raised 
and  expended  by  the  act  to  which  this  is  a  supplement. 

3.  The  assessment  contemplated  and  required  to  be  made  by  section  second 
of  said  act  shall  not  be  held  to  be  irregular  or  invalid,  by  reason  of  any  omission, 
on  the  part  of  the  manager  or  managers,  to  cause  all  the  lots  or  parcels  of  marsh 
belonging  to  each  owner,  to  be  carefully  and  strictly  measured  ;  but  it  shall  be 
the  duty  of  the  said  manager  or  managers  to  ascertain  as  correctly  as  may  be, 
without  an  accurate  survey,  the  quantity  held  by  each  owner,  and  to  make  such 
draught  or  plot  as  is  directed  to  be  made  by  the  second  section  of  said  act. 

4.  Such  parts  of  the  original  act  as  are  inconsistent  with,  or  repugnant  to 
this  supplement,  be,  and  the  same  are  hereby  repealed. 


MEDICAL   SOCIETIES. 

A  Supplement  to  an  act  entitled  "An  act  to  incorporate  Medical  Societies  for  the  purpose  of 
regulating  the  practice  of  physic  aii'l  surgery  in  this  state."  passed  January  twenty- 
eighth,  eighteeu  hundred  and  thirty.     Approved  March  19,  1860. 

1.  It  shall  be  lawful  for  the  medical  society  of  the  state  of  Xew  Jersey  to  fix 
the  place  of  its  own  meetings,  any  thing  contained  in  the  act  to  which  this  is  a 
supplement  to  the  contrary  notwithstanding. 


TRUSTEES. 


An  Act  to  relieve  the  sureties  of  trustees.     Approved  March  17,  1860.     (Pam.  359  ) 

Where  the  surety  in  any  bond  given  by  a  trustee  shall  discover  or  believe,  that 
such  trustee  is  wasting  or  mismanaging  the  estate,  whereby  the  said  surety  may 
become  liable  to  loss  or  damage,  the  court  making  the  appointment,  upon  appli- 
cation of  such  surety,  and  upon  sufficient  reason  therefor,  may  order  and  direct 
every  such  trustee  to  render  an  account  of  his  or  her  trusteeship  to  such  surety, 
and  if  it  shall  appear  that  such  trustee  has  embezzled,  wasted,  misapplied,  mis- 
managed, or  not  sufficiently  secured  said  estate,  in  any  such  case  the  said  court 
shall  direct  the  said  trustee  to  give  separate  security  to  his  or  her  surety,  for  the 
true  payment  of  the  balance  remaining  in  his  or  her  hands,  to  be  paid  according 
to  the  trust,  and  on  neglect  or  refusal,  it  shall  be  lawful  for  the  said  court  to  re- 
voke the  trusteeship,  and  grant  the  same  to  such  person  or  persons  having  right 
thereto,  or  other  person  or  persons  as  will  give  sufficient  bonds  in  the  usual  form, 
and  in  such  case  it  shall  be  the  duty  of  the  newly  appointed  trustee  immediately 
to  bring  an  action  on  the  case  against  such  removed  trustee,  and  hold  him  or  her 
to  bail,  and  in  such  action  to  recover  the  amount  of  all  moneys,  assets,  rents, 
issues,  and  profits  received  by  such  trustee  and  not  applied  according  to  law,  as 
well  as  all  damages  done  or  committed  by  such  trustee  in  respect  to  the  estate 
in  his  or  her  hands. 


APPENDIX. 


CONSTITUTION    AND    GOVERNMENT    OF    NEW   JER- 
SEY BEFORE  THE  REVOLUTION. 

The  Government  of  New  Jersey,  was  first  established  by  the  proprietors,  who 
claimed  to  derive  the  right  from  the  grant  of  the  Duke  of  York.  Berkley  and 
Carteret,  his  grantees,  framed,  or  had  framed  for  them,  in  England,  a  constitu- 
tion, which  was  engrossed  on  a  parchment  roll  and  signed  by  them,  February 
10th,  1664,  under  the  title  of,  "The  concession  and  agreement,  of  the  Lords 
Proprietors  of  the  Province  of  New  Csesaria  or  New  Jersey,  to  and  with  all  and 
every  the  adventurers,  and  all  such  as  shall  settle  or  plant  there."  The  original 
document  is  in  the  possession  of  the  New  Jersey  Historical  Society.  It  is  con- 
tained, in  "Learning  and  Spicer's  Grants  and  Concessions,"  page  12,  printed  by 
virtue  of  an  act  of  the  Legislature  in  1758,  at  Philadelphia,  by  W.  Bradford, 
printer  to  the  King's  most  excellent  Majesty,  for  the  Province  of  New  Jersey. 

Under  these  concessions,  which  were  republican  in  their  character,  a  govern- 
ment was  commenced,  and  with  some  interruption,  occasioned  by  the  Dutch  con- 
quest and  other  causes,  continued  until  the  partition  into  East  and  West  Jersey, 
by  means  of  the  Quintipartite  deed  in  1676.  After  this,  the  government  of  the 
two  provinces  was  distinct,  until  the  surrender  to  Queen  Anne  in  1702. 

In  1682,  Robert  Barclay  was  appointed  Governor  for  life,  by  the  proprietors 
of  East  Jersey,  and  executed  the  office  by  a  Deputy,  who  convened  an  assembly 
elected  by  the  people.  Counties  were  established,  and  a  high  sheriff  appointed 
for  each,  and  courts  were  organized.  No  other  assembly  appears  to  have  sat 
until  1686.  In  1688,  it  sat  again.  From  1692  to  1695,  assemblies  convened 
yearly,  and  afterwards  at  irregular  intervals.  Much  doubt  existed  as  to  the 
legality  of  this  proprietary  government,  and  difficulty  was  experienced  in  carry- 
ing it  on,  much  aggravated  by  disputes  about  Indian  grants  and  the  quitrents 
reserved  by  the  proprietors.  Proceedings  were  commenced  in  the  court  of 
King's  Bench  in  England,  to  deprive  the  proprietary  officers  of  their  places,  by 
means  of  a  writ  of  quo  warranto,  and  this  led  to  the  surrender  of  the  govern- 
ment to  the  crown,  the  proprietors  retaining  their  exclusive  right  to  dispose  of 
the  soil. 

West  Jersey  was  governed  according  to  the  provisions  of,  "  The  concessions 
and  agreements  of  the  proprietors,  freeholders  and  inhabitants,  of  the  Province 
of  West  New  Jersey  in  America,"  dated  March  3d,  1676,  and  signed  by  Wil- 
liam Penn  and  148  others,  the  original  of  which,  beautifully  engrossed  on  vel- 
lum in  a  well-bound  quarto,  is  preserved  in  the  land  office  at  Burlington.  See 
Learn.,  and  Spic.  382.  Some  of  the  governors  were  appointed  by  the  pro- 
prietors, and  others  by  the  legislature;  which  latter  body  appears  to  have 
appointed  all  the  other  officers,  necessary  to  carry  on  the  government.  Dif- 
ficulties, however,  arose,  and  the  proprietors  joined  with  those  of  East  Jersey, 
in  the  surrender. 

The  laws  enacted  by  these  two  governments  do  not  appear  to  have  been 
printed  until  such  of  them  as  were  extant,  were  collected  by  Learning  and 
(950) 


NEW  JERSEY  BEFORE  THE  REVOLUTION.  951 

Spieer.  They  were  sent  in  manuscript  to  the  counties  and  read  at  public  assem- 
blies of  the  people.  The  minutes  of  the  county  court  of  Cape  May  for  1694, 
contain  this  entry:  "We  the  grand  jury  see  cause  to  present  George  Taylor 
(he  was  the  Clerk)  for  publishing  a  false  copy  of  the  act  of  assembly,  on  a  court 
day  in  December,  Hi!).'}."  He  pleaded  not  guilty,  and  was  tried.  Some  witnesses 
swore,  that  he  read  the  laws  differently  at  two  courts,  and  that  when  he  first  read 
them  "they  was  not  interlined."  "Jeremiah  Basse,  President  of  the  Court, 
asserteth  them  to  be  the  same  laws  and  written  by  the  same  hand ;  the  rest  of 
the  Justices  say  it  is  like  the  same  hand  and  they  believe  it  to  be  the  same 
hand."  The  jury  found  him  not  guilty,  and  he  was  cleared  by  proclamation. 
None  of  these  laws  are  now  in  force,  although  several  of  them,  slightly  modi- 
fied, are  still  on  the  statute  book  as  substantially  re-enacted  after  the  surrender, 
and  the  influence  of  the  correct  principles  contained  in  the  concessions  still  con- 
tinues, and  it  is  hoped  will  never  be  lost. 

Upon  the  assumption  of  the  government  by  the  Queen  of  England,  a  gover- 
nor of  the  Province  of  "Nova  Cassaria  or  New  Jersey,"  was  appointed  and 
commissioned,  under  the  great  seal  of  Great  Britain,  to  hold  his  office  during 
the  pleasure  of  the  sovereign,  and  continued  to  be  so  appointed  and  commis- 
sioned until  the  revolution.  The  commission  and  the  instructions  accompanying 
it,  drawn  with  great  care  and  ability  by  the  law  officers  of  the  crown,  contain  the 
constitution  under  which  the  government  of  the  province  was  administered,  with 
but  little  variation,  until  the  adoption  of  the  new  constitution  in  1176.  They, 
in  fact,  introduced  the  main  features  of  the  British  constitution,  as  improved  by 
the  revolution  of  1688,  with  a  still  larger  infusion  of  the  republican  element, 
suited  to  a  people  already  accustomed  to  self-government. 

The  executive  power  was  confided  to  the  governor,  with  the  advice  of  twelve 
councillors,  appointed  originally,  and  occasionally  afterwards,  by  the  crown,  but 
more  commonly  by  the  governor  himself,  six  of  whom  were  residents  of  East, 
and  six  of  West  Jersey,  five  constituting  a  quorum.  The  title  adopted  by  the 
governors,  with  unimportant  variations,  was  "  Captain-General  and  Governor- 
in-chief,  in  and  over  the  Province  of  Nova  Caesaria  or  New  Jersey  and  territo- 
ries thereon  depending  in  America,  Chancellor  and  Vice- Admiral  in  the  same." 

The  legislative  power  was  vested  in  the  governor,  the  council,  and  a  general 
assembly.  The  assembly  was  convened,  adjourned,  and  dissolved  at  the  pleasure 
of  the  governor  and  council,  and  elected  by  virtue  of  writs  under  the  great  seal 
of  the  colony  ;  two  by  the  inhabitants  and  householders  of  the  town  of  Perth 
Amboy,  and  ten  by  the  freeholders  of  East  Jersey ;  two  by  the  inhabitants  and 
householders  of  the  town  of  Burlington,  and  ten  by  the  freeholders  of  West 
Jersey.  The  governor  usually  sat  with  the  council,  but  no  law  could  be  passed 
without  his  assent,  the  style  used  being,  "be  it  enacted  by  the  governor,  council, 
and  general  assembly."  In  1709,  they  passed  an  act  reciting  that  the  present 
constitution  granted  by  the  Queen  was  found  inconvenient,  and  to  remedy  the 
same,  enacting  that  after  the  dissolution  of  the  present  assembly,  the  represen- 
tatives should  be  chosen  by  the  majority  of  voices  or  votes  of  the  freeholders  of 
each  county,  having  one  hundred  acres  of  land  in  his  own  right,  or  be  worth 
fifty  pounds  current  money ;  and  that  the  person  elected  should  have  one  thou- 
sand acres  of  land  in  his  own  right,  or  be  worth  five  hundred  pounds  in  real  and 
personal  estate.  Two  were  to  be  elected  for  Perth  Amboy,  and  two  for  each 
of  the  then  five  counties  of  East  Jersey ;  two  for  each  of  the  towns  of  Burlington 
and  Salem,  and  two  for  each  of  the  then  four  counties  of  West  Jersey.  This 
equality  between  the  two  ancient  divisions  was  carefully  adhered  to.  Hunterdon 
county  was  established  in  1714,  but  continued  to  choose  representatives  in  con- 
junction with  Burlington  until  1727,  when  it  was  authorized  to  choose  two,  and 
Salem  town  was  deprived  of  its  separate  representation.  Cumberland  county 
was  set  off  from  Salem  in  1747,  but  continued  to  elect  representatives  as  before, 
until  1768,  when  two  additional  members  were  added  from  Morris  county,  two 
from  Cumberland,  and  two  from  Sussex,  this  last  county  extending  into  both 
divisions. 
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In  1725,  an  act  was  passed,  requiring  the  sheriff  and  other  officer  to  whom  a 
writ  of  election  was  directed,  to  give  public  notice  of  the  day  and  place  of  elec- 
tion ;  and  on  that  day,  between  the  hours  of  ten  and  twelve,  to  proceed  to  the 
election,  by  reading  his  writ,  and  that  he  should  not  declare  the  choice  upon  the 
view  (that  is  merely  from  a  vote  by  holding  up  of  hands),  nor  adjourn,  without 
the  consent  of  the  candidates,  but  should,  if  a  poll  was  required,  proceed  from 
day  to  day,  and  time  to  time,  until  all  the  electors  then  and  there  present  be 
polled ;  and  he  was  required  to  appoint  a  clerk,  who  should  set  down  the  names 
of  the  electors  and  the  persons  they  voted  for.  There  was  of  course  but  one 
place  of  election  in  each  county.  This  mode  of  election  continued  for  some  time 
after  1776.  The  poll,  if  one  was  required,  generally  closed  the  first  day;  but 
on  some  occasions  was  kept  open  a  week,  or  longer.  In  1789,  in  consequence 
of  the  rivalry  between  East  and  West  Jersey,  as  to  whether  the  seat  of  the 
general  government  should  be  temporarily  at  New  York  or  Philadelphia,  the 
polls  were  kept  open,  in  some  of  the  western  counties,  three  or  four  weeks. 

Voting  by  ballot  does  not  appear  to  have  been  practised  until  after  the  revo- 
lution. It  was  introduced  in  some  of  the  counties  in  1779,  but  was  soon  discon- 
tinued during  the  war.  In  1783  the  election  by  ballot  was  restored  in  several 
counties;  in  1790  it  was  required  in  others;  and  in  1797  in  all  the  counties. 

From  the  surrender  until  the  revolution,  a  period  of  seventy-four  years,  there 
were  twenty-two  assemblies,  some  of  which  continued  but  one  year,  others 
longer,  and  one  from  1761  to  1769,  eight  years.  In  1768  an  act  was  passed, 
of  course  with  the  concurrence  of  the  governor,  that  a  general  assembly  should 
be  holden  once  in  seven  years  at  least;  to  which  Allinson,  in  his  edition  of  the 
laws,  published  in  1776,  just  before  the  declaration  of  independence,  appends  a 
note,  that  "although  this  act  never  had  the  royal  assent,  it  is  here  inserted,  on 
the  probability  that  so  reasonable  a  law  will  be  regarded."  The  assembly  first 
elected  after  this  act,  was  dissolved  at  the  end  of  three  years ;  and  that  con- 
vened in  1772,  dissolved  itself  in  1776.  The  number  and  duration  of  the  sittings 
of  the  several  assemblies  were  very  diverse,  there  having  been  on  some  occasions 
five  or  six  within  one  year;  and  on  others,  there  was  an  interval  of  two,  and 
once  of  five  years,  without  an  assembly  being  convened. 

All  the  provincial  officers,  for  the  whole  colony  or  a  county,  including  even 
the  clerks  of  the  assembly,  were  appointed  directly  by  the  crown,  by  writ  of 
privy  seal,  or  by  the  governor  and  council,  and  were  commissioned  in  the  name 
of  the  reigning  king,  under  the  great  seal  of  the  province,  which  was  in  the 
keeping  of  the  governor.  The  instructions  required  him  to  take  care  that  the 
officers  be  men  of  good  life,  and  well  affected  to  our  government,  of  good  estates 
and  abilities,  and  not  necessitous  people,  or  much  in  debt. 

For  several  years  the  proprietors  in  England  had  much  influence  in  the  appoint- 
ment of  the  officers.  In  1715,  by  an  instrument  under  their  hands  and  seals, 
they  appointed  James  Smith  clerk  of  the  supreme  court,  and  James  Alexander 
survey  or- general;  and  a  letter  was  directed  to  Governor  Hunter,  in  the  name  of 
King  George,  requiring  him  to  receive,  assist,  and  countenance  them  in  the 
execution  of  their  offices.  Occasionally,  the  officers  appointed  by  the  governor 
and  council  were  superseded,  by  direct  appointments  from  the  crown. 

The  governor  and  council  were  empowered  to  erect,  constitute  and  establish 
such  courts  as  they  should  think  necessary,  and  to  appoint  and  commission 
judges  and  all  other  necessary  officers  and  magistrates,  and  were  instructed 
not  to  displace  any  of  the  judges  or  other  officers,  without  good  cause,  to  be 
signified  to  the  crown,  and  not  to  express  any  limitation  of  time  in  the  commis- 
sions. According  to  the  English  constitution,  the  King  or  Queen  is  considered 
the  fountain  of  justice  and  general  conservator  of  the  peace,  and  this  branch  of  the 
royal  prerogative  was  delegated,  so  far  as  the  Province  was  concerned,  in  a  very 
ample  manner,  to  the  governor  and  council.  By  virtue  of  this  power,  they 
granted  patents  establishing  and  altering  the  boundaries  of  townships,  consti- 
tuting municipal  and  other  corporations,  and  establishing  and  regulating  ferries; 
and  by  ordinances,  established  courts  of  justice,  defined  their  powers,  appointed 
the  times  and  places  at  which  they  should  be  held,  and  regulated  the  fees. 
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Lord  Cornbury,  the  first  governor,  promulgated  an  ordinance  in  1*104  ;  and  as 
is  remarked  by  Mr.  Field  in  his  interesting  account  of  the  Provincial  courts  of 
New  Jersey,  "he  is  entitled  to  the  credit  of  having  laid  the  foundation  of  our 
whole  judicial  system,  and  laid  it  well."  Justices  were  to  have  cognizance  of  cases 
to  the  value  of  forty  shillings.  In  each  county,  there  was  established  a  court  of 
common  pleas,  having  power  to  try  all  actions  at  common  law,  and  a  court  of 
general  sessions  of  the  peace,  each  with  quarterly  terms ;  and  for  the  province, 
a  supreme  court,  to  sit  once  in  each  year  at  Perth  Amboy  and  at  Burlington, 
and  to  have  cognizance  of  all  pleas,  civil,  criminal,  and  mixed,  as  fully  as  the 
courts  of  Queen's  Bench,  Common  Pleas,  and  Exchequer  in  England.  In  IT  14 
the  Supreme  Court  was  required  to  hold  two  terms  yearly  in  each  place,  and 
courts  for  the  trial  of  issues  were  appointed  to  be  held  yearly  in  each  county. 
The  ordinance  of  Cornbury  is  in  his  own  name,  by  the  advice  and  consent  of  the 
council ;  and  this  example  was  followed  by  Governor  Hunter.  Afterwards  the 
ordinances  are  in  the  name  of  the  King;  but  they  all  emanated  from  the  same 
authority,  namely  the  governor  and  council.  It  does  not  appear  that  any  of 
them  were,  like  the  commissions  of  the  governor,  by  privy  seal.  The  times  and 
places  of  holding  the  courts,  and  the  length  of  the  terms  were  from  time  to  time 
altered,  but  the  constitution  and  powers  of  the  courts  remained  the  same,  except 
that  in  1724,  no  doubt  through  the  influence  of  the  proprietors,  the  jurisdiction 
of  the  common  pleas  was  restricted  so  as  to  except  causes  wherein  the  right  or 
title  of  any  lands,  tenements,  or  hereditaments,  were  in  any  wise  concerned. 
After  1751  the  Supreme  Court  fixed  the  times  of  holding  the  circuits.  The 
jurisdiction  of  these  several  courts  remains  to  this  day,  as  established  by  the 
ordinance  of  1724.  The  legislature  from  that  time  endeavored  to  regulate  the 
practice  and  fees,  generally  without  success,  their  acts,  except  in  reference  to 
justices'  courts,  the  jurisdiction  of  which  was  gradually  enlarged,  having  been 
commonly  disallowed  by  the  King. 

It  was  provided  by  the  original  instructions,  that  appeals  might  be  made  from 
the  courts,  to  the  governor  and  council,  in  all  cases  where  the  sum  or  value 
appealed  from  exceeded  one  hundred  pounds,  with  an  ultimate  appeal  to  the 
King's  privy  council,  where  the  sum  or  value  appealed  from  exceeded  two 
hundred  pounds.  The  only  material  changes  since  made  in  the  judicial  system 
first  established,  have  been  the  establishment  of  an  orphan's  court  in  each 
county,  and  the  giving  to  the  Circuit  Courts  in  each  county,  original  jurisdiction 
in  all  cases  at  common  law,  including  cases  where  the  title  to  land  is  in  question, 
and  equity  powers  in  mortgage  cases. 

A  court  of  chancery  was  recognized  as  an  essential  part  of  the  judiciary,  from 
the  first,  although  no  separate  tribunal  for  the  exercise  of  equity  powers  appears 
to  have  been  instituted,  either  in  East  or  West  Jersey.  Lord  Cornbury  pro- 
vided by  ordinance,  that  the  governor  or  lieutenant  governor  for  the  time  being, 
and  any  three  of  the  council,  should  constitute  a  court  of  chancery,  and  hear  and 
determine  causes,  according  to  the  usage  or  custom  of  the  high  court  of  chancery 
in  the  kingdom  of  England.  Afterwards  Governor  Hunter  claimed  a  right  to 
exercise  the  powers  of  Chancellor  alone,  without  the  aid  of  his  council,  and  this 
course  was  sanctioned  by  the  King.  In  1770  Governor  Franklin,  with  the 
advice  of  his  council,  adopted  an  ordinance,  by  which,  after  reciting  that  there 
had  always  been  a  court  of  chancery  in  the  province,  and  that  the  same  required 
regulation,  it  was  ordained,  that  his  Excellency,  William  Franklin,  be  constituted 
and  appointed  Chancellor,  and  empowered  to  appoint  and  commission  such 
masters,  clerks,  examiners,  registers,  and  other  necessary  officers  as  should  be 
needful  in  holding  the  said  court,  and  doing  the  business  thereof;  and  also  to 
make  such  rules  for  carrying  on  the  business  of  the  said  court  as  from  time  to 
time  should  seem  necessary.  The  constitution  and  powers  of  this  court  remain 
unaltered,  except  that  the  governor  is  no  longer  chancellor;  the  office  of  register 
has  been  abolished,  and  the  appointment  of  a  clerk  conferred  on  the  governor 
and  senate.  The  rules  of  practice  were  first  systematized,  so  that  the  business 
transacted  therein   became   important,  in  1818,  during  the  chancellorship  of 
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Governor  Williamson.  No  appeal  was  provided  for,  unless  it  was  to  the  King 
in  council,  and  no  one  is  known  to  have  been  otherwise  demanded  until  in  1799, 
the  legislature  enacted,  that  an  appeal  might  be  taken  to  the  court  of  errors  and 
appeals. 

The  ecclesiastical  jurisdiction  was  reserved  to  the  Bishop  of  London,  except- 
ing only,  "the  collating  to  benefices,  granting  licenses  for  marriages,  and  the 
probate  of  wills,"  which  were  assigned  to  the  governor.  By  virtue  of  this  grant, 
he  became  the  Ordinary  and  Metropolitan  of  the  province,  having  all  the  powers 
in  regard  to  the  estates  of  deceased  persons,  which,  in  England,  belong  to  the 
courts  of  the  Bishop  and  Archbishop.  As  judge,  therefore,  of  the  "Preroga- 
tive Court,"  which  is  the  title  of  the  Archbishop's  court,  he  had  the  sole  and 
exclusive  jurisdiction  of  matters  relating  to  wills,  to  administrations  and  to 
guardianships,  with  no  superior  but  the  king  and  his  privy  council. 

It  being  very  inconvenient,  and  indeed  almost  impossible,  for  the  people  in  all 
parts  of  the  province,  to  resort  to  the  governor,  especially  when  he  resided  in 
New  York,  he  appointed  Deputies,  called  Surrogates,  as  was  also  the  practice 
in  England,  to  act  for  him.  In  1720,  Michael  Kearney  was  commissioned,  under 
the  great  seal,  surrogate  of  the  province  of  New  Jersey,  with  full  power  to  swear 
the  witnesses  to  last  wills  and  testaments,  and  to  admit  administrations  on  the 
estates  of  persons  dying  intestate,  and  administer  the  oaths  to  executors  and 
administrators,  for  the  due  execution  of  their  offices,  and  their  bonds  in  his  name 
to  take,  to  call  to  account  and  reckoning  with  executors  and  administrators, 
and  their  accounts  to  examine,  approve,  allow  and  discharge,  and  quietus  there- 
upon to  give  and  grant,  and  the  balance  of  said  account  to  receive,  for  which  he 
was  to  be  accountable  to  him.  Afterwards,  one  was  appointed  for  each  division, 
and  as  occasion  required  more,  sometimes  one  for  two  or  three  counties,  and 
sometimes  more  than  one  in  the  same  county.  They  were  of  course  removable 
at  the  pleasure  of  the  governor,  and  were  simply  deputies,  the  probate  of  wills 
and  other  official  acts,  being  generally  in  his  name  and  under  his  hand  and 
official  seal  as  Ordinary.  He  retained  the  power  of  acting  himself  in  the  first 
instance,  in  all  cases  brought  before  him,  in  his  court.  The  acts  of  his  surro- 
gates were  recognized  as  valid  by  the  courts,  and  they  were  considered  lawful 
and  competent  judges  of  the  matters  submitted  to  their  cognizance.  When  dis- 
putes arose,  they  were  settled  in  the  Prerogative  court. 

The  surrogate's  commission,  it  will  be  perceived,  required  him  to  be  account- 
able to  the  Ordinary,  for  the  balance  of  an  account  in  the  hands  of  an  adminis- 
trator. This  was  to  enable  him  to  distribute  it  to  the  next  of  kin,  pursuant  to 
the  English  statute  of  distribution,  enacted  in  the  time  of  Charles  II.,  not  long 
before  the  surrender.  Unless  some  dispute  arose,  it  is  supposed  that  the  balance 
was  commonly  paid  over  by  the  administrator  himself  to  those  entitled. 

In  1784  orphans'  courts  were  established,  and  provision  was  made  by  law,  for 
one  surrogate  being  appointed  in  each  county,  whose  power  was  limited  to  the 
county.  The  original  jurisdiction  of  the  Ordinary  remained  as  before,  until  in 
1820  it  was  restricted  to  the  granting  of  probates  of  wills,  letters  of  administra- 
tion, letters  of  guardianship,  and  to  the  heariug  and  finally  determining  of  dis- 
putes that  may  arise  thereon.  In  these  matters  it  is  still  concurrent  with  that 
of  the  surrogates  and  orphans'  courts;  and  from  all  orders  and  decrees  of  the 
orphans'  courts  an  appeal  may  be  taken  to  the  prerogative  court.  In  1822  the 
appointment  of  the  surrogate  was  given  to  the  joint  meeting  and  so  remained 
until  the  new  constitution  provided  for  his  election  by  a  popular  vote. 

By  the  constitution  of  the  Supreme  Court,  it  was  invested  with  plenary  juris- 
diction in  criminal,  as  well  as  civil  cases.  Until  several  years  after  the  revolu- 
tion, it  was  the  practice  to  summon  grand  juries,  by  virtue  of  a  writ  for  that 
purpose,  directed  to  the  sheriff  of  the  county  in  which  it  sat,  who  inquired  and 
made  presentments,  and  passed  on  indictments  for  offences  committed  in  that 
county.  Other  criminal  cases  were  brought  there  by  the  attorney-general,  or 
on  special  leave,  by  the  defendant.  Trials  of  criminal  and  civil  cases,  by  a  jury 
of  the  county  in  which  the  offence  was  alleged  to  have  been  committed  or  the 
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cause  of  action  arose,  were  quite  frequent,  there  being  seldom  a  term  without 
one  or  more. 

Special  writs  of  oyer  and  terminer  were  issued  for  the  trial  of  felonies  in  the 
different  counties,  when  considered  necessary,  and  regularly  for  the  yearly  circuit 
courts.  They  were  commonly  directed  to  the  justices  of  the  supreme  court,  or 
two  of  them,  and  to  the  judges  and  justices  of  the  county,  empowering  them,  or 
any  three  of  them,  of  whom  a  justice  of  the  supreme  court  should  be  one,  the 
jail  of  the  place  of  sitting,  of  the  prisoners  therein  being  to  deliver,  and  at  a 
day  by  them  to  be  appointed,  diligently  to  make  inquiry  upon  the  premises  and 
all  and  singular  the  said  premises  hear  and  determine,  and  the  jail  there  de- 
liver, and  those  things  do  and  perform  according  to  the  law  and  custom  of  the 
kingdom  of  England,  and  of  the  province  of  New  Jersey;  and  commanding  the 
sheriff  to  bring  before  them  the  prisoners  with  their  attachments;  the  commis- 
sion to  continue  in  force  a  certain  specified  time,  sometimes  a  few  days  and 
sometimes  several  months.  These  commissions  continued  to  be  issued,  until  the 
passage  of  the  act  of  1794. 

Clerks  of  the  courts  were  appointed  by  the  governor,  and  commissioned  to 
hold  during  pleasure.  There  were  besides,  one  or  more  clerks  of  the  circuit, 
who  attended  the  sittings  in  the  counties,  and  kept  their  own  minutes.  A  book 
containing  such  minutes  of  the  oyer  and  terminer  and  circuit  courts,  held  in 
most  of  the  counties  from  1*749  to  1*762,  is  preserved  in  the  clerk's  office  of  the 
county  of  Middlesex.  The  oyer  and  terminer  as  well  as  the  circuit,  were  re- 
garded as  branches  of  the  supreme  court,  and  the  proceedings  therein  subject  to 
its  control.  The  clerks  seem  to  have  exercised  the  power  of  appointing  deputies. 
Benefit  of  clergy  was  prayed  for  and  allowed  as  in  England.  In  one  instance, 
the  entry  in  the  minutes  of  the  oyer  is,  "the  prisoners  being  asked  if  they  had 
anything  to  say  why  sentence  of  death  should  not  pass  on  them,  according  to 
the  verdict  found  against  them,  prayed  the  benefit  of  the  clergy;  the  court 
being  of  opinion  that  they  were  entitled  to  the  benefit  of  their  clergy,  their 
judgment  is  that  they  be  branded  in  the  brawn  of  their  left  thumb  with  the 
letter  T.  immediately  in  the  face  of  the  court,  which  sentence  was  executed 
accordingly;  and  ordered  that  they  be  recommitted  till  their  fees  are  paid,  and 
they  each  enter  into  recognisance  in  one  hundred  pounds,  to  be  of  good  behavior 
for  one  year." 

The  ordinance  establishing  the  circuits,  required  the  high  sheriff,  justices  of 
the  peace,  the  mayor  and  aldermen  of  any  corporation  within  the  counties,  and 
all  officers  of  any  of  the  courts,  to  be  attending  on  the  chief  justice  and  other 
justices  going  the  circuit,  at  his  coming  into  and  leaving  the  several  counties, 
and  during  his  abode  within  the  same;  and  the  practice,  as  it  was  in  England 
until  the  introduction  of  railways,  was  for  the  sheriff,  with  as  many  justices  and 
other  gentlemen  on  horseback  as  he  could  conveniently  collect,  to  await  the 
arrival  of  the  judge  at  the  county  line,  to  which  he  was  in  like  manner  escorted 
by  the  officers  of  the  adjoining  county,  and  escort  him  to  his  lodgings.  At  the 
opening  and  closing  of  the  court,  from  day  to  day,  the  sheriff  and  constables, 
with  their  staves  of  office,  escorted  him  from  and  to  his  place  of  lodging  to  the 
court-house,  as  was  indeed  the  usual  custom  until  very  recently. 

When  sitting  in  court,  the  justices  of  the  supreme  court  wore  a  robe  of  office, 
and  commonly  a  wig,  although  it  is  not  probable,  that  like  their  brethren  in 
England,  they  considered  it  necessary  to  carry  four  of  these  indispensable  articles, 
viz.:  "the  brown  scratch  wig  for  the  morning  when  not  in  court,  the  powdered 
dress  wig  for  dinner,  the  tie  wig  with  the  black  coif  when  sitting  on  the  civil 
side  of  the  court,  and  the  full  bottomed  one  for  the  criminal  side." 

At  May  term  1765,  the  supreme  court  promulgated  the  following  rule  :  "The 
court  considering  that  it  is  the  usage  in  England  for  counsellors  at  law,  during 
term  time  at  Westminster,  and  on  the  circuits  through  the  kingdom,  constantly 
to  appear  in  the  court,  habited  in  robes  or  gowns,  adapted  to  the  profession  of 
the  law,  and  as  the  introduction  of  the  like  usage  into  this  province  may  tend 
to  advance  the  diguity,  soleinuity  and  decorum  of  our  courts,  and  have  many 
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other  useful  consequences :  It  is  therefore  ordained,  that  no  person  practising 
as  counsel  at  the  bar,  (except  those  of  the  people  called  Quakers,)  shall  for  the 
future,  appear  at  any  supreme  court  to  be  held  in  this  province,  or  in  any  of 
the  courts  on  the  circuits,  unless  he  be  habited  in  the  bar  gown  and  band,  com- 
monly worn  by  barristers  at  Westminster  and  on  the  circuits  in  England,  under 
a  penalty  of  a  contempt  of  this  rule."  It  continued  to  be  observed  until  1791, 
when  the  leading  counsellors  presented  a  petition,  setting  forth  that  it  was  found 
to  be  troublesome  and  inconvenient,  and  deemed  by  them  altogether  useless, 
and  it  was  rescinded. 

In  1763,  in  the  absence  of  Chief  Justice  Morris,  the  court,  upon  the  ground, 
that  his  majesty's  subjects  inhabiting  within  this  province,  who  were  possessed 
of  entailed  estates,  labored  under  great  disadvantages  on  account  of  the  small 
number  of  persons  empowered  to  pass  fines  or  suffer  recoveries,  appointed  Cort- 
land Skinner  and  Richard  Stockton,  sergeants  at  law.  But  the  next  day,  the 
chief  justice  being  in  attendance,  Mr.  Skinner,  the  attorney-general,  expressing 
great  doubts  as  to  the  regularity  of  the  proceeding,  announced  that  he  was  un- 
willing to  practise  as  a  sergeant  under  this  appointment,  whereupon  the  court 
took  the  matter  into  consideration,  and  being  of  opinion  that  sergeants  could  not 
be  regularly  made  or  appointed  by  rule  of  the  court,  but  ought,  on  the  recom- 
mendation of  the  judges,  to  be  called  up  by  writ  out  of  chancery,  and  then  sworn, 
agreeable  to  the  practice  in  England,  annulled  what  had  been  done. 

Commissions  of  the  peace  were  issued  by  the  governor  and  council,  agreeably 
to  the  practice  in  England,  whereby  justices  were  appointed  for  the  different 
counties,  yearly  or  otherwise  as  they  chose  ;  a  part  of  whom  were  designated  as 
of  the  quorum,  so  that  a  court  of  sessions  could  not  be  held  without  the  presence 
of  one  of  them.  These  commissions  appear  to  have  generally  included  in  each 
one,  the  members  of  the  council  or  some  of  them,  the  justices  of  the  supreme 
court  and  the  attorney-general,  so  that  they  thus  became  conservators  of  the 
peace  throughout  the  province.  Judges  of  the  pleas  were  commissioned,  some- 
times three  or  more  together,  and  sometimes  separately.  The  commissions  used 
varied  in  their  terras  ;  but  it  is  believed  that  they  in  express  terras  declared  that 
the  office  was  to  be  held,  "for  and  during  our  will  and  pleasure ;"  or  that  they 
designated  no  particular  tenure,  thus  leaving  the  office  to  be  in  fact  held  during 
the  pleasure  of  the  executive. 

Justices  of.the  supreme  court  appear  at  first  to  have  been  commissioned,  agree- 
ably to  the  original  instructions,  without  any  express  limitations;  but  they  were 
by  these  instructions  removable  for  cause,  to  be  made  known  to  the  king.  In 
some  cases,  the  commission  authorized  the  incumbent  to  execute  his  office,  accord- 
ing to  the  laws,  statutes,  and  customs  of  that  part  of  our  kingdom  of  Great 
Britain  called  England  ;  but  no  settled  form  was  adhered  to.  Chief  Justice  Mor- 
ris was  commissioned  during  good  behavior,  as  early  as  1738.  In  1748,  Samuel 
Nevill  was  commissioned  to  hold  during  pleasure ;  but  the  next  year  this  com- 
mission was  revoked,  and  he  was  commissioned  to  hold  during  good  behavior, 
and  this  appears  to  have  been  afterwards  the  usual  tenure,  until  1776,  when  the 
convention  adopted  the  very  questionable  terra  of  seven  years,  still  adhered  to. 

Sheriffs  were  commissioned  in  this  wise,  or  in  some  similar  form  :  "  We  commit 
unto  you,  our  county  of  E.,  in  the  province  of  New  Jersey,  to  keep  from  the  date 
of  these  presents,  during  our  pleasure,  yielding  unto  us  and  our  successors,  our 
dues  and  other  things  to  us  belonging,  and  we  command  all  our  loving  subjects 
in  our  said  county  that  to  you  in  the  execution  of  the  office  of  high  sheriff  of  our 
said  county  they  be  aiding,  helping  and  assisting."  In  1747  an  act  of  the  legis- 
lature, confirmed  by  the  crown,  provided  that  the  sheriff  and  undersheriff,  should 
not  continue  in  office  above  three  years,  and  should  be  incapable  of  holding  office 
again,  until  they  had  been  out  of  office  three  years,  and  that  no  sheriff  should  be 
appointed  who  was  not  a  freeholder  and  resident  of  his  county,  and  who  had  not 
been  such  for  the  three  preceding  years.  Coroners  were  also  appointed  by  the 
governor  and  council. 

An  act  was  passed  in  1714,  to  raise  money  for  building  and  repairing  jails 
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and  court-houses,  which  authorized  the  inhabitants  of  each  town  and  precinct,  to 
assemble  on  the  second  Tuesday  of  March  yearly,  and  choose  two  freeholders 
for  the  ensuing  year,  which  said  freeholders,  together  with  all  the  justices  of  the 
peace  of  each  county,  or  any  three  of  them,  one  whereof  being  of  the  quorum, 
should  meet  together,  and  appoint  assessors  and  collectors,  to  assess  the  inhabi- 
tants, and  collect  the  taxes.  In  case  any  town  or  precinct  should  neglect  to  elect 
freeholders,  the  justices  were  authorized  to  appoint  them.  The  board  thus  con- 
stituted continued  to  have  the  care  of  the  county  business,  until  the  act  of  1798 
incorporated  the  freeholders  alone. 

Some  of  the  townships,  as  has  been  stated,  were  established  by  patents  under 
the  great  seal,  which  authorized  the  inhabitants  to  choose  overseers  of  the  high- 
ways, constables,  overseers  of  the  poor,  an  assessor  and  a  collector.  In  1717 
the  inhabitants  of  all  the  townships  were  required  to  elect,  annually,  assessors  and 
collectors  of  the  taxes,  and  in  case  of  neglect,  any  three  justices,  one  being  of  the 
quorum,  were  authorized  to  appoint  them.  Constables,  except  in  the  patent 
townships,  were  appointed  yearly,  by  the  courts  of  general  sessions  of  the  several 
counties,  as  they  deemed  necessary  ;  one  or  more  for  each  township  or  town,  or 
precinct  without  definite  bounds.  This  was  a  common  law  power,  held  to  belong 
to  this  court  in  England  and  in  New  Jersey,  in  all  necessary  cases,  to  prevent  a 
failure  of  justice. 

A  Register  and  Calendar,  printed  at  Philadelphia,  for  1774,  which  contains  a 
list  of  the  British  parliament  and  ministry,  and  of  the  officers  of  each  of  the 
American  colonies,  states  the  officers  of  the  province  of  New  Jersey  to  be  as 
follows  : 

Governor,  his  Excellency,  William  Franklin,  Esq. 

Lieutenant-governor,  his  Excellency,  Thomas  Pownall,  Esq. 

His  majesty's  council,  twelve  gentlemen,  named. 

Secretary,  Maurice  Morgan,  Esq. ;  deputy,  Charles  Petit,  Esq. 

Note. — The  council  in  their  legislative  capacity  is  a  distinct  branch  of  the 
legislature,  in  the  nature  of  the  House  of  Lords  in  Great  Britain. 

Representatives  in  general  assembly,  thirty  gentlemen,  who  are  named. 

Treasurer  for  East  Jersey,  Stephen  Skinner,  Esq. 

Treasurer  for  West  Jersey,  Samuel  Smith,  Esq. 

Surveyor-general  for  East  Jersey,  the  E.  of  Sterling. 

Surveyor-general  for  West  Jersey,  Daniel  Smith,  Esq. 

Agent  in  Great  Britain,  Benjamin  Franklin,  Esq. 

Attorney-general,  Cortland  Skinner,  Esq. 

Court  of  Chancery,  chancellor,  his  Excellency,  the  governor. 

Masters,  James  Hude,  James  Bowman,  Joseph  Reed,  Esqrs. 

Registers,  Josiah  F.  Davenport  and  John  Smyth,  Esqrs. 

Clerks,  Josiah  F.  Davenport,  Jonathan  Deare,  Joseph  Warrell,  John  Antill, 
Daniel  Ellis,  Robert  Ogden,  Esqrs. 

Examiners,  J.  Smyth,  D.  Ellis,  Robert  Stockton,  Esqrs. 

♦Supreme  Court  judges,  Hon.  Frederick  Smyth,  chief  justice  ;  Hon.  Charles 
Read  and  Hon.  David  Ogden,  Esqrs. 

Clerk,  Maurice  Morgan,  Esq. ;  deputy,  Charles  Petit,  Esq. 

Note. — This  is  a  court  of  king's  bench,  common  pleas  and  exchequer.  The 
four  annual  terms  begin  on  the  2d  Tuesdays  in  May  and  November,  at  Burling- 
ton, and  the  1st  Tuesdays  in  April  and  September,  at  Perth  Amboy. 

The  new  constitution  hastily  adopted,  July  2, 1776,  by  the  provincial  congress, 
upon  the  recommendation  of  the  general  congress,  merely  adapted  the  new  gov- 
ernment to  the  changed  circumstances.  It  provided  for  the  election  of  council- 
lors as  well  as  members  of  the  assembly  yearly ;  and  gave  to  the  council  and 
assembly,  in  joint  meeting,  the  appointment  of  the  judges  and  other  officers,  ex- 

*  The  terms  in  Chancery  begin  at  Burlington,  the  Saturday  after  the  2d  Tuesday  in 
May  and  November ;  at  Perth  Amboy,  the  Saturday  after  the  1st  Tuesday  in  April  and 
September. 
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cept  sheriffs  and  coroners,  who  were  elected  by  the  people.  The  governor  was 
continued  as  chancellor  and  ordinary,  and  presided  over  the  council,  but  had  only 
a  casting  vote.  It  was  evidently  framed  under  the  impression,  that  the  legisla- 
tive power,  like  the  Parliament  of  England,  would  be  supreme,  and  might  alter 
it  at  pleasure  ;  and  hence  the  members  were  required  to  take  an  oath  or  affirma- 
tion, that  they  would  consent  to  no  law  annulling  or  repealing  that  part  of  it 
which  established  annual  elections,  nor  that  part  of  it  respecting  the  trial  by 
jury,  nor  that  part  establishing  an  equality  of  rights  and  privileges  to  all  Pro- 
testants. 
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Admissions  of  parties  and  counsel,  49 

Affidavits.  58  to  62 

Arguments,  35  to  47 

Assessment  of  damages,  50  to  52 

Attorneys,  and  counsellors,  1  to  12 

Bills  of  exceptions,  77,  78 

Bonds  with  special  conditions,  70 

for  costs  and  in  replevin.  71  to  75 

Calling  on  trials,  and  arguments,  42  to  44 

Certiorari,  53  to  57 

Clerk's  hook.  15  to  17 

Common  business,  88  to  91 
Costs,                                                  71,  79,  80 

Dilatory  pleas,  19 

Bower,  waste  and  partition,  63  to  68 

Ejectment,  69 


Fees  to  officers,  86,  87 

Minutes  and  files,  18 

Moving  for  nonpros,  &c,  20,  21 

New  trial,  arguments,  &c,  30  to  44 

Nonsuits,  76 

Notices  of  trial,  23,  24 

Seal  of  the  court,  13 

Sheriffs,  &c,  85 

Special  motions,  22 

Striking  juries,  25  to  29 

Trial    calling  on,  21 

Witnesses,  examination,  48 

commissions,  81  to  84 

Writs  and  process,  14 

Writ  of  inquiry,  50  to  52 


Of  attorneys  and  counsellors. 

1.  No  person,  within  the  age  of  twenty-one  years,  shall  be  recommended  to 
the  governor,  for  license  to  practise  as  an  attorney  at  law  in  this  state. 

2.  No  person  shall  be  recommended,  unless  he  shall  first  submit  himself  to  an 
examination  before  one  or  more  of  the  justices  of  this  court,  and  thereupon  give 
satisfactory  evidence  of  his  learning  in  the  law,  and  his  knowledge  of  the  practice 
thereof,  as  established  in  this  state. 

3.  No  person  shall  be  admitted  to  examination,  unless  he  shall  have  served  a 
regular  clerkship  with  some  practising  attorney  of  this  court,  for  the  term  of 
three  years  at  least,  if  he  shall  have  been,  previous  to  the  commencement  of  such 
service,  admitted  to  the  degree  of  bachelor  of  arts  in  any  college  or  university 
in  the  United  States,  and  four  years  at  least,  if  he  shall  not  have  been  so  admitted, 
and  shall  be  of  good  moral  character;  nor  shall  any  person  be  admitted  to  such 
examination,  unless  he  shall  have  produced  to  this  court  a  certificate  from  the 
person  or  persons  with  whom  his  clerkship  has  been  served,  or  other  satisfactory 
evidence,  that  he  has  not,  at  any  time  during  such  clerkship,  been  engaged  in, 
or  pursued,  any  business,  occupation,  or  employment,  incompatible  with  the  full, 
fair,  and  bona  fide  service  of  his  clerkship.  Any  portion  of  time  not  exceeding 
one  year,  spent  in  regular  attendance  upon  the  law  lectures  in  any  college  or 
university,  or  in  any  law  school  of  established  reputation  in  the  United  States, 
shall  be  allowed  in  lieu  of  an  equal  period  of  clerkship  in  the  office  of  a  practis- 
ing attorney  of  this  court. 

4.  No  person  shall  be  recommended  for  license  to  practise  as  a  counsellor  at 
law  in  this  state,  unless  he  shall  first  submit  himself  to  examination  as  aforesaid, 
and  give  satisfactory  evidence  of  his  knowledge  of  the  principles  and  doctrines  of 
the  law,  and  of  his  abilities  as  a  pleader;  nor  shall  any  be  admitted  to  such  ex- 
amination, until  he  shall  have  practised  in  this  court  as  an  attorney,  for  the 
space  of  three  years  at  least. 
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5.  In  the  term  of  November,  annually,  three  of  the  counsellors  of  this  court 
shall  be  appointed  examiners  for  the  year  ensuing,  to  examine  all  persons  who 
shall  be  admitted  to  examination  as  aforesaid.  One  day's  notice  of  the  time  and 
place  appointed  by  the  court  for  such  examination,  shall  be  given  to  the  exam- 
iners; and  on  all  examinations,  if  for  recommendation  to  practise  as  attorney, 
the  attorneys  only  of  this  court  shall  be  admitted  to  be  present;  and  if  to 
practise  as  counsellor,  the  counsellors  of  this  court  only  shall  be  admitted  to  be 
present. 

6.  No  attorney  from  another  state  shall  be  recommended  for  license  to  practise 
in  this  state,  unless  he  shall  first  submit  himself  to  examination  as  aforesaid;  nor 
shall  he  be  admitted  to  such  examination,  unless  the  time  which  he  shall  have 
served  as  a  clerk,  either  in  said  state  or  in  this  state,  or  in  both,  and  the  time  he 
shall  have  practised  as  an  attorney  in  such  state,  shall,  in  the  whole,  amount  to 
four  years  at  least,  and  shall  produce  satisfactory  proof  of  his  moral  and  pro- 
fessional standing  in  the  state  from  whence  he  comes:  Provided,  that  no  such 
person  shall  be  at  all  admitted,  unless  an  attorney  from  this  state  would  be 
admitted  in  such  state  on  the  same  or  equally  liberal  terms. 

7.  No  person  shall  be  admitted  as  an  attorney  or  counsellor  in  this  court, 
unless  he  shall  first  take  the  oath  to  support  the  constitution  of  the  United 
States,  and  the  oath  of  allegiance  to  this  state,  as  well  as  the  oath  of  office  pre- 
scribed by  law. 

8.  Any  counsellor  at  law  from  any  other  of  the  United  States,  of  good  stand- 
ing there,  may,  at  the  discretion  of  this  court,  be  admitted,  pro  hac  vice,  to 
speak  in  any  cause  in  this  court  in  which  he  may  be  employed. 

9.  No  attorney  who  shall  not  have  practised  within  the  space  of  one  year  in 
this  state,  shall  be  allowed  to  plead  his  privilege  as  an  attorney  in  this  court. 

10.  No  attorney  or  other  person  not  residing  in  this  state,  or  person  not 
regularly  licensed  and  enrolled,  shall  practise  in  the  name  of  any  attorney  of  this 
court,  nor  shall  any  attorney  thereof  permit  another  so  to  practise,  on  pain  of 
being  struck  off  the  roll. 

11.  No  attorney  of  this  court,  not  actually  residing  in  this  state,  shall  appear 
or  act  as  attorney  on  record,  in  any  case  in  any  of  the  courts  of  this  state. 

12.  The  clerk  of  this  court,  or  any  person  acting  for  him  or  in  his  behalf, 
shall  not  practise  as  an  attorney  or  counsellor  in  this  court. 

Of  the  seal  of  the  court. 

13.  The  seal  heretofore  used,  (the  impression  whereof  is  in  the  margin,  being 

a  portcullis  encircled  with  the  words  "Seal  of  the  Supreme  Court,") 
shall  continue  to  be  used  as  the  seal  of  this  court;  the  same  shall 
be  in  the  custody  of  the  clerk  of  this  court,  and  be  kept  in  his 
office,  there  to  be  used  as  occasion  shall  require. 

Of  ivrits  and  process. 

14.  All  writs  and  process  issuing  out  of  this  court,  (writs  of  subpoena  and 
writs  of  venire  facias  returnable  at  the  circuit  courts  only  excepted,  shall  be 
written  or  printed,  or  partly  written  and  partly  printed,  on  parchment,)  and 
shall  be  at  least  six  inches  long  and  three  inches  broad  when  folded ;  and  there 
shall  be  endorsed  on  such  writs  and  process,  on  the  right  hand  margin  thereof, 
under  the  style  of  the  court,  the  name  of  the  county  into  which  such  writ  is 
directed,  and  under  the  title  of  the  action,  the  name  of  the  attorney  who  shall 
sue  out  the  same,  or  of  the  party,  if  he  shall  sue  out  the  same  himself. 

[That  part  of  this  rule  requiring  writs  to  be  on  parchment  has  been  annulled.] 

Of  the  clerk 's  book. 

15.  The  clerk  of  this  court  shall  keep  a  book,  distinct  from  the  general  minutes 
of  the  court,  to  be  called  the  clerk's  book,  in  which  shall  be  entered  all  appearances 
of  attorneys,  and  of  parties  when  they  shall  appear  in  person,  and  all  rules  to 
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change  attorneys;  the  names  of  all  special  bail,  with  their  additions,  and  all  ex- 
ceptions to  special  bail ;  all  rules  on  sheriffs  and  other  officers  to  return  writs  and 
other  process,  and  to  file  copies  of  bail  bonds  (when  such  rules  shall  be  granted)  ; 
all  rules  to  bring  in  the  bodies  of  defendants  and  all  committiturs  thereupon  ;  and 
all  consent  rules  in  cases  of  ejectment,  after  being  signed  and  exchanged ;  and 
all  sheriffs  and  other  officers,  and  all  parties,  suitors,  and  other  persons  concerned, 
shall  take  notice  of  the  rules  and  entries  so  to  be  made  as  aforesaid,  at  their 
peril,  without  further  service. 

16.  And  that  the  same  may  be  done  with  the  least  trouble,  and  at  the  same 
time  be  most  obvious  to  persons  making  search,  the  said  entries  shall  be  made  in 
short,  in  the  following  or  some  similar  manner,  and  in  that  form  be  as  effectual 
as  if  drawn  out  in  full  length,  viz. : 


John  Den, 

v. 
Richard  Fen. 

John  Den, 

v. 
Richard  Fen. 


In  debt  (or  as  the  case  may  be) 
Ap.  entd.  for  deft,  by  R.  S. 

In  debt. 

Rule  to  admit  W.  G.  as  attorney  for  defendant  in  the  stead  of 
R.  P. 


John  Den,       ")  In  debt. 

u  >-  Sp.  bail,  A.  B.  Trenton, 

Richard  Fen.  )  C.  D.  Lawrence. 


In  debt. 


John  Den, 

-pj.  ,    v\  -p,       f  Exceptions  to  bail  (or  to  A.  B.  one  of  bail),  filed  by  R.  S. 


John  Den, 

v. 
Richard  Fen. 


In  debt. 

Rule  to  return  writ  on 


at  10  o'clock,  A.  M. 


In  debt. 


John  Den, 

TV  h  V\  F       [  "^u^e  t0  re^urn  C0Py  °f  ka'l  bond  on 


at  10  o'clock,  A.  M. 


John  Den, 

v. 
Richard  Fen. 

John  Den, 

v. 
Richard  Fen. 

John  Den, 

v. 
Richard  Fen. 


In  eject. 

Consent  rules  admitting  A.  B.  to  be  defendant  instead  of  casual 
ejector. 


In  debt. 

Rule  to  bring  in  body  on 

In  debt. 

Rule  for  committitur. 


at  10  o'clock,  A.  M. 


17.  The  rules  and  entries,  so  as  aforesaid  to  be  made  in  short  in  the  clerk's 
book,  shall  in  no  wise  be  entered  in  the  general  minutes  ;  but  if  at  any  time  a 
copy  thereof  may  be  necessary  to  be  served,  or  for  any  other  purpose,  it  shall  be 
lawful  for  the  clerk  to  make  it  out  at  full  length  in  the  usual  form,  and  the  entry 
in  clerk's  book  shall  be  his  sufficient  warrant  therefor. 

Of  the  minutes  and  files. 

18.  Xo  rule  shall  be  granted,  or  entered  in  the  minutes  of  this  court,  for  any 
appearance,  bail,  declaration,  plea,  or  other  pleading,  or  for  any  other  matter  or 
thing  to  be  entered,  filed  or  done  by  either  of  the  parties  in  any  suit  depending, 
the  time  of  the  entering,  filing  or  doing  whereof  is  particularly  specified  and 
directed  by  any  act  of  the  legislature  for  regulating  the  practice  ;  nor  shall  any 
state  of  the  case,  or  any  affidavit  touching  the  merits  of  any  controversy,  or  any 
notice  containing  the  substance  thereof,  or  any  other  paper  whatsoever,  be  filed 
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in  this  court  by  any  party  in  any  suit  therein  depending,  without  leave  first 
granted  therefor  by  the  court,  except  only  writs  and  process  with  their  returns, 
pleadings  and  other  papers  necessarily  accompanying  the  same,  and  such  other 
papers,  matters  and  things  as  are  specially  directed  to  be  filed,  either  by  act  of 
the  legislature  or  by  rule  of  this  court. 

Of  dilatory  pleas. 

19.  Xo  dilatory  plea,  or  plea  of  another  judgment,  shall  be  received  in  this 
court,  unless  the  party  offering  such  plea,  do  offer  therewith  to  be  filed,  an  affi- 
davit proving  the  truth  thereof;  or  do  show  some  probable  cause  to  the  court 
to  induce  them  to  believe  that  the  matter  therein  set  forth  is  true. 

Of  moving  for  nonpros,  &c. 

20.  If  any  party  would  take  advantage  of  the  failure  of  the  adverse  party  in 
not  filing  his  declaration,  plea,  or  other  pleading,  within  the  time  prescribed  by 
law,  he  shall  take  such  advantage  at  the  term  next  after  such  failure,  by  moving 
the  court  for  the  judgment  to  which  he  is  thereupon  by  law  entitled  ;  and  if  he 
fail  so  to  do,  it  shall  be  considered  as  a  waiver  of  his  right,  and  he  shall  not 
afterwards  have  such  judgment,  unless  upon  thirty  days'  notice  to  the  adverse 
party,  that  unless  such  pleading  be  filed  by  a  certain  day,  such  judgment  will  be 
moved  for  or  entered. 

21.  If  any  party  would  take  advantage  of  the  failure  of  the  adverse  party  in 
going  to  trial  within  the  time  prescribed  bylaw,  he  shall  take  such  advantage  at 
the  term  next  after  such  failure,  by  moving  the  court  for  the  judgment  to  which 
he  is  thereupon  by  law  entitled  ;  and  if  he  fail  so  to  do,  it  shall  be  considered  as 
a  waiver  of  his  right,  and  he  shall  not  afterwards  have  such  judgment,  unless  he 
shall  have  given  forty  days'  notice  to  the  adverse  party  to  go  to  trial. 

Of  notices  of  trial  and  special  motions. 

22.  There  shall  be  two  days'  notice  of  all  special  motions  in  matters  of  prac- 
tice ;  but  no  application  for  any  judgment  or  other  proceeding  specifically 
directed  by  any  act  of  the  legislature  for  regulating  the  practice,  shall  for  this 
purpose  be  considered  as  a  special  motion  :  Provided,  that  if  from  the  exigency 
of  the  case,  or  from  want  of  time  during  the  sitting  of  the  court,  the  motion  do 
not  admit  of  two  days'  notice,  the  court  may,  at  its  discretion,  dispense  with 
such  notice,  and  make  such  order  as  the  ends  of  justice  may  require. 

23.  When  any  cause  shall  have  slept  four  terms  after  issue  joined,  notice  of 
trial  shall  be  given  forty  days,  exclusive  of  Sundays ;  after  which,  if  the  cause 
shall  not  then  be  tried,  the  usual  notice  shall  be  sufficient,  unless  the  same  shall 
again  sleep  four  terms. 

24.  Notice  of  trial  shall  be  given  for  the  same  day  to  which  the  venire  is 
returnable,  and  the  trial  be  brought  on  at  the  hour  for  which  it  is  noticed,  or  as 
soon  after  as  the  court  shall  be  at  leisure  to  hear  the  same  ;  otherwise  the  jury 
returned  for  such  cause  shall  be  discharged,  and  the  trial  go  off  for  the  term, 
unless  the  court,  by  consent  of  parties  and  upon  equitable  terms,  shall  give 
further  day  thereupon ;  and  this  shall  be  the  rule  of  procedure  as  well  at  the 
circuits  as  at  the  bar. 

Of  striking  juries. 

25.  If  either  party  shall  enter  a  rule  for  a  struck  jury,  it  shall  remain  in  force 
till  the  cause  shall  be  tried,  and  no  common  jury  shall  be  summoned  therein, 
unless  the  said  rule  shall  be  first  vacated  by  the  court. 

26.  In  all  motions  for  a  struck  jury,  the  plaintiff  shall  have  the  preference, 
nor  shall  the  defendant  at  all  enter  such  rule,  without  two  days'  notice  to  the 
plaintiff,  unless  he  shall  have  a  rule  by  proviso,  and  then  he  shall  have  the  pre- 
ference ;  and  in  that  case  the  plaintiff  shall  not  enter  such  rule  without  two 
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days'  notice  to  the  defendant ;  the  party  entering  the  rule  only  shall  be  entitled 
to  give  notice  of  striking  a  jury  thereupon,  and  in  no  case  the  adverse  party; 
nor  shall  there  in  any  case,  be  two  such  rules  existing  in  the  same  cause  at  the 
same  time. 

27.  In  all  cases  where  the  defendant  has  a  rule  for  a  struck  jury,  or  if  the 
defendant  have  a  rule  for  trial  by  proviso,  then  in  all  cases  where  the  plaintiff 
has  a  rule  for  a  struck  jury,  iu  order  to  give  reasonable  time  to  strike  the  same 
according  to  law,  there  shall  be  thirty  days'  notice  of  trial ;  but  the  party  having 
such  rule  may,  notwithstanding,  at  any  time,  even  before  notice  of  trial  as  afore- 
said, procure  such  jury  to  be  struck  at  his  peril,  giving  to  the  adverse  party  the 
lawful  notice  thereupon. 

28.  In  all  cases  where  the  defendant  shall  have  a  rule  for  a  struck  jury  and 
shall  neglect  or  refuse  to  cause  such  jury  to  be  struck,  and  the  panel  thereof  duly 
certified  by  the  justice  striking  the  same  to  be  delivered  to  the  plaintiff  or  his 
attorney,  seventeen  days  at  least  before  the  day  appointed  for  trial,  then  it  shall 
be  lawful  for  the  said  plaintiff  to  issue  his  venire  for  a  common  jury,  the  fore- 
going rule  notwithstanding;  and  if  the  defendant  shall  have  a  rule  for  trial  by 
proviso,  and  the  plaintiff  a  rule  for  a  struck  jury,  then  if  the  plaintiff  shall  neglect 
or  refuse  to  cause  such  jury  to  be  struck  and  the  panel  thereof  to  be  delivered  to 
the  defendant  as  aforesaid,  then  it  shall  be  lawful  for  the  said  defendant  to  issue 
his  venire  for  a  common  jury  as  aforesaid. 

29.  To  prevent  all  improper  practices  and  delays,  if  the  cause,  wherein  any 
jury  shall  be  struck  as  aforesaid,  shall  not  be  brought  to  trial  at  the  next  circuit 
court  to  be  holden  in  the  county  in  which  the  venue  is  laid,  or  at  the  next 
supreme  court  (if  there  be  a  rule  for  trial  at  bar)  after  the  said  striking,  then  the 
jury  so  struck  shall  not  be  summoned  or  returned,  but  a  new  jury  shall  be  struck 
thereupon. 

Of  new  trials,  arguments,  &c. 

30.  All  motions  for  new  trial,  in  causes  tried  at  bar,  shall  be  made  within  the 
term  in  which  the  trial  is  had,  and  all  motions  for  new  trial  in  causes  tried  at 
the  circuits,  and  all  motions  for  setting  aside  inquisitions,  awards  and  reports  of 
referees,  shall  be  made  within  the  term  to  which  the  postea,  or  the  award  or 
report  of  referees  shall  be  returned,  and  not  afterwards,  provided  the  same  be 
returned  within  the  first  two  days  of  the  term. 

31.  On  all  rules  to  show  cause,  on  motions  for  new  trial  and  in  arrest  of  judg- 
ment, and  on  motions  to  set  aside  inquisitions,  awards  and  reports  of  referees, 
the  party  entering  such  rule  shall  write  down  the  causes  upon  which  he  rests 
such  motion,  aud  shall  cause  the  same  to  be  filed  and  a  copy  thereof  to  be  served 
ou  the  opposite  party  in  thirty  days  after  the  entry  of  the  said  rule. 

32.  On  all  rules  to  show  cause  on  motious  for  new  trial  and  iu  arrest  of  judg- 
ment, and  on  motions  to  set  aside  inquisitious,  awards  and  reports  of  referees, 
the  argument  thereof  shall  be  brought  on  at  the  next  term  after  the  entry  of 
such  rule,  or  the  same  shall  be  discharged,  unless  for  special  cause  shown. 

33.  The  party  obtaining  a  rule  to  show  cause  why  a  new  trial  should  not  be 
granted,  shall,  within  thirty  days  after  obtaining  such  rule,  prepare  and  deliver 
to  the  adverse  party  a  state  of  the  case  on  which  such  motion  is  intended  to  be 
argued.  And  if  the  party  to  whom  the  same  has  been  delivered  shall  retain  the 
same  without  making  written  objections  thereto  for  the  space  of  twenty  days,  he 
shall  be  considered  as  consenting  to  the  case  as  stated.  But  if  the  party  served 
with  such  state  of  the  case  shall,  within  twenty  days  after  receiving  the  same, 
serve  a  written  notice  on  the  opposite  party  of  his  disagreement  thereto,  specify- 
ing the  particular  matters  to,  or  on  account  of  which,  he  dissents,  then  the  party 
obtaining  such  rule  shall  forthwith  make  application  to  the  judge  before  whom 
the  trial  was  had,  to  settle  the  state  of  the  case  ;  and  the  judge  shall,  upon  such 
notice  as  he  shall  direct  to  be  given  to  the  adverse  party,  and  at  such  time  and 
place  as  he  shall  appoint,  proceed  to  settle  and  determine  the  state  of  the  case, 
on  which  the  cause  shall  be  argued. 
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34.  When  the  grounds  upon  which  any  rule  to  show  cause  why  a  verdict,  in- 
quisition, award,  or  report  of  referees  should  not  be  set  aside,  has  been  granted, 
do  not  appear  upon  the  proceedings,  but  are  to  be  brought  before  the  court  by 
affidavits,  the  same  shall  be  taken  within  the  time,  and  in  the  manner  pointed 
out  in  the  rule  concerning  affidavits. 

35.  On  motions  for  rules  to  show  cause,  but  one  counsel  shall  be  heard  in 
opposition  to  the  rule,  and  the  same  counsel  that  made  the  motion  shall  reply,  if 
any  reply  shall  be  made. 

36.  In  all  cases  required  by  rule  to  be  placed  on  the  paper,  there  shall  be  ten 
days'  notice  of  argument  at  least,  duly  served  ;  all  such  notices  shall  be  for  the 
first  day  of  the  term  for  which  such  arguments  are  noticed  ;  and  copies  thereof, 
with  the  date  of  the  issue  or  motion  to  be  argued  thereon  endorsed,  shall  be  filed 
with  the  clerk  of  this  court  two  days  at  least  before  the  same  terra  ;  and  the 
clerk,  in  setting  down  the  causes  in  the  paper,  shall  give  priority  to  the  same 
according  to  the  said  dates,  and  when  there  shall  be  more  than  one  of  the  same 
date,  then  according  to  the  time  of  filing  the  notice. 

37.  The  clerk  of  this  court  shall  set  down  the  causes  noticed  for  trial  and 
argument  at  every  term,  in  a  paper,  which  shall  contain  the  style  and  nature  of 
the  action,  the  names  of  the  attorneys  for  the  parties,  for  what  and  when 
noticed,  and  the  date  ©f  the  issue  or  motion  ;  and  he  shall  furnish  the  court  with 
one  copy  of  the  said  paper,  and  keep  another  upon  his  own  table  for  the  use  of 
the  bar. 

38.  The  party  moving  for  argument  on  any  issue  in  law,  demurrer  to  evi- 
dence, special  verdict,  or  special  case,  shall  deliver  to  each  of  the  justices  of  this 
court  a  copy  of  such  issue,  demurrer,  verdict,  or  case,  or  an  abstract,  containing 
the  substance  thereof;  and  on  all  rules  to  show  cause  on  motions  for  new  trial, 
in  arrest  of  judgment,  and  to  set  aside  awards  and  reports  of  referees,  he  shall, 
together  with  an  abstract  of  the  pleadings  (if  any  be),  deliver  also  a  copy  of  the 
causes  filed  ;  and  that  in  default  thereof  the  argument  shall  not  be  heard. 

39.  Whenever  counsel  intend  to  submit  to  the  court,  without  argument  at 
the  bar,  any  case  on  certiorari,  they  shall  deliver  to  each  of  the  judges  a  brief 
or  note  in  writing,  of  the  points  relied  on,  together  with  an  abstract  of  so  much, 
or  such  parts  of  the  record,  or  papers  sent  up  with  the  writ,  as  they  refer  to  in 
their  briefs  or  points  stated  ;  and  the  certiorari  itself  shall  remain  on  the  files  of 
the  court. 

40.  Whenever  counsel  intend  to  submit  to  the  court  any  cause  upon  the  paper, 
or  any  other  matter  pending  in  court,  without  argument  at  bar,  they  shall,  in  like 
manner,  deliver  to  each  of  the  judges  a  note  or  specification  in  writing  of  the  points 
relied  on,  or  a  copy  of  their  respective  briefs,  together  with  copies  or  abstracts  from 
the  records  or  other  documents,  referred  to. 

41.  All  cases  to  be  argued  on  the  following  matters,  shall  be  set  down  by  the 
clerk  on  the  paper,  that  is  to  say,  demurrers  to  evidence;  demurrers  to  plead- 
ings ;  motions  to  set  aside  verdicts,  nonsuits,  reports  of  referees  and  auditors, 
awards  and  inquisitions  ;  issues  of  law  on  writs  of  error ;  special  verdicts  ;  cases 
reserved  at  trial ;  cases  agreed  between  the  parties  without  trial ;  and  that  other 
matters  not  by  this  rule  directed  to  be  placed  on  the  paper,  shall  come  on  to  be 
heard  at  the  times  allotted  to  the  hearing  of  common  business  :  And  it  is  fur- 
ther ordered,  that  the  court  may  at  any  time  direct  in  any  particular  case  any 
matter,  not  above  enumerated,  to  be  set  down  in  the  paper,  when  in  their  opinion 
the  case  may  require  it. 

Of  calling  on  trials  and  arguments,  &c. 

42.  In  the  calling  on  of  all  trials  and  arguments  at  the  bar  of  this  court,  and 
at  the  circuits  in  the  counties,  issues  of  fact  triable  by  jury  shall  be  preferred  to 
arguments  on  matter  of  law;  of  issues  in  fact,  those  to  be  tried  by  jury  from  a 
different  county  from  that  in  which  the  court  sits  shall  be  preferred  ;  but  on  all 
issues  in  fact  as  well  as  on  all  arguments  in  law,  whether  the  cause  be  of  a  civil 
or  criminal  nature,  those  in  which  the  state  is  really  a  party,  and  in  interest, 
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shall  always  have  the  preference  ;  subject  to  the  above  rule,  the  court,  as  well  at 
bar  as  at  the  circuits,  will  call  the  causes  according;  to  their  standing  on  the 
paper ;  and  if  the  party  noticing  shall  not  bring  on  the  trial  or  argument  of  the 
cause  so  called,  it  shall  go  off  for  the  term,  unless  the  court,  by  consent  of  par- 
ties, and  on  reasonable  terms,  shall  give  further  time  thereupon. 

43.  The  course  and  order  of  trial  at  the  circuits  shall  be  according  to  the  term 
to  which  the  writ  or  declaration  in  ejectment  was  returned,  in  real,  personal  or 
mixed  actions ;  and  in  case  of  a  venire  de  novo  in  error,  to  the  term  to  which  the 
writ  in  the  court  below  was  returned  ;  and  on  feigned  issues,  to  the  date  of  the 
said  issue  :  Provided,  that  notice  of  trial,  with  the  dates  of  the  said  return  and 
issue  written  or  endorsed  thereon,  shall  be  given  for  the  first  day  of  the  circuit 
for  which  it  is  noticed,  and  that  the  same  shall  be  filed  with  the  said  clerk  ten 
days  at  least  before  the  said  term  ;  and  that  the  clerk  of  the  circuit  court  shall 
give  priority  to  the  same,  according  to  the  said  dates,  and  when  there  shall  be 
more  than  one  of  the  same  date,  then  according  to  the  time  of  filing  the  notice  ; 
and  if  the  notice  should  not  be  filed  with  the  said  clerk  at  least  ten  days  before 
the  term,  or  the  dates  of  the  said  return  or  issue  should  not  be  written  or  endorsed 
on  said  notice,  or  the  same  should  not  be  for  the  first  day  of  the  term,  then  he 
shall  give  priority  according  to  the  time  of  the  filing  the  notice. 

44.  The  clerk  of  the  circuit  court  shall  set  down  the  causes  noticed  for  trial, 
at  every  term,  in  a  paper  which  shall  contain  the  names  of  the  parties  and  their 
attorneys,  the  nature  and  style  of  the  action,  when  noticed,  and  the  date  of  the 
return  or  issue,  and  shall  furnish  the  court  with  one  copy  of  the  paper,  and  keep 
another  upon  his  table  for  the  use  of  the  bar.  Auy  party  may  apply  to  the 
court  to  have  the  said  list  corrected,  during  the  first  day  of  the  term,  but  not 
after. 

Of  the  order  of  argument,  and  examination  of  witnesses. 

45.  On  all  trials  and  arguments  at  the  bar  of  this  court,  and  at  the  circuits  in 
the  counties,  no  more  than  two  counsellors  on  each  side  shall  be  permitted  to 
speak  in  succession,  the  attorney  on  record,  speaking  as  a  counsellor,  to  be 
accounted  as  one,  unless  the  court,  for  special  cause,  shall  otherwise  direct. 

46.  In  arguments  on  questions  of  law  and  in  summing  up  of  evidence  in 
matters  of  fact,  the  counsel  for  the  plaintiff,  or  party  holding  the  affirmative, 
shall  be  first  heard;  the  counsel  for  the  defendant,  or  party  holding  the  nega- 
tive, shall  be  next  heard;  and  then  the  counsel  for  the  plaintiff,  or  party  holding 
the  affirmative,  shall  close. 

47.  When  there  shall  be  more  counsellors  than  one  on  the  affirmative  side, 
one  only  shall  be  heard  in  the  opening,  and  the  other  in  reply,  but  both  shall 
not  be  heard  either  in  the  opening  or  reply. 

48.  On  the  trial  of  causes,  one  counsel  only  shall  examine  or  cross-examine  a 
witness. 

Of  admissions,  &c. 

49.  No  admissions,  consents,  or  agreements  made  out  of  court  by  the  parties, 
or  their  attorneys  or  counsellors,  with  respect  to  the  conducting  of  any  suit, 
shall  be  taken  notice  of  iu  this  court,  or  in  any  way  be  established  or  proved, 
unless  the  same  shall  have  been  reduced  to  writing,  and  subscribed  by  the 
persons  making  the  same. 

Of  assessment  of  damages  and  writ  of  inquiry. 

50.  On  motion  for  assessment  of  damages,  in  all  cases  where  the  court  are 
authorized  by  law  to  assess  the  same,  the  party  shall  make  out  a  particular  state- 
ment of  his  account  or  demand,  containing  all  the  items  thereof  with  their  dates, 
to  which  he  shall  annex,  or  endorse  thereon,  a  calculation  in  figures,  showing 
the  amount  of  interest,  the  payments  or  credits,  if  any,  and  the  sum  total  due 
thereon;  and  the  same,  after  an  assessment  shall  be  made  thereon  and  signed 
by  the  justice  or  officer  making  the  same,  shall  be  filed  with  the  clerk,  there  to 
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remain;  and  all  amercements  of  sheriffs  and  others  having  the  returns  of  execu- 
tions, and  all  assessments  on  judgments  on  sheriffs'  bonds,  shall  be  made  in  con- 
formity to  the  same  rule. 

51.  In  all  cases  of  assessments  of  damages  to  be  made  by  this  court,  or  any 
justice  thereof,  or  by  the  clerk,  when  the  nature  of  the  account  or  demand  of  the 
plaintiff  or  plaintiffs  is  such,  that  the  book  of  account  of  original  entries  of  the 
plaintiff  or  plaintiffs  is  competent  and  legal  evidence  of  such  account  or  demand, 
the  said  book  shall  be  produced  before  this  court  with  due  proof  thereof,  or 
there  shall  be  produced  a  copy  of  the  entry  or  entries  in  such  book,  with  an 
affidavit  of  the  plaintiff,  or  some  other  person,  that  the  book  from  which  the  said 
copy  was  taken  is  the  book  of  account  of  original  entries  of  the  plaintiff  or  plain- 
tiffs, and  that  the  copy  produced  has  been  truly  taken  therefrom;  and  the  said 
copy  and  affidavit,  with  the  assessment  to  be  made,  shall  be  filed  by  the  clerk. 

52.  If  the  plaintiff  has  regularly  moved  for  and  entered  a  default,  and  had  his 
damages  assessed,  the  defendant  shall  not,  as  a  matter  of  course,  be  entitled  to  a 
rule  for  a  writ  of  inquiry  of  damages,  unless  he  shall  have  given  notice,  at  least 
five  days  before  the  first  day  of  the  term,  of  his  intention  to  move  for  such  writ. 

Of  certiorari. 

53.  No  rules  shall  be  granted  for  any  justice  to  amend  his  return,  unless  the 
same  shall  particularly  set  forth  the  matter  in  which  the  same  is  to  be  amended; 
nor  shall  any  rule  to  complete  a  return  by  affidavit  be  granted,  as  to  any  matter 
which  ought  to  have  been  entered  on  the  docket  of  the  justice,  or  which  is 
alleged  to  have  taken  place  in  the  presence  of  the  justice  acting  as  such,  unless 
a  rule  to  amend  shall  have  been  first  served  upon  the  justice;  nor  even  then, 
unless  the  said  rule  for  taking  affidavits  shall  particularly  set  forth  the  matter  to 
be  supplied  by  such  affidavit. 

54.  Every  justice  of  the  peace  to  whom  any  writ  of  certiorari  issuing  out  of 
this  court  shall  be  directed,  shall  return  the  same,  with  the  transcript  of  his 
docket,  the  summons,  the  warrant,  or  other  original  process,  the  copy  of  the 
account  or  state  of  demand  filed  by  the  plaintiff,  the  plea  and  the  copy  of  account 
or  state  of  demand,  filed  by  the  defendant  by  way  of  set-off  (if  any  such  plea, 
account  or  state  of  demand  be  filed),  the  venire  and  panel  with  the  return  thereof, 
and  all  other  papers  filed  by  him  in  the  cause ;  and  the  said  papers  to  be  sent 
up,  shall  be  by  him  attached  to  the  said  writ,  by  a  piece  of  tape  or  other  liga- 
ture, closed  with  his  seal,  and  neatly  folded  into  the  said  writ ;  and  the  return 
thereof  shall  be  endorsed  on  the  said  writ  of  certiorari,  and  sealed  with  the  seal 
of  the  said  justice. 

55.  The  plaintiff  in  certiorari  shall  write  down  the  causes  upon  which  he  will 
rely  for  the  reversal  of  the  judgment,  and  file  the  same  with  the  clerk  of  this 
court  within  thirty  days  after  the  return  shall  be  made  and  completed,  whereof 
the  adverse  party  shall  take  notice  at  his  peril;  and  the  plaintiff  shall  be  at 
liberty  to  bring  on  the  argument  at  the  next  term,  without  further  notice ;  and 
if  he  neglects  so  to  do,  without  good  cause  shown,  the  certiorari  shall  be  dis- 
missed with  costs  according  to  law. 

56.  But  if  the  said  plaintiff  shall  procure  such  certiorari  to  be  duly  returned 
and  filed  within  the  first  two  days  of  the  term  to  which  the  same  is  returnable, 
and  shall  also  within  the  same  time  file  his  causes  for  reversal,  and  if  the  de- 
fendant shall  not  appear  either  by  himself  or  his  attorney,  within  one  day  there- 
after, then  it  shall  be  lawful  for  the  said  plaintiff  to  bring  on  the  argument,  on 
the  return  and  causes  filed,  in  that  same  term. 

57.  No  rule  or  writ  for  restitution,  on  reversal  of  judgment  on  certiorari,  shall 
be  made  or  issued,  unless  ten  days'  previous  notice  thereof  shall  be  given  to  the 
party  against  whom  it  is  to  be  made  or  issued ;  and  the  plaintiff  in  certiorari 
may,  if  he  think  proper,  previously  to  the  decision  of  the  court  on  the  certiorari, 
give  notice  that,  in  case  of  reversal,  he  will  forthwith  apply  for  a  rule  for  resti- 
tution. 
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Of  affidavits. 

58.  All  affidavits  to  be  taken  in  pursuance  of  any  rule  of  this  court,  or  to  be 
made  use  of  on  any  argument  or  hearing  therein  (affidavits  for  trial  at  bar,  put- 
ting off  causes,  and  matters  of  course  only  excepted),  shall  be  taken  on  four 
days'  notice  at  least,  of  the  time  and  place  of  taking  the  same,  and  not  other- 
wise. 

59.  When  the  witness  shall  be  produced  before  the  justice  or  commissioner 
who  shall  take  such  affidavit,  he  shall  be  sworn  to  testify  the  whole  truth  touch- 
ing such  matters  as  shall  be  put  to  him ;  and  the  party  producing  such  witness 
shall  then  examine  him  without  interruption;  after  which  the  other  party  shall 
cross-examine  if  lie  shall  think  fit;  and  the  matter  thereupon  declared  by  the 
said  witness,  shall  be  written  down  by  the  said  justice  or  commissioner,  or  by 
the  deponent  himself,  and  shall  be  signed  by  such  deponent;  but  no  party,  or 
attorney  or  counsellor  for  any  party,  shall  in  any  case  be  permitted  to  write 
down  the  matter  so  to  be  sworn  and  signed. 

60.  If  the  parties,  or  either  of  them,  do  not  attend  at  the  time  noticed,  before 
the  justice  or  commissioner,  but  shall  state  to  him  in  writing  any  question  or 
questions  which  is  wished  to  be  put  to  such  witness,  then  the  said  justice  or 
commissioner  shall  put  the  same  accordingly ;  and  the  matter  which  such  witness 
shall  declare  thereupon,  shall  be  written  and  signed  as  aforesaid ;  and  no  affi- 
davit taken  in  any  other  way  (except  as  aforesaid)  shall  be  read  in  this  court, 
unless  by  consent  of  parties. 

61.  When  leave  is  granted  by  rule  to  either  party  in  a  cause  to  take  affidavits, 
in  cases  where  such  rule  is  necessary,  the  adverse  party  may  likewise  take  affi- 
davits within  the  purview  of  such  leave  or  rule,  without  further  leave  or  rule. 

62.  On  a  notice  for  the  taking  of  affidavits,  given  by  either  party,  both  parties 
may  take  affidavits,  but  the  justice  or  commissioner  shall,  if  required,  first  take 
the  affidavits  of  the  party  giving  the  notice. 

Of  the  practice  in  dower  in  certain  cases. 

63.  The  service  of  a  writ  of  dower  wide  nihil  habet,  writ  of  waste,  or  writ  of 
partition,  in  the  same  manner  and  according  to  the  same  time,  as  the  service  of 
a  writ  of  summons  in  personal  actions  is  by  law  directed  and  authorized  to  be 
made,  shall  be  deemed  good  and  sufficient  service  of  such  writ  of  dower. 

64.  The  endorsement  of  nominal  pledges  of  prosecution  upon  said  writs  is 
unnecessary. 

65.  When  the  defendant  or  defendants,  or  any  of  them,  in  any  writ  of  dower 
unde  nihil  habet,  writ  of  waste,  or  writ  of  partition,  reside  out  of  this  state,  or 
cannot  be  found  within  the  same  in  order  to  be  served  with  such  writ,  the  sheriff 
of  the  county  in  which  the  premises  mentioned  in  the  said  writ  may  lie,  shall,  at 
least  six  days  before  the  day  of  the  return  thereof,  deliver  a  copy  thereof  to  the 
person  in  actual  possession  of  the  said  premises,  or  leave  the  same  at  his  usual  place 
of  abode,  or  if  there  be  no  person  in  actual  possession,  shall  set  up  a  copy  thereof 
at  or  near  the  front  door  of  the  house,  if  there  be  one,  or  at  some  other  public 
place  on  the  said  premises;  and  the  said  sheriff  shall  make  return  to  the  said 
writ,  that  such  defendant  or  defendants,  as  the  case  may  be,  is  not  found  within 
the  said  county,  and  what  he  has  done  in  respect  to  the  delivery  or  setting  up 
of  a  copy  of  the  said  writ;  and  upon  an  affidavit  being  made  to  the  satisfaction 
of  this  court,  showing  the  residence,  as  nearly  as  may  be,  of  such  absent  defendant 
or  defendants,  a  rule  of  this  court  shall  be  made  that  the  said  absent  defendant 
or  defendants  do  appear  to  the  said  writ  on  or  before  the  first  day  of  the  next 
term,  provided  the  same  be  not  less  than  two  months  from  the  time  of  making 
the  said  rule. 

66.  The  demandant  or  plaintiff  shall  cause  a  copy  of  the  said  rule  to  be  served 
on  the  abseut  defendant  or  defendants,  within  twenty  days  from  the  time  of 
making  the  same,  or  to  be  published  for  four  weeks  successively,  once  at  least 
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in  each  week,  the  first  publication  to  be  made  within  twenty  days  from  the  time 
of  making  the  said  rule,  in  some  newspaper  published  in  the  county  where  the 
premises  lie,  or  if  there  be  no  such  newspaper,  then  in  any  newspaper  of  this 
state  circulating  in  the  said  county;  and  also,  if  the  court  shall  require  further 
publication,  in  such  newspaper  of  the  state  of  Pennsylvania  or  New  York,  as  the 
court  shall  direct. 

67.  If  the  absent  defendant  or  defendants  do  not  appear  within  the  time 
limited  by  the  said  rule,  judgment  by  default  shall  be  rendered  against  him,  her, 
or  them,  in  like  manner  and  to  the  same  effect  as  judgment  by  default  for  want 
of  a  plea  in  the  action  of  dower  unde  nihil  habet,  waste  or  partition,  in  ordinary 
cases:  Provided  always,  that  the  demandant  or  plaintiff  shall  have  filed  a  count 
or  declaration. 

68.  If  the  absent  defendant  or  defendants  do  appear,  he,  she,  or  they  shall,  the 
demandant  having  filed  a  count  or  declaration,  plead  thereto,  within  thirty  days 
from  the  expiration  of  the  time  limited  by  the  said  rule,  or  within  such  further 
time  as  the  court  may  think  proper  to  grant,  and  on  failure  thereof,  judgment 
by  default  shall  be  rendered. 

Of  proceedings  in  ejectment. 

69.  In  every  action  of  ejectment,  the  defendant  shall  specify  in  the  consent  rule 
for  what  premises  he  intends  to  defend,  and  shall  consent  in  said  rule  to  confess 
upon  the  trial  that  the  defendant  (if  he  defend  as  tenant,  or  in  case  he  defend  as 
landlord,  that  his  tenant)  was  at  the  time  of  the  service  of  the  declaration,  in  the 
possession  of  such  premises;  and  that  if  upon  the  trial  the  defendant  shall  not 
confess  such  possession,  as  well  as  lease,  entry  and  ouster,  whereby  the  plaintiff 
shall  not  be  able  further  to  prosecute  his  suit  against  the  said  defendant,  then  no 
costs  shall  be  allowed  for  not  further  prosecuting  the  same,  but  the  said  defendant 
shall  pay  costs  to  the  plaintiff  in  that  case  to  be  taxed:  Provided,  that  if  any 
person  served  with  a  declaration  in  ejectment  suffer  judgment  to  pass  against 
the  casual  ejector  by  default,  such  judgment  shall  not,  in  any  action  for  the 
mesne  profits,  be  evidence  against  such  person  of  his  possession  of  the  premises 
in  question. 

Of  suits  on  bonds  with  special  conditions. 

70.  It  is  ordered  that  in  all  actions  on  bonds,  or  for  any  penal  sums  for  non- 
performance of  covenants  or  agreements  contained  in  any  indenture,  deed,  or 
writing,  or  upon  any  bonds,  with  conditions  other  than  for  the  payment  of  money, 
in  which  the  plaintiff  shall  declare  generally,  without  assigning  breaches,  the 
defendant,  when  he  demands  oyer  of  the  bond  or  deed  declared  on,  may  also  in 
writing  require  the  plaintiff,  together  with  a  copy  of  such  bond  or  deed,  to  deliver 
to  the  defendant  a  specification  in  the  nature  of  a  particular  of  the  breach  or 
breaches  intended  to  be  assigned,  or  an  account  of  which  such  action  has  been 
brought;  and  the  defendant  shall  have  as  much  time  to  plead  to  the  action  after 
the  delivery  to  him  of  such  oyer  and  specification,  as  he  had  at  the  time  of 
demanding  the  same;  and  further  it  is  ordered  that  the  plaintiff  shall  not  be  at 
liberty  without  leave  of  the  court  to  assign  in  his  replication  or  other  pleading 
in  the  cause,  any  other  or  further  breaches  than  those  contained  in  such  specifi- 
cation. 

Of  bonds  for  costs,  replevin  bonds,  &c. 

71.  When  a  defendant  is  entitled  to  security  for  costs,  he  shall  give  notice  to 
the  plaintiff  before  the  time  for  pleading  has  expired,  that  he  requires  such 
security,  and  the  plaintiff  upon  filing  such  security  shall  give  notice  thereof  in 
writing  with  the  names  and  residences  of  the  sureties  to  the  defendant ;  and  after 
the  service  of  such  notice,  the  defendant  shall  have  the  same  time  to  plead  that 
he  had  at  the  service  of  the  notice  requiring  security. 

72.  When  the  defendant  is  entitled  to  security  for  costs,  and  the  same  shall  be 
required  before  the  time  for  pleading  has  expired,  the  plaintiff  shall  not  proceed 
until  such  security  is  filed. 
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73.  The  plaintiff  may,  at  the  time  of  filing  his  bond  for  costs,  file  therewith  an 
affidavit  of  each  surety  that  he  is  a  resident  of  this  state,  and  is  worth  two  hun- 
dred dollars  after  all  his  debts  are  paid;  or  an  approval  of  the  sureties  endorsed 
on  said  bond  by  a  justice  of  this  court.  In  case  no  such  affidavit  or  approval  be 
filed,  the  defendant  may,  within  ten  days  from  service  of  notice  of  filing  security, 
give  notice  that  he  excepts  to  the  sureties;  in  which  case,  the  plaintiff  shall 
file  such  affidavit  or  a  new  bond,  with  such  affidavit  of  the  sureties  thereto 
annexed.  Aud  the  defendant  shall  have  the  same  time  to  plead  after  service  of 
notice  of  filing  such  affidavit  or  new  bond,  as  he  had  at  the  service  of  the  notice 
of  exceptions.  Any  plaintiff  may  file  such  bond  and  affidavit  and  give  notice 
thereof  before  security  is  required. 

74.  All  notices  mentioned  in  this  title  shall  be  served  upon  the  attorney,  when 
the  party  appears  by  attorney. 

75.  No  practising  attorney  of  this  court  shall  be  permitted  to  become  bonds- 
man as  a  security,  on  any  bond  to  be  given  as  security  for  costs,  nor  upon  any 
replevin  bond,  nor  any  bond  given  upon  a  certiorari  to  a  justice  of  the  peace, 
or  any  inferior  court  of  common  pleas ;  and  any  such  bond,  signed  by  any  prac- 
tising attorney,  shall  be  held  to  be  insufficient. 

Of  nonsuits. 

76.  It  shall  not  be  necessary  to  call  the  plaintiff  when  the  jury  return  to  the 
bar  to  deliver  their  verdict ;  aud  the  plaintiff  shall  have  no  right  to  submit  to  a 
nonsuit  after  the  jury  have  gone  from  the  bar  to  consider  of  their  verdict. 

Of  bills  of  exceptions. 

77.  A  bill  of  exceptions  shall  contain  only  so  much  of  the  evidence  as  may  be 
necessary  to  present  the  questions  of  law  upon  which  exceptions  were  taken  at 
the  trial ;  and  it  shall  be  the  duty  of  the  judge,  upon  the  settlement  of  the  bill, 
to  strike  out  of  the  same,  all  the  evidence  and  other  matters  which  shall  not  have 
been  necessarily  inserted. 

78.  Every  bill  of  exceptions  shall  be  returned  and  filed  with  the  writ  of  error 
and  record  in  the  case  ;  and  unless  so  returned  and  filed,  the  judgment  shall  not 
be  reversed,  nor  shall  there  be  any  assignment  of  errors  for  any  matter  contained 
therein. 

Of  costs. 

79.  In  all  cases  where  costs  are  recoverable  in  this  court,  the  bill  of  costs  shall 
be  taxed  and  filed  on  or  before  the  first  day  of  the  second  term  after  the  final 
judgment  shall  be  rendered,  or  otherwise  the  record  of  the  said  judgment  shall 
be  filled  up  with  nominal  costs  only,  and  in  that  form  be  signed  in  the  judgment 
book  ;  and  no  costs  of  increase  shall  be  afterwards  adjudged  or  in  any  wise 
allowed. 

80.  Notice  of  the  retaxation  of  costs  shall  be  given  by  the  party  intending  to 
apply  therefor,  to  the  adverse  party,  to  whom  he  shall  also  furnish  a  statement 
of  the  charges  contained  in  the  taxed  bill  against  which  he  intends  to  object,  and 
of  the  grounds  of  his  objections. 

Of  commissions  for  examination  of  witnesses. 

81.  A  party  intending  to  apply  for  a  commission  to  examine  a  witness  or  wit- 
nesses, in  any  cause,  shall  give  to  the  adverse  party  four  days'  notice  of  such 
application,  and  of  the  name  or  names  of  the  witness  or  witnesses  to  be  examined, 
and  of  the  place  of  his,  her  or  their  residence,  and  also  of  the  name  or  names  of 
the  person  or  persons  whom  the  party  applying  intends  to  nominate  as  commis- 
sioner or  commissioners. 

82.  The  person  or  persons  so  to  be  nominated,  or  such  other  person  or  per- 
sons as  the  court  or  justice  to  whom  application  is  made,  may  deem  proper, 
shall  be  appointed  commissioners  in  case  the  issuing  of  a  commission  shall 
be  ordered. 
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83.  The  party  taking  out  the  commission  shall  give  to  the  adverse  party  eight 
days'  notice  of  the  time  and  place  of  submitting  the  interrogatories  intended  to 
be  annexed  to  the  said  commission,  to  this  court,  or  to  one  of  the  justices  thereof, 
for  approbation,  in  order  that  the  adverse  party  may  peruse  the  same,  and  sub- 
mit cross-interrogatories,  if  he  think  proper. 

84.  The  issuing  of  the  commission  may  be  ordered,  and  the  interrogatories 
maybe  approved,  upon  shorter  notice  than  is  directed  by  tin-  foregoing  rules,  by 
consent  of  parties,  or  upon  matter  being  made  appear  to  the  said  court  or  jus- 
tice, to  excuse  the  want  of  full  notice,  and  that  the  taking  of  shorter  notice  is 
necessary  to  prevent  delay.  All  notices  mentioned  in  this  title  shall  be  served 
on  the  attorney,  when  the  party  appears  by  attorney.  ^y 

Of  sheriffs,  &c. 

85.  The  sheriffs  of  the  several  counties  in  this  state,  aud  others  having  the 
returns  of  writs,  shall  either  in  person  or  by  deputy  or  agent,  attend  this  court 
on  the  first  day  of  each  term,  to  make  their  returns  ;  and  the  said  sheriffs  ami 
others  shall  further  attend,  to  take  such  rules,  orders  and  directions  thereupon, 
as  shall  be  lawful  and  necessary ;  and  the  said  sheriffs  and  others  shall,  at  their 
peril,  take  notice  of  all  rules  and  orders  which  shall  be  made  upon  them,  and 
regularly  entered  in  the  clerk's  book,  for  the  return  of  writs,  for  copies  of  bail 
bonds,  for  bringing  in  the  bodies  of  defendants,  and  for  committiturs  thereupon; 
and  no  other  or  further  notice  of  such  rules  shall  in  any  case  be  necessary. 

Of  fees  due  to  the  court  and  its  officers. 

86.  The  attorneys  on  record  in  every  cause  in  this  court,  respectively,  shall  be 
answerable  to  the  officers  thereof  for  all  lawful  fees  which  shall  become  due  to 
them  in  the  conducting  of  such  cause,  sheriffs'  execution  fees  excepted. 

87.  The  clerk  of  this  court  shall  be  authorized  to  receive  from  the  attorneys 
thereof,  respectively,  all  such  fees  as  shall  become  due  to  the  court ;  and  in  order 
to  enforce  the  punctual  payment  thereof  by  the  said  attorneys,  the  clerk  shall  for- 
bear to  enter,  or  suffer  to  be  entered  in  the  minutes  of  this  court  or  in  the  clerk's 
book,  or  to  be  affiled  on  the  files  of  the  court,  any  rule  or  rules,  paper  or  papers, 
until  the  attorney  praying  the  same  shall  have  paid  all  fees  due  from  him  to  the 
court,  and  also  to  the  clerk  himself,  on  the  last  day  of  the  term  next  preceding 
the  term  in  which  such  entry  or  filing  is  prayed  to  be  made. 

Common  business,  &c. 

88.  The  call  of  the  bar  for  common  business,  not  litigated,  shall  commence  on 
the  opening  of  the  court  on  the  first  day  of  each  term,  and  when  this  call  shall  be 
finished,  the  call  of  the  bar  for  litigated  common  business  shall  begin. 

89.  No  common  business  shall  be  heard  except  before  the  justices  sitting  for 
the  transaction  of  common  business  until  that  branch  of  the  court  has  adjourned 
for  the  term,  unless  where  the  court  shall  otherwise  specially  order. 

90.  The  court  or  the  justices  sitting  for  the  hearing  of  common  business  may 
direct  any  matter  of  common  business  to  be  set  down  on  the  paper,  when  in  their 
opinion  the  case  may  require  it. 

91.  When  a  counsellor  of  this  court  shall  be  called  in  his  place,  if  present  iu 
court,  he  shall  make  all  his  motions,  which  by  the  rules  of  the  court  may  then  be 
made,  whether  the  adverse  counsel  be  then  present  or  not;  and  if  he  chooses  to 
omit  any  such  motion  on  account  of  the  absence  of  the  adverse  counsel,  or  for 
any  other  reason,  he  shall  not  afterwards,  during  the  term,  make  such  motion  in 
the  absence  of  the  adverse  counsel,  unless  he  shall  make  it  appear  to  the  court 
that  he  has  given  him  two  days'  notice. 
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Arguments, 

8  to  10 

Fees  to  officers, 

1G,  17 

Attorneys  and  counsellors, 

1  to  6 

Rules  of  supreme  court  apply, 

18 

Certiorari, 

12  to  15 

Trials  and  arguments, 

8  to  10 

Common  business, 

11 

Writs  and  process, 

7 

Of  attorneys  and  counsellors. 

1.  The  attorneys  and  counsellors  of  the  supreme  court  of  this  state  shall  be 
attorneys  and  counsellors  of  the  circuit  courts. 

2.  Attorneys  at  law  may  make  motions,  try  causes,  and  argue  all  matters  in  the 
circuit  courts  ;  but  this  permission  is  to  extend  only  to  causes  originally  com- 
menced in  said  courts,  or  removed  into  the  same  from  the  court  of  common  pleas, 
or  from  the  court  for  the  trial  of  small  causes. 

3.  No  attorney  who  shall  not  have  practised  as  such  in  the  supreme  court,  or 
in  the  circuit  court,  or  court  of  common  pleas,  in  this  state  for  the  space  of  one 
year,  shall  be  allowed  to  plead  his  privilege  as  an  attorney  in  any  of  the  circuit 
courts. 

4.  No  attorney  or  other  person  not  residing  in  this  state,  or  person  not  regu- 
larly licensed  and  enrolled  as  an  attorney  of  the  supreme  court,  shall  practise  in 
any  of  the  circuit  courts,  in  the  name  of  any  attorney  of  the  supreme  court,  nor 
shall  any  attorney  of  the  supreme  court  permit  another  so  to  practise,  on  pain 
of  being  himself  excluded  from  practising  in  the  said  circuit  courts. 

5.  Any  counsellor  at  law  from  any  other  of  the  United  States,  of  good  stand- 
ing there,  may,  at  the  discretion  of  any  circuit  court,  be  admitted,  pro  hac  vice, 
to  speak  in  any  cause  in  such  circuit  court  in  which  he  may  be  employed. 

6.  The  clerk  of  any  circuit  court,  or  any  person  acting  for  him,  shall  not 
practise  as  an  attorney  or  counsellor  of  the  said  court. 

Of  writs  and  process. 

7.  All  writs  and  process  issuing  out  of  the  circuit  courts  may  be  on  paper, 
writs  of  certiorari  only  excepted,  and  they  shall  be  on  parchment.  All  writs 
shall  be  at  least  six  inches  long  and  three  inches  broad  when  folded,  and  there 
shall  be  endorsed  on  such  writs  and  process,  the  name  of  the  court,  the  title  of 
the  action,  and  the  name  of  the  attorney  who  shall  sue  out  the  same,  or  of  the 
party,  if  he  shall  sue  out  the  same  himself.  [So  much  as  requires  writs  of 
certiorari  to  be  on  parchment  annulled.] 

Of  trials,  arguments,  &c. 

8.  All  issues  in  fact  and  in  law,  and  all  arguments  on  rules  to  show  cause, 
shall  be  noticed  for  trial  and  argumeut  on  the  first  day  in  term,  unless  the  cause 
shall  not  have  been  at  issue  in  time  to  notice  the  same  for  trial  on  that  day,  in 
which  case  the  same  may  be  noticed  for  any  other  day  in  term.  But  the  causes 
noticed  for  the  first  day  in  term  shall  always  have  the  preference,  and  no  cause 
noticed  for  any  other  day  in  term  shall  be  tried  so  long  as  any  cause  noticed  for  a 
previous  day,  and  in  which  the  plaintiff  is  ready  for  trial,  remains  undisposed  of. 

9.  The  clerk  shall  set  down  the  causes  noticed  for  trial  and  argument  at  every 
term,  in  a  paper,  which  shall  contain  the  names  of  the  parties,  the  style  of  action, 
the  names  of  the  attorneys,  and  the  dates  of  the  issues,  or  of  the  rules  upon  which 
the  arguments  are  to  be  had,  leaving  opposite  to  each  case  a  blank  sufficiently 
large  to  admit  of  memorandums  or  remarks  in  relation  to  the  disposition  made 
of  the  causes ;  and  he  shall  furnish  the  court  with  one  copy  of  the  said  paper, 
and  keep  another  upon  his  own  table  for  the  use  of  the  bar. 
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10.  The  list  of  causes  shall  contain,  1st:  The  issues  out  of  the  supreme  court 
in  the  order  in  which  they  may  be  required  by  the  rules  of  that  court  to  be  set 
down  for  trial,  which  issues  shall  have  the  preference  to  causes  originating  in  the 
circuit  court,  2d  :  Issues  in  fact  formed  in  the  circuit  court,  which  shall  also  be 
set  down  in  the  same  order  in  which  issues  out  of  the  supreme  court  are  required 
to  be  done.  3d :  Issues  in  law,  which  shall  be  set  down  in  the  order  of  time  in 
which  they  may  have  been  noticed  for  argument ;  and  4th  :  Arguments  on  rules 
to  show  cause,  which  shall  also  take  precedence  according  to  the  time  of  filing 
the  notice. 

Of  common  business. 

11.  The  judge  of  the  circuit  shall  devote  a  portion  of  time  every  morning,  if 
necessary,  to  the  hearing  of  motions  and  the  despatch  of  common  business. 

Of  certiorari. 

12.  The  clerk  shall,  at  the  opening  of  the  court  at  each  terra,  deliver  to  the 
judge  holding  the  circuit,  a  list  of  all  the  certiorari  cases  remaining  on  the  files 
of  the  court,  undetermined,  which  list  shall  contain  the  title  of  the  cause,  the 
names  of  the  attorneys,  and  the  date  of  the  return,  in  the  order  in  which  they 
were  returned  and  filed  in  the  circuit  court. 

13.  The  causes  on  certiorari  shall  be  heard  in  the  order  in  which  they  stand 
upon  the  list,  at  such  time  as  the  court  may  direct. 

14.  No  cause  on  certiorari  shall  be  heard  at  the  same  term  to  which  it  was 
returned,  unless  the  plaintiff  shall  satisfy  the  court,  by  affidavit  or  otherwise, 
that  the  defendant  in  certiorari,  his  agent  or  attorney,  has  had  three  days'  notice 
of  the  issuing  of  such  writ,  and  that  no  appearance  has  been  entered  for  the 
defendant. 

15.  The  defendant  in  certiorari  shall  have  the  right  to  have  the  cause  disposed 
of  at  the  term  to  which  the  certiorari  is  returned,  unless  the  judge  shall  be  of 
opinion  that  the  same  ought  to  be  continued. 

Of  fees  due  to  the  court  and  its  officers. 

1G.  The  attorneys  on  record  in  every  cause  in  the  circuit  courts,  respectively, 
shall  be  answerable  to  the  officers  thereof  for  all  lawful  fees  which  shall  become 
due  to  them  in  the  conducting  of  such  cause,  sheriffs'  execution  fees  excepted. 

IT.  The  clerks  of  the  said  circuit  courts  shall  be  authorized  to  receive  from  the 
attorneys  thereof,  respectively,  all  such  fees  as  shall  become  due  to  the  court ;  and 
in  order  to  enforce  the  punctual  payment  thereof  by  the  said  attorneys,  the  clerk 
shall  forbear  to  enter,  or  suffer  to  be  entered  in  the  minutes  of  this  court,  or  in 
the  clerk's  book,  or  to  be  affiled  on  the  files  of  the  court,  any  rule  or  rules,  paper 
or  papers,  until  the  attorney  praying  the  same  shall  have  paid  all  fees  due  from 
him  to  the  court,  and  also  to  the  clerk  himself,  on  the  last  day  of  the  term  next 
preceding  the  term  in  which  such  entry  or  filing  is  prayed  to  be  made. 

Rules  of  the  supreme  court. 

18.  In  all  matters  not  specially  provided  for  in  the  foregoing  rules,  the  rules  of 
the  supreme  court  of  this  state  shall,  so  far  as  they  are  applicable,  unless  other- 
wise directed  by  statute,  be  the  rules  of  the  circuit  courts. 
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Table  showing  the  present  value  of  $1  per  annum,  to  be  received  during  the 
life  of  a  person  whose  age  is  given;  also  showing  the  widow,s  percentage 
of  the  net  proceeds  arising  from  the  sale  of  land  in  which  she  is  entitled  to 
dower,  her  age  at  the  time  of  the  sale  being  given. — Calculated  by  the 
Carlisle  Table  of  Mortality,  and  interest  at  6  per  cent. 
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$14,126 

$28,252 

44 

$11,551 

$23,102 

$5,170 

$10,340 

16 

14.067 

28.134 

45 

11.428 

22.856 

74 

4.944 

9.888 

17 

14.012 

28.024 

46 

11.296 

22.592 

75 

4.760 

9.520 

18 

13.956 

27.912 

47 

11.154 

22.308 

76 

4.579 

9.158 

19 

13.897 

27.794 

48 

10.998 

21.996 

77 

4.410 

8.820 

20 

13.835 

27.670  ' 

49 

10.823 

21.646  I 

78 

4.238 

8.476 

21 

13.769 

27.538 

50 

10.631 

21.262  ; 

79 

4.040 

8.080 

22 

13.697 

.  27.394 

51 

10.422 

20.844 

80 

3.858 

7.716 

23 

13.621 

27.242 

52 

10.208 

20.416 

81 

3.656 

7.312 

24 

13.541 

27.082 

53 

9.988 

19.976 

82 

3.474 

6.948 

25 

13.456 

26.912 

54 

9.761 

19.522 

83 

3.286 

6.572 

26 

13.368 

26.736 

55 

9.524 

19.048 

84 

3.102 

6.204 

27 

13275 

26.550 

56 

9.280 

18.560 

85 

2.909 

5.818 

28 

13.182 

26.364 

57 

9.027 

18.054 

86 

2.739 

5.478 

29 

13.096 

26.192 

58 

8.772 

17.544 

87 

2.599 

5.198 

30 

13.020 

26.040 

59 

8.529 

17.058 

88 

2.515 

5.030 

31 

12.942 

25.884 

60 

8.304 

16.608 

89 

2.417 

4.834 

32 

12.860 

25.720 

61 

8.108 

16.216 

90 

2.266 

4.532 

33 

12.771 

25.542 

62 

7.913 

15.826 

91 

2.248 

4.496 

34 

12.675 

25.350 

63 

7.714 

15.428 

92 

2.337 

4.674 

35 

12.573 

25.146 

64 

7.502 

15.004 

93 

2.440 

4.880 

36 

12.465 

24.930  ! 

65 

7.281 

14.562 

94 

2.492 

4.984 

37 

12.354 

24.708  ! 

66 

7.049 

14.098 

95 

2.522 

5.044 

38 

12.239 

24.478 

67 

6.803 

13.606 

96 

2.486 

4.972 

39 

12.120 

24.240 

68 

6.546 

13.092 

97 

2.368 

4.736 

40 

12.002 

24.004  , 

69 

6.277 

12.554 

98 

2.227 

4.454 

41 

11.890 

23.780 

70 

5.998 

11.996 

99 

2.004 

4.008 

42 

11.779 

23.558 

71 

5.704 

11.408 

100 

1.596 

3.192 

43 

11.668 

23.336 

72 

5.424 

10.848 

101 

1.175 

2.350 

The  foregoing  table  was  prepared  by  Joseph  P.  Bradley,  Esq.,  counsellor  at 
law,  at  the  request  of  the  chancellor. 
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ABATEMENT, 

of  suits,  general  provisions,  1. 

plea  of,  proceedings,  6(56.  sec.  131-2. 

in  ejectment,  072,  sec.  181  to  192. 
ABDUCTION, 

of  woman,  punishment,  177,  sec.  11. 
ABSENCE, 

for  seven  years,  death  presumed,  211. 

when  it  will  excuse  another  marriage, 
178.  sec.  13. 
ABSCONDING-, 

debtors,  attachment  against,  35. 

parents  of  bastards,  proceedings,  66. 

father  of  children,  guardian,  342,  sec.  9. 
ACADEMIES, 

incorporation  of,  457. 
ACCESSARY, 

trial  of.  in  case  of  murder,  200,  sec.  22. 
ACCOUNT. 

action  of,  regulated,  5,  676,  sec.  202. 
ACCOUNTS, 

of  ex'rs  and  adm'rs,  how  settled,  574. 

what  notice  to  be  given,  ib.,  590,  sec.  76. 

how  long  to  be  in  the  office  before  term, 
ib.,  sec.  25. 

of  assignees,  how  settled,  31,  sec.  7. 

board  of  chosen  freeholders,  109. 

physicians',  to  be  in  plain  words,  537, 
sec.  16. 

sheriffs',  for  money  paid  jurors,  756. 

to  be  in  federal  money,  547. 

state  prison,  810. 

treasurer,  how  kept  and  settled,  892. 

may  be  referred  by  court,  676,  sec.  201. 

sec.  of  state  to  audit  public  accounts,  788. 
ACKNOWLEDGMENT, 

of  deeds,  &c,  130. 

powers  of  attorney,  133,  sec.  23. 

mortgages,  550,  sec.  8. 

partnership  certificates,  613,  sec.  5. 

receipts  to  ex'rs  and  adm'rs,  582,  sec.  34. 
ACTIONS, 

when  not  to  abate,  1. 

by,  or  for  ex'rs  and  adm'rs,  4,  275. 

in  cases  of  death,  211. 

penal,  and  by  common  informers,  679. 

for  debts  due  to  state,  895. 

time  within  which  to  be  brought,  467. 

against  ex'rs,  &c,  not  to  be  until  six 
months,  388,  sec.  15. 
ACTS  OF  LEGISLATURE.     See  Secre- 
tary of  State,  787. 

statutes,  819. 

taxes  on,  824. 


ADJUTANT- GENERAL, 

duties,  act  of  1846,  504,  sec.  20. 
salary,  758. 
ADMINISTRATION, 

who  to  have,  bond,  &c,  276. 
surrogate,  to  grant.  579,  sec.  18. 
who  entitled  to,  596,  notes, 
of  persons  residing  out  of  state,  834. 
in  case  no  relation  applies  within  fifty 

days,  280,  sec.  25. 
ADMINISTRATORS.       See   Executors 

and  Administrators,  275. 
acts    before    notice  of   will  good,  462, 

sec.  5. 
when   not  bound,   unless   contracts   in 

writing,  330,  sec.  14. 
may  sue  or  distrain  for  certain  rent,  221, 

sec.  20. 
may  sue  or  be  sued  in  trespass,  for  acts 

done  by,  or  to,  decedent,  4. 
action   for  injuries   occasioning   death, 

203. 
how  to  make  inventory,  586. 
how  and  when  to  settle,  574. 
how  to  notify  all   interested,  590,  sec. 

76. 
may  be  compelled  to  sell  land,  578,  sec. 

15. 
how  to  sell  land,  722. 
claims  against,  to  be  made  under  oath, 

589,  sec.  70. 
if  claim  disputed  be  in  writing,  suit  for 

demand  to  be  in  three  months,  281, 

sec.  29. 
when  to  pay  balance  of  estate  to  over- 
seers of  poor,  281,  sec.  27. 
commissions  what  to  be,  593,  sec.  92. 
not  liable  to  be  sued  for  six  months,  388, 

ADVERTISEMENT, 

price  in  newspaper,  300,  sec.  38. 

in  cases  of  assignments,  30. 

of  attachments,  37,  sec.  11,  41. 

application  to  legislature  for  acts  of  in- 
corporation, bridges,  &c,  152,  sec.  10. 

application  to  legislature  for  alteration 
of  county  or  township  lines,  or  new 
ones,  152,  sec.  10. 

accounts  of  ex'rs,  adm'rs,  guardians,  &c, 
settlement  of,  590,  sec.  76. 

cattle  astray,  12,  sec.  5. 

by  insolvent  debtors,  377,  sec.  2. 

claims  to  be  brought  in  against  ex'rs 
and  adm'rs,  281,  sec.  29. 
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ADVERTISEMENT— continued. 
sale  of  personal  property  on  execution, 

269,  sec.  10. 
sale  of  land,  by  officers,  767. 
notices  of  suit  or  order  of  court  in  news- 
paper, out  of  state,  to  be  in  all  cases 
at  discretion  of  court,  681. 
in  cases  of  proceedings  to  appraise  lands 
for  railroad,  turnpike,  &c,  715. 
AFFIDAVITS. 

who  may  take,  566,  sec.  30,  32,  35. 
on  confession  of  judgments,  79,  sec.  5. 
by  commissioners  out  of  state,  141,  sec. 

59. 
to  require  bail,  354,  680.     See  Justices' 

Courts,  422,  sec.  12. 
to  demurrers  or  pleas,  668,  sec.  155. 
AFFIRMATION, 

who  may  make,  565,  sec.  26. 
statute  using  word  oath,  authorizes,  775. 
AFFRAY, 

punishment,  192,  sec.  92. 
arrest  for  making  or  threatening,  708. 
ALIENATION, 

of  land,  when  wrongful,  125.     See  Con- 
veyances, 130. 
ALIENS, 

acts  respecting,  6. 
not  to  bar  descent,  215,  sec.  12. 
tax  on,  if  brought  into  state,  617. 
ALIMONY.     See  Divorce,  223. 
AMENDMENTS, 
acts  respecting,  7. 

of  pleadings  by  the  parties,  670,  sec.  165. 
of  all  proceedings  by  order  of  court,  ib., 

sec.  166. 
of  judgment,  &c,  in  cases  of  sales,  762, 

sec.  8. 
on  appeals   from  justices'   courts,  670, 

sec.  163-6,  211. 
in  chancery,  100,  sec.  36,  rule  x. 
AMERCEMENT, 
of  sheriff,  &c,  on  executions,  796,  sec.  22. 
for  not  returning  process,  or  bringing  in 

body,  655,  sec.  25. 
in  court  of  chancery,  105,  sec.  69,  70. 
return  of,  to  treasurer,  124,  sec.  12. 
ANIMALS, 

acts  respecting,  12. 
when  deer  not  to  be  killed,  334. 
menageries   how    exhibited,    903.      See 
Vice  and  Immorality. 
ANNUITIES, 
table  of,  972. 
APPEAL, 

from  chancellor's  decree,  106,  sec.  80. 

in  apprentice  cases,  25,  sec.  5. 

bastardy  cases,  64. 

justices'  courts,  420. 

amendments  on,  and  what  variances  to 

be  disregarded,  670,  sec.  163-6,  211. 
meadow  assessments,  504. 
orphans'  court  decrees,  574,  666, 698.  See 

Constitution  N.  J.,  art.  6,  sec.  4. 
surrogate's  proceedings,  574. 
in  pauper  cases,  637. 


respecting  taxes,  841. 

convictions  for  swearing  and  other  vices, 
897. 

in  case  of  wrecks,  943,  sec.  4. 

of  murder  abolished,  192,  sec.  100. 
APPEALS,  COURT  OF, 

acts  regulating,  22. 

when  to  be  held.     See  Terms. 
APPEARANCE, 

of  defendants  in  attachment,  35. 
APPOINTMENTS, 

to  office,  570. 

aliens  not  to  have,  6. 

of  commissioners  of  deeds,  139. 

by  town  meetings,  871. 
APPRAISERS, 

inventory  of  decedents'  property,  586, 
sec.  49  ;  273,  sec.  35. 

of  damages  done  by  cattle,  305,  sec.  12. 

in  attachment,  33,  sec.  6. 

of  goods  distrained,  218,  sec.  6. 

of  damage  to  sheep,  15,  sec.  19  ;  17,  sec. 
33. 

of  goods  of  a  debtor,  exempt,  270,  273. 

of  land  taken  for  highways,  748. 

in  cases  of  railroads  and  canals,  715. 
APPRENTICES, 

acts  respecting,  24. 

deaf  and  dumb  persons,  209,  sec.  8. 

children  of  poor  persons,  641,  sec.  12, 25. 

children    of     disorderly     persons     and 
vagrants,  897,  sec.  5. 
ARBITRATION, 

act  regulating,  28. 

by  order  of  court,  675,  sec.  201. 
ARGUMENTS, 

order  of,  rules  S.  C,  42  to  48. 
ARREST, 

of  debtors  for  fraud,  354. 

how  defendant  discharged,  664,  sec.  120; 
684,  sec.  248. 

how  by  giving  bond,  356,  sec.  9. 

females  not  subject  to,  356,  sec.  8. 

in  criminal  cases,  709. 

of  voters  not  to  be  made,  239,  sec.  32. 

of  militia,  act  of  1846,  sec.  30. 

witnesses,  when  privileged,  923. 

on  Sunday,  only  in  criminal  cases,  900, 
sec.  7. 
ARSON, 

punishment  of,  181,  sec.  30  to  32. 
ASSAULTS, 

with  intent  to  rob,  &c,  182,  sec.  39. 

atrocious,  ib.,  sec.  40. 

common,  192,  sec.  92. 
ASSEMBLY, 

general,  see  Constitution  N.  J.,  art.  4. 

election  of  members,  233. 

bribery  of  members,  194,  sec.  110. 

penalty  for  any  member  bargaining  his 
vote,  ib.,  sec.  111. 

pay  of  members,  720. 
ASSESSMENT, 

of  damages  by  clerk  or  court,  660,  sec. 
71;  663,  sec.  112;  rules  S.  C,  50  to  52. 

of  damages  in  road  cases,  736. 
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ASSESSORS, 

of  taxes,  election  and  oath,  831. 
duty  at  elections,  237. 
respecting  sheep  and  dogs,  14  to  17.  See 
Taxes,  793.  • 

to  assess  taxes  ordered  by  chosen  free- 
holders, 111,  sec.  12  to  15. 
to  meet  and  apportion  taxes,  102, sec.  12, 
111.   See  Taxes, 793;  Townships, 831. 
to  take  census,  91. 
ASSETS, 
plea  of  want  of,  in  suits  for  legacies,  462, 

sec.  2. 
estates  pur  auter  vie  to  be,  873. 
proceeds  of  lands  sold  to  be,  726,  sec.  20. 
ASSIGNMENTS, 

by  debtors,  regulated,  30. 

of  bonds,  notes,  &c,  567,  699. 

leases  and  trusts  to  be  in  writing,  330, 

sec.  10,  11. 
bail  bonds,  657,  sec.  35. 
replevin  bonds,  729. 
by  insolvent  debtors,  378. 
of  dower,  229,  sec.  17  to  19. 
of  reversions  or  leased  laud,  136,  sec.  33. 
fraudulent,  remedy,  271. 
of  mortgages,  to  be  recorded,  551,  sec. 

14. 
of  choses  in  action,  suits  by  assignees, 
668,  sec.  142. 
ASSOCIATIONS, 

for  benevolent  purposes,  71,  460. 
building,  loau  societies,  and  homesteads, 

83. 
land  societies,  87. 

saving  societies,  83;  vessel  building,  86. 
religious  societies,  721. 
protection  societies,  704. 
manufacturing  companies,  491. 
transportation,      wharves,      submerged 

lands,  &c,  497. 
for  employing  steam  power,  498. 
for  the  promotion  of  learning,  457. 
for  constructing  telegraphs,  858. 
ASYLUMS, 

for  lunatics,  acts  respecting,  480. 
ATLANTIC, 

boundaries  of  county,  165. 
ATTACHMENTS, 

acts  regulating,  against  debtors,  35. 
writ  to  be  dated  day  issued,  664,  sec. 

121. 
may  be  returnable  in  vacation,  and  must 
be  within  30  days  of  the  time  of  riling 
affidavit,  45,  sec.  62. 
by  chancellor,  98,  sec.  18. 
by  common  pleas  against  sheriffs,  753, 

sec.  24. 
by  orphans'  courts,  581,  sec.  28 ;   588, 
sgc.  G6. 
ATTORNEY-GENERAL, 
duties  and  salary,  48. 
duty  respecting  banks,  60,  sec.  49. 
in  criminal  proceedings,  197. 
in  cases  of  escheats,  265. 
fees,  290;  oath,  564. 


when  to  prosecntfl  bond  of  clerk,  409. 
to  prosecute  forfeited  recognisances,201. 
in  eases  of  fugitives  from  justice,  201. 

ATTORNEYS.       See    Practice  of  Lau\ 
652;   rules  of  S.  O,  1  to  12. 

may  be  sued  in  justices'  courts,  432,  sec. 
75. 

judge  not  to  act  as,  405,  sec.  4. 

nor  clerk,  124,  sec.  15 ;  nor  surrogates, 
582,  sec.  35. 

not  to  be  bail,  or  surety  on  bond  for 
costs,  or  in  replevin  or  certiorari 
bonds,  rules  S.  O,  75. 

not  to  act  for  clerk,  rule  12. 

to  have  but  one  bill  of  costs,  where 
several  suits  on  one  bond,  note,  &c, 
297,  sec.  7. 

if    required,    to     declare     in    writing, 
whether  writ  issued   by  their   autho- 
rity, and  the  place  of  abode  of  plain- 
tiff, 665,  sec.  124. 
ATTORNEY  IN  FACT, 

powers  of,  may  be   acknowledged   and 
recorded,  133,  sec.  23. 
ATTORNMENTS, 

not  necessary,  132,  sec.  15. 

when  to  be  void,  454,  sec.  14. 
AUDITOR  OP  STATE, 

secretary  to  be,  Con.  N.  J.,  art.  8. 

powers  and  duties,  745. 

when  out  of  state,  treasurer  may  act,  856. 
AUDITORS, 

in  action  of  account,  5,  676,  sec.  202. 

in  attachment,  39,  sec.  25. 

BAGGAGE, 

transported  on  railroads,  company  may 

limit  their  liability  to  value   of  100 

dollars,  714,  sec.  14. 
BAIL, 

in  criminal  cases,  705-710. 

when  sheriff  may  take,  599,  sec.  13. 

how  required  in  actions  on  contract,  354. 

on  giving,  prisoner  to  be  discharged,  751. 

bond  and  assignment,  ib. 

who  may  not  be,  rules  S.  C,  75. 

commissioners  to  take,  572,  sec.  14. 

on  habeas  corpus,  cum  causa,  661,  sec.  90. 

on  habeas  corpus  to  circuit  court,  116, 

sec.  7.     See  Practice  uf  Law,  652. 
BANKS, 

acts  regulating,  50. 

punishment,  of  officers  for  embezzling  or 

overdrawing,  50. 
punishment   of  officers  or   agents  who 

make  false  certificates  of  stock,  194, 

sec.  109. 
proceedings  if  insolvent,  371. 
tax  to  be  levied  on,  841. 
unincorporated   and  tickets  prohibited, 

52. 
election  of  directors,  153. 
to  make  returns,  51. 
BASTARDS, 

acts  respecting  maintenance  of,  64. 
children,  where  settled,  638,  sec.  4. 
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BASTARDS— continued. 

punishment   for   concealing    birth    and 
death,  178,  sec.  14. 

pleas  of,  how  tried,  827,  sec.  12. 
BEASTS.   See  Animals,  12;  Distress,  217. 

impounding  for  trespasses,  303. 
BEEF  AND  PORK, 

inspection  and  packing,  68. 
BEGGARS, 

penalty  for  entertaining,  638,  sec.  5. 

See  Vagrants,  896. 
BENEFIT  OF  CLERGY, 

abolished,  192,  sec.  99. 
BENEVOLENT  ASSOCIATIONS, 

incorporation  of,  71,  460. 
BERGEN, 

boundaries  of  county,  160. 
BETS, 

when  to  be  void.  337. 

on   elections   prohibited,  loser  may  re- 
cover his  money  of  stakeholder,  or  of 
the  winner,  254,  sec.  106. 
BILL  OF  DISCOVERY, 

in  cases  of  usury,  402,  sec.  4. 

by   creditors   upon   execution   returned 
unsatisfied,  106,  sec.  81. 
BILL  OF  EXCEPTIONS, 

in  civil  cases,  679 ;  rule  S.  C,  77. 

in  criminal  cases,  205,  sec.  44. 
BILL  OF   EXCHANGE.     See  Promis- 
sory Notes,  699. 

actions  may  be  brought  against  all  the 
parties  jointly,  666,  sec.  134  to  141. 
BILLIARDS, 

tables  where  prohibited,  340,  sec.  22,  23. 
BILLS, 

not  passed  into  laws  to  be  delivered  to 
librarian,  466,  sec.  6.     See  Secretary 
of  State,  743. 
BIRDS, 

harmless,  penalty  for  killing,  12. 
BIRTHS, 

registry  of,  73. 
BLANK  PROCESS, 

not  to  be  issued,  421,  709. 
BLASPHEMY, 

punishment,  179,  sec.  22. 
BLIND, 

instruction  of,  208. 
BONDS, 

with  warrants  of  attorney,  76. 

assignment  of,  567. 

to  defraud  creditors  void,  327. 

administrators,  277,  sec.  11  ;    585,  sec. 
42;  587,  sec.  61. 

in  assignment  cases,  30,  sec.  3. 

on  appeal  to  justices'  courts,  429,  sec. 
43,  47. 

in  attachment  cases,  39,  sec.  27. 

in  certiorari,  432,  sec.  68,  116. 

county  collector,  112,  sec.  19. 

clerks,  122  ;  constables,  127. 

debtor  to  keep  limits,  382,  sec.  23,  24. 
to  have  benefit  of  insolvent  law,  356, 

sec.  9. 
to  have  land  first  sold,  723,  sec.  5. 


executors  may  be  required  to  give,  586, 
sec  53. 

guardians,  341,  575. 

injunction  cases,  97,  sec.  11  to  14. 
*    replevin  cases,  728. 

refunding,  to  executors   or   administra- 
tors, 279,  sec.  17,28. 

secretary  of  state,  743. 

sheriffs,  749;  surrogates,  788. 

title  pleaded,  428,  sec.  42. 

township  collector,  838,  sec.  25. 

treasurer,  853. 

commissioner  of  wrecks,  900. 

of  town  superintendents  of  schools,  735, 
sec.  17. 
BOOKS, 

of  account,  when  evidence,  930,  note. 

of  statutes  do.  822,  sec.  26-7. 
BOTTLES, 

how     marked     by     manufacturers     of 
mineral  waters,  &c.,  and  penalty  for 
selling  or  breaking,  498. 
BOUNDARIES, 

of  counties  and  townships,  how  ascer- 
tained, 151. 

of  parties'  land,  how  settled  and  recorded, 
468,  sec.  4. 
BREACHES, 

assignment  of,  568,  sec.  5  ;  668,  sec.  148. 
Rule  S.  C,  70. 
BREAKING, 

prison,  punishment,  186,  sec.  58,  59. 

houses  and  buildings,  182,  sec.  39,  41. 

bridges,  banks,   dams,  windows,  doors, 
&c,  189,  sec.  70. 

fences,  inclosures,  &c,  194,  sec.  108. 
BRIBERY, 

of  judges,  &c,  punishment,  180,  sec.  27. 

members  of  legislature,  194,  sec.  110. 
BRIDGES, 

building  and  repairing,  79. 

travelling  over,  ib. 
BURGLARY, 

punishment,  181,  sec.  33. 
BURLINGTON. 

boundaries  of  county,  160,  162,  166. 
BURNING, 

houses  and  other  buildings,  181,  sec.  30 
to  32. 

woods,  meadows.  &c.,  310. 

CAMDEN, 

boundaries  of  county,  167. 
CANADA  THISTLE, 

act  to  prevent  spread  of,  87. 
CANALS.     See  Railroads  and  Canals, 
712. 
penalty  for  selling,  buying,  or  pledging 
articles  transported  on,  without  con- 
sent of  owner,  192. 
penalty  for  unlawful  charges,  717. 
CANDLES, 

sale  of  regulated,  88. 
CANDIDATES, 
at   elections,  penalty  for  false    reports 
against,  254,  sec.  108-9. 
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CANVASSERS, 

of  election  for  state  and  county,  233. 
CAPE  MAY. 

boundaries  of  count}',  161. 

boats  may  be  stowed  in  road,  7") 3. 
CAPIAS,  ' 

how  obtained,  354. 

if  illegal,  how  defendant  discharged,  684. 

if  prisoner  escape  or  die,  273. 
CAPITAL  PUNISHMENT, 

infliction  and  expense,  192,  sec.  97. 

governor's  warrant  after  reprieve,  201, 
sec.  24. 
CARRIAGES, 

to  keep  to  the  right,  754,  sec.  95. 

how  to  be  built,  906. 
CATTLE, 

stray,  &c.     See  Animals,  12. 

to  be  kept  on  owner's  land,  22,  note. 

impounded  for  damages.  See  Fences,303. 
CASHIER, 

penalty  for  embezzlement  or  overdraw- 
ing his  account,  50. 

to  make  statement,  51. 

dutv  when  stock  levied  on,  2G8,  sec.  8. 
CAVEAT, 

against  proving  will,  579,  sec.  1G.     See 
Prerogative  Court,  697,  sec.  2. 

against  recording  road,  738,  sec.  8-10. 
CEMETERIES, 

incorporation  of,  88. 

not  to  be  sold  for  debt,  91,  sec.  13. 
CENSUS, 

how  taken,  91. 
CERTIORARI, 

to  justices'  courts,  432,  sec.  66  to  74. 

from  circuit  courts,  116,  sec.  4. 

must  issue  within  eighteen  months  after 
judgment,  662,  sec.  106. 

bear  date  day  issued,  664,  sec.  121. 

in  criminal  cases,  93. 

in  forcible  entry  and  detainer,  324,  sec. 
19  to  21. 

not  allowed  in  cases  of   landlord   and 
tenant,  455,  sec.  24;  457,  n. 

or  of  vice  and  immorality,  863,  sec.  17. 
CHALLENGE, 

of  voters  at  elections,  241,  sec.  44-6. 

of  judges  or  justices,  404,  sec.  3. 

of  jurors,  410;  trial  of,  417,  n. 

of  votes  at  election  of  directors,  154,  sec. 
20. 
CHAMBERS, 

judge  may  grant  further  time  to  plead, 
663,  sec.  111. 

may  stay  proceedings  on  judgment,  664, 
sec.  119. 

set  aside  orders  for  bail,  ib.,  sec.  120. 

determine  sufficiency  of  affidavit  in  fact, 
676,  sec.  203  ;  684,  sec.  248. 

may  order  stay  of  waste  or  removal  of 
property  in  suit,  676,  sec.  204. 

may  order  amendment,  670,  sec.  166. 

order  judgment  on  verdict,  669,  sec.  159. 

grant  leave  to  plead  several  matters, 
682,  sec.  235. 
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may  order  perishable  property  attached 

to  be  sold,  46,  sec.  (is. 
commissions  to  examine  witness,  928. 
CHANCELLOR, 
to  act  for  chief  justice,  108. 
to  appoint  masters,  573,  sec.  19. 
preside  in  court  of  errors,  22,  sec.  3. 
CHANCERY. 

general  practice  of  court,  88. 
abatement  of  suits  in,  2,  sec.  4  to  9. 
demurrers  and  pleas,  when  to  be  filed 

664,  sec.  115. 
answer  when  filed,  ib.,  sec.  116. 
frivolous  demurrers  overruled,  &c,  ib., 

sec.  117. 
power  over  banks,  57,  sec.  31. 
in  cases  of  divorce,  223. 
drunkards,  232;  infants,  357. 
insolvent  corporations,  371. 
idiots  and  lunatics,  475. 
mortgages,   547.      See   Reports;    Wii  ■ 

nesses,  928,  sec.  27. 
may  order  land  sold,  606,  sec.  26. 
CHEATS, 

punishment,  192,  sec.  92;  194,  sec.  107. 
CHILDREN.     See  Infants,  357. 
when  parents  divorced,  224,  sec.  3-9. 
guardians  of,  where  fathers  abscond,  342. 
binding  as  apprentices,  24,  641,  sec.  12. 
to  be  maintained  by,  and  maintain  pa- 
rents, 645,  sec.  26. 
posthumous,  when  to  inherit,  214. 

in  cases  of  wills,  876,  sec.  20-2. 
how  long  to  labor,  &c,  360. 
CHOSE  IN  ACTION, 

assignee  of,  may  sue  in  his  own  name, 

if  assignor  dead,  G68,  sec.  142. 
CHOSEN  FREEHOLDERS, 
boards  incorporated,  &c,  109. 
may  establish  markets,  14,  sec.  13. 
election  and  service  of,  835,  sec.  12. 
need  not  now  be  freeholders,  574. 
put  up  guide-posts  and  milestones,  746, 

sec.  44. 
duty  as  to  bridges,  79. 

as  to  lunatics,  475. 

as  to  highways,  736. 

public  schools,  774. 

surplus  revenue,  830. 

as  to  county  and  township  boundaries. 
157. 

weights  and  measures,  908. 

fix  rates  of  ferries,  309. 

build  or  purchase  workhouses,  898. 
may  apply  for  special  oyer,  597,  sec.  2. 
power  as  to  wharves  and  docks,  910. 
workhouses,  938. 
CHURCHES, 
incorporation  of  religious  societies,  721. 
penalty  for  disturbing,  904. 
CIRCUIT  COURTS, 
terms  of,  172. 

for  county  established  and  regulated, 115. 
adjournment,  trial  of  issue  from  supreme 

court,  &c,  826. 
proceedings  on  mortgages,  552. 
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CIRCUIT  COURTS— continued. 

always  open  for  writs  of  error  and  cer- 
tiorari, 173,  sec.  12. 
proceedings  on   trial  of  claims  of  as- 
signees, 33,  sec.  23. 
rules  of,  970. 

special  terms,  appointment  of,  829. 
CIRCUS, 

how  licensed,  903. 
CITATION.    See  Orphans'  Courts,  574. 
by  prerogative  court,  097. 
in  divorce  cases,  225,  sec.  13  to  17. 
CITIES, 

execution  against,  how  paid,  271,  sec.  22. 
CLAIMS, 

of  creditors  on  assignments,  30. 
trial  of,  for  goods  attached,  33. 
trial  of,  if  seized  by  constable,  427,  sec. 
32-3. 
by  sheriff  on  execution,  269,  sec.  11. 
against  executors  or  administrators,  to 

be  under  oath,  589,  sec.  70. 
how  objected  to  and  tried,  281,  sec.  29. 
in  cases  of  insolvent  estates,  385. 
CLAMS, 

acts  respecting,  117. 
CLERKS, 

acts  regulating  bond,  &c,  122. 
punishment  for  embezzling  money,  009, 

sec.  38. 
not  to  practise  as  attorneys,  124. 
or  to  employ  attorneys   in  office,  rule 

S.  C,  12. 
to  make  index,  132,  409. 
of  assembly,  700,  sec.  6. 
of  chosen  freeholders,  110,  sec.  8,  9. 
of  state  prison,  816. 
of  townships,  875.     See  Elections,  233. 
COAL, 
transported,  penalty  for  selling,  pledg- 
ing,   or   buying   without    consent   of 
owner,  192,  sec.  101. 
COCK  FIGHTING, 

prohibited,  337. 
COLLECTOR  OF  COUNTY, 
appointment,  bond,  &c,  109. 
to  pay  costs  in  criminal  cases,  2 98,  sec.  28. 
to   receive    fines   on   indictments,   &c, 

299,  sec.  30. 
to  pay  jurors'  fees  to  sheriff,  799,  sec.  39. 
to  distribute  laws,  &c,  821,  sec.  21. 
to  receive  and  account  for  taxes   on 
taverns,  365,  sec.  18,  19. 
■  when  to  pay  execution  against  township, 
204,  sec.  35. 
duty  as  to  insurance  companies,  390. 
to  pay  constable,  295. 
to  pay  coroners,  294.    See  Taxes. 
to  prosecute  illegal  shows,  904. 
COLLECTOR  OF  TOWNSHIP, 
appointment  and  bond,  871. 
duty  at  elections,  237,  sec.  22. 
how  to  collect  taxes,  842. 
duty  as  to  public  schools,  776,  sec.  10, 

16,  17. 
to  prosecute  illegal  shows,  904. 


COLLEGES, 

minors  at,  not  to  be  trusted,  358. 

gaming    instruments    not   to    be    kept 
within  three  miles,  340. 
COMMISSIONERS, 

of  banks,  50. 

to  ascertain  county  and  township  lines, 
157. 

to  acknowledge  deeds,  &c,  130. 

to  set  off  dower,  229,  sec.  17  to  21. 

to  divide  land,  600. 

penalty  for  using  money,  609,  sec.  38. 

commission  on  sales,  007,  sec.  32. 

of  bail  and  affidavits,  572,  sec.  14. 

to  examine  witnesses,  923. 

of  appeals  in  taxation,  841. 

of  pilotage,  622. 

may  administer  oaths,  140,  sec.  54,  59. 

receipts  to,  recorded,  594,  sec.  97. 
COMMISSIONS, 

of  officers,  how  to  be  issued  and  re- 
signed, 570. 

of  justices,  418;  Cons.N.  J.,  xxviii.  art.  7, 
sec.  2. 

of  judges,  Cons.  N.  J.,  xxvii.  art.  6,  sec.  0. 

allowance    of,    to    administrators,    &c, 
593,  sec.  92. 

to  commissioners,  selling  land,  657,  sec. 
32. 
COMMON  INFORMERS, 

actions  by,  regulated,  679. 
COMMON  PLEAS, 

times  of  holding,  adjournment,  &c,  172. 

special  appeal  terms,  173,  sec.  11. 

always  open  for  '\yrits  of  error  and  cer- 
tiorari, 173,  sec.  12. 

compensation  of  judges,  759. 
COMMON  RECOVERIES, 

abolished,  682. 
COMPOUNDING  CRIMES, 

punishment,  187,  sec.  60. 
CONCEALING  CRIMES, 

punishment.  189,  sec.  73. 
CONFESSION  OF  JUDGMENTS, 

affidavit  necessary,  77,  sec.  5. 

in  justices'  courts,  425,  sec.  21. 
CONGRESS, 

election  of  members,  233. 

not  to  hold  state  offices,  570,  sec.  4. 
CONSIGNED  PROPERTY, 

punishment  for  selling  or  buying,  193. 
CONSPIRACY, 

punishment  of,  187,  sec.  61. 
CONSTABLES, 

appointment  and  oath,  871. 

bond  and  proceeding  to  enforce  it,  127. 
See  Justices'  Courts. 

duty  in  criminal  cases,  709. 

penalty  for  taking  unlawful  fees  or  re- 
ward, 180,  sec.  28. 

fees  and  costs,  294,  435. 

duty  in  collecting  taxes,  793. 

duty  when  fire  in  woods,  310,  sec.  2. 

officer  of  orphans'  courts,  581.  sec.  29. 

to  prevent  disturbance  of  religious  meet- 
ings, 842. 
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CONSTABLES— continued. 
to  remove  paupers,  ill"',  sec.  27,  37. 

not  to  prosecute  or  defend  in  justices' 
courts,  434,  sec.  85. 

summon  jury  on  inquests,  L46,  sec.  8,  9. 

duty  in  cases  of  distress,  218,  sec.  0. 

to  suppress  riots,  ":'>.">. 

apprehend  disorderly  persons,  896. 

limitation  of  action  on  bond,  470,  sec. 
11. 
CONSTITUTION, 

of  United  States,  v. 

of  New  Jersey,  xix. 
CONTESTED  ELECTIONS, 

proceedings  in  case  of,  2:!:!. 

of  corporations,  153,  sec.  19. 
CONTING  EN  T  EST  AT  BS, 

land  so  held  may  be  sold,  12G,  sec.  32. 

legacies,  463. 
CONTRACTS, 

what  must  be  in  writing,  327. 

fraudulent,  arrest  for,  354. 

gaming  void,  337  ;  so  usurious,  401. 

by  deceased  persons,  fulfilment  of,  593, 
sec.  93. 
CONVEYANCES, 

acts  respecting,  130. 

what  must  be  in  writing,  327. 

to  defraud  creditors  void,  ib. 

void  if  by  gaming  or  lottery,  337. 

by  guardians,  342,  sec.  8.     See  Sale  of 
Lands. 

infants'  land,  by  order   of   chancellor, 
359,  sec.  7-14. 

of  remainders   and   contingencies,  135, 
sec.  32.     See  Mortgages. 

of  officers  when  void,  571. 

of  corporations  when  void,  156,  sec.  28. 

decree  in  chancery  may  have  eS'ect  of, 
107,  sec.  88. 
CONVICTS, 

importation  of,  prohibited,  617. 

when  and  how  taken  to  state  prison,  811 . 

if  minors,  941,  sec.  22. 
COPARCENERS, 

division  of  land  among,  601. 

proceedings  in  case  of  waste,  907. 
CORONERS, 

acts  respecting,  145. 

election  of,  234;  commission,  750,  sec.  7. 

fees  and  how  paid,  293. 

when  to  act  for  sheriff,  799,  sec.  41. 

amercement  of,  on  execution,  796. 

duty  as  to  jurors,  413,  sec.  19;  415,  sec. 
27. 

powers  in  criminal  cases,  709. 
CORPORATIONS, 

acts  regulating,  151. 

proceedings  when  insolvent,  371. 

proceedings  in  actions  against,  155. 

criminal  proceedings  against,  202. 

suits  in  justices'  courts,  433,  sec.  76. 

shares  of  stock  may  be  levied  on  and 
sold,  268,  sec.  7. 

duty  of  clerk  or  cashier  in  such  cases, 
ib.,  sec.  8. 


advertisemenl  of  application  to  legisla- 
ture for  acts,  152,  sec  10,  12. 
attachmenl  against,  42,  sec.  43. 
of  academies,  Lyceums,  &c,  457. 
benevolent  associations,  7 1,  460. 
building  and  loan  sociel  ii 
homestead  associations,  83. 
manufacturing  purposes,  491. 
navigation  companies,  &c,  558. 
protection  against  thieves,  &c,  704. 
religious  societies,  721. 
saving  societies,  83. 
steam  power,  use  of,  &c,  498. 
vessel  building,  86. 
of  telegraph  companies,  808. 
taxes  on  acts  for,  824. 
COSTS.     See  Fees  and  Costs. 

but  one  bill    for  attorneys,  &c,  where 

several  suits  on  same  note,  <fec,  297, 

sec.  7.     See  Practice  of  Law. 
affidavit  to  entitle  to,  in  superior  courts, 

when  judgment  less  than  100  dolls., 

431,  sec.  63. 
security  for,  660,  rules  71  to  75. 
in  chancery,  97,  sec.  7. 
taxation  and  retaxation  in  supreme  and 

circuit  courts,  rule  79. 
double  on  affirmance  after  verdict,  298, 

sec.  20. 
in  criminal  cases,  298,  sec.  27-31. 
how  recovered,  205,  299,  sec.  31. 
COUNCIL  OF   PROPRIETORS.    See 

Surveys,  also  468,  sec.  3. 
COUNSEL, 

when    to   be   assigned    defendant,   197, 

sec.  2. 
licensing,  S.  C.  rules,  1  to  12. 
admissions  by,  to  be  in  writing,   S.  C. 

rule,  49. 
motions   and   common  business,   S.  C. 

rules,  88  to  91. 
COUNTERFEITING, 
punishment  of,  175. 
stamps  and  labels,  195,  sec.  112. 
COUNTIES, 

acts  for  ascertaining  boundaries,  157. 
establishing  and  bounding  them.  ib. 
Middlesex  and  Somerset,  and  Hudson. 

See  Townships. 
murder,  where  cause  in  one  county  and 

death  in  another,  199. 
when  divided  by  rivers,  creeks,  bays, 

or    roads,   where    criminals    may   be 

arrested  and  tried,  159. 
chosen  freeholders   hold  property,  lay 

taxes  for,  &c,  109. 
when  liable  for  taxes,  846,  sec.  31. 
COUNTS, 
if  some  bad,  judgment  not  affected,  416, 

sec.  38.     See  Practice  of  Law. 
COURTS, 
chancery,  96. 
circuit,  115,  826,  860. 
common  pleas,  171. 
justices',  420. 
orphans',  575. 
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IOURTS— continued. 
oyer  and  terminer,  597. 

prerogative,  697. 

quarter  sessions,  705. 

supreme.  826. 

when  they  are  held.  171. 

places  of  holding.    See  Revised  Statutes, 

253. 
opinions  to  lie  prepared  for  reports,  733. 
of  United  States,  where  held.  173. 
<  'OVEN ANTS, 

action  on  bonds  for,  567.    See  S.  C.  rule 

70 ;  Practice  of  Law. 
CRACKERS  AND  SQUIBS, 
penalty  for  selling  or  usinir,  311. 
RANBERRIES, 
act  for  preservation  of,  174. 
CRAZY  PERSONS, 
if  dangerous,  how  confined,  478,  sec.  13. 

See  Lunatics,  475. 
REDITORS, 

to  claim  a  debt  of  executors  or  adminis- 
trators in  writing,  281,  sec.  30 ;  under 

oath,  386,  sec.  3,  589.  sec.  70. 
judgments,  deeds,  &c,  to  defraud,  void, 

327. 
to  claim  debt  of  assignees  under  oath,  27. 
how  their  claims  are  to  be  tried,  30. 
how  executors,  etc.,  to  dispute  claim  of, 

281,  sec.  29. 
bill  for,  in  chancery,  106,  sec.  81. 
'  'REEKS, 

navigable,  not  to  be  stopped,  555. 
enclosure  of  lands  lying  on,  518,  sec.  60. 
when  lawful  fences,  304,  sec.  5. 
RIER, 

fees  of,  294,  300,  sec.  34,  35. 
RIMES, 

definition  and  punishment,  175. 
when  sentence  to  state  prison,  811. 
if  minors,  941. 
committed  in   rivers,  creeks,  bays,    or 

roads,  dividing  counties,  159. 
committed  on  the  Delaware,  865. 
I  R1MINAL  PROCEEDINGS, 
acts  regulating,  197. 
See  Quarter  Sessions,  705. 
process    may    be    served    on    Sunday, 

709,  n. 
I  RIMINALS, 
who  may  apprehend,  &c,  708. 
flying,   reward   for  apprehending,  204, 

sec.  38. 
expenses  of  removing  into   state,  201, 

sec.  25. 
property  how  sold  for  fine  and  costs, 

205,  sec.  41. 
CUMBERLAND, 

boundaries  of  county,  163. 
CURRENCY, 
punishment  for  counterfeiting,  190,  sec. 

84,  85. 
CURSING.     See   T7ce  and  Immorality, 

900,  sec.  8-10. 
CURTESY, 
tenant  by,  liable  for  waste,  907. 


alienation  by.  not  to  bar  heir,  127. 

not  affected  by  act  regulating  descent, 

214,  sec.  6. 
in  cases  of  partition,  607,  sec.  29  to  31. 
in  case  of  infant  estates,  360,  sec.  14. 

DAMAGES, 
for  causing  death  of  a  person,  211. 
for  improper  distress,  219,  sec.  11. 
on  bonds  with  special  conditions,  567. 

See  S.  C.  Rules,  70. 
in  assizes  and  real  actions,  679. 
assessment  of,  660,  sec.  71 ;  663,  sec.  112. 
verdict  for  good,  although  some  counts 

bad,  416,  sec.  38. 
suits  by  or  against  ex'rs  or  adm'rs  for, 

4,  sec.  15. 
landlord  liable  for  improperly  removing 

tenant,  455,  sec.  24. 
DEAF  AND  DUM B, 
acts  respecting,  208. 
DEATH, 
registry  of,  73. 

damages  for  occasioning,  211. 
presumed  after  seven  years,  211. 
duty  of  coroners,  145. 
sentence  of,  192,  sec.  97. 
of  debtor  in  prison,  273,  sec.  32. 
DEBTORS, 

assignments  by,  30. 

attachments  against.  35. 

dying  insolvent,  proceedings,  385. 

dying,  what  property  reserved  for  widow 

and  family.  270,  sec.  16. 
fraudulent,    proceedings    against,    350, 

271,  sec.  23. 
what   exempt   from    sale   on  execution 

against,  269,  sec.  13. 
homestead,  how  secured,  767. 
how  to  be  kept  by  sheriff  and  jailer, 

795. 
insolvent,  how  discharged,  377. 
imprisoned,  how  released,  356,  sec.  9. 
appointment  as  executor  does  not  dis- 

charge,  280,  sec.  24. 
DECEDENTS, 

distribution  of  the  personal  property, 

278,  sec.  13  to  16.    See  Executors  and 

Administrators,  275. 

Insolvent  Estates,  385. 

Legacies,  461. 

Orphans' Courts,  575,  and  notes. 

Surrogates,  833,  and  notes. 

Wills.  913,  and  notes. 
DECEITS, 

punishment  of,  192,  sec.  92 ;  194,  sec.  107. 
DECLARATION.  See  Practice  of  Law. 
by  insolvent  debtors,  379,  sec.  9. 
verdict,  if  some  counts  bad,  416,  sec.  38. 
DECREE, 
to  be  in   dollars  and  cents,  547.     See 

Chancery  ;  Practice  of  Law,  sec.  115. 
DEEDS.     See  Conveyances. 
on  sale  of  land  for  debt,  760. 
consequence  of  not  being  recorded,  132, 

sec.  18. 
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DEER, 

acts  lor  preservation  of,  33 1. 
DEFAULT, 

judgment  for  want  of  plea,  &c,  663,  sec. 
110;  668,  Bee.  L55. 

how  proceedings  stayed,  663,  sec.  113; 
664,  sec.  L19. 
DELAWARE, 

river,  agreement  respecting,  864. 

trial  of  offences,  s';;>. 

fisheries  in,  311. 

navigation  of,  556. 

lumber  fonnd  adrift  in,  869. 
DEMURRER.    See  Practice  of  Lav. 

special,  not  to  be  regarded,  668,  sec.  L43. 

when  to  be  filed  and  affidavit,  66s,  sec. 
1  55. 

in  chancery.  063,  sec.  115. 
DEPOSITIONS.    Sec  Witnesses. 

injustices'  courts,  433,  sec.  79  to  81. 

taken  by  deputy  surveyors,  836. 

in  orphans"  court  cases,  582,  sec.  36  and 
64     See  Rules  Sup.  Court,  81  to  84. 
DEPUTATION, 

of  office  forbidden,  570. 
DESCENT. 

of  real  estate,  acts  regulating,  212. 

history  of  law  in  this  state,  'J23,  notes. 
DESERTION, 

by  tenant,  remedy,  453,  sec.  12. 

when  cause  of  divorce,  226,  sec.  25. 

of  children  by  parents,  342,  sec.  9. 

how  estate  applied  for  children,  642,  sec. 
13. 
DETAINER, 

remedy  if  unlawful,  322,  454. 
DETINUE, 

imperfect  verdict,  416,  sec.  39,  40. 
DEVISE, 

alien  may  take  by,  7,  sec.  6. 

of  land  when  to  bar  dower,  229,  sec.  16. 

for  life,  effect  of,  214,  sec.  10. 

word  heirs  not  necessary  to  fee  simple. 
215,  sec.  13. 

of  estate  formerly  in  tail,  to  be  for  life. 
214,  sec.  11. 

ordering  sale  of  lands.  279,  sec.  19. 

general  provisions   and    history.      See 
Wills,  913.  and  notes. 

suits  against  devisees,  349. 
DIRECTOR, 

of  board  of  chosen  freeholders.  109. 

for  state,  of  railroad  and  canal  company, 
573. 

of  corporations,  election  of,  151. 

penalty  for  overdrawing  account,  50. 
DISCOUNT, 

mutual  dealers,  pleading.     See  Set-off. 

when  not  allowed  on  endorsed  promis- 
sory notes,  699. 
DISCOVERY, 

bill  of,  in  chancery,  by  creditors,  106. 

proceedings  against  defendant  on  execu- 
tion, 271,  sec.  23. 
DISEASES, 

protection  against  contagious,  216. 


DISORDERLY  PERSONS.     See    Via 

and  Immorality. 
DISSECTION, 

of  body  executed  may  be  ordered,  1 77. 

penalty  for  rescuing  body,  ib.,  Bee.  6. 
DISTRESS, 

acts  concerning,  217. 

fines  of  juror-  collected  by,  411,  scv.  9. 
DISTRIBUTION, 

of  personal  estate  in  hands  of  adminis- 
trator, &c.j  27s.  596,  notes. 

attachment  against  do.,  43,  sec.  45. 

if  not  applied  for  in  seven  years  to  go  t" 
overseers  of  poor,  281,  sec.  27. 

of  insolvent  estates,  385. 

of  property  attached  to  creditors,  35. 

to  creditors  on  assignments,  30. 

of  assets  of  insolvent  debtor,  377. 
DITCHES, 

opening  and  clearing  of,  515. 
DIVISION, 

of  land,  how  made,  600. 
DIVORCE, 

proceedings  to  obtain,  223. 
DOCKET, 

of  justices,  430,  sec.  56  to  62. 

of  judgments  of  justices  in  common 
plea>.  436 

of  circuit  courts  in  supreme  court,  406. 
DOCKS.    See  Wharves. 
DOCTORS.     See  Medical  Societies. 
DOGS, 

acts  to  tax.  &c,  14,  15. 
DOWER, 

acts  regulating,  227. 

not  barred  by  default  of  husband  or 
wrongful  alienations.  125. 

in  estates  for  life,  that  were  formerly 
estates  in  tail,  214,  sec.  11. 

in  case  land  is  divided  or  sold  because  it 
cannot  be  properly  divided,  605,  sec. 
23;  606,  sec.  29  to  31. 

table  of  the  value  of  life,  934.     See  Sale 
of  Lands,  766,  sec.  26. 
DRAINS. 

in  swamps  or  meadows.  515. 
DRAWS.    See  Bridges,  79. 
DRIFT  LUMBER, 

in  Delaware  river,  869. 
DRUNKARDS. 

power  of  court  of  chancery,  232.  See 
Vagrants ;  Vice  and  Immorality. 

children  may  be  bound  out,  897. 
DUELS, 

punishment  for  challenging  or  fighting. 
187,  sec.  64. 

EDUCATION, 

incorporation  of  academies,  &c,  457. 

public  schools,  774 ;  normal  school, 
deaf,  dumb,  and  blind,  208. 

teachers'  institutes,  783. 
EJECTMENT.     See  Practice  of  Law. 

landlord  and  tenant.  450. 
ELECTIONS, 

general  law  regulating,  234. 
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ELECTIONS— continued. 

of  directors,  &c,  of  corporations,  how 
conducted,   aud    remedy   for    abuses, 
153. 
of  justices  of  the  peace,  418. 
of  township  officers,  831.    See  Religious 
Societies. 
ELECTORS, 

of  president,  how  chosen,  234. 
time  and  place  of  meeting,  252,  sec.  97. 
compensation  of,  201,  sec.  136. 
ELISORS, 

execution  and  return  of  venire  facias, 

415,  sec.  27. 
in  case  of  amercement  of  sheriff  or  coro- 
ner, 796,  sec.  23. 
EMBEZZLEMENT, 
by  officers  of  bank,  50,  sec.  1. 
by  servant,  &c,  183,  sec.  43. 
by  any  officer,  185,  sec.  50. 
by  clerk  or  commissioner  in  cases  of  par- 
tition, 609,  sec.  39. 
EMBRACERY, 

bribing  or  influencing  jury,  punishment, 

180,  sec.  29. 
punishment  of  juror  taking  reward,  ib. 
ENTAILS, 

abolished  and  to  be  estates  for  life,  214, 

SGC.  1 

ENTERING  HOUSE, 

or  other  building  with  intent  to  commit 

crime,  punishment,  183,  sec.  41. 
ENTRY, 
barred  if  not  made  in  twenty  years,  471, 

sec.  16.     See  Forcible  Entry  and  De- 
tainer. 
ERRORS, 

court  of,  22  ;  terms  of  court,  860. 

acts  respecting  writs  of,  262. 

fees  and  costs,  286,  298. 

if  judgment  affirmed  after  verdict,  double 

costs,  298,  sec.  20.     See  Amendments 

and  Jeofails. 
abatement,  1. 

in  criminal  cases,  199,  sec.  16. 
in  do.,  judgment  not  to  be  reversed  for 

imperfections  or  lack  of  form,  or  error 

not  prejudicing  defendant,  205,    sec. 

45.     See  Practice  of  Law. 
from  circuit  court  may  be  to  court  of 

errors,  or  supreme  court,  116,  sec.  6  ; 

from  oyer  and  terminer,  264. 
ESCAPE, 
punishment  of  sheriff  or  other  officer, 

186,  sec.  54  to  58. 
of  aiders  and  abettors,  ib.,  sec.  59.     See 

State  Prison,  814. 
prisoner  in  execution,  273,  sec.  32. 
liability  of  sheriffs,  <&c.,  791. 
ESCHEATS, 

acts  regulating,  265. 
ESSEX, 

boundaries  of  county,  160. 
ESTATES, 

devises  to  be  in  fee  simple,  without  word 

heirs,  215. 


of  deceased  persons,  if  insolvent,  385, 
574  ;  if  solvent,  275,  574. 

heretofore  in  tail  to  be  for  life,  214,  sec. 
11. 

for  life,  and  then  to  heirs,  &c,  how  to 
descend,  ib.,  sec.  10. 

how  devised.     See  Wills,  913. 

tenure  of,  137. 

when  to  be  at  will,  330,  sec.  9. 
ESTRAYS, 

acts  regulating,  12. 
EVIDENCE.     See  Witnesses. 

of  codefendants,  667,  sec.  138. 

parties  required  to  admit  execution  of 
documents,  669,  sec.  158. 

statutes,  822,  sec.  26-7  ;  reports,  824. 

deeds  and  the  record  thereof,  130. 

transcripts  of  wills,  &c,  579,  sec.  17. 

jury  may  take  out  papers,  416,  sec.  37. 

foreman  of  grand  jury  may  swear  wit- 
nesses, 410,  sec.  3. 

by  rule  of  court,  S  C.  rules,  58. 
EXAMINER, 

in  chancery,  how  to  take  evidence,  100, 
sec.  41. 

on  ten  days'  notice  of  time  and  place,  ib. 

fees  of,  287. 
EXCEPTIONS, 

to  accounts  of  creditors  upon   assign- 
ments, 31,  sec.  6. 

to  bail  to  be  entered  in  clerk's  book,  656. 

bills  of,  679;  S.  C.  rules,  77,  78. 

in  criminal  cases,  205,  sec.  44. 

to  accounts  in  case  of  insolvent  estates, 
386,  sec.  6. 

by  executor  or  adm'r  to  account  pre- 
sented, 281,  sec.  29. 
EXEMPTION, 

of  goods  from  sale,  269,  sec.  13. 

in  cases  of  distress,  222,  sec.  25. 

in  assignments,  34,  sec.  26. 
EXECUTIONS, 

acts  regulating  proceedings,  267. 

against  townships,  cities,  boroughs,  271. 

burial  grounds  not  liable  to  sale  on,  91. 

how  stayed  on  writs  of  error,  262. 

on  docketed  judgments,  406,  sec.  7,  9. 

sale  of  land  on,  760. 

in  actions  on  bills  or  notes,  667,  sec. 
141. 

against  principal  and  surety,  669,  sec. 
160. 

sheriff,  how  amerced,  796. 

date  the  day  issued,  664,  sec.  121. 

against  manufacturers,  wages  of  laborers 
to  be  paid,  46. 
EXECUTORS, 

general  acts  respecting,  275. 

actions  by  or  against  for  trespass,  by  or 
to  testator,  4,  sec.  15. 

demands  against,  to  be  under  oath,  589, 
sec.  70. 

to  except  in  writing,  281,  sec.  29. 
See  Sale  of  Lands. 

when    not    bound,   unless    contract    hi 
writing,  330,  sec.  14. 
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BXEOUTOES— continued. 

actio]]?  against  for  injuries  occasioning 

death.  I'll, 
how  and  when  to  settle  his  accounts,  ">7  !. 
bowto  notify  all  persons  interested,  580, 
see.  2-1;  590,  sec.  74. 
See  11     i. 
not  liable  to  be  sued  for  six  months,  388, 
see.  15. 
EXHIBITION, 

of  Bhows,  iV*c  when  authorized,  903. 
EXPECTANCY, 
estates  in,  sale  of,  135. 
infant?'  laud.  359. 
partition  in  such  cases,  607,  sec.  33. 
EXTORTION, 

of  unlawful   fees,  punishment   of,  180, 
sec.  28. 

FAIRS, 

not  to  be  held,  14.  sec.  15. 

markets  for  cattle  may  be.  14.  sec.  13. 
FALSE  IMPRISONMENT, 

indictment  for,  192,  sec.  92. 
FALSE  PRETENCES. 

punishment  for  frauds  by,  185.  see.  52. 
FAMILY, 

what  property  reserved  for.  2G9,  sec.  13 

to  20. 
homesteads  for  use  of.  767. 
FATHER, 

when  he  may  inherit  land,  213,  sec.  3. 

personal  property.  596. 
must  support  his  children,  645,  sec.  26. 
when  to  be  supported  by.  ib. 
may  appoint  euardian  of  children,  873. 
FEEBLE  MINDED,  210. 
FEES, 
general  acts  regulating,  285. 
but  one  bill  of  costs  where  suits  against 
several  persons  on  same  instrument, 
297.  sec.  15. 
FEMALES, 

cannot  be  arrested  iu  civil  action,  356, 

sec.  8.  See  Dower;  Married  Women. 

abuse  of  infants.  177,  sec.  10. 

FEME  COVERT.    See  Married  Women. 

husbands  entitled  to  personal  estate,  279, 

sec.  15. 
how  to  acknowledge  deed,  131,  sec.  4. 
cannot  make  will  of  lands,  913.  sec.  3. 
widow  to  have  her  goods,  282,  sec.  35. 
FENCES. 

acts  regulating,  303.     See  Meadows. 
thorn  hedges,  308. 
FERRIES.' 

acts  concerning.  309. 
FINES, 

on  indictments,  and  by  two  justices,  to 

be  paid  county  collector,  299,  sec.  30. 

how  recovered  of  convicts,  ib.,  sec.  31; 

205. see.  41. 
what  to  be  paid  to  treasurer  of  state, 

202, sec.  30. 
duty  of  clerks.  124,  sec.  12  :  787,  sec.  6. 
of  defaulting  jurors,  411. 


of  witness'-.  426,  -<■<■.  26. 

overseers  of  poor  to  pay  to  trustees  of 

poorhouse,  646,  -  c.  28. 
and  common  recoveries  abolished  682. 

in  cases  of  county  taxes  to  be  paid  col- 
lector, 113,  sec.  29. 
FIRE, 

in  woods,  marshes,  Ac,  ami  crackers, 
287.     See  Waste,  sec.  8. 
FISHERIES, 

acts   regulating,  311.     See  Clams   and 
Oysters. 
FLOCK. 

inspection  of,  319. 

tnll  for  grinding,  547. 
FOLIO, 

to  consist  of  one  hundred  words.  285. 
FORCIBLE  ENTRYAND  DETAIN  ER, 

acts  regulating,  322. 
FOREIGNERS.  See  Aliens;  Passengers. 

immigrants,  infirm  or  sick,  647,  sec.  32, 
33. 
FOREIGN  ADMINISTRATION, 

how  recorded,  see  Surrogates,  833. 
FOREIGN  JURY, 

when  may  lie  ordered,  827,  sec.  6,  16. 
FOREIGN  WILLS, 

how  recorded,  ice.  917,  sec.  31-5. 
FORFEITED  RECOGNISANCES, 

proceedings  on.  201. 

decisions  respecting,  708,  notes. 
FORFEITURE,    . 

of  estate  not  by  crime,  192,  Be* 

of  office,  by  impeachment,  Con.  X.  J., 
art.  6,  sec.  3. 

of  dower  by  adultery,  &c,  229.  sec.  14. 

of  boats  under  fishery  laws,  315,  sec.  20. 
FORGERY, 

punishment  of,  184,  sec.  48. 
FORNICATION, 

punishment  of,  179,  sec.  17. 

See  Bastards. 
FRANCHISES, 

when  they  may  be  sold,  375,  sec.  20. 
FRAUDS, 

act  to  prevent  frauds  and  perjuries.  327. 

collusive  judgments  and  wrongful  alien- 
ations, 125. 

by  banks  and  corporations,  371. 

in  election  of  directors,  <fcc,  of  corpora- 
tions, 153. 

of  debtors,  imprisonment  for,  354. 

proceedings  on  executions  to  prevent, 
271. 

on  do.  in  chancery,  106,  sec.  81. 

by  personating  others,  punishment,  185, 
sec. 49. 

by  conspiracy,  187,  sec.  61. 

by  balls,  cups,  and   other  devices,  194, 
sec.  107. 

by  false  certificates  of  stock,  194. 
FREEHOLDERS, 

election  of/ 875,  sec.  12. 

See  Chosen  Freeholders. 

how  warrants  against  iu  justices'  court, 
449,  notes. 
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FREEHOLDERS— continued. 

may  arrest  persons  disturbing  meeting, 

901. 
no  persons  need  be,  to  hold  office  or  be 

juror,  41G,  sec.  43. 
duty  respecting  bridges,  79. 
respecting  roads,  736. 
respecting  lunatics,  475,  488. 
FREIGHT.     See  Railroads  and  Canals. 

transporting  on  Sunday,  905. 
FRIENDS, 

society,  act  relative  to,  332. 
FUGITIVES, 

from  justice,  expense  of  removing,  201. 
governor  may  offer  reward  for,  204. 
See  Slaves. 

GAME, 

acts  for  preservation  of,  334. 
GAMING, 
acts  to  prevent,  337. 
prohibited  in  taverns,  366,  sec.  23. 
GAOLS.     See  Index,  Jails. 
GARNISHEE, 
proceedings  against  in  attachment,  35. 
in  justices'  courts.  44,  sec.  51,  54. 
GENERAL  ISSUE, 
and  notice  of  special  matters,  what  to 
be  done,  668,  sec.  156. 
GLOUCESTER, 

boundaries  of  county,  161,  165,  167. 
GOODS, 

contract  for  sale,  when  to  be  in  writing 

or  part  delivered,  330,  sec.  15. 
not  to  be  sold  until  rent  paid,  450,  sec.  4. 
sale  of,  on  execution.  267. 
trial  of  claim  for,  267,  427. 
what  exempt  from  execution,  269. 
what  exempt  from  distress,  222. 
married  woman  to  have  her  own,  282, 

sec.  35 ;  503. 
how  may  be  sold  before  land,  761. 
proceedings,  if  wrecked,  942. 
punishment  for  selling  or  refusing  to  de- 
liver when  left  for  manufacture  or  re- 
pair, 193,  sec.  105. 
GOVERNOR.     See  Constitution  of  Neiu 
Jersey,  xix. 
election  of  and  contest  respecting,  233. 
duties  respecting  elections,  ib. 
oath,  563  ;  salary,  758. 
not  to  accept   office   of   senator,   &c, 

570. 
duties  for  deaf,  dumb,  and  blind,  208. 
fees,  285,  619. 

to  license  hawkers  and  pedlers,  619. 
appoint  commissioners  of  pilotage,  623. 
offer  reward  fur  criminals,  204. 
demand  fugitives  from  justice,  Con.  U. 

S.,  art.  4,  xi. 
when  to  grant  warrant  to  pay  expense 

thereof,  201.  sec.  25. 
call  out  the  militia.  545,  sec.  33. 
appoint  commissioners  of  deeds,  and  re- 
move them,  139. 
when  to  appoint  senator  of  U.S.,  572. 


duties  respecting  canals  and  railroads, 

573. 
appoint  inspectors  of  beef  and  pork,  68. 

inspectors  of  herring,  358,  sec.  8. 

inspectors  of  flour  and  meal,  319. 

notaries  public,  700,  sec.  5. 
may  suspend  sentence  of  death,  Con.  X. 

J,  art.  5,  sec.  9,  xxv. 
when  to  issue  warrant  of  execution,  201, 

sec.  24. 
must  concur  with  majority  to  pardon. 

599. 
trustee  of  school  fund,  774. 
duty  respecting  banks,  60,  sec.  49,  54. 
may  prohibit  intercourse  with  infected 

vessels,  216. 
may  order  sheriff's  bond  prosecuted,  794, 

sec.  11. 
duty  respecting  acts  of  legislature,  787, 

8*^3 
GRANDPARENTS, 
liable  to   support  or  be   supported   by 

g  randchildren,  645,  sec.  26. 
GRAND  JURORS, 

summoning,  powers  and  duties,  410. 
when   quarter   sessions    may   organize. 

597. 
GRAIN, 

weight  of  a  bushel,  909,  sec.  6. 
GROUSE, 

when  not  to  be  killed,  334. 
GUARDIANS, 

acts  respecting,  341. 

liable  to  action  of  account,  5. 

in  cases  of  lunatics  and  idiots,  475. 

appointment  by  orphans'  court,  575. 

to  make  and  file  inventory  within  three 

months  of  appointment,  342. 
if  not,  citation  to  issue  at  his  expense, 

590,  sec.  73. 
to  settle  accounts  every  year,  342,  590. 
to  notify  intention  to  settle,  590,  sec.  76. 
commissions  to  be  allowed,  593,  sec.  92. 
liability  for  committing  waste,  907. 
father  may  appoint,  913. 
GUNNERS, 

not  allowed  on  lands  of  others,  334. 
GUNPOWDER, 
how  to  be  kept,  344. 

HABEAS  CORPUS, 

acts  regulating,  344. 

sheriff's  charges,  ib.,  sec.  1. 

cum  causa.     See  Practice  of  Law. 

to  remove  causes  out  of  circuit  court. 
116,  sec.  7.     See  Slieriff,  sec.  30. 

costs  on  removal  of  cause  by,  297,  sec. 
15. 
HAWKERS.     See  Pedlers,  619. 
HEALTH.     See  Diseases,  216. 
HEIRS, 

suits  against  regulated,  349. 

attachment  against,  42,  sec.  44. 

of  real  estate,  see  Descent,  212. 

of  personal,  275,  596,  notes. 

division  of  land  between,  or  sale,  600. 
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HEIRS— continued. 

cannot  make  title  to  land  until  one  year 

alter  death  of  owner,  7G6.  sec.  26. 
when  they  mast  claim  personal  property 
of  administrator,  281,  sec.  26,  27. 
HERRING, 

packing  of.  regulated,  351. 
Hit  ill  \V.\V-.     See  Roods,  736. 

to  salt  marshes,  522. 
HOMESTEADS, 

associations  to  procure,  85. 
conveyance  of,  so  as  not  to  be  sold  for 
debt,  707. 
HORSES, 

when  not  to  run  at  large,  18,  20. 
racing  prohibited.  339. 
HOUSEBREAKING, 

punishment  of,  182,  Bee.  39,41. 
HUDSON, 
boundaries  of  county,  167.     See  Town- 
ships, sec.  98. 
HUNTERDON, 

boundaries  of  countv.  160-3. 
HUNTING.  See  Game.  334. 
HUSBAND, 

compelled  to  support  wife  and  children. 

224. 
for  general   laws    respecting,   see   502, 

notes, 
entitled  to  administer  and  have  all  his 
wife's  personal  property,  279.  sec.  15. 
may  sue  or  distrain  for  rent  after  wife's 

d"eath,  221.  sec.  19. 
action  by,  with  wife,  666,  sec.  133. 

IDIOTS.  See  Lunatics;  Deaf  and  Dumb. 
•  how  educated.  210. 
IMMIGRANT-. 

laws  respecting,  647,  sec.  36,  37.     See 
Passengers,  617. 
IMMORALITY.      See  Vice  and  Immo- 
rality. 
IMPEAOHMENTS.     See  Con.  X.  J.,  art. 
6,  sec.  3,  xxvii. 

seal  of  the  court,  571,  sec.  9. 
IMPOSTORS. 

in  religion,  punishment,  179,  sec.  21. 
IMPRISONMENT, 

for  debt,  regulated,  354. 

bond  for  benefit  of  insolvent  laws.  356. 

prison  limits,  382,  sec.  23.     See  Habeas 
Corpus. 

in  cases  of  seduction,  383. 
INCEST, 

punishment  of,  178,  sec.  15. 

what  cohabitation  shall  be,  224,  sec.  6. 
INCOMPATIBILITY. 

of  certain  offices.  570,  sec.  4. 
INCORPORATIONS.   See  Corporations. 

taxes  on  acts  for,  824. 

advertisement  of  application  for,  152. 
INDENTURES.     See  Apprentices,  24. 


in  cases  of  poor  children,  641,  sec.  12,     INVENTORY, 


INDEX. 

to  books  of  deeds.  Sec,  133.  sec.  21.  22. 
to  books  of  judgments,  409,  sec.  21. 

I N I  > I  ( "I'M EN TS.   Sec  Orim inal  Proceed- 
in  cases  of  perjury,  180,  sec.  25,  26. 
when  to  be  found.  192,  Bee.  96. 

how  removed  by  certiorari.  '.*:'.. 
judgments  on,  when  not  reversible,  205. 
trial  and  proceedings  in  over.  597. 
INFANTS, 

acts  respecting,  357.      See  Marriages, 

500.  sec.  3. 
sale  of  lands.  769. 
punishment  for  having  carnal  knowledge 

of  female  under  ten,  with  her  consent. 

177.  sec.  10. 
of  convicts.  941. 
INFECTIOUS    DISEASES.      See  Dis- 

INFORMATIONS. 

for  criminal  matters  abolished,  348,  sec. 
15.     See  Q  to  Warranto. 
INJUNCTIONS.     See  Chancer}/. 
INNS  AND  TAVERNS, 

acts  resrulating,  362. 
INQUESTS, 

in  cases  of  death,  145. 

in  cases  of  idiocv  or  lunacy,  475. 
INQUIRY, 

writ  of.  see  Practice  of  Late. 

in  cases  of  replevin.  730.  sec.  13,  14. 
I N  SOLVE  N  T  C  O  B  P  0  R  A  TI ONS, 

acts  resrulatinsr  proceedings,  371. 
INSOLVENT  DEBTORS. 

acts  regulating  proceedings,  377. 
INSOLVENT  ESTATES, 

how  to  proceed.  385.  575. 

what  reserved  for  faniilv,  269. 
INSPECTORS. 

of  beef  and  pork,  68. 

flour  and  meal,  319. 

herring,  351. 

lunatic  asylum,  481. 

state  prison.  810,  sec.  4. 
INSURANCES. 

act  respecting  companies,  389. . 

for  benefit  of  married  women,  503. 
INTEREST, 

for  use  of  money,  401.     See  Building 
and  Loan  Societies. 
INTESTATES.     See  Executors  and  Ad- 
ministrators. 

descent,  212;  heirs  and  devisees,  349. 

insolvent  estates.  385. 

orphans'  courts.  574. 

prerogative  court,  697. 

surrogates,  833. 
INVALID  PENSIONS, 

how  to  be  paid,  896. 
INVASION, 

against  another  state,  196. 


25. 

in  cases  of  children  of  drunkards  and 
disorderly  persons,  891 


in  cases  of  assignments,  30,  sec.  3. 
of  estate  of  deceased  persons.  277,  sec. 
10;  586,  sec.  49,  50. 
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ISLANDS, 

in  the  Delaware  river,  159,  sec.  15. 
ISSUE.     See  Practice  of  Law. 

chancery  may  direct  to  be  tried  in  su- 
preme court  when  ordered  in  divorce 
cases,  226,  sec.  23. 

in  supreme  court,  where  tried,  &c,  526. 

of  fact  may  be  tried  by  court,  676,  sec. 
200. 

JAILS.     See  Workhouses. 
how  to  be  kept,  791. 
liquor  not  to  be  sold  in,  362. 
U.  S.  prisoners  kept  in,  206. 
also  in  state  prison,  813,  sec.  7. 
JOINT  DEBTORS, 
actions  against,  567. 
remedy  by  attachment,  42,  sec.  42. 
on  bills  or  notes,  suits  against,  666,  sec. 

134  to  141. 
misjoinder  of  defendants,  ib.,  sec.  130-2. 
JOINT  TENANCY, 

what  necessary  in  deed  to  create,  136, 
sec.  34.     See  Partition. 
JOINTURE.     See  Dower. 
JOURNALS, 

publication  of,  819. 
JUDGE, 

powers  at  chambers,  664,  sec.  119,  120  ; 

676,  sec.  203,  208  ;  684,  sec.  248. 
powers  in  orphans'  court,  588,  sec.  64  to 

69. 
may  try  issues  of  fact,  675,  sec.  200. 
may  order  perishable  property  attached 
to  be  sold,  46,  sec.  68. 
JUDGE  OF  ELECTIONS, 

election   of,   see    Townships,   835,   sec. 

12. 
duties,  see  Elections,  234. 
in  cases  of  elections  for  directors,  154. 
sec.  17. 
JUDGES, 

of  common  pleas,  number,  172. 
compensation  of  do.,  759;  fees,  292. 
who  not  to  sit  or  strike  jury,  404. 
not  to  act  as  clerk,  attorney,  or  counsel, 

405. 
powers  in  criminal  cases,  708. 
to  take  sheriffs  bond,  792. 

bond  of  justices,  419,  sec.  11. 
take  acknowledgment  of  deeds,  130. 
JUDGMENTS, 

docketing  of,  satisfaction,  &c,  406. 
docketing  justices',  in    common   pleas, 

436. 
by  confession,  affidavit,  76,  sec.  7. 
in   other   states,  actions  on,  681.     See 
Practice  of  Law. 
JURISDICTION.     See  Territory. 
cession  of,  to  United  States,  867. 
JURY.     See  Juries. 

punishment  for  attempting  to  corrupt  or 

influence,  180,  sec.  29. 
in  criminal  cases,  198,  sec.  6  to  11. 
how  summoned  to  attend  coroner,  145. 
fees  of,  294 ;  daily  pay,  415,  sec.  30. 


being  an  inhabitant  of  county,  town- 
ship, or  city,  does  not  disqualify,  405. 

when  such  county,  &c,  a  party,  405, 
sec.  6. 

may  be  required  to  take  oath  of  alle- 
giance, 565,  sec.  19. 

sessions  may  organize  grand  jury,  597, 
sec.  3. 

foreign  jury,  826. 

rules  of  S.  C.  respecting  striking,  rule  25. 

peremptory  challenges,  198,  414,  sec.  24. 

challenges  of,  447,  note. 
JUSTICES'  COURTS, 

acts  regulating,  420. 
JUSTICES  OF  THE  PEACE, 

election,  bond,  &c,  418. 

oath,  and  when  to  be  taken,  563. 

duty  of,  respecting  apprentices,  24. 
in  cases  of  bastardy,  64. 

may  act  as  coroner,  145,  sec.  5. 

punishment  for  bribery  of,  180,  sec.  27. 
receiving  bribe  or  unlawful  fees,  ib. 

may  protest  notes  and  bills,  699. 

proceedings  as  to  landlords,  450. 

may  solemnize  marriage,  500,  sec.  2. 

to  record  same,  make  copy  thereof,  and 
deliver  to  clerk  of  township,  74,  sec.  11. 

proceedings  as  to  poor,  637. 
as  to  vagrants,  896. 

powers  and  duties  in  criminal  cases, 705. 

duties  in  cases  of  taxation,  812. 

not  to  keep  tavern,  434,  sec.  84. 

two  may  try  charge  of  petit  larceny,  182, 
sec.  35. 

duty  in  forcible  entry  and  detainer,  322. 

licensing  shows,  suppressing  vice,  &c, 
898. 

bind  out  children  of  vagrants,  897. 

call  out  inhabitants  at  fires,  310. 

suppress  riots,  735. 

cannot  be  clerk,  124,  sec.  16. 

cannot  act  if  related  to  parties,  404. 

cannot  be  sheriff,  797,  sec.  32. 

may  administer  oaths,  566,  sec.  30. 
JUSTICES  OF  SUPREME  COURT, 

salaries,  759;  fees,  288. 

compensation  for  holding  circuit,  827, 
sec.  14;  663,  sec.  109. 

oath  of  office,  563. 

fees  in  oyer  and  terminer,  599,  sec.  15. 

when  may  be  challenged,  404. 

what  offices  not  to  hold,  571. 

preside  in  county  courts,  171. 

may  be  called  to  advise  chancellor,  101. 

not  attending  circuit,  828,  sec.  18. 

jurisdiction  in  actions  against  county 
collector  for  neglect  of  duty  under  tax 
law,  846,  sec.  28. 

taxes  agaiust  banks,  849,  sec.  46. 
JUSTIFICATION, 

of  bail  proceedings,  656,  sec.  28  to  34. 

KEEPER  OF  STATE  PRISON, 

appointment  and  duties,  810. 
KIDNAPPING, 

punishment,  187,  sec.  62. 
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KILLING, 

when  excusable,  189,  sec.  71.  75. 
murder,  degrees,  and  punishment.  176. 
manslaughter.  177.  Bee.  7. 

LABELS, 

punishment  for  counterfeitine,  195. 
LABOR, 

hours  of.  360. 

payment  for  in  cases  of  execution  and 
attachment.  46. 
LAME, 

paupers,  relief  of.  640,  sec.  8. 
LANDLORD. 

acta  for  benefit  of.  450. 

rent  to  be  paid  in  cases  of  assignments. 

33.  sec.  19. 
distress  by,  for  rent.  217. 
widow  liable  for  rent    after  dower  as- 
signed. 230,  Bee.  24. 
LANDS, 
associations  for  purchasing.  &c,  74. 
sale    of.    by   order   of   chancellor,    357. 

606. 
sale  of  contingent  estates,  135. 
conveyance  of.  by  the  owner.  130. 
sale  of,  to  pay  debts.  760. 
what  notice  of  sale  to  be  given.  767. 
damages  to  be  assessed  and  paid  when 
taken  for  roads.  736. 

for  railroads  and  canals.  715.  771. 
partition  and  sale  if  not  divisible  without 

great  prejudice  to  the  owners,  600. 
estate  by  the  curtesv.  214.  sec.  6:  606, 

sec.  29  to  31. 
descent  of,  212. 
devises  of.     See  Wills. 
right   of  entry   in,  when   barred,   471, 

sec.  16. 
sale  of,  bv  virtue  of  will,  279.  sec.  19. 

20,  21. 
tenure  of,  137. 

sixty  years'  possession  a  good  title,  468. 
when  thirty  years  bars  action,  ib. 
when  twenty  years  bars  ejectment.  471, 

sec.  16,  17. 
surveys,  recording  of,  469,  836. 
defendant  in  execution  may  have  sold, 

before  goods.  761,  sec.  5. 
proprietary  rights  may  be  sold,  763.  sec. 

13:  766.  sec.  25. 
title  not  tried  in  justices'  courts.  420. 
of  absconding  parents  may  be  let  out  for 

benefit  of  their  families.  641,  sec.  13. 
of  paupers,  how  sold,  649. 
sale  of,  for  payment  of  taxes.  853. 
sale  of  herbage.  <tc,  for  do.,  847.  sec. 

34-8. 
boundaries,  how  settled  and  recorded, 

468,  sec.  4. 
title  in  New  Jersey,  837. 
LARCENY, 

if  under  twenty  dollars,  181,  sec.  34,  35. 
over  twenty  dollars.  182.  sec.  36. 
conviction  for  two  offences,  ib..  sec.  37. 
by  lodger  from  landlord,  183,  sec.  44 


of  bills,  bonds,  deeds,  writing 
46. 

records,  writs.  4c.,  sec.  47. 
fixtures,  Lrra:n.   crass,  fruit.  vegetables, 
trees.  &c,  L88,  Bee.  66  to  68. 

of  wrecked  goods,  945,  see.  10. 
LAWS, 

to  be  filed  and  kept  bv  secretary  of  state, 

7-7.  sec.  8. 
copied  and  printed,  sec.  9. 
when  passed  without  approval  of  gover- 
nor, 788,  sec.  12. 
when  passed  after  a  veto.  sec.  13. 
of  foreign  states,  824. 
taxes  on.  824.  . 

LEARNING, 
incorporations  to  promote.  45  7. 
deaf.  dumb,  blind.  Arc.  208. 
public  schools.  774. 
what  apprentices  to  have,  641,  sec.  12. 
LEASE. 

when  to  be  in  writing.  330.  sec.  9,  10. 
if  land  sold,  purchaser  to  have  benefit  of. 

136,  sec.  33. 
lessees  to  have  benefit  of  covenants,  sec. 

34.    See  Landlord  and  Tenant.  450. 
LEGACIES. 

act  for  the  recovery  of.  461. 

if  no  time  fixed,  to  be  paid  in  one  year. 

463.  sec.  7. 
no  defence  to  suit  for,  that  there  are 

disputed  claims,  unless  rule  has  been 

obtained  to  limit  creditors.  282.  sec.  33. 
refunding  bond,  462,  281,  sec.  28. 
orphans'   court  may  enforce    payment. 

588,  sec.  65. 
contingent.  463. 
LEGISLATURE.  See  Constitution,  X.J.. 

art.  4. 
briberv  of  members,  punishment.  194. 

sec."ll0.. 
bargaining  for  votes,  do.,  sec.  111. 
election  and  return  of  members.  233. 
acts  of,   how  filed,  kept,   and   printed. 

7-7.  819. 
pay  of  members  and  officers.  758. 
members  may  administer  oaths  to  fellow 

members,  564.    See  Constitution,  art. 

4.  sec.  8. 
LETTERS. 

sending  threatening,  188,  sec.  65. 
of  guardianship,  testamentary  and  ad- 
ministration, recorded  and  transcripts 

evidence.  579,  sec.  17. 
with  will  annexed.  592. 
of  attornev.  acknowledsrment  and  record. 

133.  sec.  23. 
LEAVDNE^S. 

punishment  of,  179.  sec.  18. 
LIBEL, 

truth  may  be  given  in  evidence,  465. 
declaration  for,  668,  sec.  146. 
costs  in  actions  for,  676,  sec.  205. 
LIBRARY, 

acts  regulating  state.  173,  465. 
companies,  incorporation  of,  457. 
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LICENSE, 

to  keep  inn  or  tavern,  3G2. 
to  exhibit  menageries,  &c,  903. 
to  practise  law,  rules  8.  O.j  1  to  12. 
to  physicians,  536,  sec.  11  to  15,  20. 
to  hawkers  and  pedlers,  619. 
LIEN, 
attachment  to  be,  35,  sec.  7,  8.     See 

Mechanics'  Lien,  524. 
on  vessels,  529. 

of  landlord  for  rent,  450,  sec.  4. 
by  persons  who  have  embezzled  public 

property,  void,  5.71,  sec.  7. 
of  decrees  in  chancery,  102,  sec.  55;  99, 

sec.  88,  92. 
of  judgments,  761. 
of  forfeited  recognisances,  708,  note, 
what  a  lien  on  property  of  corporations, 
156,  sec.  28. 
LIFE  INSURANCE, 
acts  regulating,  389. 
LIMITATION, 

of  actions,  acts  regulating,  467. 
of  indictments,  192,  sec.  96. 
actions  on    bond  of  executors,  adm'rs, 
guardians,   trustee,    receiver,    or    as- 
signees, not  to  affect  sureties,  unless 
commenced    in    twenty    years    after 
date,  472,  sec.  24. 
against  securities  in  sheriff's  bond,  470, 
sec.  11. 

in  constables  bond,  ib. 
of  actions   against   ex'rs,    adm'rs,  &c, 
388,  sec.  15. 
LIMITED  PARTNERSHIPS, 

acts  regulating,  613. 
LINES, 

boundary,  how  settled,  468,  sec.  4. 
between  counties    and  townships,  how 

ascertained  and  marked,  157. 
of  the  several  counties,  157. 
between  this  and  other  states,  860. 
LIQUORS, 

penalties  for  unlawful  sale  of,  362.     See 
Vice  and  Immorality,  898. 
LOAN  SOCIETIES, 
incorporation  of,  83. 
LOCOMOTIVK, 

to  ring  bell,  &c,  713. 
LODGER, 

stealing  by,  183,  sec.  44. 
LOST  DEEDS, 

act  for  relief  respecting,  136. 
LOTTERIES, 

punishment  for  making,  selling  tickets, 

advertising,  &c,  338. 
deeds  given  in  pursuance  of,  void,  ib. 
indictment  for  making,  947. 
LUMBER, 

transported  on  canals,  <fec,  penalty  for 
selling,  pledging,  or  buying  without 
consent  of  owner,  192,  sec.  101. 
afloat  in  river  Delaware,  869. 
LUNATICS, 

acts  for  care  of,  475. 

dangerous,  how  confined,  478,  sec.  13. 


LYCEUMS, 

incorporation  of,  457. 

MAINTENANCE, 

of  bastards,  64. 

of  wife  and  children,  224,  sec.  10. 

of  poor  persons  by  their  relations,  645, 

MALICIOUS  MTSCHIEF, 

punishment  of.  188,  sec.  69,  70. 

opening,  breaking,  injuring  fences,  or 
wood,  grass,  timber,  or  digging  up 
vegetables,  trees,  <fec,  194.  sec.  108. 

injuring  railroad,  189,  sec.  71. 

injuring  Morris  canal,  717,  sec.  27. 
MANDAMUS, 

act  regulating  writs  of,  489. 
MANIFESTS, 

of  vessels  navigating  Delaware  and  Ra- 
ritan  canal,  716. 
MANSLAUGHTER, 

punishment  of,  1 77,  sec.  7. 

inquests  when  suspected,  145. 
MANUFACTURES, 

acts  for  incorporating  companies,  491. 

privilege  of  laborers,  34,  46. 
MANUMISSION, 

of  slaves,  801. 
MAPS, 

of  counties  and  townships,  159,  sec.  14. 
MARRIAGES, 

act  regulating,  500. 

registry  of,  73. 

persons  celebrating  to  record,  and  return 
them,  74,  sec.  11. 

trial  of  issue,  827,  sec.  12. 

when  absence  of  husband  or  wife  will 
excuse,  178,  sec.  13. 

when  punishable,  ib. 

when  entirely  void,  177,  sec.  11. 
MARRIED  WOMEN, 

acts  respecting  property  of,  503. 

widow  to  have  her  own  property,  282. 
MARINERS, 

may  dispose  of  their  effects,  916. 
MARKETS, 

chosen  freeholders  may  establish,  14. 
MARKING, 

sheep  and  cattle  regulated,  16,  sec.  26. 
MARSHES, 

setting  fire  to  wilfully,  punishment,  310. 
See  Meadows,  504. 
MASTERS, 

remedy  of,  against  apprentices  and  ser- 
vants, or  those  who  entice  or  harbor 
them,  24. 
MASTERS  IN  CHANCERY, 

appointment  of,  573,  sec.  19. 

may  acknowledge  deeds,  130,  sec.  1. 

take  affidavits,  5.66,  sec.  30. 

make  sale  of  land,  104,  sec.  64. 

act  in  mortgage  proceedings  in  circuit 
court,  552,  sec.  21. 

state  accounts,  and  take  examination  of 
witnesses  in  orphans'  c'rts,  588,  sec.  64. 

fees  of,  287. 
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MAYHEM, 

punishment  of,  183,  sec.  40. 
MAYOR, 

of  city  may  call  out  militia  to  suppress 
riots,  Arc,  sec.  116,  act  of  1846. 
MEADOWS, 

banking  up  of,  &c.  504. 

Betting  lire  to,  punished,  310. 

roads  to  salt  meadows,  522,  048. 
MEAL, 

inspection  of,  319. 
MEASURES,      See    Weights   and   Mea- 
sures. 
MECHANICS, 

when  to  be  first  paid,  34,  46. 
MECHANIC.-'  LIEN, 

acts  regulating,  524. 
MEDICAL  SOCIETIES, 

ads  to  incorporate,  534. 

meetinsr  of.  948. 
MENAGERIES. 

how  licensed  and  taxed.  903. 
MERCER, 

boundaries  of  county,  166. 
MESNE  PROFITS, 

action  for.  662,  sec.  99;  675,  sec.  196. 
MIDDLESEX. 

boundaries  of  county,  160,  162-3,  169. 
See  Townships,  886,  sec.  97. 
MILESTONES, 

board  of  freeholders  may  have  them  set 
up.  and  also  guide-posts  iu  roads,  746, 
sec.  44. 
MILITIA, 

acts  regulating,  539. 

when   may   be  called   out  by  mayor  or 
sheriff,  sec.  116,  act  of  ls4tj. 
MILLDAMS, 

roads  and  bridges  over,  who  to  maintain. 
743,  sec.  26,  27. 

races  and  streams  from,  how  opened  and 
cleared,  523,  sec.  85. 
MILLS, 

acts  to  ascertain  toll,  547. 

wheels  to  be  covered  in  and  hid,  743, 
sec.  26. 
MINERAL  WATERS,  • 

penalty  for   using,  selling   or  breaking 
marked  bottles,  498. 
MINORS. 

at   academies   and    colleges   not  to  be 
trusted,  357. 

how  many  hours  to  labor,  360. 

how  bound  out,  24,  637. 

not  to  marry  without  parents'  consent, 
500.  sec.  3. 

may  choose  guardians,  580,  sec.  23. 

punishment  of.  941. 
MINUTES, 

of  legislature.     See  Statutes,  819. 
MISDEMEANORS, 

at  common  law.  192,  sec.  92. 
MISJOINDER. 

of  parties  in  actions,  remedv,  665,  sec. 
129  to  132. 


MISNOMER, 
plea  of  in  criminal  cases,  indictments  to 
be  amended,  199,  sec.  14. 
MISPRISIONS, 

of  clerks  or  others  amendable.  7. 
MISTAKES; 
when   amendable,  7.     See   Practice  of 
Law,  068,  sec.  143;  670,  103-6. 
MONEY, 

of  account  regulated,  547. 
MONMOUTH, 

boundaries  of  county,  160. 
MORRIS, 

boundaries  of  county,  162. 
MORRIS  CANAL. 

act  for  the  protection  of,  717. 
MORTGAGES, 

acts  respecting,  547. 

consequences  of  not  being  registered. 

550,  sec. 10. 
proceedings  on  in  circuit  court,  552.  See 

Chancery. 
when  execution  on,  107,  sec.  87. 
in  cases  of  infants.  357. 
given  after  arrest,  void,  356,  sec.  13. 
given  by  officers  who  have  embezzled 

public  money,  void.  571,  sec.  7. 
right  to  redeem  land  barred  by  twenty 
years'   possession  of  the   mortgagee, 
471,  sec.  18. 
to    secure   purchase    money,    preferred 
before  any  previous  judgment  against 
purchaser,  133,  sec.  20. 
to  be  registered  in  order  received,  ib. 

sec.  1 97 
if  two  or  more  received  at  same  time,  to 
be   registered  in  the   order   of  their 
dates,  ib. 
MOTHER, 

when  to  inherit  child's  land.  213,  sec.  4. 
when    to    have    personal    estate,    596, 

notes, 
liable   to   support  or  be  supported   by 
children,  645,  sec.  26. 
MOTIONS.     See  Rules  S.  C,  20  to  24,  88 
to  91. 
decisions  respecting,  691,  notes. 
MURDER, 

degrees  and  punishment.  176,  sec.  3-5. 

trial,  in  certain  cases,  200. 

copy    of    indictment    and    challenges. 

1*97. 
punishment,  how  inflicted,  192,  sec.  97. 
governor   may    reprieve,    Con.,    art.    5, 

sec.  9. 
court  of  pardons  may  commute  sentence. 

600. 
in  case  of  reprieves,  if  prisoner  not  par- 
doned, governor  to  issue  warrant  for 
execution,  201,  sec.  24. 
M  USER  ATS, 

act  for  preservation  of,  18. 
MUTUAL  DEALERS.     See  Set-off,  790. 
in  cases  of  insolvent  corporations,  373, 
sec.  12. 
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MUTE, 

consequence  of  prisoner  remaining,  197, 
sec.  5. 

NAVIGATION, 

of  Delaware  and  Earitan  rivers  regu- 
lated, 555. 

incorporation  of  companies,  558. 
NE  EXEAT, 

court  of  chancery  always  open  for,  97, 
sec.  3. 

how  writ  granted,  98,  sec.  19. 
NEWSPAPERS, 

clerk  of  county  to  file,  124. 

advertisement  of  assignments  in,  30, 
sec.  3. 

advertisement  of  attachment,  37,  sec. 
11. 

of  rule  for  creditors  to  bring  in  claims 
against  estate  of  deceased  person,  386, 
sec.  3  ;  589,  sec.  70. 

of  sales  of  land  by  officers,  executors, 
&c,  767,  sec.  28. 

of  notices  of  proceedings  to  appraise 
value  of  land  required  for  railroad, 
turnpike  or  plank  road,  715. 

of  notice  of  any  suit,  order  or  proceed- 
ing in  any  court,  in  such  paper  out  of 
state  as  court  shall  direct,  681. 

of  applications  for  partition,  600. 

in  cases  in  orphans'  or    prerogative 
courts,  603,  sec.  11. 

of  the  time  and  place  of  holding  court 
to  hear  insolvent  debtor,  377,  sec.  1. 

of  scire  facias,  662,  sec.  105. 

laws  to  be  published  in,  819. 
NEW  TRIAL, 

motion  for,  660,  sec.  75.  See  Rules  of 
Supreme  Court,  30  to  41. 

not  allowed   on   appeal   from  justices' 
courts,  430,  sec.  52. 
NEW  YORK, 

boundary  between,  and  this  state,  862. 
NONJOINDER, 

of  a  plaintiff,  when  not  to  be  objected  to 
by  defendant,  665,  sec.  129. 

of  co-defendant,  writ  and  declaration 
may  be  amended,  666,  sec.  131. 

judgments  and  costs,  ib.,  sec.  132. 
NONPROS, 

motion  fur,  must  be  made  at  first  term 
after  the  default,  Rules  S.  C,  20. 
NONRESIDENT, 

debtors'  attachment  against,  35. 

when  statute  of  limitation  does  not  run, 
470,  sec.  14. 

scire  facias  against,  how  published,  662, 
sec.  105. 

remedy  against,  for  unlawfully  killing 
game,  325,  sec.  11. 

administration  on  estate  of,  how  re- 
corded and  acted  on  in  this  state,  834. 

proceedings  in  case  of  a  will  of,  917. 
NONSUIT, 

when  not  allowed  in  justice's  court,  424, 
sec.  19. 


or  on  trial  of  appeal,  430,  sec.  51. 

or  in   other   courts,  after  jury   retires, 
Rules  S.  C,  76. 
NORMAL  SCHOOL, 

act  to  establish,  783. 
NOTARIES, 

appointment  of,  700;  oath,  ib.,  sec.  10. 

to  make  record  of  protest,  ib.,  sec.  7. 

evidence  in  certain  cases,  ib.,  sec.  8,  9. 

fees  of,  ib.,  sec.  6,  11. 
NOTES.     See  Promissory  Notes,  699. 

of  banks,  must  be  payable  on  demand, 
51,  sec.  4. 

circulating  as  money  may  be  taken  in 
execution,  268,  sec.  7. 

punishment  for  counterfeiting,  passing, 
&c,  175. 

action  may  be  brought  against  all  the 
parties  jointly,  666,  sec.  134  to  141. 

copy  of,  to  narr.  or  plea,  682,  sec.  236-8. 
NOTICE, 

of  application  to  legislature  for  incorpo- 
rations, or  for  new  counties  or  town- 
ships, or  altering  lines,  152. 

of  ejectment  must  be  given  by  tenant  to 
landlord,  454,  sec.  15. 

by  administrators,  executors,  guardians, 
&c,  of  intention  to  settle  account  in 
orphans'  courts,  580,  sec.  24;  590,  sec. 
76. 

by  do.  to  creditor  that  he  disputes  his 
account,  281,  sec.  29. 

to  quit,  by  landlord  to  tenant,  to  be  three 
months,  454,  sec.  17. 

of  sale  of  personal  property  on  execu- 
tion, 269,  sec.  10. 

of  sales  of  land,  by  executors,  officers, 
&c,  767,  sec.  28. 

of  application  for  dower,  219,  sec.  18. 

publication  of  in  any  suit  or  proceeding 
in  court,  681,  sec.  229. 

of  scire  facias,  662,  sec.  105. 

decisions  of  court  respecting  notice  of 
motions,  691,  notes.     See  Rules  S.  C, 
20  to  24. 
NUISANCES, 
•  punishment  of,  191,  sec.  92. 
NUNCUPATIVE  WILL, 

when  good  and  how  proved,  915. 

OATHS, 

acts  respecting,  and  who  may  administer 
them,  563. 

when  word  is  used  in  statute,  it  will  au- 
thorize a  person  conscientiously  scru- 
pulous to  be  affirmed,  566,  sec.  28. 

of  arbitrators  and  referees,  28. 

assessors,  877. 

assignee  to  list  of  claims,  30,  sec.  3. 

clerk  of  township,  877,  sec.  19;  clerk  of 
board  of  freeholders,  110,  sec.  8. 

clerks  of  courts,  122. 

coroners,  145. 

commissioners  to  set  off  dower,  229,  sec. 
17. 
to  divide  land,  604,  sec.  18. 
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OATHS— continued. 
commissioners  of  deeds,  140,  sec.  50, 55. 

of  wrecks.  946,  sec.  12. 
constable,  877. 

creditors   in   cases  of  assignments,  30, 
sec.  3. 
to  obtain  attachment,  35. 
to  a  claim  against  estate  of  person  de- 
ceased, 386,  sec.  3  ;  589,  sec.  70. 
to  obtain  an  order  for  bail  on  contract, 
354. 
in  cases  of  tort,  686,  n. 
that  more  than  one  hundred  dollars  is 
due,  431,  sec.  63. 
election  officers,  234. 
freeholders  to  hear  appeals  in  cases  of 

taxation,  877. 
inspectors  of  beef  and  pork,  68. 
of  flour  and  meal,  320. 
of  herring,  352,  sec.  9. 
justices  of  peace  liable  to  penalty  for 

acting  before  taking,  419,  sec.  14. 
officers  not  specified,  563. 
pilots,  623.  sec.  3. 
overseer  of  the  poor,  877. 
prosecutors  of  pleas,  49,  sec.  5. 
secretary  of  state,  786. 
sealer  of  weights  and  measures,  909. 
sheriffs,  792. 

state  directors,  574,  sec.  25. 
surrogates,  833. 

surveyors  of  the  highways,  876. 
when  to  be  taken  and  filed,  877,  sec.  21. 
state  prison  officers,  818. 
treasurer,  892. 

may  be   administered   by  president   of 
council  of  proprietors,  and  by  deputy 
surveyors,  836. 
by  clerk  of  township,  879,  sec.  37. 
by  commissioners  of  deeds  in  other 

states,  141,  sec. 59. 
by  presiding  officer  of  town  meeting, 

880, 'sec.  45. 
by  commissioners  to  divide  land,  602, 

sec.  6. 
by  foreman  of  grand  jury,  410,  sec.  3. 
by  president  of  board  of  pilots,  629> 

sec  38. 
by  surrogate,  229,  sec  17;  583,  sec.  38. 
form  of,  by  uplifted  hand,  565,  sec.  22. 
declaration,  565,  sec.  26. 
affirmation,  ib. 
OBLIGATIONS, 
act  concerning,  and  joint  debtors,  567. 
See  Bonds  and  Warrants,  76. 
OBTAINING  MONEY, 

or  property  by  false  pretences,  punish- 
ment, 185,  sec.  52. 
OCEAN, 

act  respecting,  170. 
OFFENDERS, 

governor  may  offer  reward  for,  204. 
going  into  another  county,  how  appre- 
hended and  bailed,  707,  sec.  12. 
convicted,  when  to  be  taken  to  state 
prison,  811,  sec.  1. 


fugitive,  expense  of  bringing  into  state, 

how  paid,  201. 
OFFICERS, 

penalty  for  taking  unlawful  fees,  or  re- 
ward for  official  services,  180,  sec.  28. 
bribery  or  attempt  to  bribe,  ib.,  sec.  27. 
embezzling  money,  &c,  185,  sec.  50. 
refusing  to  deliver  books  and  papers  to 

successor,  ib.,  sec.  51. 
punishment  for  obstructing,  ib.,  sec.  53. 
suffering  offender  to  escape,  ib.,  sec.  54. 
frauds  by,  punishment  for,  579. 
freehold  qualification  unnecessary,  574. 
elective  by  people,  who  to  vote,  Con., 

art.  2. 
OFFICES, 

acts  regulating  commissions  and  resig- 
nations, 570. 
aliens  not  to  hold  or  to  vote,  6. 
unlawfully  held,  remedy,  711. 
OPERATIVES, 

payment  of,  34,  46. 
ORDINARY.  See  Prerogative  Court ,697. 
when  he  may  order  division  of  land,  603, 

sec.  10. 
appoint  commissioners  to  set  off  dower, 

230,  sec.  21. 
order   bonds   prosecuted,  278,  sec.  12 ; 

587,  sec.  61. 
ORPHANS'  COURTS, 
acts  regulating,  575. 
who  constitute,  and  terms  of,  171. 
proceedings  if  estate  insolvent,  385. 
settle  claims  in  cases  of  assignments,  33. 

account  of  assignee,  ib. 
order  land  to  be  divided   or  sold,  603, 

sec.  10. 
confirm  report  of  sale,  604,  sec.  17  ;  728, 

sec.  27. 
order  land  sold  to  pay  debts,  764,  sec.  16. 
order  widow's  dower  set  off,  229. 
seal  of  the  court,  571,  sec.  2. 
presiding  judge,  who  to  be,  171,  sec.  4. 

to  sign  orders  and  decrees  in  clerk's 
book,  588,  sec.  63. 

refer  account  to  master,  or  direct  him 
to  take  testimony,  ib.,  sec.  64. 

order  writs  to  issue,  ib.,  sec.  65. 

order  proceedings  against  executors, 
administrators,  &c,  to  prevent 
fraud,  ib.,  sec.  67. 

how  carried  on,  589,  sec.  68. 
OVERSEER  OF  HIGHWAYS, 
appointment  of.  871. 
for  duties,  see  Roads,  736. 
respecting  fire  in  the  woods,  310. 
respecting  bridges,  79. 
OVERSEER  OF  POOR, 
appointment  and  oath,  871. 
duty  as  to  poor.  637. 

as  to  bastards,  64. 

respecting  pedlers,  620,  sec.  8. 
to  receive   property  of  persons   dying 

without  heirs,  281,  sec.  27. 
to  receive  forfeitures  under  act  for  sup- 
pressing vice,  897. 
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OVERSEERS  OF  POOR— continued. 
duty  respecting  stray  cattle,  13. 
respecting  lunatics,  475. 
OVER  AND  TERMINER, 

how  constituted,  597. 
special  terms,  ib.,  sec.  2. 
regular  terms,  172. 
may  be  adjourned  over,  828,  sec.  26. 
proceedings  if  judge  does  not  attend,  ib. 
OYSTERS, 
how  caught  and  sold,  117. 

PARDONS.     See  Constitution  N.  J.,  art. 
5,  sec.  10. 
court  of,  organized,  599. 
/PARTICULARS, 

of  demand,  682,  sec.  236-9. 
if  general  issue  pleaded,  668,  sec.  156. 
PARTITION, 

proceedings  to  obtain,  600. 
in  chancery,  606,  sec.  26. 
PARTY  TO  SUIT, 
may  testify,  928,  sec.  34. 
when  may  be  required,  927. 
PARTNERSHIPS, 

acts  regulating  limited,  613. 
PARTRIDGES, 

season  for  killing,  334,  sec.  10. 
PASSAIC, 

boundaries  of  county,  165. 
PASSENGERS, 

arriving  in  this  state,  617. 
poor  coming  into  state,  646,  sec.  32,  33. 
prohibited  in  certain  counties,  650.    See 
Travellers,  889. 
PAYMENT.     See  Obligations,  567. 
PEDLERS, 

acts  for  licensing,  619. 
PENAL  STATUTES, 

actions  on,  when  to  be  brought.  473. 
actions  by  common  informers,  679. 
recognisance  not  required  on  writs  of 
error,  263.  sec.  13. 
PENITENTIARY.  See  State  Prison, Sll. 
PENSIONS, 

to  invalids  and  widows,  896. 
PERJURY, 

punishment  of,  179,  sec.  23,  24. 
indictments  for,  180,  sec.  25,  26. 
on  oaths  and  affidavits,  566,  sec.  30. 
false  swearing  at  elections,  254,  sec.  107. 
PERSONAL  PROPERTY, 
what  exempt,  271. 
how  sold  on  execution,  269,  sec.  10. 
distribution  of  by  executor  or  adminis- 
trator, 278,  sec.  13  to  17  ;  588,  sec. 
65 ;  596,  notes, 
transported  on  roads,  canals,  &c,  pen- 
alty for  buying  or  selling  without  con- 
sent of  owner,  192.  sec.  101-2. 
if  perishable,  how  sold,  716. 

in  cases  of  attachment  may  be  sold  by 
order  of  judge,  46,  sec.  68. 
PERSONATION, 

of    another    fraudulently,    punishment, 
185,  sec.  49. 


PHYSTCTANS. 

who  authorized  to  practise,  534. 

to  make  accounts  in  plain  words,  537, 

sec.  16. 
of  state  prison,  812. 
PILOTS, 

acts  for  licensing,  623. 
PLANK  ROADS, 

incorporation  of  companies,  630. 
notice  of  proceedings  to  appraise  land  in 

certain  cases,  715. 
PLEA, 

when  to  be  filed,  658,  sec.  51  to  55. 
affidavit  required,  668,  sec.  155. 
how  many,  682,  sec.  235. 
copy  of  writing  or  bill  of  particulars  to 

be  annexed,  ib.,  sec.  237. 
of  general  issue  and  notice  of  special 

matter,  written  notice  of  special  mat- 
ter to  be  filed  by  the  plaintiff,  668, 

sec.  156. 
similiter  may  be  added,  669,  sec.  157. 
condition   precedent  must  be  specified, 

668,  sec.  145 
color  and  special  traverse  abolished,  668, 

sec.  149. 
right  of  way  may  be  pleaded  generally, 

668.  sec.  150. 
in  abatement,  666.  sec.  131-2. 
dilatory,  affidavit,  Rules  S.  C,  19. 
PLEADING.    See  Practice  of  Laxo.  652. 

decisions  respecting,  694,  notes. 
POISONING, 

punishment  for,  176,  sec.  4  ;  183,  sec.  42. 
POLYGAMY, 

punishment,  and  exceptions,  178,  sec.  13. 
POOR, 

acts  for  settlement  and  relief  of,  637. 
alien  passengers,  617. 
prosecution  or  defence  of  suits  by,  681. 
criminals  to  have  counsel,  197,  sec.  2. 
POOR-HOUSES, 

chosen  freeholders  to  build  and  regulate, 

113-4,  sec.  30  to  35. 
when  townships  may  have,  114,  sec.  42 ; 

642,  sec.  15. 
president  of  trustees  may  bind  out  poor 

children.  645,  sec.  25. 
paupers,  how  sent  to,  645,  sec.  27. 
officers  may  proceed   against  father  or 

mother  of  bastard,  66,  sec.  9. 
PORK, 

inspection  of,  68. 
POSSE  COMITATUS, 
power  of  county,  sheriff  may  require, 

797,  sec.  29;  or  call  out  militia,  sec. 

116,  act  of  1846. 
POSSESSION, 

what  gives  title  to  land,  468. 

of  three  years   bar   to   action,   forcible 

entry  and  detainer,  325,  sec.  23. 
how  landlord  to  obtain,  454-5. 
POSTHUMOUS  CHILI), 
when  entitled  to  share  of  land,  214,  sec. 

7-9. 
born  after  making  a  will,  916,  sec.  21. 
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POUND, 

in  cases  of  distress,  217. 

of  beasts  doing  damage,  303. 

in  cases  of  swine,  1 9,  20. 

appointment  of  keeper,  874. 
PRACTICE, 

in  court  of  chancery  regulated,  96. 

in  courts  of  law,  652.  See  Rules  of  Su- 
preme  <  kywrt,  958. 

in  criminal  eases,  197. 
PREGNANCY, 

concealment  of,  178,  sec.  14. 

procuring  miscarriage,  L93,  sec.  103. 
PREROGATIVE  COURT, 

act  regulating,  697. 

seal  of,  571,  sec.  8. 

appeal  to  from  surrogate  and  orphans' 
court,  579,  sec.  16;  585,  sec.  45;  698, 
notes.     See  Constitution,  art.  6,  sec.  4. 

may  order  dower  set  off,  230,  sec.  21. 

appeal  in  dower,  proceedings  by  or- 
phans' court,  230,  sec.  20. 

order  partition  if  land  in  more  than  one 
county,  603,  sec.  10. 

may  order  prosecution  of  bonds  of  ad- 
ministrators, &c,  278,  sec.  12 ;  587, 
sec.  61. 

decisions  to  be  reported,  733. 
PRESIDING  JUDGE, 

of  county  courts,  171. 

powers  in  orphans'  court,  588,  sec.  63-8. 
PRESIDENT  OF  SENATE, 

powers  of.  572.     • 
PRINTING, 

advertisements,  price  of,  300,  sec.  38. 

public,  prices  and  manner,  823. 
PRISON, 

of  county  to  be  in  charge  of  sheriff, 
791. 

bounds  of,  how  marked  out,  382. 

liquor  not  to  be  sold  in,  368,  sec.  40,  43. 

penalty  for  breaking  and  aiding,  186, 
sec.  58-9. 

persons  arrested  for  seduction,  not  en- 
titled to  walk  in  bounds,  383,  sec.  26. 

U.  S.  prisoners  to  be  confined  in,  206. 
See  State  Prison,  813. 
PRIZE  FIGHTING, 

penalty  for,  or  being  present,  or  carry- 
ing passengers  to,  191,  sec.  88-90. 
PROBATE  OF  AVILLS, 

how  granted,  579,  sec.  16  to  18. 

appeal  in  such  cases,  579,  sec.  16;  587, 
sec.  59. 

costs  of  trial,  587,  sec.  60. 

cases  of  wills  proved  in  other  states,  917. 
PROCESS, 

to  be  dated  the  day  issued,  664,  sec. 
121. 

attachments  may  be  returnable  in  vaca- 
tion, 45,  sec.  62. 

summons  the  same,  663,  sec.  114. 

all  other  common  law  writs  are  return- 
able as  heretofore,  in  term. 

returns  may  be  shown  to  be  untrue  in 
the  same  action,  665,  sec.  125. 


in   supreme   court  to  several  counties, 

665,  sec.  L26. 

punishment  lor  obstructing  service,  L85, 

sec.  53. 
civil  not  to  be  served  on  Sunday,  900, 

sec.  7. 
against  Seventh-day  christians,  qo1  to  Ik: 

returnable  on  Sat  unlay,  899,  sec  ::. 
criminal  may  be  served  on  Sunday,  709. 
how  served  on  chosen  freeholders,  110, 

sec.  3. 
how  served  in  suits  against  townships, 

873. 
against  corporations,  155. 
PROFANITY, 

punishment  of,  897,  179,  sec.  22. 
PROMISES, 

what  must  be  in  writing,  330,  sec.  14. 
PROMISSORY  NOTES, 
acts  respecting,  699. 
if  separate  actions  against  several  par- 
ties, attorney  to  have  but  one  bill  of 

costs,  297,  sec.  15. 
suits  against  all  the  parties  may  be  joint, 

666,  sec.  134. 

copy  of,  may  be  annexed  to  declaration, 
668,  sec.  147. 

also  to  plea  of  set-off,  668,  sec.  151. 
PROPERTY, 

who  inherit  real  estate  of  deceased, 
211. 

who  entitled  to  personal,  278,  sec.  13  ; 
596,  notes. 

what  exempt  from  sale  on  execution, 
269,  sec.  13. 

reserved  for  family  on  death  of  person 
indebted,  270. 

married  woman  to  have  her  own,  503, 
282,  sec.  35. 

homestead,  how  secured  to  family,  767. 
PROOF  OF  DEEDS, 

how  made,  to  be  recorded,  130,  sec.  1. 

if  subscribing  witnesses  dead  or  out  of 
state,  134,  sec.  27. 
PROPRIETARY  RIGHTS, 

may  be  sold  to  pay  debts,  763,  sec.  13; 
766,  sec.  25.     See  Surveys,  836. 
PROSECUTOR  OF  PLEAS, 

appointment,  oath,  and  duties,  49. 
PROTECTION  SOCIETIES, 

against  thieves.  &c,  organized,  704. 
PUBLICATION, 

of  notices  in  any  suit,  or  proceeding,  in 
a  newspaper  out  of  state,  to  be  at  the 
discretion  of  the  court,  681. 

of  the  laws  and  proceedings  of  legisla- 
ture, 820. 

of  law  and  chancery  reports,  733. 
PUBLIC  SCHOOLS, 

acts  establishing  and  regulating,  773. 
PURCHASERS, 

of  property  consigned,  without  consent 
of  owner,  penalty,  193,  sec.  102. 

of  bills,  notes,  &c,  that  were  stolen, 
knowing  that  they  were  stolen,  pun- 
ishment, 193,  sec.  104. 
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PURCHASERS— continued. 

of  wood,  herbage,  &c,  sold  for  tax, 
when  he  must  enter  and  take  it,  847, 
sec.  37,  38. 

QUAILS, 

season  for  killinsr,  335,  sec.  10. 
QUARTERMASTER-GENERAL, 

duties  of.  545. 

salary,  758. 
QUARTER  SESSIONS, 

acts  concerning,  705. 

terms  and  presiding  judge,  171. 

mav  organize  grand  jury,  597. 
QUI  TAM, 

actions  regulated.  679. 
QUO  WARRANTO, 

proceedings,  in,  711. 

RABBITS, 

season  for  killing,  335,  sec.  10. 
RACING, 

with  horses,  prohibited,  339. 
RAILROADS, 

punishment  for  injuring  or  obstructing, 
189,  sec.  71. 

acts  to  prevent  accidents  on,  712. 

freight  and  transit  duties,  713. 

annual  reports  to  legislature,  714. 

quantity  of  land  may  hold,  715. 

publication  of  notices  in  certain  cases, 
715. 

sale  of  perishable  property  transported 
on,  716. 

State  directors  of  Camden  and  Ambov, 
573. 

penalty  for  taking  illegal  rates,  toll,  or 
freight,  717,  sec.  28. 
for  running  on  Sunday,  905. 

proceeds  of  land  taken  maybe  paid  into 
court,  771,  sec.  55. 
RAMS, 

when  not  to  run  at  large,  19,  sec.  41. 
RAPE, 

punishment  of,  177,  sec.  10. 

taking  away  females,  and  marrying,  &c, 
177',  sec.  11,  12. 
RARITAN  RIYER, 

navigation  of  by  vessels,  558. 

speed  of  steamboats,  558,  sec.  17. 
REAL  ESTATE, 

law  regulating  descent  of,  211.  See 
Conveyances,  130. 

how  sold  for  pavment  of  debts,  760. 

how  divided,  600. 

contracts  of  deceased  persons  respect- 
ing, how  fulfilled,  593.     See  Sale  of 
La  n  ds. 
RECEIPTS, 

to  executor,  adm'r,  or  guardian,  may  be 
acknowledged  and  recorded  by  surro- 
gate. 582,  sec.  34,  97. 

of  money  paid  to  treasurer,  to  be  en- 
tered and  endorsed  by  secretary  of 
state,  787,  sec.  7. 


RECEIVERS, 

of  insolvent  banks  and  other  corpora- 
tions, appointment,  and  duties.  371. 
of  manufacturing  companies,  496,  sec. 

39-40. 
RECEIVING. 

stolen  goods   and  thieves,  punishment, 

189.  sec.  72. 
bills,  bonds,  notes.  &c,  193,  sec.  104 
RECOGNISANCES. 

proceedings  if  forfeited,  201. 
decisions  of  court  respecting,  708,  note, 
of  bail  in  civil  cases.  652. 
who  not  to  be  security,  680. 
to  stay  execution  upon  writ  of  error,  262. 
justices  of  peace,  how  to  take  and  re- 
turn in  criminal  cases.  705. 
when  sheriff  may  take,  599,  sec.  13,  14; 

708,  sec.  16. 
on  removal  of  indictments  by  certiorari, 

93. 
on  removal  of  action  in  circuit  court,  by 
hab.  cor.  cum  causa,  116,  sec.  7. 

in  common  pleas,  661,  sec.  90-3. 
RECORDS, 

of  proprietors  of  N.  J.,  where  kept,  and 

to  be  evidence,  836. 
of  judgments  at  common  law,  660,  sec. 

77. 
index  to  book,  409,  sec.  21. 
of  wills  in  surrogate's  office  to  be  evi- 
dence, 579,  sec.  17. 

in  prerogative  offtce,  698. 
of  deeds.     See  Conveyances,  130. 
when  not  evidence,  134. 
consequence  of  deed  not  being  recorded, 

132,  sec.  18. 
of  mortgages,  550. 
consequence   of   not  being   registered, 

550,  sec.  10. 
of  assignments  of  mortgages,  551. 
division  of  land  made  by  order  of  judge, 
602,  sec.  7. 

made  by  order    of  orphans'  or   pre- 
rogative courts.  603,  sec.  10. 
of  births,  deaths,  and  marriages,  73,  501. 
punishment    for    stealing    or    altering, 

184,  sec.  47. 
REFERENCES.     See  Arbitration,  28. 
in  justices'  courts,  430,  sec.  55. 
court  may  order  in  actions  where  mat- 
ters of  account  are  in  controversy, 

675,  sec.  201. 
in  actions  of  account,  676,  sec.  202. 
REFUNDING  BOND, 

to  be  given  by  legatees,  462,  sec.  3;  279, 

sec.  17.28. 
by  persons  claiming  share  of  estate,  279, 

sec.  17,  28. 
by  creditors  in  attachment,  43,  sec.  47. 
REGISTER, 

of  prerogative  court.  697. 
REGISTRY, 

of  mortgages,  550. 

consequences  of  not  being  done,  550, 

sec.  10. 
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RELATIONS, 

who  to  support  poor,  645,  sec.  26. 
RELIGIOUS  IMPOSTORS, 

punishment  of,  179,  sec.  21. 
RELIGIOUS  MEETINGS, 

penalties  for  disturbing,  897. 
RELIGIOUS  SOCIETIES, 

incorporation  of,  721. 

may  solemnize  and  record  marriages,  502. 

how  land  sold,  770,  sec.  47. 
REMAINDERS, 

when  may  be  sold  and  conveyed,  135. 

partition  and  sale  of,  607,  sec.  33. 
RENT.     See  Landlord  and  Tenant,  450. 

distress  for,  217. 

in  cases  of  assignment,  33,  sec.  19. 

what  payable  to  ex'rs  and  adm'rs,  596,  n. 
REPLEVIN, 

acts  regulating,  728. 

practice  in,  683,  sec.  243-5. 
REPORTS, 

of  law  and  chancery  cases,  733. 

of  railroad  and  canal  companies,  714. 

of  decisions  of  other  states,  824,  sec. 
34. 
REPRESENTATIVES, 

in  congress,  election  of,  233. 

vacate  all  state  offices,  570,  sec.  4. 
REPRIEVE, 

governor  may  grant,  Con.  N.  J.,  art.  5, 
sec.  9. 

if  prisoner  not  pardoned,  governor  to 
issue  warrant  of  execution,  201,  sec. 
24. 
RESCUES, 

of  body  from  dissection,  177,  sec.  6. 

of  criminals,  punishment,  186,  sec.  56-7. 
RESIGNATIONS, 

of  offices  regulated,  570. 
RETAKING, 

of  persons  escaped,  how  pleaded,  797, 
sec.  28. 
REVENUE, 

act  to  increase.     See  Taxes,  793. 
REVERSIONS, 

grantees  of,  to  have  benefit  of  case  and 
covenants,  136. 

when  they  may  be  conveyed,  135,  sec.  32. 

partition  or  sale  of,  607,  sec.  33. 
REVERSAL, 

of  judgment  not  to  affect  purchaser  of 
land,  763,  sec.  10. 

effect  of,  in  cases  of  judgment  in  circuit 
docketed  in  supreme  court,  406,  sec. 
11. 

of  judgments  in  criminal  cases  not  to  be 
for  want  of  form,  205,  sec.  45. 
REWARD, 

governor  may  offer,  for  apprehension  of 
offenders,  204,  sec.  38. 
RIOTS, 

how  to  be  suppressed,  734. 

sheriff  or  mayor  of  city  may  call  out 
militia,  sec.  116,  act  of  1846. 

routs,  affrays,  and  unlawful  assemblies, 
punishment,  192,  sec.  92. 


ROADS, 

acts  concerning,  736. 

carriages  to  keep  to  the  right,  754,  sec. 

95. 
thorn   hedges   may  be   planted    on   the 
line,  and  keep  fence  in  road,  308;  sec. 
23. 
ROBBERY, 

punishment  of,  182,  sec.  38-9. 
RULES, 
of  supreme  court,  958. 
circuit  courts,  970. 
chancellor's  power  to  make,  106,  sec.  79, 

85. 
supreme  court,  power,  662,  sec.  107, 118, 

207. 
may  make  for  circuit  courts,  116,  sec.  8. 
for  orphans'  courts,  589,  sec.  20. 

SABBATH.     See  Vice  and  Immorality, 

897. 
SALARIES, 

of  public  officers,  758. 
SALEM, 

boundaries  of  county,  161,  163. 
SALE  OP  LAND. 

for  payment  of  debts,  760. 

in   case   it   cannot  be  divided  without 

great    prejudice,    604,   sec.    15.     See 

Conveyances,  130. 
infants,  359. 
money  in  court,  payment  of  in  cases  of 

contingent  interest,  771,  sec.  55. 
SALE  OF  GOODS, 

by  constable,  426,  sec.  31. 

in  cases  of  distress,  218,  sec.  6. 

by  sheriff  upon  execution,  269,  sec.  10. 

in  attachment  if  perishable,  41,  sec.  35. 

of    parents   absenting   themselves   and 

leaving  children  a  public  charge,  642, 

sec.  13. 
SATISFACTION, 

of  judgments  how  entered,  406,  sec.  6, 

13. 
SAVING    SOCIETIES.     See   Building 

and  Loan  Societies,  83. 
SCHOOLS, 

free  and  public  schools,  773. 

normal  school,  783. 

scholars,  when  not  to  be  entertained  or 

trusted,  358. 
SCIRE  FACIAS, 

to  revive  judgment  in  justices'  courts, 

433,  sec.  82. 
not  necessary  in  higher  courts  if  parties 

living,  669,  sec.  162. 
against  garnishee   in   attach.,   40,   sec. 

34. 
for  new  breaches  on  bond  with  special 

conditions,  568,  sec.  7. 
on  death  or  disability  of  sheriff,  798,  sec. 

35. 
to   recover  fine  and  costs  in  criminal 

cases,  299. 
on  forfeited  recognisances,  201. 
how  to  be  served,  662,  sec.  104-5. 
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SEALS, 

should  be  wax  or  wafer,  except  to  instru- 
ments for  the  payment  of  money,  567. 

of  courts  and  officers,  571. 
SEARCH. 

auditors  in  attachment  may  issue  war- 
rant for,  40,  sec.  30. 

for  goods  carried  away  from  rented 
premises.  220,  sec.  16. 

for  stolen  goods,  warrant  for,  708,  notes. 
SEAT  OF  GOVERNMENT, 

Trenton  to  be,  868,  252,  sec.  96. 
SECOND  OFFENCE, 

of  petit  larceny,  182,  sec.  37. 

of  other  crimes,  192.  sec.  94. 
SECRETARY  OF  SENATE, 

compensation  of,  758. 

to  deliver  hills  to  librarian,  466,  sec.  6. 
SECRETARY  OF  STATE. 

acts  relating  to,  786.     See  Statutes,  819. 

duty  in  regard  to  census,  91. 

to  prosecute  clerks  not  returning  ab- 
stract of  fines  aud  amercements,  <fec, 
for  use  of  state,  124,  sec.  13. 

one  of  bank  commissioners,  60,  sec.  50. 

penalty  for  not  issuing  commissions  of 
officers  or  taking  unlawful  fees,  570, 
sec.  2. 

to  be  secretary  of  trustees  of  school 
fund,  775,  sec.  5. 

fees  of,  285. 

register  of  prerogative  court,  Con.,  art. 
6,  sec.  4. 

clerk  of  court  of  errors,  Con.,  art.  6, 
sec.  2. 

compensation  as  such,  23,  sec.  7.  See 
Treasurer,  892. 

to  file  bonds  of  surrogates,  833. 

duty  in  regard  to  justices  of  the  peace, 
418,  sec.  6,  7. 

to  file  oaths  of  commissioners  in  other 
states,  141,  sec.  55. 

to  seal  freights  and  measures  for  coun- 
ties, 908. 

to  file  aud  record  bond  of  keeper  of  state 
prison,  811,  sec.  5. 

to    file  and   record   surveys   of  county 
boundaries,  159,  sec.  14. 
SECURITY  FOR  COSTS, 

when   required,   G60,  sec.   74,  99.     See 
Rules  of  Supreme  Court,  71-5. 
SECURITY  TO  KEEP  PEACE, 

judges  and  justices  may  require,  705. 

may  be  required  of  convicted  criminals, 
192,  sec.  95. 
SEDUCTION. 

of  infants  under  ten,  177.  sec.  10. 

if  damages  recovered  for.  defendant  to 
be  kept  in  close  confinement,  36 
26. 
SENATORS, 

of  state.     See  Elections,  233. 

of  United  States,  appointment  and  com- 
mission. 572. 
SERVANTS.     See  Apprentices,  24. 

when  to  gain  settlement,  637. 


not  if  they  come  from  jails,  hospitals, 

or  workhouses  of  other  states,  638, 

sec.  3. 
colored,  chargeable  to  masters,  648,  sec. 

40. 
brought  from  other  states  into  certain 

counties,  if  likely  to  become  charge- 
able, person  bringing  them  to  remove 

them.  650,  sec.  49. 
SESSIONS, 

court  of  general  quarter,  705. 
SET-OFF, 

acts  respecting,  790. 

bv  receivers  of  insolvent  corporations, 

373,  sec.  12. 
in  justices'  courts,  424,  sec.  16,  17. 
when  allowed  on  endorsed  notes,  699. 
copy  of  instrument  and  bill  of  particu- 
lars, to  be  annexed  to   plea,  682,  sec. 

236. 
SETTLEMENT, 

by  parent  on  child  to  be  allowed  for, 

212,  sec.  1;  278,  sec.  13. 
of  poor,  how  acouired.  637. 
SEVENTH  DAY1  CHRISTIANS, 
when  may  work  on  Sunday,  899. 
not  liable   to  answer  civil   process  on 

their  Sabbath,  899,  sec.  3. 
SHEEP.     See  Animals,  12. 
SHERIFFS, 
bond,  oath,  and  duties.  792. 
need  not  be  a  freeholder.  574. 
duties  in  criminal  cases,  708. 
may  take  bail  of  certain  defendants  and 

witnesses,  599,  sec.  13,  14. 
may  call  out  power  of  county,  797,  sec. 

29. 
to  suppress  riots,  734. 
if  he  neglect  to  give  bond,  &c,  how  an- 
other elected,  236,  sec.  16. 
six  freeholders  to  certify  election,  249, 

sec.  81. 
penalty  for  permitting  criminal  to  escape, 

185.  sec.  54. 
for  taking  reward  or  unlawful  fees,  180, 

sec.  28. 
fees  and  costs,  290. 
what  statement  he  is  to  make  of  sale  on 

execution,  799,  sec.  40. 
how  he   is   to   proceed   on   executions, 

267. 
to  make  sale  of  land,  760. 
when  to  sell  land  before  goods,  761. 
not  to  keep  an  inn,  364,  sec.  14. 
nor  permit  liquor  to  be  sold  in  court- 
house or  jail,  3GS.  sec.  40. 

or  food  or  provisions,  369,  sec.  43. 
proceedings  in  attachments,  796. 

in  cases  of  distress.  36,  sec.  5,  9, 17-24. 

in  forcibly  entry  and  detainer,  322. 

in  actions  of  partition,  611. 

in  replevin,  728. 
to  be  officer  of  court  of  chancery,  9G. 

of  prerogative  court,  698,  sec.  8. 

of  circuit  courts,  117,  sec.  10. 

of  orphans'  courts,  581,  sec.  29. 
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SHERIFFS— continued. 

to  attend  supreme  court  in  person,  or  by 
deputy  or  agent,  Rides  S.  C  85. 

duty  as  to  court  of  oyer  aud  terminer, 
598. 
on  writs  of  habeas  corpus,  344. 

to   collect   and    pay    forfeited    recogni- 
sances, \c.  202,  sec.  30. 
fines  and  amercements,  299,  sec.  80. 

to  pay  costs  in  criminal  cases,  298,  sec. 
28. 

to  pay  jurors'  fees,  415,  sec.  30;  799,  sec. 
39. 

transport  convicts  to  state  prison,  811. 

to  jails  of  Essex  and  Hudson,  940. 

duty  in  regard  to  lunatics,  478,  sec.  13. 
in  civil  suits,  653. 

may  put  in  bail  for  defendants,  655. 

duty  in  selecting  and  summoning  juries 
and  collecting  fines  of,  411. 

to  make  yearly  list  of  jurors,  412,  sec.  14. 

duty  under  tax  law,  841. 
SHIPMASTER, 

duty  as  to  alien  passengers,  617.     See 
Pilots,  622. 

duty  in  wise  of  infectious  diseases,  216. 
SHOPKEEPER, 

not  to  keep  tavern.  364,  sec  15. 

forfeiture  for  encouraging  drunkenness, 
ib. 

not  to  treat  or  trust  scholars  attending 
school,  358. 

to  have  weights  and  measures  sealed,  908. 
SHOWS, 

not  to  be  exhibited  without  license,  903. 
SICK  POOR. 

how  relieved,  640,  sec.  8. 

immigrants.  646,  sec.  32,  33. 
SIDEWALKS, 

how  made.  751,  sec.  83-86. 
SLANDER, 

not  cognizable  in  justice's  court,  421. 

declaration  in  actions  for,  668,  sec  146. 

what  costs  recoverable,  676,  sec.  205. 
SLAVERY, 

acts  respecting,  801. 
SOCI ET I ES.  See  Religious  Societies,  721. 

benevolent  associations,  71. 

building  and  loan  societies,  83. 

learning.  457. 

protection  societies,  704. 
SODOMY, 

punishment,  177,  sec.  9. 
SOLDIERS.     See  Militia,  539. 

may  make  verbal  wills,  916. 
SOLICITOR. 

fees  of,  and  costs,  287. 

when  responsible  for  costs,  97,  sec.  7. 
See  Attorneys. 
SOMERSET, 

boundaries  of  county,  160-170,  886. 
SPECIAL  BAIL.     See  Practice  of  Law, 

652. 
STAGES, 

not  to  run  on  Sunday,  899,  sec.  5. 

duty  of  drivers,  891,  sec.  8-10. 


STAMPS, 

punishment  for  counterfeiting,  195. 
STATE  1)1  HECTORS, 

of  C.  &  Am.  R.  R.,  &c.,  573. 
STATE  PRISON, 

acts  regulating,  810. 
STATUTKS, 

construction,  printing,  &c,  819. 
STEALING, 
punishment,  181,  sec.  34-47;    188,  sec. 

66-68. 
conviction  disqualifies  from  being  a  wit- 
ness, 923. 
STEAMBOATS.     See  Navigation,  555. 
passengers,  617.     See  Travellers,  889. 
STOCK, 

shares  sold  on  execution,  268,  sec.  7. 
punishment  for  making  false  certificates, 

194. 
transfer  books  to  be  open  to  stockhold- 
ers, &c,  153,  sec.  13. 
list  of  stockholders  to  be  produced  at 

elections  of  directors,  154,  sec.  16. 
company  not  to  vote  on  any  stock,  154, 
sec.  18. 
STRAYS, 

sheep  and  cattle,  12. 
STRUCK  JURY, 

in  civil  and  criminal  cases,  412. 
rules  of  supreme  court,  25  to  29. 
STUDENTS, 

at  schools,  not  to  be  treated  or  trusted, 
358. 
SUBPCENA, 

in  chancery,  may  be  returnable  in  vaca- 
tion, 106,  sec.  83. 
service  ticket,  &c,  97.     See    Witnesses, 
923. 
SUMMONS, 

to  be  dated  day  issued,  664,  sec.  121. 
returnable  at  any  time  except  Sunday, 

663,  sec.  114. 
service  and  return,  655,  sec.  17-19. 
SUNDAY, 

penalties  for  violating,  897. 
intoxicating  liquors  not  to  be  sold,  370, 

sec.  51-4. 
writs  in  civil  cases  not  to  be  served,  900, 
sec.  7. 
SUPERINTENDENT, 
of  public  schools,  774. 
SUPREME  COURT, 

acts  relative  to,  826;  terms,  860. 
power  to  make  rules,  662,  sec.  107,  118, 

207. 
rules  of  court,  958. 
SURETY, 

of  constable,  proceedings  by,  127. 
of  administrator,  guardian,  &c.  574. 
limitation  of  actions  against,  472. 
executions  against,  669,  sec.  160. 
of  trustees,  949. 
SURETY  TO  KEEP  PEACE, 
powers  of  magistrates,  705. 
court   may   require   of    criminals,   192, 
sec.  95. 
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SURPLUS  REVENUE, 

acts  regulating,  830. 
SURROGATES, 

powers,  oaths,  and  bonds,  833. 

duties  and  fees,  574.     See  Assignments, 
30. 

executors  and  administrators,  275. 

insolvent  estates,  385. 

seal  of,  571. 

administer  oaths,  506. 

probate  of  foreign  wills,  017. 
SURROGATE-GENERAL.    See  Index, 

Ordinary. 
SURVEYORS.     See  Roads  and  Town- 
shins. 
SURVEYS, 

acts  respecting,  836. 

of  county  and  township  lines,  157.     See 

Limitation  of  Actions,  467. 
SUSSEX,  _ 

boundaries  of  county,  165. 
SWAMPS, 

banking  and  draining,  504. 
SWEARING, 

punishment  of,  900,  sec.  8-10. 
SWINE, 

acts  respecting,  19,  20. 

TALES, 

may  be  awarded,  415,  sec.  31. 
in  cases  of  peremptory  challenges,  198, 
sec.  9. 
TAILRACES, 

of  mills,  factories,  &c,  523. 
TAVERNS.    See  Inns  and  Taverns,  362. 
TAXES, 

how  assessed  by  board  of  freeholders, 

109. 
assessing  and  collecting  of,  842. 
on  insurance  companies.  389. 
for  support  of  schools,  773.     See  Town- 
ships, sec.  11.  • 
on  dogs  for  preservation  of  sheep,  14. 
on  special  laws,  824,  sec.  35. 
TE  AC  1 1 ERS.     See  Public  Schools,  773. 
TENANTS.    See  Landlord  and  Tenant, 
450. 
pay  tax,  deduct  from  rent,  846,  sec.  33. 
not  to  commit  waste,  907.    See  Forcible 

Entry  and  Detainer,  322. 
for  life,  devise  over,  law  of,  214,  sec.  10. 
now,  who   were   formerly   tenants  in 
tail,  214,  sec.  11. 
TENANTS  IN  COMMON, 

deeds  to  moi'e  than  one,  so  construed, 
unless   contrary  expressed,  136,  sec. 
34. 
partition  among,  600. 
proceedings  for  waste,  907. 
may  have  action  of  account  against  each 
other,  5. 
TENDER, 

in  actions  on  mortgage,  548. 
on  bond  with  penalty,  568. 
TENURES, 
of  land,  act  respecting,  136. 


TERMS, 

of  courts,  172,  662,  860. 
special,  of  supreme  court,  826,  sec.  1. 
court  of  errors,  21,  sec.  1. 
circuit  courts,  829,  sec.  24. 
oyer  and  terminer,  ib.,  597,  sec.  2. 
orphans'  courts,  575,  sec.  2,  7. 
common  pleas,  172. 
chancery,  96,  sec.  1. 
prerogative  court,  698,  sec.  3. 
TERRAPINS, 

when  not  to  be  taken,  319. 
TERRITORY, 

acts  regulating,  860. 
ceding  to  United  States,  867. 
TESTE, 

of  writs,  day  issued,  664,  sec.  121. 
fifteen  days  to  return,  when  unnecessary, 
4,  sec.  11. 
THORN  HEDGES, 

act  to  encourage  growth,  308,  sec.  23. 
THREATENING  LETTERS, 

punishment  for  sending,  188,  sec.  65. 
TICKETS, 

to  circulate   as   money  prohibited,  52. 
See  Elections,  239. 
TIMBER, 

act  to  prevent  taking,  868. 
punishment    for    wilfully    injuring     or 
taking,  194,  sec.  108. 
TITLE.     See  Surveys,  836. 
how  pleaded  before  justices,  428,  sec. 

40-2. 
under  timber  act,  868,  sec.  1. 
if  it  comes  in  question,  plaintiff  entitled 
to  costs,  297,  sec.  13. 
TOLL, 

of  millers,  547. 

penalty  for  taking  unlawful  on  railroads 
or  canals,  717. 
TOWNSHIP  CLERK, 
election  and  duties,  871. 
duty  as  to  estrays,  12. 
births,  deaths  and  marriages,  73. 
justices  of  the  peace,  418. 
constables,  127. 
under  poor  laws,  638,  sec.  2. 
duty  at  elections,  233. 
to  distribute  laws,  &c,  822,  sec.  22. 
TOWNSHIP  COMMITTEE, 
election,  powers  and  duties,  871. 
may  order  money  necessary  to  pay  the 
damages  for  opening   a  road,  to   be 
assessed  and  collected,  748,  sec.  61. 
may  take  an  appeal  from  the  assessments 
made  by  the  surveyors,  of  such  dam- 
ages, 749,  sec.  63. 
settle  with  justices,  constables  and  col- 
lectors   for  taxes   received,  and  call 
them  to  account,  847,  sec.  39. 
when  to  issue  warrant  to  sell  land  for 

taxes,  854,  sec.  79. 
duty  as  to  line  fences,  303. 
assign  road  districts  to  overseers,  742, 

sec.  20. 
settle  accounts  of  do.,  742,  sec.  24. 
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TOWNSHIP  COMMITTEE— continued. 

assign  districts  of  roads  to  be  worked  by 
inhabitants,  7  15.  sec.  38. 

duty  where  roads  divide  townships,  746, 
sec.  48. 

approve  constable's  bond,  P27. 

ascertain  and  settle  claims  for  damages 
bv  dogs  to  sheep.  If). 
TOWNSHIP  COLLECTOR, 

appointment,  oath,  and  bond,  871. 

duty  in  regard  to  taxes,  841, 

judge  of  elections,  233. 

duty  as  to  public  schools,  777,  sec.  17  ; 
779,  sec.  23;  781,  sec.  42. 

to  prosecute  showmen,  903. 

pay   execution    against    township,  271, 
sec.  2 2. 
TOWNSHIPS, 

incorporation,  meetings,  &c,  871. 

boundaries  ascertained  and  marked,  157. 

when  responsible  for  money  due  county, 
109. 

duty  to  keep  roads  in  repair,  736. 

execution  against,  how  paid,  271,  sec. 
22. 
TRAVELING, 

acts  for  safety  of  travellers,  889. 

over  certain  bridges,  79,  82. 

carriaaes  meeting  or  overtaken,  keep  to 
the  right,  889. 

penalty,  on  Sunday,  898. 
TREASON, 

punishment,  176  ;  trial,  199. 
TREASURER, 

bond,  oath  and  duties,  892. 

duty  in  respect  to  banks,  50. 

duty  in  cases  of  escheat,  265. 

in  regard  to  public  schools,  774. 

in  regard  to  laws,  &c,  819. 

drafts  countersigned,  788,  sec.  14. 

to  set  up  law  respecting  his  receipts  in 
his  office,  787,  sec.  7. 

not  to  pay  an  audited  account,  if  he  be- 
lieve it  contrary  to  law,  789,  sec.  23. 

salary,  758. 

duty  as  to  taxes,  842. 

make  return  of  delincpuent  clerks,  124. 

pay  expense  of  bringing  certain  crimi- 
nals, 201,  sec.  25. 

pay  costs  and  transportations  of,  do., 
811. 

pay  expense  of  keeping  U.  S.  prisoners, 
206,  sec.  47. 
TREES, 

in  and  near  roads,  737. 

overseer  responsible  for  cutting  unneces- 
sarily or  maliciously,  786,  note. 

penalty  for  cutting,  194,  868,  sec.  108. 
TRENTON, 

seat  of  government,  868. 
TRESPASS, 

ex'rs  and  adm'rs  may  sue  or  be  sued,  for 
acts  of  testator  or  intestate.  4,  sec. 
15. 

wilful,  punishment,  194,  sec.  108. 

penalty  for,  336,  sec.  18. 


TRIAL, 

in  criminal  cases,  197.     See  Practice  of 

Lair,  652. 
supreme  court,  826. 
TRUSTS, 
fraudulent,  how  prevented,  271. 
when  to  be  in  writing.  330,  sec.  11. 
sureties  relieved,  949.  See  Omitted  Acts. 
TRUSTEES, 

accounts,  how  settled,   and  fraud   pre- 
vented, or  dying  supplied,  575. 
of  school  fund.  77:'.. 

proceedings  when  infants,  357.    See  Re- 
ligious Societies,  721. 
of  academies,  &c,  457. 
of  corporations  dissolved,  156. 
TURNPIKE-. 

carriages,  &c,  to  keep  to  the  right,  753. 
notice  to  appraise  damages  in    certain 
cases,  715. 

UNDERSHERIFF, 

appointment,  oath,  &c,  798,  sec.  37-8. 
UNITED  STATES, 

constitution,  v. 

prisoners  may  be  kept  in  jails,  206. 
in  state  prison,  813. 

courts  held  in  state-house,  173,174. 

cession  of  jurisdiction  to,  867. 

laws  distributed.  822,  sec.  22. 
UNLAWFUL  DETAINER.    See  Forci- 
ble Entry  and  Detainer,  322. 
UNWHOLESOME  PROVISIONS, 

penalty  for  selling,  190,  sec.  77. 
USE  AND  OCCUPATION, 

action  for,  450,  sec.  3. 
USURY, 

what,  and  penalties,  401. 

VACATION. 

See  this  Index,  Chambers. 

judgment,  653,  663,  sec.  160. 

chancery,  106,  sec.  83,  84. 
VACANCIES.     See  Elections,  233. 

in  office  of  sheriff,  797,  sec.  33-5,41. 

senator  of  United  States,  572. 

state  treasurer,  894,  sec.  9. 
VAGRANTS, 

act  respecting,  896. 
VARIANCE, 

in  certain  deeds,  not  to  affect  them,  762, 
sec.  8;  764,  sec.  19. 

judgment  not  to  be  reversed  for,  7. 
in  criminal  cases,  205. 

when  immaterial,  670,  sec.  163-4. 
VENDUES, 

spirituous  or  vinous  liquors  not  to  be 
given  or  sold  at,  370. 
VENUE, 

where  to  be  laid,  827,  sec.  7;  697,  n. 
VERDICT.     See  Juries,  410. 

at  circuit,  judgment  and  execution  forth- 
with, 669,  sec.  161. 
VESSELS, 

associations  to  build,  86.    See  Naviga- 
tion, 555. 
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V  ES  S  ELS — co  n  tin  ued. 

railroads  and  canals,  715. 

coming  to  draw  bridges,  80. 
VICE  AND  IMMORALITY, 

acts  For  punishment  of,  897. 
VIEW,  JURY  OF, 

granting  and  expense.  412,  sec.  12,13. 
VISITERS, 

to  stale  prison,  810,  817. 
VOTERS. 

constitution   N.  J.,  art.  2.      See   Elec- 
tions,  233. 

for  directors  of  banks,  <fcc,  153. 

at  township  meetings,  871,  sec.  5,  32. 

in  legislature,  penalty  for  bargains,  194, 
sec.  110-11. 

WAGERS, 

what  unlawful.  254  sec.  106  ;  337. 
WARRANT    OF    ATTORNEY.      See 
Bonds  and  Warrants,  76. 
Practice  of  Law,  653. 
WARRANTY, 

what  void,  132,  sec.  16,  17. 
WARREN, 

boundaries  of  county,  165. 
WASTE. 
proceedings  in   action   for,   907.      See 

Chancery,  96. 
in  cases  of  partition,  604,  sec.  13. 
court  or  judge  may  restrain  in  actions, 
where  right  to  lands  or  goods  is  in 
controversy,  676,  sec.  204. 
WATERWORKS. 

punishment  for  injuring,  193.  sec.  106. 

Weights  and  measures, 

acts  to  establish  standard,  908. 
AY  EST  JERSEY, 

partition  line,  860. 

records  of  surveys  in,  836. 
WHARVES, 

building  and  renting  of,  910. 
WHEEL  CARRIAGES, 

act  regulating  track,  906. 


WIDOW.     See  Dower,  227. 

right  to  personal  property,  278,  596,  n. 

to  have  her  own,  282, 

pensions,  how  paid,  896. 
WILLS, 

how  made  and  revoked,  913. 

probate  of,  575, 

when  made  in  another  state,  917. 

record,  579. 
WITCHCRAFT, 

pretenders  to,  179,  sec.  19,  20. 
WITNESSES, 

acts  concerning,  923. 
WOODCOCK. 

season  for  killing,  335,  sec.  10. 
WOODS, 

setting  fire  to.  punfthed,  310. 
WORKHOUSES; 

acts  establishing,  938. 
WORSHIP, 

penalty  for  disturbing,  901. 
WRECKS. 

acts  concerning,  942. 
WRITING, 

what  leases  and  trusts  to  be  in,  327. 

what  contracts,  ib. 
WRITS, 

to  bear  date  the  day  issued,  664,  sec.  121. 

may  be  on  paper,  ib. 

size  and  folding.     Rides  of  S.  C,  14. 

return  of.   may  be  disproved,   665,  sec. 
125. 

attachments  may  be  returnable  in  vaca- 
tion. 45. 

summons  same,  663,  sec.  114. 

subpoena  in  chancery.  106.  sec.  83. 

other  writs   are    returnable   as   hereto- 
fore. 

unexecuted  by  sheriff,  to  be  turned  over 
to  successor.  797,  sec.  31. 

of  inquiry,  when  rule  may  be  entered, 
663,  sec.  112. 

when  fifteen  days  between  teste  and  re- 
turn unnecessary,  4,  sec.  11. 


further  Supplem  ■         n  tit  lei 

cl  constituting  courts  for  the  trial  of  small] 
i  A 1 1 1 : 1  i  ;bteen1 

d  and  forty  six. 
.  Be  it  enacl  '  rerneraj 

jemldy,  of  I  h  Jersey,  > 

i:i    which  the 
lost  f»n 

pure  !  or  not,  slYtfll  at 
i  time  •  be  delivered     to  tin 

ft     a(  his     i  ■    ;.!aec  of 

I  on  return  si  ,  un- 

w  itli  th  e  i 
b 
made  by   t lie  justice    and    delivered    to  the] 
per  on  issuing  the  summons,  and   for    ei 
ice  shall    receive    an    additi 
oi  five  cents. 
Approved  March  13,  I 

..  Important  Decision.— It  has  been  generally  sup- 
ped that  legal  instruments  were  not  valid  unless  they 
Ln->  the  prescribed  revenue  stamps  upon  them.  But 
E,JS  Hoar,  of  the  Supreme  Court  of  Massachusetts,  one 
LiT  3  most  eminent  jurists  in  this  country,  has  decided 
this  is  not  the  -  =;e.      The  New  Bedford  Mercury 


Peter  It.  Hall,  of Flemington,  wasiudiot- 
ed  a  few  months  ago,  for  keeping  a  ten  pin 
alley,   it  being  considered  a  uuisanca.     The 

c;  sc  whs  taken  to  the  Supreme  Court,  which 
recently  decided  that — 

1.  A  ten-pin  alley  kept  for  public  use  in 
a  village  is  not  per  se  a  nuisance— nor  is 
such  ten-pin  alley  a  nuisance,  though  kept 
in  connection    with  a  lager  beer  saloon. 

2.  When  it  is  one  of  the  terms  of  the  es- 
tablishment that  the  loser  is  to  pay  for  the 
use  of  the  alley,  such  playing  is  not  gam- 
bling, 


the 


—In  a  case  be:       .he  Supreme  Judicial   Court  in 


,   hton  yesterday,  ue  question  of  the   validity  of  a 
,1,  to  which  no  revenue  6tamp  was  affixed,  was  raised.   I 
,elge  Hoar  unhesitatingly  decided  that  the  absence  of 
Li  stamp  does  not  invalidate  the  deed.    He  questioned   ; 

iother  Congress  so  intended  in  framing  the  internal 
"Venue  law,  but  was  clear  in  tho  opinion  that  a  statute  | 
*  the  United  states  undertaking  to  invalidate   an  in- 

rument  which  by  the  laws  of  the  State  is  valid,  would 
*>  unconstitutional.      The    government    may  exact  a  | 
ienalty  for  failure  to  affix  a  stamp,  but  cannot  make 
''}■&  lla.0  instrument /or  the  lack  of  the  stamp. " 


A.  supplement  to  the   act    entitled    "Art 
act  to   legalize   "certain    acknowledg- 
i    uients  of  deeds,  taken  or  to    be   taken 
in  other  States  and  territories   of    tho 
United  States,  for  lands  and   real    ek* 
tate  in  this    state,"    approved   Maroh 
first,  oightoon  hundred  and  fifty-nine. 
1 .  Be  it  enacted  by  tho  Senate  and  Gen- 
eral Assembly  of  the  State  of  New  Jersey, 
That  the  provisions  of  the   first  section 
of  the  said  act  to  which  this  is  a    suplo- 
meat,  shall  oxrond  to  and    embraco    all 
proofs,  as  well  as    acknowledgment,    of 
any  deed  or  deeds    therein    referred    to, 
and  that  th«  certificate  referred  to  in  tho 
proviso  of  the  sail  section,  if  under    kh« 
s^al  of  the  county  or  the  official    seal   of 
the  clerk  of  the  county,  sigued   by    him- 
self or  his  deputy,  shall  be    as   effectual 
to  all  intents  and  purposes  as  if  the  same 
were  uuder  the  seal  tff  a    court    of    the 
county  as  mentioned  in  the  said  proviso. 
2.  And  be  it  enacted,    That    this   aot 
shall  take  effect  immediately. 
Approved  February  ^5,  1867. 


OhAPIEE  ThKEB     Eu    D-tED     AJfD    TiilKIV 

six. — A  supplement  to  the  act  entitled 
"An  act  to  rjgulate  Fees'' 

1.  Beit  enacted   by  the   Se'n'rte  and 
General  Ai-seni'oly  of   the  State  of  New 
Jersey,  That  the  justice  of  the  supreme 
court    holding  any  circuit   shall  be  enti- 
tled to  receive  in  lieu  of  all  other  fees  for 
services  in  the  circuit  court    included  in 
the  taxable  costs  in  any    cau^e,    the  fol- 
lowing fees   which  shall  be   allowed  and 
taxed  accordingly  :  ou  the  return  oi  ev- 
ery writ  in  the  circuit,  except   subpi 
hnd  final  process,  two    dollars  ;•   for    ti  e  I 
trial  or  hearing  of  every  cause,  three  d 
lars ;   for  signing  every  posrea,    two  dol- 
lars ;  for  signing  every   judgment,     two  I 
dollar:;,-  for  h  demurrer  or 
certiorari,  three  dollars. 

2.  And  be  it    enacted    That   this  act  I 
shall  take  effect  immediately 

Approved  April  3,   18 
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